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CYRUS OSBORN VS. JOHN H. GHEEN. 


Original Bill. Filed March 26, 1884. 
In the Supreme Court of the District of Columbia. In Equity. 


Cyrus OsBORNE 
-No. S941. 


is, 
Joun H. Gueen. } 


The complainant complains as follows: 


Ist. That the complainant and defendant are both residents of the 
District of Columbia. 


2nd. That on or about the Ist of March, A. D. 1873, the complain- 
ant and defendant entered into a copartnership to conduct the “ hir- 
ing and livery stables business” at Nos. 627 and 629 G St. N. W., 
in the city of Washington, D. C., under an agreement to share 
equally the profits and losses of said business. 


3rd. The partnership continued until April Ist, 1881, when it was 
dissolved by mutual consent, and a statement was made by the de- 
fendant of the resources and liabilities of said concern, and upon it 
an alleged equal distribution of the assets was made, but 
the complainant avers and charges that he is infermed and 
believes that Upon an accurate settlement seltlement a much 
larger sum is due, and should be paid to him out of the assets upon 
an equal distribution, the amount of which is unknown to him, as 
this complainant had no access to the books of said partnership for 
the purpose of ascertaining the exact condition of the business, 


.) 


4th. That he further avers and states that the said copartnership 
consisting of this complainant and defendant, is indebted to this 
complainant for the amount set forth in the items of Schedule “A.”’ 

In consideration of which the complainant prays that— 

Ist. That the defendant may be required to appear and answer, 
the exigencies of this bill of complaint, 


2nd. That the cause may be referred to the auditor, with power 
to call forall books and papers belonging and appertaining to 
said partnership, to hear and determine the full receipts and 
expenditures of the concern, and to state the account thereof. 


3d. That a decree may be rendere| ordering an equitable distri- 
bution of the assets of said concern. 


That he may have such other and further relief as the nature of 
his case may require. 
CYRUS OSBORNE. 
Jurat. 


| —S00 
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SCHEDULE “ A.” 
Amounts to be Accounted for. 


Errors in statement of ac.: 


1875 
Sept. 11. Mr. Osborne charged with “cash in hand”... 381,170 
Keb’y 11. Amt paid SS ES: at 442 85 
Nov. 10. Cr. with am’t collected for sale of ET 851 12 
1S74. 
Jan’y 24. Dr. Behrend’s bill in excess of... --- - 25 OO 
Am't of § of personal ac. due at close of business. 894 44 
| Int. on 3 of 89,000 (84,500) from Mareh, 1875, to 
pearen, 1606, 52. 790., 60 6 Ducnancsccnceee---. 2000 © 
A promissory note ((sheen to Osborne 7 a 2 OOO 
int. on same from July 19, 1872, to March 19, 1884, 11 
WE Er BW anne bc bnnd ies ee ~~: [ae 


10.603 41 
NSubpona. Issued Meek 6), ISS. 
In the Supreme Court of the Distriet of Columbia, Mareh 26th, 1SS4. 


('yrRUS Ospornxe, Compl't, 
rs, 


Jousn IL. Guresx, Defend’t. J 


N 0. SO]. equity 
Doeket 25 


The President of the United States to John IL. Gheen, defendant: 
You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpcena 
and answer the exigency of the original bill under pain of attach- 
ment and such other process of contempt as the court shall award. 
Witness DO WK. Cartter, chief justice. 
[SEAL. | KR. J. MEIGS, Clerk, &c., 
by M. A. CLANCEY, Aas? Clerk. 


hy Marshal's Return 


Served John IL. Gheen Mar. 26. 1SS 4. 


CLAYTON MeMICHAEL, Marshal. 


1) neerrer, hiled Sun, 4 4 ISS4. 


In the Supreme Court of the Distriet of Columbia. 
(‘yrus Osporne 
v’. - hq. No, SOET. 
J. H. Guees. } 


The demurrer of the above-named defendant to the Inll of com- 
plaint exhibited by the above-named complainant. 
This defendant, by protestation, not confessing or acknowl- 
edging allor any of the matters and things in said bill of 


CYRUS OSBORN Vs. JOHN H. GHEEN, 


complaint to be true, demurs thereto, and for cause of demurrer 
shows: 

1. That said complainant has not in and by his bill of complaint 
made or stated such a case as doth or ought to entitle him to such 
relicf as is thereby sought or prayed for from or against this de- 
fendant. 

2. Wherefore this defendant demands the judgment of this court 
whether he shall be compelled to make any or further answer to 
suid bill of the matters and things therein contained, and prays to 
be dismissed with his reasonable costs in this behalf sustained. 

WORTHINGTON & HEALD, 
Sol’rs for Def't. 


l,on oath, say that the above demurrer is not interposed for 
delay. 


JNO. H. GHEEN. 


Subscribed and sworn to before mine this 4th dav of June, ISS4. 
R. J. MEIGS, Clerk, 

By J. R. YOUNG, 
Asst Clerk. 


We certify that, in our opinion, the foregoing demurrer is 
well founded in point of law 
WORTHINGTON & HEALD, 
Sol'rs for Deft. 


('ross-Bul. Filed July 21, 1884. 
In the Supreme Court of the District of Columbia. In Equity. 
(‘yrRUS OSBORN 
against P No. SU f : 
Jousn H. Gueren. J 


Cross-bill of the above-named John IL. Gheen against the above- 
named Cyrus Osborn. 


To the supreme court of the District of Columbia, sitting in equity : 


Said John H. Gheen complains as follows : 

1. That he and the said Cyrus Osborn are both residents of the 
District of Columbia. The said John I. Galheen brings this suit in 
his own right and sues said Cyrus Osborn in his own right. 

”. That on orabout the. Ist day of August, S72. said Cyrus 

S Osborn and John H. Gheen entered into partnership under 
firm name of Gheen and Osborn, for the purpose of carrying 

on the business of keeping a livery stable, and on or about that 
date they did begin carrying on said business as such firm at num- 
bers 627 and 624 “G” street northwest, in the city of Washington 
and District of Columbia. No special arrangement was made as to 
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the amount each partner was to contribute to the firm or as to the 
manner In which the profits were to be divided, but the business 
was carried on thenceforth by them as equal partners, profits and 
losses of the business to be divided equally. | 
o. They continued to carry on said business at. said place until 
April Ist, 1581, when the partnership was dissolved by mutual con- 
sent. Said Osborn at that time retired from the firm and said Gheen 
retained the partnership assets, and thereafter carried on the busi- 
ness at the same place in his own name. At the time said Osbern 
so retired from the firm it was agreed between said Gheen and 
ft) said Osborn that said Gheen should pay to said Osborn the 
sum of S484 in cash, and should give him a note, made by 
said Gheen to the order of said Osborn, for the sum of 811,000, pavable 
in five years, with interest at the rate of six (6) per centum per an- 
num, payable semi-annually, and that said note should be secured 
by a deed of trust upon said premises numbers 627 and 629 “G”" 
street northwest. It was further agreed at the same time that an in- 
cumbrance upon said premises in favor of one Seth Osborn, a brother 
of said Cyrus, amounting at that time, with interest, to $11,500, 
should be taken Ll} by the pavinnent by suld Gleen to said Seth Os- 
born of the sum of So00 and by said Gheen making a note in favor 
of said Cyrus Osborn for the sum of $11,000, payable in five years, 
with interest at six per centum per annum, payable semi-annually, 
to be secured by the same deed of trust which was to secure the 
14) payment of the first-mentioned note of S11,000, and that said 
last-mentioned note should be at the same time endorsed by 
said Cyrus Osborn to said Seth Osborn. On the 15th day of April, 
1881, the above agreement was carried into effeet, and on that day 
said Gheen paid to said Cyrus Osborn the sum of S484, and paid to 
sald Seth Osborn the sum of So00, and at the same time he made 
and delivered to said Cyrus Osborn two (2) notes, each in the sum 
of $11,000, pavable in five (5)*vears. from the date thereof, with in- 
terest, pavable semi-annually, at the rate of six per centumt per an- 
num, one of which notes at the same time said ('vrus O<born en- 
dorsed and delivered to said Seth Osborn. At the time that this 
money was paid and these notes were delivered said Cyrus Osborn 
executed and delivered to said Gheen a deed conveving to said 
Gheen his (said Cyrus Osborn’s) undivided one-half interest 
1] in said prenilses numbers 627 and 620 “CG” street northwesi, 
in the city of Washington, in the District of Columbia. Said 
premises are more particularly described as follows : 
Lot six (6), In square four hundred and fiftv-four (454). 
dth. At the time said cash was paid and said notes were given, as 
above stated, said Gheen understood that they were pala as in full 
of the interest of the said Cyrus Osborn in said partnership and the 
partnership property, but no written statement or sgreement to that 
effect was drawn up. Said Cyrus Osborn has since tiled his origir al 
bill in this case, in which he claims that there was no valid, final 
settlement as between him and said Gheen, and said Gheen is will- 
ing, and it is his wish, that it may be so held,and that a settlement 
of the account between him and said Cyrus Osborn, growing out of 
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their relations as partners as aforesaid from August, 1872, to 
12 April, 1881, may be now made in this court in this cause; 

and he avers that upon a true statement of account being so 
made it will appear that on the 15th day of April, 1881, the said 
(sheen was not indebied to the said Cyrus Osborn in the sum of 
$11,000; but, on the contrary. his indebtedness at that time to said 
Cyrus Osborn was much less than that sum. 

And said John I. Gheen further avers that said supposed settle- 
ment was based upon a statement prepared entirely under the super- 
vision of said Cvrus Osborn, and that he, said Gheen, relied upon the 
statements of said Osborn and of one FF. N. Devereaux, who was em- 
ploved by said Osborn in drafting said statement, as true, whereas 
In fact said statement was false and erroneous, in that it failed to 
credit said Gheen with some large payments made by him to said 

Osborn during the lifetime of said partnership. 
J: The complainant is advised and avers that it is inequitable 
that the said Cyrus Osborn, while assailing said settlement of 
April, 1881, should be permitted to hold and use said note for 
$11,000, given to him for his benefit by said Gheen on the 15th day 
of April, ISSI. Said Gheen, on information and _ belief, avers that 
said note is still in the possession of said Cyrus Osborn, and that he 
has at no time transferred the same to any other person. ‘The tnter- 
est on said note has been paid regularly by said Gheen as it matured. 
Said Gheen is advised and avers that unless restrained by this hon- 
orable court said Cyrus Osborn may transfer said note to some bona 
fide purchaser for value, whereby said Gheen will be deprived of any 
right to defeat the payment of the same in whole or in part, even 
though upon a true settlement of his account with said Cyrus 
1 Osborn, growing out of their partnership relations as afore- 
said, it should appear that his, said Gheen’s, indebtedness 
to said Cyrus Osborn is less than $11,000. 


l rayers. 


Said Jolin H. Gheen therefore prays: 

1. That said Cyrus Osborn may be enjoined, pending this suit and 
perpetually thereafter, from transferring or delivering to any other 
person said note now held by him for said note so held by him, 
made by said John H. Gheen in favor of said Cyrus Osborn, dated 
April 15th, 1SS1, for the sum of $11,000, payable five (5) years after 
date, and secured by the deed of trust aforesaid. 

2. That an account may be taken under the direction of this hon- 
orable court of the affairs of the partnership of said Gheen and Os- 
born from the time it was formed to this date, and that it may be 

ascertained and determined in such manner as to the court 
lo Inav seem meet what is the real indebtedness of said John H. 

(iheen to said Cyrus Osborn on acceunt of said partnership, 
and that if it shall thereupon appear that the amount so due from 
sald Gheen to said ('vrus Qisborn 1s less than Sl 1,000 that a credit 
shall be made upon said note of the difference between the amount 
of said note and the amount so found to be due, said John H. Gheen 
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hereby agreeing that if it shall appear upon such statement of ac- 
count that bis indeptedness to said Cyrus Osborn on account of said 
partnership is more than $11,000 to pay the same. 

3. That the writ of subpoena may issue out of this honorable court 
commanding the said Cyrus Osborn to appear at some certain day 
to be named therein and answer the premises and abide by such 
order and decree as may be made herein; and for such other and 
further relief as to the court may seem meet. 

JNO. H. GHEEN. 

A. S. WORTHINGTON, 

Solicitor for John Hf. (shee it. 


16 |, John Hf. Gheen, upon oath, say that I have read the 

foregoing cross-bill by me subscribed, and that the state- 
ments therein made as of my own knowledge are true, and that the 
statements therein made as upon information from others [ believe 


to be true. 
JNO. HE. GHEEN. 


Subseribed and sworn to before me, at Washington, D. C., this 
sth day of July, 1SS4. 
[SEAL. | C. A. NEAL, 
Notary Public. 


estraining Order. July 21, 1SS4. 


JoHn H. GHHEEN ) 
rs = 


) oq., SIAL. 
(‘yRUS OSBORN. ) 


(‘ross-bill. 


Upon the said John Hi. Gheen filing with the clerk an undertak- 
ing, as provided by the rule, the defendant will be restrained, as 
prayed in the within-mentioned bill, until further order, to be made, 
if at all, after a hearing, which is fixed for the Ist Tuesday of Sep- 
tember, 158-', of which take notice. 

By the court : 


A. Bb. HAGNER, Justice 


lt) Unie rtaking on Ri straining Order. Filed Aug. 1, 1SS4. 


[In the Supreme Court of the District of Columbia, the 21st day of 
July, A. D. 1854. In Equity. 


CyrRUsS OSBORN 
rs. ~ No. SOALI. lq. Doe. 23. 
Joun H. Gueen. J 


The above-named John H. Gheen, having obtained a restraining 
order on his cross-bill in the above cause to prevent the said Cyrus 
Osborn from negotiating or transferring a certain promissory ‘note 
made by the said Gheen, hereby undertakes to make good to the 
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said Cvrus Osborn all damages by him suffered or sustained by rea- 
son of the wrongful and inequitable suing out of the said restrain- 
ing order, which damages may be ascertained in such manner as 
the justice holding the special term in equity shall direct, and that 
said justice, if said restraining order shall be dissolved, may give 
judgment hereon against said John H. Gheen for said damages in 
the decree discharging said restraining order. 


JNO. H. GHEEN. [Seat] 


17 Answer of Oshorn to Cross- Bill. Filed Sept. 19, 1884. 


In the Supreme Court of the District of Columbia. In Equity. 


(‘yruUS OsBORN 
rs. - 8941. 
Jous H. Gueey. } 


The anwer of the plaintiff to the cross-bill of John H. Gheen filed 
in this cause. 


The above-named Cyrus Osborn says— 

That he admits all in paragraph- 1, 2,3, 4 that relates to the part- 
nership, profits and losses being equally divided, and its dissolution 
by mutual consent, but denies that the statement upon which a set- 
tlement was made was made by this complainant, as all the books 
of the concern have been in the possession of the defendant and 
but a part of them ever subject to the scrutiny of this complainant. 

That he demies the right of the defendant to enjoin him from 

negotiating the promissory note for $11,000; that it was 
IS made by the defendant upon the account stated under his 

supervision and from the book- of the concern in his possession 
and secured by a deed of trust under seal upon the lot and square 
mentioned in the eross-bill and duly recorded in land records of the 
District of Columbia. 

That at no time has he considered that a full, satisfactory, and 
final settlement of the concern affairs has been made, as appears 
even in the statement of the defendant, where many accounts of 
outstanding indebtedness are due and unpaid. 

That the defendant is willing to do all in his power to accomplish 
i most ejuitable settlement. 

And, having fully answered, ete., ete. 

CYRUS OSBORN. 


Disrricr oF COLUMBIA, 88: 


| do solemnly swear that I have heard read the answer by me 
subseribed and know the contents thereof; that the facts 
1s therein stated on personal knowledge are true and those 
stated on information and belief | believe to be true. 
CYRUS OSBORN. 


§ CYRUS OSBORN VS. JOHN H. GHEEN. 


Subscribed an? sworn to before me this 19th day of Sept., A. D. 
1884. 
R. J. MEIGS, Clerk, 

. J. MEIGS, Jr., Ass't. 


Replication. Filed Oct. 4, 1854. 
In the Supreme Court of the District of Columbia. In Equity. 
OsBporRN vs. GHEEN. 


The plaintiff joins issue with the defendant. 
KE. b. HAY, 
Nolicitor for Plaintiff. 


20) Stipulation lo Reter to Auditor... Filed Oct. 28, 18S4. 


In the Supreme Court of the District of Columbia. In Equity. 


Cyrus OspBorn 
against -No. S941. 
Joun H. Gueen. J 


Joun If. Gueen 
7°. -Cross- Bill. 
(CYRUS OSBORN. 


It is hereby agreed— 

1. That an order may be passed in this cause referring this case 
to the auditor and instructing him to take the testimony of such 
witnesses as may be produced before him by either of the parties 
hereto and thereupon to report an account stated between the com- 
plainant and defendant in the original bill, which account stated 
shall embrace all transactions between the complainant and the 
defendant from the time of the formation of the partnership between 

them mentioned in the proceedings in this case to the date of 
21 the filing of the original bill, including all eredits which 

either of them may be entitled to receive on account of money 
or property paid to or delivered to the other, and which shall show 
what amount, if any, is due from either one of them to the other. 


2. That upon the filing of the auditor's report either party may 
file exceptions thereto and appeal from any decree made upon the 
hearing of such exceptions, and that when it shall thus have been 
tinally determined which of the parties is indebted to the other and 
in what sum, then, if the balance be in favor of the complainant, 
he may have a decree for the payment of such sum to him, and if 
it be in favor of the defendant he may have such decree in his favor 
under his cross-bill or have the amount so ascertained to be due 
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him credited upon his note now held by the complainant and de- 
scribed in the cross-bill as the court shall seem proper. 
28th Oct., S44. 
A. S. WORTHINGTON, 
Solicitor for John H. Gheen. 
B® B. HAY, 


Sol’r for Cyrus Osborn. 


22 It is further agreed that the demurrer heretofore filed by 
the defendant Gheen to the original bill of complaint in this 
case shall be withdrawn and an answer filed instead, and that the 
joinder of issue filed by the said Osborn on Oct. 4, 1884, shall stand 
as a replication to said answer when filed. 
Oct. 27, 1884. 
A. 8S. WORTHINGTON, 
Solicitor for John H. Gheen. 
~—E. B. HAY, Sol’r for Osborn. 


Answer to Orig’l Bill. Filed Oct. 28, 1884. 
In the Supreme Court of the District of Columbia. In Equity. 


(Cyrus OsBORN 
against No. 8941. 
Joun H. ye | 


John H. Gheen, the defendant in the above-ehtitled cause, with- 

draws his demurrer heretofore filed to the bill of complaint in this 
case, and for answer to said bill of complaint says: 

23 1. He admits that the complainant and himself are resi- 
dents of the District of Columbia. 

2. He admits that he entered into copartnership with the com- 
plainant, as stated in the 2d paragraph in the bill of complaint. 

3. He admits that said partnership continued till April Ist, 1881, 
and that it was then dissolved by mutual consent, and that about 
that time a statement was prepared purporting to show the financial 
condition of the tirm at the time of its dissolution, and that upon 
the bases of said statement a distribution of the assets was made, 
but he denies that said statement was made by him, the defendant, 
and avers, on the contrary, that it was made by a third person and 
mainly under the direction of the complainant himself. He 
admits that said statement was not accurate or complete. Ile 
denies that Upon an accurate settlement a much larger sum 

or any sum whatever is due or should be paid to the 
24 complainant out of the assets of said firm upon an equal dis- 

tribution thereof, and avers, on tie contrary, that the com- 
plainant has received in property or in the notes of the defendant a 
much larger sum than he was entitled to receive upon a fair settle- 
ment. He denies that the complainant had no access to the books 
of said partnership, and avers that they were accessible to him dur- 
ing the whole term of partnership and while said statement was 
preparing. 
2—S) 
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3. Fle denies that said copartnership is indebted to the complain- 
anton any or for any sum. 

And, having fully answered the bill of complaint, the defendant 
prays to be dismissed with his reasonable costs in this behalf most 
unjustly incurred. 


JNO H. GUEEN., 


l,on oath, say that I have read the foregoing answer by me sub- 

scribed ; that the statements therein made as of my own 

25) k: owledge are true, and that those which are made as upon 
information from others I believe to be true. 


JNO. HL. GHEEN. 


Subseribed & sworn to before me this 27th of October, 1884. 
R. J. MEIGS, Clerk, 
By LP. WILLIAMS, Ass’t Clerk. 


Order of Reterence to Auditor. Filed Oct. 30, 1884. 
lu the Supreme Court of the District of Columbia. 


(‘'yrUsS OSBORN 
’, -quity, SOT. 
Joun H. Gurren. | 


Joun Of. CHEN ) 
(’. . (Cross Bill. 
(‘yRUS OSBORN. j 


Upon consideration of the stipulation this day filed in this case 
and by consent of the parties to this proceeding hereto subjoined it 
is, this 80th day of October, ordered that this cause be, and it is 
hereby, referred to the auditor of the court to take testimony and 
make report in accordance with the terms of the stipulation. 

W. S. COX, J. 
26 We consent. 
My. B.HAY, Solr for ( ompl't. 
AWS. WORTHINGTON, 
Solicitor for John /1. Crheen. 


mf 


27 Auditor's Report. Filed May 12,1885. BR. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 
CYRUS OSBORN ) 
< -No. S941 equity Docket 23. 
Joun H.Gueen. J 


Joun Hl. Gueen ) 
) v. - Cross-B 11]. 
Cyrus Osporn. J 
Report of auditor. 


This cause is referred to the auditor to take testimonv and make 
report in aecordance with the terms of a stipulation filed on the 
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28th of October, 1884, whereby it was agreed that the cause be re- 
ferred to the auditor “to take the testimony of such witnesses as may 
be produced before him by either of the parties hereto and there- 
upon Lo report an account stated between the complainant and de- 
fendant from the time of the formation of the partnership between 
them mentioned in the proceedings in this case to the date of the 
filing of the original bill, including all eredits which either of them 
may be entitled to receive on account of Inoney or property paid to 
or delivered to the other, and which shall show what amount, if 
any, is due from either one of them to the other.” 
2s After due notice | proceeded to execute this order of refer- 
ence and return herewith the depositions and exhibits sub- 
mitted im proot, 

The history of this matter as developed in the pleadings and 
proofs is as follows: 

In the month of August, 1872, the plaintiff and detendant entered 
Into a copartnership for the purpose of conducting the business of ia 
livery stable in this city. This agreement was by parole, and the 
proof does not explicitly establish the terms of the agreement in 
detail. It sufficiently appears, however, that they were to be equal 
partners, sharing the losses and gains alike. <A certain parcel of 
ground in this city was purchased for the erection and use of the 
livery stable, $9,000.00 being paid in cash and the notes of the part- 
ners executed and delivered for 810,000.00 more, these notes being 
each for the sum of $2,500.09 and pavable at different times of 
maturity. 

(‘yrus Osborn advaneed the entire sur of SY.000.00 of the cash 
pavinent, and the business was conducted under the general super- 
vision of both partners, Gheen, however, being the one Immediately 
in charge and having the supervision of all details. 

On the first of April, 1551, the partners came together, 
“ty having agreed to dissolve their partnership relation, and, in 
the presence of a brother ef Cyrus Osborn, a settlement of 
auecounts was made by one Francis N. Devereux, selected and em- 
powered for that purpose by both the parties In interest. Upon this 
accounting a certain sum was found due and payable by Gheen to 
Osborn in full for the share of the latter in the business and profits 
realized and in the real estate, stock, and feed then owned by the 
partnership. A copy of this settlement and statement is contained 
in Exhibit G. & O., No. 2, filed herewith. 

John HH. (sheen then pad to ¢ shorn it certain stun ol One Y and 
his promissory note in parvinvent ui! <atisfaction of the amount so 
found to be due and owing from him to Osborn 

The bill in this cause filed by Cyrus Osborn attacks the settle- 
mentabove recited and alleges various errors and omissions, and the 
cross-bill of John II. (sheen alleges other errors and OM ISSLOnS which 
he claims should be corrected in his favor 

At the close of the taking of evidence in this audit the solicitors 
for the respective parties came together and presented their claims, 

On behalf of Cvrus Osborn it is claimed that interest 
ou) should have been allowed to him on behalf of the amount of 
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money advanced to make the cash payment for the real estate pur- 
chased in 1S72. 

It is further claimed that heshould have credit for an additional 
sum of $750.00, also advanced tor the purposes of the business at 
about the Satie time. 

It is further claimed that the sum of $1,170.00 was erroneously 
charged to him in the settlement of April, 1881, and should now be 
corrected by the allowance of that suin. 

Further, that there is an erroneous charge in the said settlement 
of S25.00 as pala by (;heen to Dr. Behrend : that the sum properly 
chargeable ts 825.00 less than the sum charged. 

Also, that Osborn should le eredited with the amount ofa due bill 
presented in this audit dated July 19, 1872, signed by John H. Gheen 
and in favor of Cyrus Osborn, for the sam of 82,500.00) This due 
bill Is returned us ah exhibit in) the audit, marked (nA), No. 21. 

Also, thisat Osborn Wiis erroneously charged with the amount ot il 
ball pala Dr. Bond for medical attendance, this bill heing paid In 
livery from the stable and Osborn being entitled to one-half of the 

same asa partner in the concern. 
<4 ()1) the other hana, John I]. (sheen, through his solicitor, 
claims eredit for the sums named in five checks drawn by 
(sheen to the order of Osborn in 1S76, which checks are produced in 
this reference and marked lexhibits 5 to 9, inclusive. 

[le also claims eredit for certain expenditures made by him for 
medical attendance and other items during the illness of Cyrus Os- 
born inthe vear IS77, the items of which account are contained in 
Exhibit No. 5 herewith. 

A further allowance is claimed in this behalf for other expenses 
incurred in connection with the said illness of Cyrus Osborn, tor 
the board of Hurses and “uttendants, oe.: also for interest co} ad- 
vances made by him in the purchase of stock and feed and the 
equipment of the business in and about August, 1872, and in the 
erection of a portion of the stable in the vear IS(o. 

The claim of Osborn for interest on one-half of the sum advaneed 
by him in pavinent for the real estate in August, 1872, is allowed ; 
also one-nalf of the sum of 8758.00 advanced by him for use in the 
business at the same time, and interest on this sum until 1877, the 
date at which Gheen advanced and paid for Osborn the amount of 

medical and other bills enumerated in Exhibit No. 3. 
32 The claim that there was error in the charge of 81,170.00 as 

against Osborn in the settiement made is not sufficiently sus- 
tained by the proof. This sum was charged upon a book kept by 
Mr. Gheen: Was taken from thisat hook and included in the settle- 
ment in the presence of and without objection by Osborn or his 
representatives ; and, Without satisfactory pore ot that it Was all error, 
[do not feel authorized to charge the settlement as made in this 
respect, 

The claim of error in the charge of Dr Behrend’s bill of 825.00 
is not sustained by the proof, and the same observation applies to 
the claim in relation to the bill of Dr. Bond, both of these bills 
being accounted tor by Gheen as receipts of the business and in- 
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cluded in the settlement of April, 1881, and entering into and form- 
ing a part of the profits thus allowed. 

Considerable proof has been taken in relation to the due bill dated 
July 19, 1872, but it is sufficient to dispose of this claim by the 
statement that it was executed and delivered prior to the formation 
of the partnership which is in controversy here, and does not appear 
to have In any manner related to the business of the stable. It ap- 
pears that these two parties were engaged in other joint ventures 

before and during the period of the stable partnership, and 
oe? this transaction in all probability is connected with some 

of those ventures. As it Is not covered by the issue in this 
cause, It is excluded from this account. 

Of the claims made in behalf of Gheen I have, upon the evidence 
furnished here, allowed the following : 

It appears that Gheen advanced the amount of money pecessarv 
to equip the stable and business at its commencement, and although 
the proof is not as certain or explicit as it should be, | think it is 
shown that about the sum of $2,000.00 was expended in this way. 

During the vear 1S72, after the commencement of this business, 
the receipts of the stable fell behind the expenditures, 1h monthly 


amounts varying from 8500 to 8700. All the proceeds of the busi- 
ness were taken In charge and possession by Gheen and accounted 
for by him in the settlement of IS51, but the excess of receipts over 
expenses did not reimburse Gheen for his advances until about Jan- 
uarv, IS74. I have, therefore, allowed interest on one-half of $2,000 
from August, 1872, to January, 1874. 
It appears that Mr. Gheen also advanced the money necessary to 
to erect the first stable built by the partnership, amounting 
4 to $6,606.17, and IT have allowed interest upon one-half of this 
sum from 15875 to 1875, at which latter date the receipts over 
and above the expenditures reimbursed this advance. 

[ have also allowed the account presented by Gheen for expendi- 
tures made in behalf of Osborn during his illness, as enumerated in 
Exhibit No. 5. 

Of five checks produced by Gheen in this reference, drawn by him 
tu the order of Cyrus Osborn and dated in 1876, four bear upon their 
backs the endorsement of Cyrus Osborn, evidencing the receipt by 
him of the money represented by these checks. I have allowed the 
amount of these four, excluding one marked Exhibit 7, which, al- 
though drawn to Cyrus Osborn or order, seems to have been paid 
by the bank without his endorsement, and there is no sufficient 
proof here to show that he actually received the money. 

In explanation of the rather singular circumstances that these 
checks were entirely overlooked and omitted from the settlement of 
ISS1 and are produced for the first time in this reference, it Is stated 
Ly Gheen that in the settlement referred to he simply turned over 
to Mr. Devereux the books containing the accounts of the business 

of the partnership and left him to make up the settlement 
OO from that material; that these checks were not remembered 
bv him at that time and were not produced 

ln many particulars in the business of this partnership there 
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appears to have been a want of proper system and accounting 
between the partners, and items upon both sides are claimed which 
were not suggested or produced at or during the settlement of 
1581]. 

Upon the evidence here, that these checks were delivered to Mr. 
Osborn and the money drawn by him, I see no escape from lis ac- 
countability for the amount of money they represent. 

Another allowance is made in favor of Gheen as against Osborn 
growing out of an error in the settlement of 1881, which is appa- 
rent upon its face in connection with the books of the business, 

The total! profits of the business were calculated at $24,447.67 
The true amount shown by the books and by a statement made from 
the books showing the footings, and marked Exhibit 19, 1s 824,054.88. 
As Mr. Osborn was allowed in the settlement one-half of the errone- 
ous sum, he should be charged now with one-half of the correc- 

tion, which is done in this accounting. 
Ob In schedule A, T have stated an account between these two 
partners In correction of the settlement of April, ISS1, from 
which it appears there should be eredited to John H. Gheen in the 
manner prayed in his cross-bill, or such other as the court shall di- 
rect, the sum of 8204.77. 


JAMES G. PAYNE. Auditor: 


SCHEDULE A 


‘Ny fllement ot Areount hetwer il Curis Oshorn and John IT. (sheen in { or- 
rection of the Settlement of April, ISS1. 


Cyrus Osborn should have additional credits as against John HL. 
(;heen as follows: 
Interest on $1.500.00 from August, 1872, to April, ISSI_. $2,360 00 
Additional investment in the business, } of 


ee STO OO 
Interest to IS77, 5 years .. 2. -- co 115 
——— —__— Me 70) 
37 John H. Gheen should have additional eredits 


as against Osborn as follows: 
Interest on one-half of S2,000.00) from Au- 


gust, LS72, to January, S500 
Interest on one-half of S6.606.1S from Janu- 
Ores rere OO Fee TE cw ee cnonns 3005 36 
Payments for medical attendance, &e., for 
Osborn in 1877, per Exhibit 3.......-.-- 665 00 
Cheek Mareh 5, 1876, to Osborn - ey. 51 60 
Do. wp 11, 1S76, do. SES e ie me Mecrge 32 HY 
Deo. Nov. 27. 1876. do, ae eee Dene ste" LOSO OO 
Do. Dee. PO, 1876, es is 320 49 
Error in calculation of profits in settlement 
April, 1881- ST ENT ou aan ee mee IS] 40 


2o4 
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e/g 


Balance of corrections in favor of John H. 
(;heen. to be eredited as praved in the 
emeep-bhtt GF GERI sok bbekcuwewenecs $3,107 47 


$3,107 47 


| JAS. G. PAYNE, Auditor. 


3S Turspay, March 10th, 1885. 
Hearing pursuant to notice. 
Present: A. S. Worthington, for the defendant, and EF. B. Hay for 
complainant. 


Mr. Osporw~ sworn and examined. 
By Mr. Hay: 


(). Mi. Osborn, vou are the complainant in this cause? 

A. Yes, sir. 

(). Will vou tell, please, of your partnership with Mr. Gheen ; the 
commencement of it; the agreements between you, and the method 
of settlement up to the time that you came out, and the matters that 
pertain directly to your intercourse with each other as-regards these 
accounts? 

' A. Well, there was no particular bargain made, no way. 


(). State when vou went into business ” 
A. | couldn't tell exactly; 1575. 
A. Do you knew the month’? 
A. No; I don't. 
(). The business was the hiring and livery business ? 
A. Yes, sir. 
(). Was there a written agreement as to the partnership? 
A. No, sir. 
(). Did you have any articles of partnership? 
A. Well, we had when we went in. 
(). You mean verbally ? 
A. Yes. 
, Q). No written agreement of any kind” 
of A. No, sir. 


(). Well, what were the conditions of that; how were you 

to share the losses or how were you to share the profits? 
A. Well, as tar as I recollect, there was nothing said about that; 

| suppose I went in there to be a partner—a full partner. 


Mr. Worthington admits, concerning the partnership, that it was 
for the purpose of carrying on the business of a livery stable, and 
they were to be equal partners. 

(). Your recollection is that the partnership commenced in 1873, 
Mr. Osborn ? 


A. That is what I thought. 
‘ (). Can you refresh your memory in any way? 


™ 


Witness produces a receipt and hands it to Mr. Hay. 
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(). Well, this is only a receipt from Mr. Gheen to you for $758 
received from you, which was invested in the business March 14th, 
1875. When did you close this partnership, sir? 

A. Isn't it on that paper ? 

(J. April Ist, 1881; is that right? 

A. Yes, sir. 

(). Did you have any full settlement of accounts? 
40 A. Mr. Hay, 1 know nothing about it. I ealculated for 
them to settle up everything, but when I came to see about 
what I ha.e told you abuut—about the money matters—there was , 
S400. ; 
(). Have you a copy of that statement made by Mr. Devereaux ” 


Witness produces the copy called for. 

(). Is this the copy of the statement which was rendered to you? 
A. Yes, sir. 

This statement is filed and marked G. & O. No. 2. 


(). Ilave you any other statement that was given to you at the 
time”? 

A. No, sir; that I know of. 

(). How much money was invested in this business ? 

\. Well, we had to pay 82,000. 

(). At first? 

A. Yes, sir. 

(). Ilow was that paid, sir? 

\. I paid the money. 

Q. And did you receive from Mr. Gheen any security for the 
amount of lis half? 

A. No, sit 

(). Nothing? 

A. Nothing at all. 

(), Not even a note? 

A. No, Sl. 

(). You loaned him this money, didn’t you”? 
4] A. Yes; I let him have that money. 
QQ. ‘To invest in the business ? 

A. Yes, si. 

(). Then there was no agreement that he was to put services 
against any money invested by you ” 

A. No,sir; there was nothing said about that. 

(). You invested S?.000—one-half for yourself and one-half for 
Mr. Gheen ? 

A. T supposed, when I invested it, that it was going towards one- 
half of the property; but then, in the settlement, he takes that out 
of a bill he had against me. 

Q. Are we to understand that you loaned Mr. Gheen this money 
to invest In the business really ? : 

A. IL let him have it to make the first payment. 

(). Well, it was your Intention in investing the entire amount, 


4 


$9,000, to have $4,900 for yourself and $4,500 for Mr. Gheen ? 
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A. Yes, sir. 
(). Did you not receive a note from him? 
A. No, sir. 
(). Did you ever receive any interest from him ? 
A. No, sir. 
(). Was the $4,500 ever paid back to you? 
A. On the Ist of April, when the settlement was. 
(). And if you went into business, Mr. Osborn, on the Ist 
42 of August, 1872, then you loaned him $4,500 upon that date, 
did you? 
A. Well, I suppose so. 
(). Well, isn’t it so that this $9,000 was invested when you com- 
menced business 7 
A. 2ee, of. 
(). This was paid back to you April Ist, ISSL? 
A. Yes, sir; 1t is down there. 
(. Was there any interest paid to you upon this note ? 
A. No interest. 


Mr. Wortrnincton: That is another admitted point. 


(). Your stable was destroved by fire once during the Intercourse ; 
is this amount correct here as to the amount received from the in- 
surance company ? 

A. I don't know, sir. I had nothing to do with the books and 
know nothing about it. 

(y. Do vou know whetier or not this amount was paid out for re- 
building ? 

A. I couldn't tell you anvthing about that. 

). Can vou explain this “one-half of note vaid by J. HW. G.?” 

A. Well, il brother of mine Cume down and asked ne. Says he, 
| will take up those notes and have you and Mr. Gheen in this busi- 
hess. I told him I would like to have him. Well, Mr. (sheen Says 
he would pay this note of $2,500.00; well, he eashed the interest on 
that and he paid that, and then [I paid him the one-half of my 
brother's $7,500 and I paid the interest on the half of that. 


— 


45 By Mr. WortHinaton : 


(). What is your brothers name? 

A. Seth Osborn. 

(). Will vou please explain this part of the eash: “To cash paid 
to Cyrus Osborn, $2,551.56 ;" what was, that paid for’? 

A. That is for the horses and things there that I had to pay to 
Mr. Gheen : gel the carriages, | guess it was. Ilere is a list of the 
carriages and things. 

(). You don’t know why you paid the $2,561.56? 

A. Well, tuat is-—— 

(). That was paid to you, wasn't it? 

A. Yes, sir. 

(). For the stock ? 

A. For the stock. 


oo SOM) 
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(). Then here is another account; did you board with Mr. Gheen ? 

A. Yes; that is the account of the board. 

(). Were vou there that number of days”? 

A. | couldn't tell: I guess hot. 

(). Did vou board with him during the entire time of this part- 
nership? 

A. Yes; Thad no other home, only that. 

(). Are there any times at the commencement or during a part of 
this partnership that you were away ? 

A. Yes, sir: the fore part of the time. 

(). There was never any deduction for your board for any time 

you were away ¢ | 
44 A. No, sir. 
(). [t was paid in full for every day ? 

A. I suppose so; ves, sir. 

(). Did you ask that any deduction be made ” 

A. No, sir; [T never said a word about it. 

(). What was the longest time vou were away ” 

A. Well, T couldn't tell vou; two or three weeks—four weeks ; it 
is a little over four weeks at a time. [| was away several times. 

Q). And yet the full amount of beard is charged, and that Is in- 
cluded in this amount here, isn’t 1t-—S2.SS80” 

A. Yes, sir 

(Q). What did you pay a month”? 

A. $30. 

QJ. This 85,278.05, that was the balance deducted from the profits 
of the coneern as named above here” 

A, Yes, Sir. 

(). Dic you recelve that money, and how ” 

A. Tt is on a plece of paper here somewheres 

(). Did Vou receive it” 

A. Yes; in our settlement, 

Q). This schedule that vou have here in vour bill was made up 
from these accounts handed vou by Mr. Gheen, was it not? 

A. Yes, sir: | believe so. 
tn) Q. Besides this 89,000, Mr. Osborn, did) vou ever put any 
more money in this business” 

A. Well, there Is nothing only What he had charged to me there: 
he has got it on hits | 

(). Well, in Mareh IS75, didn’t vou put into the business S75S 
additional ? | 7 

A. Yes: T put that in and he gave me a receipt for it. 

Q). Did Mr. Gheen owe vou anything else at the time besides this 
Ss bOvO0 ”? 

A. Lhave a note for 82.500. 

(). Ile assumed them on becoming your partner? 

A. On the settlement there is nothing said about the note. 

(). What was this note for, sir? 


Witness produces the receipt referred to. 


(). Was this note for S? DU of whieh you speak, hever paid : 


eC 


ie 


is 


ad 
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r Is he still indel ter 1 to vou for that note ? 
. Yes, sir. 


Witness produces due bill dated July 19, 1872, for $2,500. 
Mr. Worthington objects to the due bill because it refers to trans- 
action before the partnership was formed. 


(). Upon the beginning of business he owed you 82,500? 
A. Yes, sir. 
if} (). Didn't he assume afterwards its debts and the liability 
to be paid some time through the intercourse of business ? 
A. In the settlement there he said he would settle that with 
me: Mr. Devereaux said he would save that for me. 
). Has he ever paid you any interest on this note? 
A. No, sir. 
2. Nothing has ever been paid upon this due bill? 
A. No, sir. 
?. Do vou rete unber the full value of the stables and the ground 


~) 


( 
and buil ling and the good will of the concern there’ 

A. All Lean recollect about it is, in the first place, we were to pay 
S000 for the ground and the stable. 

(). Did vou put up a new building after the fire 

A. We put up a new building after the old one was taken down. 

()) And it cost YOQe— 

A. Well, Mr. Gcheen has it. 

(). Well, there is a back buthding called the Plant stable. What 
did that cost vou? 

A. 81.500.00 

(). Plow mueh stoek did you lave in” 
A. Well, I couldnt tell Vou. 


(). You don't know how much vou put in first? 


bs 


A. No, sir. 
WI ‘) Were there three horses 11) the back stable that are not 


accounted for” 

There isn't any of the horses accounted tor in the settlement. 
(). Are you quite certain about that” 

A. Tam as certain of that as being here 

(). Ilow many horses had you ” 

A. Well, it is hard to tell sometimes. Mr. Gheen was trading 
often and buving and selling. Tle did the whole of it,sir. [never 
was at the desk. I have looked at it several times and handed the 
boys or him the keys. IT didn’t pretend to have anything to do 
with it Ile kept the books. | had nv key and there was no way 
of my looking at the books or anything, and it ran along so far that 
| thought to myself I would have nothing at all to do with it and 
would ask no questions, aid I didn't. 

(). You are charged on September 11, 1575, with having receive- 
of cash in hand $11.70. Will vou explain whether or not you—— 

A. That | couldn't tell vou anything about. [| don’t know any- 
thing about it. I don’t remember anything about that, and there 
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was another debt in there that I don’t remember, but I suppose it 1s 
all correct. I couldn’t tell. 

Q. Then, om February 11, you state here there isan amount paid 
Linville—S492.85 ” 

A. Yes. 
48 Q. Was that amount ever paid, and to Linville? 
A. I paid it there. 

(). You paid that’? 

A. Well, he has charged me with the money; there is one thing 
there somewhere of something like 8500 which is charged me. | 
bought oats with it there, and they were fetched here and sold to 
Mr. MeDowel—a part of them. 

(). And this money that you speak of; how much was it, do you 
know? 

A. Well, something like S00, If mV Memory serves me 

(). What account is that vou are talking of, Mr. Osborn; is it this 
amount to Linville? 

A. Yes, sir. 

(). Where did you get these oats, Mr. Osborn ? 

A. I bought them in Linville county, Virginia. 

(). With vour own money ” 

A. Well, he has charged me with that money, and | went out there 
and bought the oats and tetehed them back there. 7 

Q. Was it your own money that you paid for those oats or did you 
get the money out of the business ? 

A. Well, we took it out of the business, | Suppose | le gave me the 
money and he has charged me with it. 

Q. Then you bought oats with it? 


A. Yes, sir. 
49 Q. Well, he charged you with the money, didn’t he? 
A. Yes, sir. 
(). You returned the oats, didn’t you? 


Q 
a Yes, sir 

(). That looks like a clear transaction, doesn’t it? 

\. Well, I thought so. 

(). Well, you speak of that being an “error” inthe account. Didn't 
you say vou paid for those oats with your own money ? 

A. I think—there are several bills there of oats. 

Q. Well, this amount here speaks pa.ticularly of the name of 
‘Linville,’ as applied to that account of $442. Now, is that the 
transaction that you have in mind ” 

A. Yes, sir. | 

(Q). Did you pay your own money or the money of the business ” 

A. The money that he let me have: he charged me with them, 
and | rol them, and I supposed he had eiven ine eredit for them. 

Q. On November, 1878, there is a credit with the amount collected 
by sale of sheep of SS51.12. Can you explain that now so we all ean 
understand it? 

A. Well, I don’t know whether | can or not: he collected that 
money for me. 
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(. Did it go into the business; did you give him any statement 
of it? 
50 A. Well, it is down on one of those papers. I couldn't tell 
you whether I took the mone y of him or not, but it is charged 

all along down to me. 

(). The money is charged to you ? 

A. Yes, sir. 

Q. And you do not remember of ever having received it? 

A. I know he collected it for me. 

(). Did you receive it from him or not? 

A. I couldn't swear to that; I don’t recolleet of ever receiving 
any, but still I might. 

Q. There is a statement of an account here of an error concerning 
Dr. Behrend’s bill in excess of $25” 

A. Yes. 

(). Now, will you please explain that” 

A. Well, T paid the money there at the stable; keeping his horses 
was $22.50, and I gave him $2.50 in money. 

(). So the bill was pata by livery? 

A. Well, it is charged to me. 

(). In full? 

A. Yes, sir; and $25.00 more 

(), On Mr. Gheen’s settlement he has charged you with $50 for 
Dr. Behrend’s bill? 
A. Yes, sir. 

A 


(). ae where the amount paid should be $25” 
A. Yes, sir. 
y] (). And the bill was paid by livery? 


A. Yes, sir. 

(). Did you ever receive one-half of the personal accounts, accord- 
ing to his statement, due at the close of business? 

A. No, sit 

(). Then the amount, according to Mr. Gheen’s figures, would be 
SSU4.94 as due you? Whose writing is this? 

A. I should think it is Mr. Devereaux. 

(). This is a statement that was given to you by Mr. Gheen, 
wasnt it? 

A. Yes, sir; or Mr. Devereaux. 

(). What position did Devereaux occupy there” 

A. He made up the book. 

(). Ife was interested as the book-kee per or clerk ? 

A. + Cs, sir. 

(). The total amount of personal accounts due from the coneern 
ix what? 

A. It is down there—81 962.50. 

(Witness testifies from memorandum.) 

[t is agreed that this paper shall be filed. 

(). When vou were here sick who was your attending physician? 

Dr. Bond. 
(). Do vou know the amount of Dr. Bond’s bill? 


GHEEN, 


JOUN 
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A. No, sir. 
Q. Was it charged to you in full? 
D2 A. I] couldn't tell you anything about it. [| tell vou [ did 
not see anything at all about it In no way. 

(). Dr. Bond was’a customer, was he not? 

A. Yes, sir. He kept his horses all the time there. 

(). Were his services paid for in livery or was he paid by check 
or in money ? 

A. Well, I suppose in livery. He neverasked me for any money. 

(). If so, you are entitled to one-half of what was paid of the 
whole amount so charged to you? 

A. Yes,sir; I would think so. 

Q. You have never had, have you, a full statement of vour ae- 
counts between Mr. Gheen and yourself? 

A. Ilow can it be? When Thad a settlement, when T supposed 
that [ was a partner in the building as a partner in the carriages, 
and all such things, | ought to be a partner in the horses 

(). Has there never been any eccount made of the horses” 

A. Nothing at all. [ have a littie bill here. When IT come te 
look over if and see that there is nothing of that | wanted to know 
something about it; [T wanted to see how the business was fixed. 

(Q. Who kept the books of the concern ? 

S He kept the books. 

(). Ilave vou never seen the books” 

A. | have hot looked over anvthing : know no tiore about 


it 


as 
ed 


(). Didn't vou liq uire into the affairs of the business ? 

A. No, sir. 
Q. You just had impliett fatdi in Mr. Gheen ? 
A. Yes, sir. People asked me and | told them | had contidence 
In Mr. Gheen to think that everything Was straight. Ile took the 
Interest on S2.500 and charged It to me, and then I looked and “aW 
he had the 84,500, over 8 Vears, and he paricl it back to me without 
Interest. 
(), What was the 82,500 for’ 

A. To pay the 810,000.00.) My brother said le would take up my 
notes for me, if Limind he should. T dont think vou own anything, 
and [told him no, [ didn't owe anything; that [ knew of nothing 
right around the stable. When we came to settle up—well, I paid 
one-half of it. 

Q). One-half of what? 

A. Of the 810,000, beeause To paid Mr. Gheen the half of 82,500 
before, and when we came to settle there was S700 left, and | paid 
the half of that and the interest, so | paid the half of it all the Way 
through. 

(Q). And yet vou say you are charged with interest on that amount. 
Is that what I am to understand ? 

A. On the debts? No; Mr. Gheen did not charge tne Interest on 

that. 
He Q). Didn't vou say Mr. Gheen charged you interest on the 
$2,500—the full interest on it’? 


’ 

' 
ts 
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A. Yes, sir. 


Witness produces paper and points out to counsel. 


a 


A. There is the interest on $2.500. 

(). We don’t exactly understand about this $2,500; will you ex- 
plain it to us? 

A. Well, he told my brother that he would pay one note; there were 
four notes given, to be paid vearly, of $2,500, and he told my brother, 
suvs he, | will pay the one note, and there is where he has put the 
half of that interest down, and I have paid the one-half. Then 
there hasn't been only the $2,500 paid because there were $10,000 
to be paid. 

(). The $2,500 was to be patd still ? 

A. Yes, Sir. 

). Did you pay it all’ 

\. | paid the half of it. 

). And the interest also? 

A. Yes, sir; half of the note and half of the interest. 
). Isn't that right to do so” 

A | SUP pose SO : of course. 


). | understand vou now that he has charged you interest on this 
$2500, but has paid vou no interest on the $4,500? 

—. Yes, sir. 
‘e? Without concluding the examination of the witness the 


further hearing in this reference was adjourned to March 
ISth, ISS5, at 2 p. m. 
Turespay, March 18th, 1885. 


[fearing pursuant to adjournment. 
Present: Counsel on either side. 


Mr. OsnorNe’s examination is resumed by Mr. Hay: 


(). (Mr. Hav exhibits paper to witness.) You see here, “ Feb. 12, 
to cash to send to Linville, S442.85." Now. by seeing it here in this 
statement and having the date, does that bring to vour mind any of 
the facts concerning that 8442.85 ” 

A. Well, I couldn't tell for certain about that. 

(). Well, what can you tell about it’ 

(. Well, L expect he sent money. , 

(). The money account part of the business? 

A. He handled all the money: I did not have anything to do 
with it. 

(). Mr. Gheen gave you the money ? 

A. Yes, sir; he gave me money once there-—— 

(). And you disposed of that how ? 


. 


A. Well, I bought oats with it and fetched them down there. 


Mr. Worthington admits that fact. 


ot (). It seems then, that there is no difference of opinion about 


that between Mr. Gheen and yourself. Now, do you know 
whether vou received credit for the oats that you returned ? 
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A. IT couldn’t tell you anything about that. I went West, didn't 
I, Mr. Gheen, at that time” 

(Q). Mr. Osborn, will you look at this account here, Sept. Lith, 
ISS3? You ere charged with cash in hand of 81,170. 

A. T can’t tell you anything about tt. 

is. Did vou recelve threat ? 

A. | couldn't tell you whether | did or not. 

2. You don't know, then ? 

A. No, [ cont: | SUP pose if is all eorrect on the book. 

(). But vou have never seen the book, and therefore you dont 
know  f 

QV. No, sir; [don’t know anything about it. I suppose it is all 
correct. 

Q). January 28, paid to Dr. Behrend, here, 850. He charged you 
with Sou” 

A. Yes, sir: his bill was that. 
(9) And how was the bill to Dr. Behrend paid ? 


4 


A. Well, for keeping his horse; ii came due and IT paid him that 


and 82.50 besides; his bill for the horse was $22.50 and | rave him 
RS? 0). 


This book is filed and marked ©. and Gi. No. 1. 


o | Cross-examination by Mr. WortrnHinGTow : 


Q). Mr. Osborn, where did yous} 
at the stable’? 

A. With Mr. Gheen. 

Q). There is a little office just at the left as vou go into the stable, 
isnt there? 


A. 


end your time when you were 


es, sir; the main oftiee is there. 


Q). You spent a good deal of your time sitting in that office ? 
A. \ Ss, Sit . ana | Was oul there 1") the stable 
( But vou were in and out of this oftice everv day ? 


) 
A. Yes, sir 
J. Now, the books were kept in a desk in that office ? 

A. Yes 

Q. And the desk was open through the day, wasn’t it? 

A. Well, he kept lis key with him and if it was open—I never 
had a key, nor never knew and didn’t ea 
he would leave the kev in the desk and 
I don't know whether [ ever unlocked the desk in my life. 

Q. Who ke pot this KeVs While Mr. Gdheen was away 7 

A. T don't know anything about it. U didn’t keep them. 

2. They were left frequently in the desk ? 
A. Not very often. 

Q. Wasn't the desk sometimes left wide open in the day’ 
5S A. No; [don’t think it was left open, but the key was in 

the desk. 

Q. Did you ever have any oceasion or want to examine the 
books” 

A. T never asked to examine them 


«© about it, and oceasionaliy 
[| would lock the desk. and 


, 


CYRUS OSBORN VS. JOHN H. GHEEN. 95 


Q. Hasn't Mr. Gheen opened up the books and left them there 
with you and invited you to examine them ? 

A. No, sir; I don’t think he ever did; he might sometimes have 
taken a look at the books himself and had certain say about them. 

(Q. You never made any attempt to examine them and was re- 
fused ” 

A. Nothing at all. 

(). There never was anything done that looked as if Mr. Gheen 
didn't want vou to look at the books”? 

A. No, sir. , 

(). If you did not look at them it was just because you did 
hot want to? 

A. I didn't keep the books, and I knew he was capable or doing 
that and it would be satisfactory to me just as well,and I didn’t have 
anvthing to do with them. 

(). You said you put in $9,000.00 at the start and you are not 
allowed interest on 84,500.00 of it—that is one trouble ? 

~ That is the first trouble I see. 
On _ Well, you bought that land when you started; you paid 
ve 1000 for it” 

A. y Gs. 5 iY’. 

(). And your $9,000.00 went on aceount of that, didn’t it? 

A. Yes; I suppose so; we had to pay it, and | suppose it went on 
that, 


Q. Well, vou had to build a stable there, didn’t you? 

A. Yes, sir. 

(). Well, whose money built the stable? 

A. Well, | can’t tell you. 

Q. And then you had to get your stock of carriages, and so on? 
A. Yes, sir. 

(). And do vou know whose money went to get those ? 

A. Well, some of mine went. 

(). Do vou know how much Mr. Gheen put in at the time you put 


in the $9 000.00" ? 

He didn’t put in any te pay for the place. 

d. I mean to put up the buil te nd the stable, and so on. 
\ No. sir - there was all old stable there that we used for a spell. 
2. How long did you use that old stable? 

A. IT couldn't tell you. 
). 
\ 
d. 


— 


It wasn’t very long, was it? 
I shouldn’t think it was. 
Now, another thing with which you are not satisfied, I believe, 


/ 


. 


is about this charge for board ‘ 
| dou't wish to have anything to say about that. 
OU) (. You do not’? 
A. No. sir. 
(2. Are you satisfied ” 

A. bs ell, he has ch: arged me with that and it 1s pai d, I believe. 
(). . mo: nothing 1s pi aid. Kve TV thing is open for eX: imination. 
We Fi t consider anything elosed in this account. We want every- 
thing settled ona basis as if it were all open. 

{— S00) 
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A. Well, I think it was a pretty good price. 
(J. You agreed to pay $30 a montli: that was the agreement? 
A. Yes; that was what the bill was made out. 
(). That was understood all along, wasn't it”? 
' Suppose so. 
(). You say you were away a part of the time and you ought not to 
‘charged while you were away: of course, that is right. 

A. Well, the charge as made was for the whole of the time. 

(). Have you calculated to see that 7 

A. Well, the eight vears at 850 a momth, and there is 82,SS0. 

(). Well, you went there at the time vou Went Into the parther- 
ship to board with Mr. Gileen” 

A. Yes, Sir. 

(). That wasin August, IS72” 

A. Yes, sir. 
(1 (2. And when did vou break up” 
A. Well. vou will have to look on the books to see that. 

(). It is just eight vears, as T count it, and eight months ” 

A. Yes, sur 

7. And that is from August tothe time vou broke up: he has lett 
off all that time. Now, do vou think you were away 8 months, Mr. 
Osborn? Do vou think vou Were away more than S months ” 
A. Well, | should think likely T was. 


() Can you tell us anything about where vou were, so as to get at 


a 
a 
= 


*) 


the time von were away 

A. No, | couldnt; To might knot something about it if T was 
home. 

(). Well, it you cat help Us to vet atl that before vou ret away | 
would like to have that just right. You were in partnership nearly 
% years and you were only charged for eight vears’ board. Now, 
Mr. Osborn, vou Were badly hurt a tew Vears ago hy beng thrown 
from a vehicle, | believe” 7 

A. Tea, ait. 

Q. And vou still staid at Mr. Gtheen’s louse and were taken care 
of there. Did vou pay the doctors) bill? 

x Well. | SUpPpose | did 

(). Did you pur the HONE ic the doctors direet 

A. | did. one ot them 

() What was that’ 
i? A. That was 8200; and Behrend’s bill T paid that, and Dr. 
Bond he owed us for ke plug his horse. IT never settled with 


ly +) 


’ To whom dic vou prey the sO” 
A. Dr. Ford Thompson. 
(). And you paid Behrend’ 
A. $22.50 was the Co’s money and 82.50 was mine 
(). Did you pay any other doetors’ bills’ 
1. No, sir. 
(Q. Do you know what Dr. Ford Thompson's whole bill was for 
taking care of you and treatine you during that trouble”? 

A. $200 he said 


¢p™ 


CYRUS OSBORN Vs. JOHN H. GHUEEN. 2% 
(). You understand that was his whole bill? 
A. Yes, sir. 
(). And what was Dr. Belirend’s whole bill” 
A. That is in Mr. Gheen’s book. 
(). Did you understand that Dr. Behrend’s whole bill was $25”? 
A. Yes, sIr. 
Q. What was Dr. Bond’s whole bill” 
A. I never knew. 
(). You did not pay that.then ? 
A. No, sir: because he owed the bill for keeping his horses. 
Q. Do you think that was all paid in boarding his horse? 
A. Yes, sir. 
(). Was lis bill paid entirely in livery ? 
3 \. As I suppose; I didn’t pay anything. 


Q). Do you remember what year it was that you got hurt? 
A. It was in 1S76. 
(). Can you tell by your recollection ” 
A. No: I eouldn't. 
Q). Did you pay the money to Dr. Ford’ 
A. Yes, sir. 


() SZOOLO0” 


). 
A. Yes, sir. 
(). You did not give it to Mr. Gheen to pay to him’? 
A. No, sr. 


(). Mr. Geheen wasn't present when it was paid ? 

A. I don’t know; he was around the stable, [ think. 

(). Well, here is the receipt of Dr. Thompson, which says: Re- 
ceived of John HL. CGheen, for Cyrus Osborn, 8200 for professional 
services to date.” Can you account for this? 

A. Well, | couldn't tell. 

() When you left the tirm, Mr. Osborn, the understanding was, 
| believe, that Mr. Gheen was to eollect all the debts that were due 
to the tirm, and he was to pay all the bills that were against the 
tirm, and if there was any balance left in his hands you were enti- 
tled to have half of that and were entitled to an aecount of what he 


Wiis colleeted and Wis poartel ? 


A. Yes. 
tid () And when you charge him Sst'td4 that is the amount 


of the outstanding bills at the time vou separated, is it? 

A Yes, sir. 

(). And you were not entitled to all of that if Mr. Gheen paid 
part of itin paving bills against the firm ” 

A. Well, no. 

() You never heard Dr. Bond “uy what his bill was ? 

1. NO, Sif. 

(). Well, he was with you pretty much all the time during— 

A. He was coming there after his horse every day 

(). But he attended you while vou were hurt and laid up with 
that injury ? 

A. Yes, sir: he attended Hie. 
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Redirect : 
(). Mr. Osborn, there were two accounts not mentioned here of 
Mr. I ynson, of Manassas, owing the firm something . 
A. Owing $100.00. 


Joun Hl. Gites sworn, and examined by Mr. WorRTHINGTON ; 


(Q). Mr. Ghcen, when did you go into partnership with Mr. Os- 
born ” 
(he) A. On the Ist dav of August, S72. 
(). Did you have any written articles of partnership ” 
A. No, sir. 
(). What was the agreement between you ¢ 
A. There was an agreement between us that we should divide, 
‘share and share alike, in the profits and losses of the business 
(). What was the agreement as to how much vou were to put in? 
A. None at all 
(). Were vou to he equal partners , 
A. Yes, sir. 
(). There was no understanding that one Was to pul in) any more 
than the other? 
A. Ne, sir: Mr. Osborn paid the first payment on the property 
and [ built the property and started the stable ranning. 
(). You bought the property for 819,0007 
A. Yes, sr. 
(). Hlow much eash did vou pay ” 
A. 89.000. 
Q. And who advanced that money ” 
A. Mr. Osborn. 
Q). And how long afterwards did vou build your stable ” 
A. The next season. 
(). In the spring? 
A. Yes, sir. 
Q. In the meantime did you use your old stable there” 
G6 A. Yes, sir 
Q. Did vou put 1) any monevat the time you started ? 
A. T put in the money to start the stable: [T put it all in. 
(). Does vour account show that—show what you put In” 
A. No; | haven't any particular account. | know what the sta- 
ble cost. 
(). Lam speaking of what vou put in before vou began. 
A. No, sir: I don't remember. 
Q). Can vou tell us approximately ? 
A. Well, T suppose [used about 89,000 or $10,000 in the stable. 
(). | mean before vou began building the stable. 
A. | SUpPpose there Was a couple of thousand dollars or $2500. 
(). Is there any wavy of ascertaining it more definitely ? 
A. No, sir. 
(). Did you keep books then ” 
A. 3en. 


(). Didn't vou enter into it what vou paid ” 


, 


}; 
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A. No; I just kepta debt- and credit account of the stables; what 
has been received and what is paid out. 

(). Have you got that book ? 

A. It is in among the books here. 


Witness produces book called for. 


Q. You bought horses and carriages; does that appear in this 
hook ? 
A. Yes; right along; everything that was bought for the 
67 stable and received from the stable is in the book ? 
Q. Did you take this $9,000 and pay itasa cash instalment 
on the prope rty ? 
A. He paid that himself. 
(). Then when anything was bought did vou pay for it yourself? 
A. Yes, sir. 
(). Did you use the proceeds for that purpose ¢ 
A. Yes, sir. 
(). Is there anvthing to show when there was a purchase whether 
was your money or the firm's ? 
A. Nothing at all to show. 
(), You paid your money for the stock oi feed? 
A. Yes, sir. 
(). You have said that Mr. Osborn put in his money when he 
started? 
A. Yes, sir. 
(). And vour money, in building the stable, was not put in until 
the next spring? 
A. Yes, sir: I would judge $2,000 would cover it. 
(). And did you put that in about the time you started ? 
A. Yes, sir. 
() ou had a number of horses there of other people t 
A. O, yes; about thirty. 
(). You had to lay in a stock of feed? 
A. Yes, sir. : 
(). Altogether you think it would amount to $2,000. 
HS A. Yes, sir; about $2,500. 
(). Then, in the spring, vou built the stable ? 
A. We took the stable without anything at all; of course, we had 
to buy the stock, impliments, and feed. 
@. What did the stable cost? 
A. The property cost $19,000. 
(). The stable you put up? 
A. The stable cost 86,606.18—that is, the rear of the main stable; 
we built the rear end first. 
(). Did vou put in all this $6,606.15 yourself? 
A. Yes sir. 
Q. And you put in 82,500 ? 
A. T will say $2,000. 
(). That makes $8,615 as against Mr. Osborn’s $9,000. 
A. Yes, sir. 
(). Did he put in that much more than vou? 


—. 
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A. Well, yes; calling that a payment on the property,it would be 
a little morethan I put in; that $2,000—I couldn’t say positively; I 
am not certain—from that up to $2,500, 

(. Well, if vou call it 82,000 with what vou took to build the 
stable, it would be $8,656. Did you put in anything else besides 
that? 

A. No, sil 

(). That represents what you put in out of your own pocket ” 

A. Yes, sir. 
Ot) (). Now, Mr. Osborn has testified that he put in (and has 
produced, believe, voufr receipt dated March 14, 1875; that 
was when you were building the stable the following spring, for) 
S758. Is he entitled to credit for that in addition to the 89,000 ? 

A. Yes, Sir. 

(). Then 89,758 is what he has put in? 

A. Yes, sir; counting that. 

(). Mr. Gheen, please look at this due bill of July 19, 1872, signed 
by you, in favor of Mr. Osborn for 82,500. 

\. (Witness does as requested.) This is my signature. 

(). What was that transaction ? 

A. Mr. Osborn, before this partnership business, stable business— 
we had done more or less business in shipping some cattle; several 


lots 
| Q. What do you mean by that” 
A. In buying and shipping fat cattle to the market. 
4 Where were they bought? 
. In West Virginia. 
a And shipped to what market ” 
This market and Baltimore. 
"5 Did you do that on joint account, or how ? 
A. Yes, si 
Q. Well, go on. 
| was in the habit, whenever we settled up a lot of eatttle—the 
a were sold on credit to butchers, vou know, as a credit business ; 
it was a pretty bad one, too. Just like if I got a dollar from Mr. 
Osborn I would give him something like this (exhibiting 
fa due bill refe rred to) to show for it, but lavariably, whenever 
| would come to settle with him, he couldn't find it. T think 
he has got two or three of these due bills vet, if he can come across 
them anywhere. I think this bill is settled, and I think he may 
have two or three more siniular due bills to this. When we wound 
up a lot of cattle he was entitled to so much out of it. Maybe I can 
make it a little plainer to you in this way: When Osborn put in 
this $9,000 into this property his brother Seth says he loaned him 
part of the money. [| don’t know that that has anything to do with 
this cause. 
(). No, no 
A. This is my signature 
v Did that have anything to do with your partnership matter ? 
. No, sIr. 
“ Did that money go inte your partnership ? 


CYRUS OSBORN VS. JOHN H. GHEEN. 31 


A. No, sir 
. It has reference to this outside stock business”? 
. Yes, sir. 
Q Was that stock business kept up after vour partnership was 
formed ” 
It was kept up by Mr. Osborn for six seasons after we went 
into partnership, commencing in 1872, up to 1876. | managed the 
stable and he managed the other end for six seasons. The 
v1 stock business only lasts, continues, for three or four months 
1n the fall, and that commenced in 1872 and continued up to 
the time Mr. Osborn got hurt. You see in the charge that I have 
got against Mr. Osborn there are a good many items of freight. 
(). What were those” 
That was freight on the stock that had come to this market— 
sheep and cattle. 
(). This stock business to which this $2,500 relates | understand 
was kept up for six vears ” 
A. Yes, sir; six vears. 
(). Were you in partnership in the stock business ” 
A. Yes, sir; I was supposed to be: I was running this here and 
he was running the other. 
(). Did he ever give you an account and settle with you about 
that” 
A. Not an item of any description. 
‘v Did vou ever get anything out of it” 
. Not a dollar. 
"9 Do you know whether he made or lost anything by it 
A. I am satistied he made money. 
ry Why didn't you ask him for an account of that business ? 
| asked him ve ry often about it, but nothing was ever done 
aces it by him. 
(). He kept no books ” 
A. If he did I never saw them. 
(). | understand Mr. Osborn said in his direct examination 
the other day that vou told him that you would put this 
— into the business and give him credit for it—this $2,500” 
. There was nothing of the kind ever mentioned, sir. 
Q Are you positive that this $9,758 Is all he put into the part- 
nership business ? 
A. That is every dollar he put in it, sir. 
Q. Has Mr. Osborn ever presented this to vou or called your 
attention to it? 
A. No, sir. 
(). During the 8 or 9 vears that von have been together have you 
ever heard of it? 
A. No, sir: never did. 
(). Have you any independent recollection of that particular one 
(you say vou gave him several papers of this kind)” 
A. No; I have not. 
(). Who is Mr. Devereux ? 
A. He is a brother-in-law of mine. 


} 
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(. How did he come to have anything to do with the settlement 
of these accounts” 

A. At the request of Mr. Osborn. 

(). Was Devereux employed by vou at all? 
A. No, sir. 
(). What is his business” 
A. He is elerking for Daniel Hannan, plumber. 

(). Ishea book-keeper ? 
70 A. Yes, sir; that is his business. He was brought into this 
thing at the request of Mr. Osborn. 

(). How did you and Mr. Osborn come to dissolve partnership’ 

A. Well, we came to it just like this: The business wasn't paying 
two men, and [ agreed to buy him out or sell out to him. 

(). Well, how did you deside ? 

A. Well, Mr. Osborn wouldn't buy me out—wouldn’t think about 
it—and we agreed on the price and [T bought him out. 

(). Ilow did vou agree on the price ” 

A. Well, we agreed between ourselves on the price of the prop- 
erty—S$25,000. 

(). That would include the stock ” 

—. No. 

(). Just the land and buildings ? 

A. Yes, sir. 

(). Well, now, at the time you bought the property here you seem 
to have paid 89.000, and had an incutnbrance upon it of $10,000? 


, 


A. Yes, sir 

(). You gave a deed of trust on that ? 

A. Yes. sir: four notes of 82,500 each. One of those notes I paid. 
(). When? 

A. When it became due. 


(). Did you pay it out of the money of yourseif or the firm’s? 
a4 A. Out of ny own money. 
Q. Why did you not mention that when I asked you what 

you put into this business ? 

A. I didn't think about that. 

(). Have you got the note here ? 

A. IL don’t know whether I have or not. In the settlement | 
charge him with one-half of it. 

Q). But vou were out of that 82,500 and the interest on it from the 
time vou paid it until the settlement ? 

A. Yes, sir. 

Q. Did you ever get any allowance for interest on the $8,656 that 
you put in? 

A. No, sir. 

(). When did this first note mature ? 

A. It matured 12 months after the date of the buying of the 
property. 

(). That was in 1S73” 

A. Yes, sir; there were four notes of 1, 2,3, and 4 vears, for $2,500 
each. The property cost 819,000, There was 89,000 cash paid and 


at 


he 
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four notes of $2,500 each at 1,2,3,and 4 years. The first one I 
paid ; the other three notes were taken up by Mr. Seth Osborn. 

Q. And held by him, were they ? 

A. Yes, sir. 

(). Down to the time of the settlement ? 

A. Down to the time of the settlement ? 
75 Q. Now, when you came to make the settlement, what 
was done about that $7,500 indebtedness; did that remain on 
the property ? 

A. Yes, sir; that was paid to Mr. Osborn. 

Q. And you put the property at $25,000” 

A. Yes, sir. 

Q. And deducted this $7,500, did you ? 

A. I don’t renember the settlement; Mr. Devereux made out the 
statement. <A. Yes, sir. 

(). That was done by joint consent ? 

A. That was done at the request of Mr. Osborn. 

(). Have vou got the statement here ? 

A.. Yes, sir: Mr. Devereux has the full statement. 

(). He made a statement, and that showed you — indebted to Mr. 
Osborn in a certain amount,and for which you gave him your notes ? 

A. Yes, sir. } 

Q. Then, on the basis of the statement of account made by Mr. 
Devereux, you were indebted in something over $11,000 to Mr. Os- 
born ? 

A. Yes, sir. 

(). You paid him what there was over $11,000 in cash and gave 
him a note secured on the property for the sum? 

A. Yes, sir. 

Q. Did anybody else appear there as a friend of Mr. Osborn when 

this thing was finally settled ? 
76 A. His brother Seth. 
(. What did he do about it ? 

A. Well, he was very well satisfied with it. 

(). How did he happen to come there ? 

A. At my request. I had him brought into it to satisfy Mr. Os- 
born. I told him I didn’t want tosettle with him unless he was thor- 
oughly satisfied. I wanted his brother to be there, and I wanted 
him to be satisfied. 

Q. Did he bring Seth there? 

A. Yes, sir; he was there at the settlement and has a copy of the 
statement. 

Q. Did Seth and this gentleman have this statement with them ? 

A. O, ves. 

(. And have some days to go over it? 

A. Yes, sir. 

Mr. Osborn produces a statement of account prepared by Mr. 
Devereux of these proposed settlement of these partnership transac- 
tions, which his counsel files, and it is marked “ G. & O. No 2.” 
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(). At the time you were making this settlement did Mr. Osborn 
sav anything about this $2,500 due bill ? 

A. Not a word. 

(). What do you say about the board business” 

A. I haven't anything to say about it. I aimed to take off a little 
more time than he was absent. 

(Q. What was the arrangement between you in the first place 
about the board ? 

A. There was uo arrangement about it. Mr. Osborn 

Vi boarded with me, roomed with me, had his washing and 

mending done with me, and lived with me just as any of the 

family. My wife took care of him just as she did of me. His 

clothes were washed and kept mended and-repaired. When I gave 
him that bill he didn’t object to it in any way, shape, or form, 

(J. Had there been any understanding as to rates ” 

A. None at all. 

(). Down to the time vou made the settlement” 

A. None at all. 

(). But you agree that that would be a fair price when you did 
come together? — 

A. Yes, sir; he was satisfied and I was. 

(). As a matter of fact, Mr. Gheen, | will ask vou is that a reasona- 
ble charge”? 

A. I think it isa very reasonable charge for board, room, washing, 
and care and attention during sickness, and soon. [| didn’t want to 
make anything out of it in any way. I wouldn't do the same thing 
over for S00 a month for anybody. 

(). Where did vou live, Mr. Gheen ? 

A. I lived part of the time at 614 G street and part of the time at 
701 4th street; | lived in both places. 

(). You did not keep a boarding house ? 

A. No, sir; only my own family and Mr. Osborn. 

(). How did it happen that during all these 8 or 9 years nothing 
was ever said about the price of his board; what was said about 

it? 
75 A. Not a word. 
(). Did you tell him to stay at vour house without saying 
anything about what he was to pay” 

A. Yes, sir; nothing was said at all until we settled and I gave 
him this bill and he said nothing about it at all; if he had found 
any fault with it [ would have knocked it all off. 

(). Where was Mr. Osborn’s room: did he have a room to him- 


A. Yes, Sr. 
Q. About this item of September 11,1875, for 81,170, which is 
charged to Mr. Osborn as cash in hand, do you recollect anything 
about that”? 

A. Yes; very distinetly. 

(). What was it? 

A. 81,170 in money. 

(). Where did you pay it to him’ 


} 


on 
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A. Right in mv house. 

(). What was it about or for? 

A. He was handling cattle and this, | suppose, he wanted to buy 
cattle with. 

(. Did you take a receipt” 

A. No, sir. 

(). Now, this book in which this is entered, Mr. Gheen, is this a 
book of original entries or when was it made up?” 

A. That is not the original; it was taken out of different 
iW books the same as this here. I have found all the original 
entries but that one item. 

(). When was this account made up? 

A. At the time of our settlement. 

(). Did you have the other books there then ” 

A. Yes, sir. 

(). And have since lost them ” 

A. Yes, sir: and that is the same as the copy | gave him. He 
had that in his possession two weeks before the setthlement—that 
whole account there—every item on there. 

(). Did he find any fault with them ? 

A. No, sir. 

(). Was any part of that $1,170 ever returned ”? 

A. No indeed, sir. 

(). Now, as to this Linville account, “ Cash to send to Linville.” 
Have vou the book containing the original entry about that? 

A. Yes, sir. 

(). What was it for? 

A. For mill teed. 

(). For the use of the firm ” 

A. Yes, sir. 

(). Did he get the feed ? 

A. Yes, sIr. 

(). And vou got it? 

A. Yes, sir. 

(). Did he get credit for it? 

A. Yes, sir. 
SO (). Where does that credit appear ” 
A. In that book. 
(). When? 


Witness shows page to counsel. 


(). Did you keep this book—(these books)? 


“a ’ . 

A. Yes, sir. 

(). When feed came in would it appear ” 
A. Yes, sir. 


(). Did he deliver the feed, and is he entitled to that eredit ? 

A. He has the credit; yes, sir. 

Q. The next item—Noveniber, 25th, 1874. Mr. Osborn is charged 
with “cash on hand collected for sheep, $851.12." What was that” 

A. That is sheep he sold here, and I collected the money and gave 
it to him. 
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Q. They were his sheep ? 

A. Yes, sir. We were shipping together; it was on the stock 
business. 

Q. And you charged him with the money that you collected ? 

A. Yes, sir. 

(). And turned it over to him ? 

A. Yes sir. 

Q. And where is he credited with the money that vou collected ? 

A. (Witness shows.) 

(). And this is in this statement ? 
81 A. Yes, sir; I gave him credit for each man’s sheep and 
gave him the amount I collected. 
(). It makes $852” 


The witness here refers to book “G. & O. No. 1,” to the entries 
marked “ sheep account.” 


(). In this statement of account which has been made by Devereux 
have you received any credit for the amount you paid for Mr. Os- 
born’s doctors’ bills ? 

A. No, sir. 

(). And you claim credit now” 

A. Yes, sir. 

(). What did you pay, and what is your evidence that you did 
pay it? 

A. I have receipts for the most, I think. 

Q. Produce the receipts first. 

A. I haven’t got Dr. Bond’s receipt, but lave Dr. Behrend’s and 
Dr. Thompson's. I have Bond’s receipt home. The amount is 
$660.10. 

Q. You have an account, then, for these things? 

A. Yes, sir. 

QM. “Annie, servant.” What does that mean ? 

A. That is the woman who was waiting on Osborn. 

Q. This is the bill that acerued while he was hurt, in May and 
July, 1871? 

A. Yes, sir. 

Q. It was his doctors’ bills and other expenses during his sick- 
ness at that time ? 

A. Yes, sir. 
82 Q. Have you paid them all? 
A. Yes, sir. 

(). And have received no allowance or credit for it? 

A. No, sir. 

Q. And have you any voucher for this amount paid to the serv- 
ant, Annie? 

A. Ne, sir. 

Q). She was a person you hired to wait on Mr. Osborn? 

A. Yes, sir: 85 a week for 7 weeks. 

Q. The next item is Dr. Taulman, me licine. Have you a voucher 
for that? 
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A. I think I have. I have that bill of Dr. Taulman’s, but haven't 
it here. I have all doctors’ bills and that one medicine bill. 


The leaf containing this account is detached from the book, offered 
in evidence and filed, marked “ G. & O. No. 3.” 


(). Did you make this account up at the time? 

A. Yes, sir. 

(). As you went along ? 

A. Yes, sir. 

(). And you say that is a true statement of the expenses? 

A. Yes, sir; I haven’t charged him for any board for the servant 
that waited on him and the men who waited on him and the lunches 
for the gentlemen who sat up with him. 

(). Do you wish to? 
83 A. That is all I have charged him on account of the sick- 
ness. I have charged him nothing for the services, and I 
had men there from the stable constantly, and 2 or 3 had to sit up 
with him at night for 6 or 7 weeks, and I want to make it appear 
that | haven’t charged him for excessive board. 

(). What do these things amount to ” 

A. I don’t know. I boarded a man out of the stable and the serv- 
ant, and there were from two to three who sat up there every night, 
and I had to send up lunches to them, and I haven't any account 
with them. 

Q. Mr. Osborn’s idea is that this bill of Dr. Bond’s was paid in 
livery ? 

A. Yes, sir. 

®. Why do you charge that to Osborn if you paid it? 

A. I credit the stable with the money. I don’t know why I 
wouldn't charge it to him. 

(). You did do that, did you ” 

A. Yes, sir. 

Q. You entered up these accounts of bond as paid ” 

A. Yes, sir. 

(). And, as a matter of fact, he simply got the livery ? 

A. Yes, sir; Mr. Osborn gets credit for that in the account of the 
stable—with half of it, certainly. 

(). This item of January 28, 1876, agatnst Osborn for $50, as cash 

collected from Dr. Behrend, what was that about ” 
84 A. That was two months’ livery that Dr. Belirend patd to 
Mr. Osborn. 
Q. Where is the book ? 
A. The book is here. 


Witness produces the hook. 


A. You will see that Dr. Belirend has a credit here for 2 months’ 
livery of S50 (referring to page 25 ot book ). 

(). This is one of the books you kept the stable account in? 

A. Yes. 

(). And it is the current book from 1572 to 1574? 

A. Yes, sir. 
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This book is marked A. 

The witness reads the entry under the head of Dr. Belirend, Feb- 
ruary 2d, 1874, “by cash in full, Feb. 1, $50.00.” 

Witness also calls attention to the fact that the livery was § 
month, as shown by this account, and there were 2 months’ 
due at that time for the sum otf 850. 


- 
‘ 


25 per 
livery 


(). What was the evidence that that was paid to Mr. Osborn ? 

A. The evidence was just this, that in my absence Dr. Behrend 
paid the money to Mr. Osborn. 

(). Where does it appear as charged to him * 


, 


Witness produces book, which is filed and marked “O. & 
85 G. No. 4,” containing an entry from Dr. Belirend of $50, 


>] 


charged to Mr. Osborn. 


(y. Is that the book in which you kept your account with him at 
that time? 

A. Yes, sir. | 

(). And that is the original entry made at that time? 

A. Yes, sir. 

(). What is this bill of $26 that he is charged in this Exhibit 5? 

A. That is Dr. Belhrend’s for what services he rendered Mr. Osborn 
when he was hurt. 

(vy. And who paid that’? 

\. TI did. 

(). Do you know what it is that Mr. Osborn refers to when he says 
he paid a bill of Dr. Behrend’s, and paid him a little over the 
amount of the livery bill to make his bill even ? 

A. No, sir: where | charge st) colleeted from Dr. Behrend he 
claims he only colleeted S22.50. 

(). Ile has not said that here. 

A. That is what he elaims, 1 think. 

(). When was it that Mr. Osborn was hurt”? 

A. He was hurt on the 11th of May, 1877, [ think. 

(). Your account there shows the time he was sick ” 

A. Yes, sir. | 

(). Now, about the books, Mr. Gheeu; you kept the books all the 
way through, did you” 

A. Yes, sir. 
Sb Q. What were Mr. Osborn’s facilities for seeing what was 
put in the books? 

A. Just as good as mine. 

(). Where were the books kept y 

A. Rignt in the desk there in the oftice where he sat. 

Q. Was the desk kept locked when vou were not there? 

A. Why,no; he carried the keys: I left the keys there, and I have 
opened these books and laid them down and asked him to examine 
them time and again. I have been away two or three weeks at a 
time and left the keys in lis pocket. 

Q. Did you ever have any controversy with Mr. Osborn concern- 
Ing items of your account ? 

A. Not one particle. 
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Q. I want to ask you if you have discovered that there were any 
mistakes made in the settlement against you? 

A. Yes, sir; I have some $5,600 here in checks that I have paid 
him and | have not charged him with it. 

(). Have you got the checks” 

A. Yes, sir. 

(). Produce them. 

A. Witness produces checks referred to. 


The witness produces five checks, all purporting to be signed “John 

H. Gheen” and in favor of Cyrus Osborn or order, and all purport- 

ing to be endorsed by Cyrus Osborn except one, di ited Nov. 14, 

ST 1876. The first check, dated March 3, 1876, for $51.60, is 

offered in evidence, filed and marked “G. & O. No. 5:” one 

dated Mareh 11th, 1876, for $529.62, is also offered in evidence, filed, 

and marked “G. & QO. No.6:" one dated Nov. 14, 1876, for $1,925.54, 

is offered in evidence, filed, and marked “G. O. No. 7:” one dated 

Nov. 27, 1876, for 81,080, Is — (;. & O. No. 8:” one dated Dee. 
20 1S76, for $320.49, Is filed, “ G. & — No. 9.” 


Q. Mr. Gheen, look at these five cheeks and State if the signatures 
to each are yours. 
\. Yes; they are. 
). Do you know Mr. Osbern’s signature? 
\. Yes, sir. 
(). Have you seen him write ? 
A. Yes, sIr. 
). Are the endorsements his genuine signatures ? 
A. Yes, sir. 
(). Have you ever got any return or consideration for any of these 
checks in any way? 

A. No, sir. 

@ How did you come to omit them from the settlement ? 

. I turned the settlement over to Mr. Devereux and Seth Osborn. 
| on pose the reason I did not keep account of them was they were 
vouchers themselves. I don’t think there is any of them charged 

there in that account. If there is it is not entitled to be 
SS there. 
(). If not in the account do vou claim credit for it? 
A. Yes, sir. 
‘ Where were these checks? 

They were with a lot of checks from the bank for that year, 
an I have found them since this suit was brought. I never looked 
at a page of those books until this suit was brought here, and I have 
never opened a leaf in a single book, except this account which was 
due us, which was in another book—amount due and amount paid. 

Q. What did you give Devereux to help him make out this state 
ment”? | 

A. The books. 

(). He knew nothing about these checks ? 
A. Nothing in the world ; he never saw these checks. 
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(. This one of Noy. 14, 1876, Exhibit 7—how do you account for 
the fact of its being endorsed by Mr. Osborn ? 

A. I don’t know. 

(J. Did you present it? 

A. No, sir. 

@. Or give it to anybody except Osborn ? 

A. No, sir. 

(. The check is made to his order and paid by the bank ? 

A. Yes, sir. 

(). You ‘id not get any of this money ? 

A. No, sir. 
89 Q. What are these two notes for $12.50 which I hand you? 
Explain this. 

A. My recollection about it is there was a man by the name of 
Herdon or Hertner who was selling horses around the stable, and 
he wanted $25.00 to pay a man with, and he went to Mr. Osborn to 
get him to endorse two notes for $12.50 each. Mr. Osborn came to 
me to get me to do this for him and he would pay him, and those 
are the two notes; they never have been paid; I had the notes to 
pay. 

Q. Did you pay these notes on account of Mr. Osborn? 

A. Yes, sir. 

Q. Have you ever received anything on account of either? 

A. Not a cent. 

These notes are offered in evidence, filed, and marked, respect- 
ively, “G. & O. No-. 10 and 11.” 


Adjourned to Wednesday, March 17th, 1885. 


OW) Tiurspay, March 18th, 1885. 


Ilearing pursuant to adjournment. 
Present: Counsel on either side. 


Mr. GHEEN’s examination is resumed by Mr. WortTHINGTON: 


(). Mr. Gheen, referring to this item of Feb. 12, 1874, in which 
Mr. Osborn was charged with $442.85 as cash to send to Linville, 
what is “ Linville?” 

A. Linville is a station on the Shenandoah Valley road; the first 
station below Harrisburg. 

Q. Is it in West Virginia? 

A. I don’t think itis. It is in Virginia. 

Q. What was that transaction? Tell us. 

(. That was a transaction like this. Mr. Osborn was shipping 
stock from that point. Ile told me what le could buy feed there 
for, which was a little cheaper than we could buy it here. I said, 
Buy some; and he bought two or three loads there of mill feed and 
oats. ‘This 8400 and odd dollars I gave him towards paying for 
that feed. I had to give him eredit for the feed. You will see it 
there in his account. 

Q. Where did you usually purchase this feed? 

A. Here in the city. 
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Q. And did you pay for it by check ? 
A. Yes, sir. 
Q. He had nothing to do with it? 
9] A. Nothing at all. 
Q. Did he supply feed for the use of the stable at any time 
except in connection with this Linville matter at that time? 

A. No, sir. 

Q. Then I find in this same account, under the following dates, 
January 20, 1874, he is credited with 575 bushels of oats, $287.50; 
Jan. 28, 1874, he has 672 bushels of oats, $3536; the sale date, haul- 
ing and handling the same, $7.50; the same date, car-load of feed, 
$247.85: same date, freight on same, $60; hauling and handling 
the same, $5.50. Now,do all these items refer to the Linville trans- 
action ? 

A. Yes, sir. 

(). And are his credits for that feed ” 

A. Yes, sir. 

Q. They amount, I see, to a good deal more than $442.85. How 
do you account for that? 

A He has paid the balance of the money, as I gave him credit 
there of 8700 or SSO0O. 

(). Well, he is entitled to that difference ? 

A. Yes, sir. 

Q. Now, have you produced the doctor's bill that you spoke about 
at the last session ” 

A. Yes, sir. 


Witness, at the request of his counsel, produces receipted bill of 

Samuel 8S. Bond, dated Jan. 1, 1875, against Mr. Osborn for 

2 $362.00; which is offered in evidence, filed, and marked “ G., 
& O. No. 12.” 

Also receipted bill of J. Ford Thompson, dated April 22, 1878, for 
$200, as “ received of John H. Gheen for Cyrus Osborn ;” which is 
offered in evidence, filed, and marked “ G. & O. No. 15.” 

Also receipted bill of A. B. Behrend, M. D., dated Oct. 1, 1877, for 
$26: which is offered in evidence, filed, and is marked “ G. & O. 
vo. 14.” 

Also bill of D. D. Taulman, dated Oct. 15, 1877, against Mr. 
Osborn for medicines furnished, amounting to $14.65; which is 
offered in evidence, filed, and marked “ G. & O. No. 15.” 

Also bill of Charles Fischer, dated’ June 28, 1877, against Mr. 
Osborn for an “air cushion,” amounting to $5.00; which is filed and 
marked “G. & O. No. 16.” 


Q. Are these bills your vouchers for the corresponding items in 
this account, Exhibit No. 3? 

A. Yes, sir. 

Q. Are the signatures of the persons genuine thereto ? 

A. Yes, sir. 

(2. Did you pay the money in each case” 

A. Yes, sir. 


> 
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(). Have you ever got any credit for any of them in any way or 
any return ? 

A. No, sir. 

(). In the matter of the expense incurred by vou on account 
O33 of Mr. Osborn being laid up after his injury in 1877, are there 
any items that have not been put in that account”? 

A. Well, | never charged any board—— 

(). Well, aside from what you stated at the last session, is there 
anything ei:se ? 

A. No, sir. 

(). Wasn't there any injury to your furniture ? 

A. It was quite an Injury to my furniture; yes, sir. 

(). Well, what was that; to what extent”? 

A. There was an entire loss of a hair mattress, and the bedsteads 
were bored into and defaced ; they had to bore through and screw 
on a frame-work to carry the frame in which his leg hung. The 
carpet Was pretty well worn out when they got through with it. 

(). What room did you have him in” 

A. In my back parlor, sir. There were two parlors; he had the 
back. 

(). During the time he was with you was he ordinarily a strong, 
healthy man or weak and sickly ? 

A. Well, he never was very rugged. He was a man who com- 
plained a good deal, especially in the winter time. 

(). Did he require more care than a robust man ” 

A. Yes, sir. 

(). In what wav’? 

A. In keeping tire, and having hot irons to his feet, and all that 

thing. 
thf (2. Who attended to these things ? 
A. My wife did that 

(). Has any compensation ever been received for any of those 
services ? 

A. No, sir. 

Cross-examination by Mr. Hay: 

(). Mr. Gheen, vou stated that you went into business August 1, 
1S72. 

A. Yes, sir. 

(). You mentioned certain sums invested in the business by vour- 
self. Can you state what sum you really and actually did invest in 
business In starting In IS72? 

A. Well, [ believe T saia about $2,000, as near as IT can get at it 
in the first place. 

(). When did vou invest that money ”? 

A. When the business was started along. 

(). What was that for, sir? 

A. Well, that was for sundry articles connected with the stable. 
[| took the stable and started it myself, and some of them wasn’t 
there at all when the stable was started, and the next season I built 
the stable, which cost 6 or 7 thousand dollars, 
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(). Did you borrow this money that you invested in this busi- 

ness? 
A. No, sir. 
5 ©. You invested $2,000 at that time ” 
A. Yes, sir; @. I should think about that. 

(). You cannot state what ? 

A. No, sir. 

(). How long after you started in business, after the commence- 
ment of business, did you build the stable, the new stable? 

A. The next season. We went there in the fall, and 

(). The account of the expenditures are mentioned in your books 
during the second vear ? 

A. The items of the stable are not in that book, sir; only as a 
lump, if at all. 

(). Have you kept in mind, sir, the receipts for the first vear of 
business while you were there ? 

A. ‘They are in that book, sir. 

(Q). Do you know what they were ” 

A. I don't remember. 

(). What was done with the money received from the business 
during the first year? 

A. It was kept in the business, I suppose. 

(). Besides the $2,000 that you put in” 

A. Yes, sir. 

(). Was there not sufficient to pay off the indebtedness of the con- 
cern during the first year received from the proceeds of the busi- 


hess 
A. And build the stable? Well, it is not likely it was. The 
book will show that. 
tM) (). Were not the proceeds of the second year sufficient to 
pay the expenses for that vear also” 

A. 3 Suppose so. 

Q. Well, why was it necessary, then, for you to invest, as you 
state, a great amount of money for the purposes of stock and feed, 
as you have expressed it, if there was sufficient derived from the 
business to do so” 

A. If a man go toa stable to furnish it, Mr. Hay, he cannot run 
the stable with horses without feed and without traps. It would 
not be much of a livery stable without feed. 

(). Wasn't the money that you expended for feed and for the ex- 
penses actually the proceeds of the business after the first month ” 

A. It might have been, as far as it went; yes, sir. 

(). Do vou know the exact time that this stable was built” 

A. It wasn’t built in thirty days; it was some time on hand. 

(). Was it built the first vear ¢ 

A. Yes, sir; in iS78. 

Q. Now, will vou look at that book, please, No. 1 there, and let us 
see if we cannot get the receipts of the first month, August, 1872, 
and then we will take the receipt of the next month, and so on, and 

the receipts for the first year and the expenditures, and see if 
v7 the business was not upon such a basis that it was really a 
paying concern from the beginning. 
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Objected to by Mr. Worthington, as the question involves a ealcu- 
lation which will require some time to make; that 1t 1s not proper 
to delay the examination of the witness for that purpose. 


Q. Why, if the proceeds were sufficient to pay all the expenses of 
the business, was it necessary for you to lend any money at all to 
the business of your personal account at that time”? 

@. Well, I don’t know that I understand you exactly. I don't 
know how you would expect me to go there and start a business 
without any money 

Q. Thon you di 1, al that time, invest money in the business? 

A. I certainly did, Mr. Hay. 

(2. Were you not paid back during the first vear the money that 
you invested there for the sundry amounts, as you say, for feed and 
for such as that? 

A. It is very likely I would, if the business was paying itself. 

Q. You were paid back if the business was paying ? 

A. Yes, sir. 

Q. Has not the business always been a paying one? 

A. I think the books will show it. 
9S (). Do you know the exact date, Mr. Gheen, of the building 
of the stable that you speak of in whieh you invested your 
money ? 

A. I don’t remember the exact date; no, sir. 

(). There is no reference made to it in your books there, I see? 

A. No, sir. 

Q. Would not, if those books are kept correctly, the expenditure 
of money on improvements and building be upon the eredit side of 
vour account ” 

A. Yes, sir: itis made up in one item ; this stable business is to 
itself; all itemized. 

Q. It should appear in your books, then ? 

A. I don’t think I 

Q. Wasn't that entered in your books; why wasn’t it? 

A. There is no particular reason; the work was done by piece- 
work, a great deal of it: an itemized account; the material was all 
bought by meand the brick was laid by the thousand, and the ear- 
penter work was done by the lump, ana SO On, and so On. 

Q. Then you really have no particular statement of the cost of 
this stable” 

A. I have; ves, sir. 

(Q). Have you in vour books here ? 

A. Not in that book ; no, sir. 

Q. Please show me the book it is in. 


99 Witness produces statement, which is offered in evidence 
by his counsel and marked “ G. and O. No. 17.” 


Q. Can you give us some idea of the date of this paper you have 
produced and the payments made ? 

A. That was during 1875. 

Q. Now, it seems to be itemized here in different accounts and 
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different work, and all. that. Was any of this money or a part of 
it taken from the proceeds of the business 

A. Likely it was; if there was any on hand it was used, prob- 
ably. 

(). Is this the only account you kept of it, Mr. Gheen—of the 
building of the stable ? 

A. No; I have it in a small book, I think—the itemized account. 

Q. But none of the books you have exhibited here? 

A. No, sir; I think not. 

(). I should like to get nearer to it than the paper that we have 
here. This is neither dated nor the itéms at all. Mr. Gheen, why 
did vou omit from the usual accounts of your business of the ex- 
penditures of a day or a month the items in this building matter ? 

A. Well, I don’t know any particular reason for it. 

(). Well; then, your books of expenditures there are not a true his- 
tory of your 

A. No, sir. 
100 Q. Who kept the books? 
A. I did. 

(). In this item of Nov. 25, 1874,“ In hand collected for sheep,” 
I understood you to say you collected that 8851.12? 

A. So I did, and paid it to Mr. Osborn ; I colleeted it for him. 

(. From whom? 

A. From the different parties, butchers in the market ; I think it 
is on the book there—the men’s names. 

(). You have made Mr. Osborn debtor here now for $851.12” 

A. Yes, sir. 

(). You claim as an offset to that these amounts collected, entered 
here in the sheep account in 1878—Homiuller, Coggins, Hayes, and 
the others? 

A. Yes, sir 

Q. You have charged in this account, September 11, “Cash in 
hand, $1,170.00;” do you know what you gave that to Osborn for— 
that was in 1875? 

A. | gave him that to use in his business of raising the cattle; he 
had no other use for it. 

©. You were also interested in that? 

A. I thought I was, but I haven't heard anything from it; I sup- 
posed I was. 

Q. You were a legal partner in that” 

A. I was supposed to be. 
101] Q. And you paid Mr. Osborn this $1,170 on account of that 
sheep business ? 

A. Hle was in the stock business at that time, and that money 
was money he drew from me at that time, and—— 

(). And that went into that business ? 

A. Yes; I suppose so; I don’t know what he did with it? 

Q. You say this stock business continued six years after you went 
into business together, then, sir? 
A. Yes, sir. 
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@. And this note of $2,500, which is an exhibit here, is a note 
that was given by you in that business ? 
A. No, sir. 
() When was that note given, and for what ? 
A. That was before we went into the stable business ; it was in the 
stock business that it was given. 
Q. When you went into the stable business together you did not 
discontinue the stock business ? 
A. We hadn’t done any stock business for some time; it Is only 
done in the fall. 
(). Well, you continued that together with the same interests—that 
is, half ana half—for six years after you were in this stable business ? 
A. Yes, sir. 
(QJ. You never paid that note of $2,500? 
A. | don’t know whether I have or not; it is there with my 
102. name upon it; IT never saw anything of it at all until the 
other day ; I don’t know why it should have laid there in our 
settlement. 
(). You surely knew of the existence of this due bill before the 
other day ? 
1. | must have known it when I signed it. 


(). But haven't you been reminded of it since? 

A. No, sir. 

(). Not at all? 

A. No; sir. 

(). You don't remember ot my speaking Lo Vou Once about it? 

A. You? 

(). Yes, sir. 

A. I don’t know whether | do or not. 

(). You have never denied but what vou owed the $2,500 ? 

A. Well, | dont know that I have. I don’t know that I have ae- 


knowledged that I owe it. 
(). You have acknowledged that it did not belong to this busi- 
hess ? 
A. Yes, sir. 
Q). But the matter occurred prior to your partnership in the livery- 
stable business ” 
A. Yes, sir. 
(). In some exhibit vou file- here yesterday, of the checks, do you 
know whether Mr. Osborn ever received that money? — 
105 A. I should judge he did. I don’t know of anybody else 
to receive it. Those cheeks are made payable to his order, 
and it is not likely that anybody else would ever receive it. 
Q. You say that these checks were never taken into an account at 
all in any settlement between vou, then ” 
A. In no shape or form at all, sir. 
Q). Isn't it very singular that vou should forget such large 
amounts ¢ 
A. It is when you come to think about it, but, nevertheless, it is 
true. The cheeks are there, and they have never been taken into 
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account. If there is anything in the charges there that corresponds 
with them in amvunt it does not belong there. 

(). Did you never mak > any division of the profits in the business 
during all these years? 

A. No, sir; we were building all the time. We built the first 
stable in 1873, and then the front stable. We built the rear end 
first. and then we built the front part; then it was burned, and we 
rebuilt it. 

(). When was it burned”? 

A. It was burned in September, 1577, the day of the Patent Office 
fire; I think the 24th of September, 1877. That stable had just 

been completed that spring. 
104 (). Have vou no associations of ideas to bring back any 

cause for Mr. Osborn receiving such amounts of money dur- 
ing the vear 1876? 

I expect it was in the stock business; he was using money in 
that business. 

(). You were interested with him ? 

A. I suppose I had an interest in it, as | was running the stable, 
although I took no part in it; the only part I took was the little 
matter of collecting this money for the sheep. I never sold a hoof 
or bought a hoof. The only 

(). If Mr. Osborn received this money was it not really for the 
purpose of this stock business in which you are interested ? 

A. I don’t know what he used it in. 

(). That is the only use he could have had for it? 

A. | suppose so. 

(). You know the old gentleman well, don’t you ? 

A. Yes, sir. 

(). This money that is purported to have been received by him 
on account of these checks was for an investment in the stock busi- 
ness in which you were both interested ? 

A. I suppose he used it for that purpose; I don’t know of any 
other. 

(). He was not an extravigant man ? 

A. No, sir; not at all. 

(). There is nothing that you can tell of that would cause 
10> such an expenditure of this money exce pt the stock business 
in — you were engaged ” 

A. No, si 

(). The ‘re were no repairs or indebtedness of your concern—any 
debts to be paid—by which you think you would have paid it that 
way, giving the checks to Mr. Osborn and having him pay it? 

A. Nothing of the kind. 

(Q). And you know of nothing for which this money could have 
been used but the stock business ? 

A. No, sir. 

(). Was there not any statement between you in this stock busi- 
ness ? : 

A. Nota particle. 

(). Nothing in the nature of profits or loss. 
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A. Nothing in at.y spape. 
Q. Or any settlement between you ? 
A. Not at all. 
(). Did you ask for any settlement at any time? 
A. I asked for one; ves. 
(). You do not suppose that he had any particular motives 
A. No; except he never rendered any account. 
(. Do you know of any profits made ” 
A. I have a memorandum—one of three car-loads of sheep. In 
this transaction there was aman by the name of Rogers interested 
with him also. Ile bought the stock at the other end—Rogers 
106 bought the stock and he brought it down. 
(). Did you at any time take any active part in the business 


at all? 

A. No, sir. 

(). In the item of Feb. 12,1874, in this Linville matter, you claim 
then to have paid Mr. Osborn some money at that time. Did he re- 
turn for it the feed ? 

A. Yes, sir. 

Q. Tien that is offset by the feed he has returned ? 

A. Yes, sir. 

(). And he should have the credit for it ? 

A. Yes, sir. He is credited there about S800, I guess. 

Q). If that note went into the business possible you would have 
heard of it, or something would have been said about it at that time ” 

A. O, certainly ; ves. 

@. In the doctors’ bills—S. S. Bond’s—for $362, wasn’t the doctor 
(Bond) one of your customers ” 

A. Yes, sir. 

Q. Wasn’t that paid by livery ? 

A. Yes, sIr, 

Q. As an offset; and J. Ford Thompson, net being a customer, 
that was paid in cash ” 

A. Yes, sir. 

Q. And this account of Behrend that veu have named ts the ae- 

count spoken of in the direct examination of Mr. Worthing- 
107) ston on account of the livery —S$22.50? 
A. There is no $22.50 eash In any shape. 

(). Mr. Behrend is a customer ? 

A. Yes,sir; but I paid Dr. Behrend the money myself out of mv 
hands. Dr. Behrend pays the livery regularly ; he never goes over 
2 months. I have never asked him fora cent since 1 have been 
there. 

Q. Then Dr. Bond's bill is the only one that was paid on account 
of livery ? 

A. Yes, sir. 

Redirect : 

Q. Mr. Gheen, you said you took up the first $2,500 note that ma- 

tured on the property ? 


A. Yes, sir. 
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Q. Have you got that note ? 

A. Yes, sir. 

(). Got it here ? 

A. I don’t think IT have. 

(). Please produce it at the next session. Q. This exhibit 16; what 
did you make this up from ? 

A. This work was done by piece work. IL bought the sand, I 
bought the lumber, I bought the brick, and the nails, and the iron. 
I have a memoranduin of all that. 

(). Where is the memorandum ? 

A. It is not here. 

Witness is requested to produce it. 

(). You stated you have not put in your book what you ex- 

108 pended in building the stable. Did you put in your book 

what money you received from all sources on account of the 
business? 

A. Yes, SIF. 

Q. The books there show what you received ”? 

A. Yes, sir. 

q. And show a true account of what you paid out for running the 
business ? 

A. Yes, sir; outside of the building. 

(). And they are all here? 

A. Yes, sir. 

(). Now, about this 8S? O00 due bill. your recollection about it seems 
not to be very distinct. Are you or not clear in your recollection 
as to whether that due bill had anything to do with the livery busi- 
hess ? 

A. Nothing whatever. 

Q. At the time you went into partnership in the livery businees 
was there any understanding between you and Mr. Osborn that there 
was to be a partnership for anything else but the livery business? 

A. Oh, ves. 

(). What was it? 

A. The understanding was that I was to be the same partner in 
the stock as I was in the stable. 

(). Who was to attend to the keeping of the accounts of that busi- 
ness and of the stable business ” 

A. Mr. Osborn attended to that business. 

(). Has he ever rendered yoy any account ? 
109 A. He never has. 

Q. You said,in answer to a question by Mr. Hay, that you 
had asked Mr. Osborn for an account. 

A. Whi, ves; I asked him. 

Q. What did he say ? 

A. He said most of the books and the papers were in the hands of 
Rogers, and that when he went up he would straighten itout. He 
went up repeatedly but he never brought any account back. 

Q. Do you know what he did with the proceeds of these checks ? 

A. I don’t know. 

= Si) 
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(2. When you suppose he put it in business, vou guess ” 

A. Yes, sir. 

(2. Ilow would he dispose of money ” 

A. He would lend it, but wouldn't spend it 

(2. Hlow do you know that? 

A. I have seen him do it often 

(J. Without security ” 

A. Without security. 

(). Did he do that to any considerable extent ? 

A. Hle would dothat if he had a dollar and any man asked him 
for it. 

(). Is that his habit? 

A. That is his habit ana has been. 


By Mr. Hay: 


(). Do you remember any amount that you saw him lend ? 
110 A. Well, [don’t know that I do. I know a man by the 
name of MceCaull that he loaned S100 to and I believe about 
half the darkies in the Interior Department owe him money. I 
know he loaned $50 to Jackson, who used to drive for the Commis- 
sioner. 
(. But, well, he would not lend large amounts ? 
A. NO, sit: | don't think he would. 
(). Suppose you would eall him a vood-hearted old man? 
A. Very, very, Indeed, | don't think there Is a better-hearted 
man living than him new 


If. N. Devereux sworn and examined. 
By Mr. WortuincToy : 

). What is your name” 
\. Francis Nicholas Devereux. 
). Where do vou live? 
A. 427 N street northwest. 
). Llow long have vou lived in Washington, Mr. Devereux * 
\. Since 1875, the 5th of July. 
). You are Mr Gheen’s brother-in-law ? 
A. Yes, sir. 
). Did vou marry his sister or he yours ? 

A. | married his sister. 

(Q). What is vour business? 

A. Book-keeper for John Hannan, at 6th and N- streets, north- 
west. 

(). Hlow long have you been a book-keeper r 
11] A. For about six vears, nearly 
Q. Have you been intimate with Mr. Gheen while you 

have been In Washington and know Mr. Osborn and their relations 
together? 

A. Yes, sir. 

(Q. Can vou tell us anything concerning the care and attention 
bestowed upon Mr. Gheen while he was in. Mr. Gheen’s house ? 
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A. He was treated as one of the family.. He had exceptional 
treatment, | should think. He was an old man, old bachelor, and I 
know that Mrs. Gbeen did a great deal for him; mend- his clothes, 
&e., attend- to his washing and ironing. 

@. Was he a man in good health or delicate? 

A. Well, his age was telling against him; he isn’t very strong. 

Q. Did he require any attention on that account? 

A. Particularly in winter time; he couldn't stand cold. 

(). Who gave him the attention he required ? 

A. I think Mrs. Gheen, and my wife helped some. 

(). Did you live with Mr. Gheen, too” 

A. At that time. 

(). And how long” 

A. ‘Two vears. 

Q. Do you know anything about how things were managed at 
the stable, about the books and Mr. Osborn’s access to them ? 

A. I have been in the stable and seen the books in the 
‘112 desk, and [think if Osborn wanted access to them he wouldn't 
have been refused. 

(). Do Vou mean the desk was left open 

A. It was an open desk, you might say. 

(). And was that in the oflice, where Mr. Osborne sat down habit- 
ually when he was not doing anything else” 

\. That was his headquarters 

() Did you have anything to do with stating the account Upon 
Which Gheen and Osborn made their settlement ISS], when they 
Scparal d? 

A. IT made up that statement myself 

(). Ilow did you come to make up that statement ? 

A. Well, Mr. Osborn, in April or March, came to me and_ per- 
sisted: he asked me several times: I told him “No,” and reeom- 
mended another party. 

(). State whom it was you recommended. 

A. | recommended Mr. led. 1}. Hay | had recommended Mr. 
Ilay once before in a case, and I think the result was very satisfae- 
tory, and | recommended him in this case 

(). What did Mr. Osborn say then” 

. Mr. Osborn insisted on my services 
(). He knew of your relation, | suppose ” 
A. UO, yes. 
(). | wish you now would state, Mr. Devereux, fully, what you did 
alter you were requested in that Way to mnake this statement. If 

vou have the pruipers here weth you produce them, and fo 
113) oright along and explain exactly what vou did. 

A. The principal book that was kept was a cash book. 

Then on the credit side of the cash book no account appears of the 
umount used in rebuilding or building the stable; neither does any 
account show where Mr. Osborn las been paid money; that was 
kept in a separate book—small memoranda book. I went very care- 
fully over the receipts “anid expenditures and made the statement. 
Mr. Osborn himself, | don’t think, in my own opinion, would know 
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whether ihe settlement was correct or not; so he called upon his 
younger brother, who has had more experience in these matters, 
and he turned the Inatter over to him. ‘The settlement was made 


in the store of Mr. [lannuan, and Mr. Seth (Q)sborn expressed himself 


as satisfied with the settlement. 

(). Who turned the matter over to Mr. Seth Osborn ? 

A. Mr. Cyrus Osborn. 

Q. And Mr. Seth Osborn represented him in the matter? 

A. Yes, sir. 

(). State more in detail how vou went at this matter. 

A. In that cash book | footed up the debit and credit columns. 

(). All the way through ? 

A. Yes 

The book identified yesterday and marked A, and the other 

firm books are offered in evicd nce: also the two other ledgers 

114 in the business, which are marked books B and €. 


(). Did you foot up each column of the cash book ? 

A. Yes, sir. 

Q. Did you preserve your memoranda ? 

A. | did, sir. 

(). Are these the footings (handing to witness memorandum)” 

A. Yes, sir: and the pape. 

(). Each gives the page and the result? 

A. Yes, sir. 

The memorandum produced by the witness for the convenience 
of the auditor is offered in evidence and marked “ G. & O. No. 18.” 


(). Did you find any errors in the additions ? 

A. I did, sir 

Q). What did you do when vou found an error in the books? 

A. The right-hand column here (indicating) is the eredit column, 
which compares with the column of “expenditures; ” the debit eol- 
umn compares with the column marked “ receipts.” The figure 
here (indicating) on the left denotes the debit page, the figure akties 
right the credit pace. Where vou see a check mark, if It is against 
a figure on the left, vou will know it is an error in the addition on 
that page; the same the other side. 

(). Did you eorrect the errors? 

A. I left the books as they were, but made the correction in the 
account. 

Q). Did vou draw up a statement as a basis of settlement ? 
L115 A. I did, sir. 

Q. Is this (Exhibit No. 2) one of the coples of that state- 
ment ” 

A. It is, sir. 

Q). Is it in your handwriting ? 

A. Yes, sir; and it was inade about four Vears ago, 

(). The first item in this statement, I see, is, “ By profits, $24, 147.67.” 
Where did you get that form, and what does it mean ? 

A. That is the difference between the debit and credit in the eash 


book. 


—— 
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(). Then the next item is: “ To front stable, 6,851.81.” 

A. That is the cost taken for building the front stable; the items 
were gotten from the memorandum book kept for that purpose. 

(). Then you make them a total of profits of $10,052.68? 

A. Yes, sir; after deducting the cost of the stable. 

(). Then you say: “ By insurance, $9,918.85 ;" and “To rebuild- 
ing, $9,126.54;" “profit” of 792.29. That is the difference between 
the amount received from the insurance company and the amount 
spent in rebuilding? 

A. The insurance was $10,000, they claimed. They paid it in ad- 
vance and got a discount of that difference. 

Q). And ad ling that to $10,900, and so on, makes a total profit of 
$11,774.07 ? 

A. Yes, sir. 
L16 (). And you say next: “By cash due C, Osborn” and “3 
profit due same.” 

A. That makes 810,587.19. 

(Q. As I understand it, Mr. Osborn put in $9,000 and he was to 
put in $4,500; but he put in $9,000; consequently, Mr. Gheen was 
indebted to him for one-half the amount” 

A. Then that one-half appears due C. Osborn, $5,887.49. 

(). That, of course, is one-half of that? 

A. Yes, sir; making a total due him of $10,587.49; then you 
charge him to “ One- half note paid by Mr. Gheen, $1,567.88 ;” what 
is that? 

A. There were four notes given in part payment of thestable. The 
stable was bought for $19,000. Mr. Osborn’s brother gave them the 
money and they gave him four notes, dated 1, 2, 5, and 4 years, I 
think it was, for $2,500; the first of those was paid by Mr. Gheen— 
the half of which is $1,367.SS. 

(). The next item here, I see, is: “To eash paid by C. Osborn, 
S$? S61).56.” 

(. That is kept in a separate memorandum book of all cash paid 
by Mr. Gheen to Mr. Osborn; and, if | remember rightly, it was four 
years—no; L think it was all paid in money; no checks or nothing 
of that kind. 

(). Please look at these checks, being Exhibits 5, 6,7, 8, and 9, and 
state whether anv of those were submitted to you or entered into your 

account at all. 
117 A. They were not; no checks at all. 
(). After deducting these charges there remains due to Mr. 
Osborn $3,275.05; then I see on the other side of this paper you have 
stated the amount thus: “To amount due, as per statement, 
$5,278.00 -” “To one-half of stable, less debts, at a valuation of 
$2.) “ig 86,750." How was that item-arrived at? 

A. I don't re emembe ‘who appraised the value of the stable, but 
It was put at $2,500.00. 

(). And was Vr. Giheen to take it” 

A. At that price? The stable owed Mr. Seth Osborn $11,500.00 ; 
that left the equity of Gheen and Osborn in the stable of $15,500, 
one-half of which, I think, it $6,750. 
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(). Then “To one-half stock, $1,412.00." What does that mean? 

A. That was the horses, carriages, harness, and necessary equip- 
ments about the stable; that was at the valuation accepted by Mr. 
Osborn; I think it was 82,800. 

(). Is there in existence any memorandum of items of that 
amount? 

A. I believe there is an inventory that was taken. 

(). And “To } feed, 844.00?" 

A. There was a small stock of feed on hand. 

(). Those sums added together make S11,484.00. Your 
11S statement does not show how that was settled; how that 
account was ever adjusted.on that basis? 

A. That does not show it; Tam aware of that fact. 

(). Ilow did they settle? 

A. $484 in cash was paid to Mr. Osborn and a secured note was 
given to him for the balanee. 

Q). Do you know of your own knowledge how Mr. Osborn — cared 
for after his injury ? 

A. No person could have received better attention than he re- 
cerved., 

(). State what it was. 

A. He was unable to take care of himself—pertectly helpless. He 
had Mrs. Ghee-’s back parlor, which was furnished very handsomely ; 
there was an elegant walnut bedstead, and there was something tixed 
over there—— 

(). Did you make any allowance for his absence * 

A. Yes, sir; and I can tell you it was for-— 

(). Now, about the matter of imterest Wid vou charge interest 
qn either side of this accounl against anybody except us to that 
BS? 500 note? 

A. No, sir. 

() You did not allow Mr. Osborn uuy interest on lis 84,500 that 
he put in originally? 

A. No, sir, 

(). And you did not allow Mr. (sheen any Interest on what he 

spent on the stable? 
11%) A. No, sir—AaA. except the 2500 note 
(). Was there anything said, now, about that time about a 
eertain due bill for Ss? OSO held by Mr. Osborn und signed by Mr. 
(Ggheen, dated July, IS72” 

A. Not at that time: no, sir. 

Q. When did you first hear of it? 

A. I didn’t hear of it: Lheard there was a due bill, 

(). Who told you that? 

A. Seth Osborn, | think, in front of the stable. Mr. Galreen. Seth 
Osborn, and myself were talking together—Mr. Cyrus was on the 
west side—and Seth said to John Gheen, “About that due bill?” 
Mr. Gheen said, “Tt have an offset for that; that will be all right.” 

(). You don't know what he reffer-ed to” | 
A. | did not at that time. 

(). You don't know what offset’? 
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A. No, sir. 

(). That was after the settlement was made? 

A. Yes, sir; a day or two. 

(). Well, Mr. Osborn has said he was speaking of this $2,500 due 
bill; that you told him that “vou would see that that was saved for 
him.” Did-vou say anything of that kind to him? 

A. I know that I didn’t; I might have said that if there was any- 
thing due to him [I knew Mr. Gheen would do what was right by 

hin. 
120 (). How has the old gentleman been, intellectually, during 
the last few vears ? 

A. Ever since | have known him he has been a very weak- 
minded man. 

(). Hlow is his memory ” 

A. Hlis memory is very poor. He had to carry little bits of paper 
in his pocket until they were worn out. 


By Mr. Hay: 


(). You have no other connection with this firm other than the 
settlement of these accounts ? 

A. At times I have collected bills for them. 

(). Kept books ? 

A. Portion of the time; very small portion. 

(). The payment on this stable that is spoken of there—did you 
vet any memorandum from the books at all of this expenditure— 
about this first stable ? 

A. [think the whole of that appears in the memorandum book, 
if | remember correetly ; some 6,000 and odd dollars. 

(). Were you then employed there ” 

A. | was not. 

(). Had you access to the accounts then ” 

A. | was not then, but afterwards. 

(). Did you find anything in the books to show that Mr. Gheen 
personally paid for the erection of the stable ? 

A. I saw the money expended on account of building the stable 

and receipts for material, 
12] (). Stated in the books ? 
A. In the memorandum book 

(). The book isn't here, is it? 

A. | really wouldn't know it if T would see it. 

() Then you do not know whether it was Mr. Gheen’s personal 
money or the money of the firm—the money out of the business? 

A. I don't know that. pan 

(). You never had any conversation about this $2,000 due bill, 
with the exception of the time you spoke of, with Mr. Seth Osborn 
and Mr. Gheen and 

A. | won't say it was the 82,500, I Say a due bill; not the due 
bill 

Q. And Mr. Gheen responded that he had an offset against that? 

A. Yes, sir; against the due bill. 
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iv Mr. Wortnincron: 


(). Mr. Gheen has testified that he put in something in the neigh- 


boriiood of S200 of his own money about the time it started. You 


have not allowed anything on that account here except as ap- 


pears—— — 
A. It does not appear in his cash book, 


Q. fam not speaking of what he spent in building the stable, 
but in buying feed and stock, and you have not allowed him any- 


thing of that kane, except what appears on the book ’ 


A. ‘That is all, 


122 Q). The only thing you allowed him, and it does not appear 


on the book, is what he paid tor building the stables and what 


he advanced to Mr. Osborn, and everything else appears on the 


hook ” 


A. Yes, sit: lo the host of ny knowledye 


by Mr. Ilay 


(). You knew nothing of those checks ” 

A. | knew nothing of the cheeks at all until after the settlement 
was made, 

(). Llow about the stock ” 

A. T knew Osborn was dealing in stock ; [helped lim myself, 

The accounts were not joined ” 

A. ‘There is no mention of stock in the stable books 

(Q). Tlow long have vou know- Mr. Osborn ” 

A. | think about 10 Vours 

(). Tle ds not an extravigant man, is he 

A. Not he himself 

(). Is he extravigant at all’ 

A. Ile is with others 

Q). In what particular” 

A. Well, hes a man that should not be trusted with money, lor 
the reason he cannot keep it, and the first poor devil that comes 
along and asks for something he gives it to him, 

(Q). You haven't known him to give away large amounts? 

A. Yes, sir; he tells me limsell [think before this settlement 

was made he drew his interest, S600, T think 
1250 and Cole, emploved in the Patent Office building (Interior 
Department), Osborn gave hint that money to go into some 
mining company to invest it in stock or something—-some wild 
speculation, 
Q). Did eo Joan it to hime: 
A. 3 
(). You lon’ know whether he took security or not for it? 
A. think they had had business together for a good many years 
and LT don’t think he had anything to show for any of the money. 

Q. You know nothing of any of lis investments in the stock 
business ? 

A. Yes; T know of one transaction where he sold a cow and sheep 
toa manin Baltimore; the man got the money and walked off with 


+) 


} 
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Itand Osborn didn’t attempt to get it; [think the man’s name is 


Adame 
(). No suit was ever brought for recovery ? 
A. No, sir, 


) 


(). The old gentleman is rather close, isn’t he 

A. T dont think he is addieted to any bad habits; he doesn’t 
smoke, and [don't think le ever paid for any drinks, but would take 
them when asked to take them 


Mir. Garren reeatled 
By Mar. Woteritisaros 


(1) TL wishtousk Mr Gheen about this conversation about the due 
bill ane the offset 
It \. TP think TP roemember it, TL stapposed it was this due bill 
of seven hundred and some odd dothirs. Thad never charged 
hin with this sickness aecount 
() Whit was Vour recollection about this seven hundred Ta 
dollars, nnd what was the offset you referred to” 
A. LT reterred to this aecount of siektess Thad never charged bin 


with 
= by Mr. dbay 
() Tamoatoa loss to know why vou make a receipt a due bill 
\re vou referring toa receipt for seven tundred — odd dollars” 
\ Yes, sir 
() Do vou cull that a due bill’ 
\. [tos for seven hundred and some dollars 
(). Tt speaks in plain terms Reeemved of Cyrus Osborn” seven 
Hhutedred aud some odd dollars to “invest mn the business.” Tlow 
ean that be called a due bill’ 
Adjourned 
a Sarunpay, Mareh 28th, U8sh 
‘i llearing pursuant to adjournment 
resent: Counsel on cither side 


Mr. Devernreux is reealled to correct his last statement made in 
this reference, and is examined by Mr. Wor?HINGTON | 


Mr. Devereux says 

Here in this statement it says: “ By profits, 824,447.67" (referring 
to Exhibit GQ. & O. No. 2). LT wish to sav in place of these figures 
the following should appear (referring to Exhibit No. 18): 
“S94 OS4.8S8." 

() What is it that.amakes the difference ” 

A. An error, 
¥ ) berror where ” 

: A. In the first column in the original statement, 
sS—SO0 


- 


58 CYRUS OSBORN Vs. JOUN IL. GILEEN, 
Q). Can you tell us what the error springs from ? 
A. I cannot; it may be a transposition or some thing of that 
kind, ; 
By Mr. Ilay: 
(. Who made the error’ 
A. I presume [ made it myself, 
(). Instead of S24 447.67 it should be SZ 4084.88 ” 
A, Yes, srr. 
(). llow did you come to find out Vour error T 
\. By going over it. 
(). Over the statement you made here * 
126 A. Yes, sir, 
(). .\re you any tore eertatn now that this is correct than 


) 


you were at first? 
A. lam positive that that is correct, because | have verified if 
(referring to exhibit Noo TS) A. Well, TL went over it, and I think 


the additions were correct, but | added it Up On a separate plece of 


paper, and probably in carrying it forward To made the mistake, 
because when | discovered it Twent over it and could not see where 
itwas.and went over the pages ' * and came down the paves 
and this Is the Samhe as the last piper there i 
(), What made you go over it; did you think that possibly there 
might be an error” 
A. No; IT went over it to have everything settled satisfaetorily, 
(). Were you requested lo go over it? 
A. I was. 
(). And you find a difference of some 8200; 280 something ? 


A. Yes, sir. 
By Mr. Wortriixcron 


(). Who requested you to go over il ’ 
A Mr. Gheen wanted me to look Over. the things, and | looked 
over that; he did not request me personally to go over that. 1 did 
it myself, 
(), Not since you were examined ” 
A. O, no; it was a vear ago 
‘va (). You then discovered that long ago” 


A. O, ves. 
By Mr. Hay: 


Q. Why did you not tell of it before” 

A. T would, but IT ealled the attention of the District attorney to it 
since | was under examination the last time. | told him that when 
he probably would come to examine the matter there would be an 


apparent diserepaney and [ wished to explain it, 
Mr. GHUEEN'S eXatnination is resumed by Mr. Hlay: 


Q. T now show the witness a paper marked “G. & O. No. 20,” and 
will ask him, what he calls it: What do you call that, Mr. Gheen ? 
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A. IT would eall thisa receipt. A. Yes, sir. 

(). Is a receipt a due bill? 

A. Well, L suppose not in one sense of the word. ‘This reads as a 

receipt, 

(). Have you ever given Mr. Gheen any eredit for the $700 in- 
—- vested in the business ” 

A. No, sir; I don’t think I have 

(). Ile invested it in the business 

A. Ile SVS So, 


) 


Mr. Ilay: | now present a due bill from John H. Gheen to Cyrus 
Osborn. 


12S A. IT call the other a due bill and you call this a note. 
(). Mr. Gheen, do you consider that a note, then? 
A Well, one is a due bill and the other is a receipt, the way they 
read, | 
(). Mr. Gheen, if you will look at the date of the due bill you will 
find itto be July 19, S72, and vou commenced business in August 
1, S72. You have also stated that vou made investment of about 
° $2,000 for feed and the necessaries of carrving on a livery stable at 
the beginning ? 
A. Yes, sir. 
(). Now, wasn't the money thus invested, as you state, the money 


—_ | 
received from Mr, Osborn for which vou gave him that due bill? 
A. No, srr, 
(). llow did you come to give nim this due bill? 
A. T suppose T gave it to him as a settlement, 
(). Hlow much money did you invest in that business” 
A. In what business ” 
(). In the stock business, that vou have said this was a settlement 


at the time, 
A. I don’t remember; we had no particular amount, 
(). Tlow did you arrive at the money or 82,000 being due Osborn ? 
A. T suppose we arrived at it in the settlement. 
(1). What was on hand that you divided—cash or stock ? 
A. ‘There was no stock ; no cash, 
12) Q. Then, what was being divided; just a due bill for his 
interest in the business; what became of the money invested 
and the stock ” 
~~ A. The stock was sold; we don’t keep stock on hand, you know. 
(. Then this due bill was given.to him for a mere nominal in- 
terest in the business and a settlement of his one-half interest ? 
A. That bill, | suppose, was given to show what amount was due 
to him in the business at the settlement; that would be the object 
of it, | suppose. 
é (). Where did you get this money that you invested during the 
first months of the business there ? 
A. I didn’t borrow it and I didn’t steal it. 
Q). Did you have any property in Virginia—real estate ? 
‘A. Yes, sir. 
Q. Did vou dispose of that property to get it’ 


— ee ve we 


0) CYRUS OSBORN Vs. JOHN UH. GHEEN, 


A. Yes, sir. 
(). flow much property did you have there 
A. I had property that | sold for S15,000 there. 
(). Where was it situated ? 
A. Below Falls Chureh, Virginia 
(). When did you sell it” 
A. In 1872 
). When (what time)? 
A. The Ist day of May. 
(Q). Of whic did that property consist ? 
A. Of a farm of 117 acres; the stock, farm, iopl/ments, and every- 
thing connected with it: the buildings—— 
Lou) (). ‘To whom did you sell it” 
A. ‘To Dr. Meran (D. D. 
(). lor eash ” 
A. No, sir. 
(). Tlow much eash did you receive’ 
A. About 85.000 or S6.000. 
(). That was in May, was it not” 
A. Yes, sir 
(). And some of that was a part of the investment in the opening 
of this—commencement of this —business ” 
A. Verv likely it was 
() You do not know ” 


4 


‘) 


- 


A. No 
(). You savy you made another investment, Mr. Gheen, of some 


86,000, or about that; did vou state the amount ” 

A. That statement is on that piece of paper there, in building the 
stable 

(). When was that made, sir’ 
A. 18¢5, sir 
Q. When did you put up this building ” 
A. In 1875 
(). What did it cost to erect the building ” 

A. There ts the statement on that paper there. 

() Was it the Ist building erected after Tloward’s stable was 
tuken down ? 

A. Yes, sir; the rear of the Lloward stable. 
(). Was that the building that remained there, sir, that time after 

the fir 
131 A. Yes, sir; one part of the building. The front part was 
built after the rear. 

(). When?” 
A. In 1876. 

(), When was the permit gotten to build this stable there—the 
whole stable ? 

A. There is a permit to build the rear; then another to build the 
frout,and then another to rebuild after the tire. 

(). Leall vour attention to this (submitting a copy of the build- 
ing permit, dated October 4, IST77): the permit calls for a stable es- 
timated at S1o,000” 
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A. Yes, sir; this was for rebuilding after the fire. The fire was 
sept. 24, Sia. 

(). Ilow many fires occurred there” 
A. One. 


(). And that was the permit afterwards ? 
A. Yes, Sir. 

(). kor S15.000 7 

A. Yes, sir. 


(). But it was built for-—— 
A. About 89,000 T think. 
You say, then, that there was a stable built in 1875? 
A. Yes, 
(>. Whi at ot tab le was that? 
The rear of the property. 
(). And after the front was built, when ? 
152 A. IT think in 1876. It was finished in April of the year of 
the tire. We commenced it in the fall and got frozen up, and 

were out-doors that winter. We finished itin April and the fire took 
place in September. This is the permit to rebuild the stable on the 
Ith of October. 

». Did you pay for the building of the back stable’ 

A. Yes, sir. 
». Where did you get that money ? 
A. Well, I couldn't tell vou where IT got it. T don't know where 


om 


ret all thie hokey spend, 
(). Did vou borrow it? 
A. No, sir. 
() As a fact, was not the money paid Upon that stable the money 


, 


received In the business * 
A. Everything that was received there was used up, probably ; 


Ves, Sir. 
Q. It ws as Tec ived in the business? 
A. Tee 
(). Then vou did not advance the money to build the stable, as 


. 
you claim ” 

A. I advanced what was not on hand. 
().. Wasn't there sufficient on hand to build it? 


‘ 


A. | dont oo there Wis ,; the books will show. 
Aupiror: Now, do you claim interest on that Investment of 
So O00” 
A. Yes, SIP. 
133 (). I see the amount of $215 in this statement here: “ Bal- 


ance on hand, 8213." + Will vou please explain the charging 

of that $213 to Mr. Osborn? For what was the not given ? 

A. Well, now, I cannot tell you what that is. I don’t know that 
l ean explain this at all. 

(2. Weil, do you not know for what the note was given? 

A. No; I don't remember anything about it. 

Q). Did you not state to Mr. Osborn that it was your personal 
affair (that note) and not a matter in which your property was_in- 
terested ? 
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A. I think not, sir; it would not have any connection with thus 
if that was the case. I don’t know why a personal affair should be 
brought inthis. | don’t know that I remember anything about this; 
it certainly could not have been a personal affair of mine or it weuld 
not have been mixed in this. 

(). Well, at the time of the settlement, did you not say to Mr. 
Seth Osborn, with regard to the $2,500 note there, that you had a 
set-off for that that vou proposed to pay ” 

A. No, sir. 

(Q. When ! asked you, concerning also the due bill, vou told me 
you had a set-off. Did you refer to a due bill or receipt? 

A. This is what I referred to as a due bill (ex. No. 20). 

(). And it was the doctor’s account, as you told me, was an offset 

to that? 
1S A. Yes, sir. 
(). Which doetor? 

A. Three different doctors. 


By Mr. WorTHINGTON : 


(). Now, Mr. Gheen, vot were requested to produce your vouch- 
ers for the building of that stable (back stable). Hlave you those ” 

A. IT haven't got any of the vouchers except one, which Is a ear- 

penter’s bill; but Lean get them, if it is necessary, for the principal 
partofit. LTsuppose Lean get those from Willet & Libbey very easily. 
We have examined and looked those things all over, and Mr. Os- 
born and myself destroyed them two or three years ago. | haven't 
yt the voucher, but I have a memorandum. 
(). Isn't it the bill itself instead of the memorandum * 
A. Yes, sir, the other bills had been all looked over and de- 
stroved ; but we made out a bill, not itemized exactly, but made it 
out lumber so much and bricks so much. 

(). Inthe form that it was pul in the final settlement ? 

A. Yes, sir. The bricks were bought from West & Drew, the lum- 
ber from Willet & Libbey, the iron from Schneider, the hardware 
from May, and IT think [can get — copy of all of these bills: I 

am satisfied [T ean, and will do it if it Is hecessary, The 
1385 amount is in these items there. 
—. I find here in this paper the earpenter’s bill with some 
eredits right there ? 


(ry 
> 
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Witness produces piper dated September 19, 1Se5. 

A. Ilere is an order from Pumphrey to me to pay him the bal- 
ance due, and here is the receipt for the™ balance due. 

(2. Who was Pumphrey ? 

A. Pumphrey was the carpenter; he wasthe builder who did the 
carpenter work. 

(J. Ilave you produced the $2,500 note that you paid? 

A. Yes, sir. 


Witness produced note dated November 1, 1872, purporting to be 
signed John H. Gheen and Cyrus Osborn, for 82,500, payable one 


eed 
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sar after date to the order of John C. Howard, which is offered in 


os Ra e by his counsel, filed, and marked “ G. & QO. nm 2 


This is the note that you have already certified you paid ? 
A. Yes, sir. 
Q. Was it paid at maturity ” 
A. No, sir. 
Q. I find endorsed upon it “ By cash, April 20, 1864, $700." Did 
you pay that? 
136 A. Yes, sir. 
(). On account of interest ” 
A. Yes, sir. 
(). When did you pay the whole amount”? 
A. On the 4th of June, 1874; there was $700 paid in April and 
the balance the 4th of June. 


(). And you paid the rest, principal and interest ? 

A. Yes, sir. 

(). Mr. Gheen, did you keep a bank account in 1872-3? 
A. Yes, sir; I think so. 


A. I think the German-American, one; I think I kept a bank 
account with Ruff’s Savings Bank. 

(). If vou received the $2,500.00 in cash from Mr. Osborn in July 
of 1872, would it appear in the course of business.again in that bank 
to your credit ? 

A. Yes, sir; that was the bank. 

(). Ilave you your bank books and checks of that period ? 

fie oo S] ‘ 

(). No ada no bank books” 

A. I think not; I may have. 

Q. In 1872 vou had an account with what bank ? 

A. With Johnny Ruff. 

Q). Did you keep any other bank account during the time that 
you were In partnership with Mr. Osborn ; was there any firm ac- 
count kept? 

A. No, sil 

(). You kept the money and deposited it to your own ace- 

count ? 
137 A. Yes, sir. Iam not sure whether the bank account was 
at Ruff’s in the name of Gheen & Osborn. 


(). If it was, did you keep any individual account? 
\. No, sir. 

(). Where did you keep your own money ” 

\. There. 


Q). Well, vou speak of having received about 85,000 on account of 
this Virginia farm in May, 1872. 
A. I did not receive it all in May. I got possession of the prop- 
erty in May. 
Q. When did you get the money ” 
I got a thousand cash and I got three thousand another time 
and put it in. 


JOHN H. GHEEN, 
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Mr. Hay: 


(). When did you get the $5,000? 

A. Some time during that vear, 1872; no, [ got a thousand in 
1872—"5, a thousand in—I don’t remember. 

(J. Did you get it in the same year”? 

A. Yes, sir. 

(). When did you get the rest? 

A. IT don’t know. I think I got 85,000 in November, 1872. 

(Q. When did you receive the balance of the $5,000 In cash ? 

A. Some time in 1575. 

(). When did you receive the other $10,000, if at all ? 

A. I never received it yet. [I sold the property and bought it 
back. 


138 By Mr. WortTHINGTON : 


(). You sold the property on a mortgage ? 

A. Yes, sir. 

(). Mr. Gheen, do you mean to say that you had no means except 
the money that you got from the sale of the farm ? 

A. O, no; I don’t mean to say that you had no means except the 
money that you got from the sale of the farm’? A. O, no, I don’t 
mean to say that; I haven't been without money since I was 15 
vears old, and I worked for every dollar [ got. 

Q. Can you say positively whether or not any part of this sum of 
$2,500, which this due bill represents (ex. 20), went into the busi- 
ness ; Was spent in the business of the firm ? 

. No, sir. 

(J. Are you positive of that ” 

A. Yes, sir. 

Q. What makes you so posit.ve about that ? 

A. Well, what makes me so positive about it I know that it never 
did. 

(). Now, you have spoken about aconversation that you had with 
Seth Osborn with reference to due bill, and that you had a set-off 
against it, and that Mr. Hay, at the time of this conversation, spoke 

to you; was the paper produced and shown to you? 


139 A. No, sir. 
(). Was the amount mentioned ? 
\ No, Sir. 


(). What was said? 

A. Mr. Osborn claimed to havea due bill against me and I didn’t 
aeny it, but claimed to have an offset against it; now here is the due 
billand there is the receipt (indicating). 

Q. Did vou mention what your offset was? 

A. I don’t know that I did. 

Q. The amount was not mentioned in the conversation at all ? 

A. No, sir. 

Q. And is it possible that they may have been referring to one 
paper and you to another ? 

A. Possibly. 


C 
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Q. Was there anything in the conversation which would have 
identified the paper at all ? 
A. Nothing at all. 


By Mr. Hay: 


q. Referring to the due bill, Mr. Gheen, you mention that you 
gave that to him asa settlement; what did you retain for yourself? 
A. I suppose money, if there was any money there. 
Q). Did you not have an equal amount of something, even if it 
was a due bill, from those proceeds; wasn't there something ? 
140 A. Mr. Osborn and I were in the stock business — before 
the stock business; when we sold a lot of stock it retailed out 
to the butchers. When the stuck was seld the thing was summed 
up, and if there was anything due to him, if he didn’t get the money 
he got the due bill. 
(). Well, if you did not pay him, I suppose he kept the due bills? 
A. I suppose so. 


By Mr. WORTHINGTON : 


(). Do you mean that that has not been paid ? 

A. No; I don’t mean anything of the kind. I think he has 3 or 
4 similar bills to that. Osborn could never keep anything. He 
never kept any books, and he always wanted something of that kind 
to show how the thing stood. When you settle with him he couldn't 
produce the bill. 

. you settled — him he never produced the due bills? 

A. Certainly ; yes, sir. 


By Mr. Hay: 


Q. Can you give the dates ? 
A. No, sir. 


Adjourned to Thursday, 1] o'clock. 
14] Thurspay, April 2d, 1885. 


Hearing pursuant to adjournment. 

Present: Counsel on either side. 

Mr. Devereux recalled. 

sy Mr. Hay: 

(). There was an item of $215.00 made in this statement that 1 
asked Mr. Gheen to explain the last time. Hecould not understand 
it himself or give any satisfactory explanation. Can you explain it? 

A. There was a note given to Mr. Osborn by Mr. Gheen for SOV, 
on the back of which were two credits. The note drew 3 per cent. 
interest. At the time of making this settlement the difference be- 
tween the face of the note, accrued interest, and the credits was 
$215.00. 

() Do you know anything more about it than that? 

A. That is all. 

9—S0) 
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(). Do you Know for what purpose the note was made ” 
A No, sur 
(9 Pe you know whether ito was a ‘ao rsonal or partnership debt ? 


\ | thank 


() Po you know” 


7 
A. Yes: it was a Gheen & Osborn note —— 
() You know that, do vou” 
A. Yes, sir 
(). Do vou know whether any of the books—vou have made 
M42 oa thorough examination—whether there are in the books any 


amounts oraccounts that pertain to thie building of the stable 
at all” 

\. L_ dont think there are cATiA relating to thr bnilding of the 
stable or rebuilding in the books: [think those were kept in a sep- 
arate book 
() lave Vou Soot: those hooks 
\. TL have not for four vears 
() (re those books her 
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A. No, sir: he did not in my presence. 
(). He meant that he had an offset to this $2,500 ? 
A. No, sir; to the due bill. 
~ Well, the due bill is for $2,500. You did not see the due bill ? 
. I never have seen it. 
—_ 7 Do you know when the stable was built? 
A. Not to my knowledge. 
7 Have you seen those books that refer to it? 
I have not seen the books for 4 years except to see them here. 
rei about the rebuilding of the stable. 
144 Mr. GHEEN recalled: 
By Mr. WorTHINGTON : 

(). At the last examination it was stated that you would examine 
to see Whether vou kept a bank account, and when, in July of 1872. 
Have vou- made an examination; and, if so, what is the result of 
such examination ” 

A. I did not have anv bank account at that time. 

' (). Where were you living then ” 

A. At Falls Church, Virginia. 

(). When did you begin keeping a bank account after that ? 
A. In Septem ber, 1872. 

(). Have vou the bank book here” 

A. Yes, sir. 

(). Let us see it, please. 


4 


Witness produces a bank book in the name of Gheen and Osborn 
with the Washington City Savings Bank, the first entry in which 
is a deposit of September 6, 1872, ¢ — y, 8629.67. 

This book is offered in evidence ; vy Mr. (;heen’s counsel for the 
purpose of showing when he began theo! a bank account, marked 
Exhibit “ G. & O. No. 25." 

Q. Did you keep vour account in the German-American National 


Bank in the name of Gheen & Osborn ? 
A. Gheen alone. 
145 SeTH Osporn sworn, and examined by Mr. Hay: 


). State your name, sir 
A. Seth Osborn. 
’ (). Where do you live”? 
\. Falls Chureh, Virginia. 
). What relations shipare | vou to Cyrus Osborn, the complainant ° ? 
A. Lam his brother. 
? Do vou know Mr. Gheen ? 
\. Ido. 
’. How long have you known him ? 
A. I couldn’t swear positively ; about ten years or more. 
). When did you first know him ” 
\. When he came to reside at Falls Church. 


—. In what business was he engaged ” 
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A. Farming. 

Q. Was he in business with your brother ? 

A. Not at that time. | 

(). When did he go into business with your brother; do you re- 
member ? 

A. I don’t know that they had any business together until they 
bought that property for the stable. 

(). Did you have any occassion at any time to assist them, finan- 
cially or otherwise ” 

A. Loceasionally accommodated my brother when be was unable 
to get money. 

(). Do you remember when they started in business ? 
146 A. ‘They were dealing in stock, more or less. 

(). Do you know whether or not Mr. Gheen disposed of his 
farm prior to engaging in the business or not? 

A. I think he sold his property before he commenced the stable. 

Q. Can vou specifically state any particular financial assistance 
vou rendered to Mr. Gheen and Mr. Osborn (Gdhieen & Osborn) in 
their business relations ? 

A. Well, I have to sav in regard to that that my brother oceasion- 
ally borrowed a Government bond that [had for the purpose of get- 
ting money to use in their business. 1 suppose Mr. Gheen had a 
full interest in the business with my brother, although I loaned 
the bonds to my brother. 

Q). How often did you do such a thing as this? 

A. ‘Two or three times. 


Mr. Worthington objects to this testimony. Objection sustained. 


Q. Mr. Osborn, do vou know when the tirst stable was built there ; 
have you any memorandum which would lead vou to tix the date 
as to the ume” 

A. TL could not tix the time positively, 

Q. Did vou iend Mr. Gheen and Mr. Osborn any money at that 
time to assist in the building of the stable ” 

A. Nothing that Lam aware of. 


L47 Mr. Worthington renews nis objection. [lis testimony is 
not ta rebuttal. Objection sustained, 


Q. Now, Mr. Seth Osborn, vou ean state, if vou know anything 
concerning the settlement between Mr. Gheen and your brother, 
whether or not anything was said to vou by Mr. Gheen concerning 
a due bill at the time of the settlement or at any time that vou re- 
member. ; 

A. There was at the time that Mr. Deverux speaks of, it- being 
spoken of at the stable, and again when they were settling at the 
office where Deverux was emploved at that time. 

(). You can tell wuVv dacs that refer to that directly that occurred. 

A. Well, T told Mr. Gheen that [had these; my brother had given 
them vo me as a sort of security that he had delivered them pre- 
viously. Ile said that “TIT have an offset: and said, * 1 will settle 
with you.” When they were settling nothing was said until we got 
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through with the other matter. Ile then wished to know where 
they were and I said they were in my possession. 

(). What do vou mean by saving “they?” What was said on 

that occasion by Mr. Gheen, the exact language, please ? 
14s A. Thad two bills in my hands, one due bill and the other a 
receipt acknowledging so much due my brother. IT had had 
them for some time, and Mr. Gheen wanted to know where they 
were and I told him that thev were in my possession, and he = re- 
quested me to give them to my brother, that he would settle them 
soon, but that he had some offset to make. 

(). Did vou say you held those notes in your hand while this con- 
versation Was going on? 

A. Yes, sir, 

(). Now, will vou look at these two pieces of paper and see if 
those are the papers that vou held in your hands (submitting Ex- 
hibits Nos. 20 and 21) during this conversation with Mr. Gheen. 

A. [should think they were the same, with the exeeption that 
there has been some addition to the note Upon the back of it (re- 
ferring to the words “G. & O. No. 21"), the same amount, and ap- 
pear to be the same. 

(). Mr. Seth Osborn, did you, at any time, as has been stated, hold 
a SHO0.00 note from Mr. Gheen or of Gheen & Osborn ” 

A. From Gheen & Osborn, ves 

(). The amount was what? 

A. 8900.00. 

(). Was there at any time any conversation, between vourself and 
Mr. Gheen in reference to this note ? 

14%) A. Not until I received the thousand dollars pars ment Upoh 
it,and he stated then that when he paid me the balance dueon it 

the interest was then due(or the interest would be due); that when- 

ever he paid that the stable would be his; that my brother had 

nothing to do with that stable when he patd the balance of the 

S000 and the interest that was then due. 

(). Was the note then paid to you ? 

A. Tle paid the $1,000 at that time and the balance after we 
got through settling the other accounts that I had with them. | 
had three notes that [| had b-ought to Mr. Ruff and held against 
them ,and when I settled them up with them—these —the notes; after 
we got through Mr. Gheen came in and wanted to know where the 
other note was, and IT said, “In my pocket,” and he said, “ 1 would 
like to have that brought in,toe.” TL said to him, “ You say that my 
brother has nothing to do with them?” “ Well,” he said “ that 
makes no difference ; we want to settle that up, and there are $215.00 
still due me on that note.” 

(). Which Mr. Gheen claims to be a personal account or a firm 
account? 

A. He said my brother here had nothing to do with it; that that 
matter was entirely his, and the horses, | think he said, were en- 
tirely his, and my brother had nothing to do with it and he had 
not been charged with it. 
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150 (). That is au you know Mr. Osborn said coneerning the 
settlement between these two gentlemen ? 


A. Yes, sir. 
Cross-examination by Mr. WorTHINGTON : 


). You have already said that this 8215 was a note of the firm? 
A. It was signed “ Gheen & Osborn.” 

(). This conversation about the due bills occurred at the time of 
the settlement, did it not—about that time or a short time previous” 

A. It was a short time previous. 

(). Did yon have any couversation with Mr. Gheen about it after 
that at any time? 

A. No, sir 

(). That was about three vears ago” 
A. That was the tinal, as I supposed 
(). About three years ago, Wasnt if : 
A. | don’t remember the dates positively now 
(). Why was nothing done about it from that time down to the 
present r 

A. tasked Mr. Gheen ifit hadn't been settled, and he said it hadn't 
been; I felta little anxious to have it settled; [was expecting a little 
money to come from it. 

Q. What do you mean by “it?” 
lol A. Mv brother was owing me something, and [ expected to 
get my pay when it was settled 

Q. Do Lunderstand that these two papers that vou have just iden- 
titied as the ones vou had in vour hands at that time be longed to 
him ? 

Ris No, Sir, he eave them to meas a sort of collateral s{ curity 
for it 

(). You had held them as security’ 
A. No, sir 
IIas the debt been settled that your brother owes vou ” 


) 
A 
A. No, sir: still ood 


+) 


(). Ile still owes you 

A. Yes, sir. 

() But you do not claim any interest on these securities ” 

A. No.s 

(). You gave him back those for nothing: without anv money ? 
| 


had full confidence in my brother; | thought I would be 


—_— 


\. 
all right without having them 
Q. Can vou tellus anv time when vou saw Mr. Gheen about it 
after this time of the settlemen 
A. | could not tell vou, sir, T have seen Mr. Gheen every six 
months from that time to this, ] believe, each vear, and it was some 
of those times; T couldn't tell when; T presume Mr. Gheen ean 
probably remember it as well | 
lave you spoken to him several times about it” 
A. Only once, [think; that is the only time I have asked 
12 olhimit he had made any settlement, 
(). At this time that you spoke to him about this what 
did you say 
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A. I don't reeolleet, sir,what I did say. I don’t know that I made 
auv reply to it; it wasn’tof any use that [ knewof. [mean any 
repuy to What he said about some other time. 

(). You did not doubt that Mr. Gheen was acting In good faith * 

A. No: not at all; but I understood that if the matter was be- 
tween Mr. Gheen and my brother it was none of my business. 

(). Can vou recollect what Mr. Gheen said ? 

A. Nothing more, | think, than it hadn't been settled. 

(). What was referred to as “it?” 

A. Those two bills that [ had in my possession. Mr. Gheen re- 
quested me to give them to my brother. 

(). Did vou have those two papers in your hands at this last con- 


, 


. . 
versation ? 
A. No. sir. 


(). What did you say to indicate what vou were talking about? 
‘. Well, it would be a hard matter to sav what we were talking 
about; | don’t remember the conversation with people; I don’t at- 
tempt to store my mind with what was said. 
los The Auprror: | understood you to say that you did not 
say anything to Mr. Gheen on that occasion, but that he said 
to Vou, It is not settled vel t 
\. | asked him if it was settled; | don’t know — that matter or 
not, but LT supposed it was 
(). Give us the words, as near you can 
A. L asked him if those due bills had been settied; that was what 
| understood until afterwards. 


by Mr. Wor PILING. TON 


(). Can vou say that you said anything more than to ask him if 
that matter was settled vet? 
A. That is all, | presume. | wished to know if the matter was 
settled. 
(). Now, the day that vou had the talk in front of the stable, are 
you sure vou had those papers in your hands then ? 
A. | had, sir. 
(). Did vou show them to Mr. Gheen ” 
A. IT don’t think I did, sir. | showed him other papers | had, but 
dont think I showed those. 
(). Well, vou were at Mr. Hannan’s store, | believe, at the time 
this settlement was completed, where Devereux is a clerk” 
\ Yes, sir, : 
(). Why were vou there, Mr. Osborn; what was vour object ? 
bo \ My olyect was, sir, | bought S7.5900.00 worth of their 
notes, and | came to settle them tp) | thought lL had good 
reason to be there, as they had been pronounced false; that they 
were not worth as much is a prece of brown peipel 
(. Well, they were recognized as true, then? 
\ Yes, sir. 
). I did not mean to ask thatin an impertinent way, but Lunder- 
siood you were there and | wanted to know whether the matter of 
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between Mr. Gheen and your brother 


a ) 
the terms of this settlement bx 


were submitted to vou 
’ } } ) i. > . ] 4 
| | had nothing to do with 


| 
. , * \ »> 'F . oy 
id OL sFO OVOT Line mL LET, Sil 


} 
; 
| had mv owh tatter to setlic 


’ } P 
Redirect 
(). Between vou and Mr. Gheen was everything else settled but 


Those TWO DITWCeS OF PRO! 
; ‘ 
\ Ves. su 
. s 1 » : . .»* » ss > + » +% ») j , . 
\) LD hiose iwo Were Lhe Onive he | ner UhSellied matters between 
Vou 
1. AS fa We Were « 1 OV Wer 
>» 4 
Dv Mir Worrrin N 
(> Was Mir. Devereux present the time of this conversation mn 
Travnyt oy Like Silli ‘ 
\ Yes. sit 
Loo Q. Did vou show these papers to Devereux 
. . 
’ 4 ) . } ; . } 
\ | dontthink I did. s lal nomber of ever show 


Vir. Cy res Osporn reealled 


L}\ Mir. Thay 


Q. 1] show the witness Exhibits Nos.o.@) 7, S,and {Mr Osborn, 
there are tive checks, dated NMiareh 3. ISTO. Marelh rl. INTO. and 
November Lb iS70O: November 27, ISTO: November 20, ISTO. AMIr 
(sheen subtuits those as cheeks which were mac to vour order upon 
these dates that LT have mentioned. Will vou please state if vou 


have any recollection whatever now of having received any money 
upon these cheeks and at the time and for what purpose if was used, 
if so recely d 

A. Well, b don’t know no more about them than vou do 

A. Are these vour signatures to each of these cheeks (showing 
Witness the signatures on each) 

A. Well, they look like mine; T never signed any such papers, | 
dont think. : 

(). Dont you recollect ot having recelved that money Upon those 
checks” 

A. No, sir; I do not 

Q). Can't you rembember—reeall to mind—in 1876 any particular 
expenditures made by vou for the firm in the business for yourself 

personally or tor anybody connected with the establishment ? 
Low A. No, sir. 
(). llow do you account tor those cheeks? 

A. Well, [ cannot tell you. 

—. Was there any investment, special investment, made during 
thriat Vveur, especially r 

A. I don’t recolleet any such thing. I had money, | think, suffi- 
cient for what | wanted without ealling on him | 


if 
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Q. Did vou make any personal investment during that vear”? 

\ No, sir 

Q. Did you make any loans from any one whom you did not re 
ceive reeerpts trom 2 

\. No. sir: Edon't think T did: dont recollect anything about it 

Q. Did vou never receive the money that is purported to have 
been pet fi i) hose che Ks’ 

\. Novsir, AL T needed a little money at one ime 
When was that” 
When mv brother got the monev from Mr. Gheen, 8900.00, he 
only had $500.00 of his own money, and T told bim that 1 
make him up S000, so T went up to the German-American 
Rank and got the $400.00 

(). Do vou Know when that Was 


\ No | dion t 


lov Q. That would bave no connection with these cheeks, 
would a 

A. NO, ait 

(). So vou Know nothing about these cheeks” 

\. Noo sir: tT know nothing in t world, TF was surprised when 
| noah of thre 

W. Was nothing ever said bofore about these cheeks to vou? 

A. NO, Ba 

() Atanvy time sinee [S.6 

A. Ney sir: not tomy recollection, LT didn’t think ef such a thing 

Q). Are vou in the habit of lending monev, Mr. Osborn 

\. No, sn | 

(). There has been some testimony to the effect that vou are very 


Kind in that wav-lending money to dierent parties; what is the 
argest amount vou ever loaned to anvbods 
A. O, well, itis too hard to tell: T never lend money 
(). Was ita frequent occurrence 
A. No, sir, it Was not 
Q. What was the greatest amount ever loaned to anybody; do you 
remember” 
A. No, | don't, as T never had a great deal of money. | had 
enough to do what little business | was doing and that was all 
\) And Vou hever heard of these checks ” 
A. No, sir: [never heard of them 
Los (). So vou never heard of them atall, vou say? 
A. Not at all until lately; that is the first. T was as much 
surprised as if Thad lost a thousand dollars 
(). Did vou and Mr. Gheen ever have any conversation upon the 
subject of this due bill (referring to Ex, 20)” 
A. No; LT never heard anything about that at all until Mr. Dev- 
ereux mentioned it. 


By Mr. Wortiine tox 
Q). Do L understand that you pronounce vour signatures on these 
checks forge ries ” 
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\. No, sir: T don't say anything about it beeause |—it it looks 
hike my writing, but T couldn't swear to it or swear that anvbod) 
else Wrote 1 

Q. You simply remember nothing about it and the si 


.- 2 
OOAS LIAC VOUPS 
\ star VF i) *~e} | syivday ft rete. ‘if , 
Vice . . CUE LES ( Coun f Write iis Wel as thal 


a +) " . » 
, , Ss Bur . oe . ‘%% =" 
() Will vou tell me which one that is, Mr. Osborn, please 


‘ : . . . 
. »?y . e »sF ] et , . ] . > . 
wit Withess POLTUS OUL COOCA LOIRAL TIS DOT ¢ bdorse ' 
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7? } , ’ 
() Well, this IS HOLL CNcUoOPrss lat i 
— , , ’ ? 
; ' . > " ; ‘ | 
i.>.? \ Well tits | ah PM { i \ 1) t.)] ‘ iO AR | would The 
H ] , ‘> 
Latii Liat a iit 
The witness attention is again called to the signatures on thr 
; } ) 
| " » . o) " . . " + *% 
checks, and is asked tf thev ar bis venue signatures [ thev look 
ike his signature 
| }} 1, , ’ > } } ] ] , ] } } = } ? | , ’ 
\ rea \ ia i ‘ ' \ + ’ rth A sit 4 ‘ ~ Lit 1} thal th} il ri or ae 
istied! 
P ,»% +o . _ ] } : | | ‘ ~}e? ; +) + 
\) You said vou signed this bill (lex. 22) as to the S2o.00 when 


‘ 
that was paid. That is vour signature, isn't it; have vou vour doubts 
about that too” 
\. TE dont reeollect of ever signing that paper before —_— 
(). Well, that is one of the notes that were given for the land, vou 
know 


7 . 1} * , . . 1 e* } . 
A. I don’t reeollect of ever seeing that paper before 
: , 
i) \\ ly if dl . \ rt} thins a hyearet \ y)})° wer? Soneusa $1 oo, +. t | t “Y >. 
“< « ‘ it 2" if ; ~N cit ‘ til OP TUl ait | 1 st ‘ hil os OS 
Ultie 
\ | ] } ’ 1.9 , . ’ , - , . ‘ , +) , 
{ ira .t i ‘ Li ‘ = \\ i ’ i aeeiah’ i LList Led PUP 
a> 2 ‘ } } . 
(iA threat | ( roimbaied 
’ ) , >») . , ] } , > » ] 
\) Chis Ss MD rrcrte lx nen Vou Ver Hanae ANV Papel nt 
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- = 
() Not eve to sigh vour name to if 
\ No sil ' 
’ > 
) \ »_.] ! " " . " " . . 
. : " . .% ’ 7 . " 
i lt ( “UOT, i Wisti \ ma Wi iad DCM AR Chl it = PRIM t i= ; 
. ° : 
Lent} the answer With vour Ol ni this cas to Mr Cehbeehn s Cross 
" » 7 , , 
; . . » * +» , _ . . : + »* , ’ 
bill, and it seems to have vour name signed to it twie 
, , _ , , > ; 
wish vou would tell us whether those are vour genuine signatures 
\\ - : . . ew 
, » . . , 7 
Mthess Likes pRaper ANd CNaMTbes EL Chose L\ 
| . . 


A. Well, T Know nothing about that 
Q. You dont ren 
A. No, sir: T don't 
Q. Do vou think that that may be a forgery too! 
A. lL ceuldn’t tell 
W. Do vou think thatis doubttal whether those are vour signa- 
tures | 
A. Well, Leouldn'tsay ; [ don't recollect of putting my name to it. & 
Q. What do vou think of the signatures; do they — like vours’ 
A. Yes, sir; but not exactly like them either 


‘) , ’ ) } >) } —s 
\ L hae re is one there that does not OOK TIKE mine, ane | Hnevel ae 
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It is admitted that the signatures to the answer of Mr. Osborn to 
Mr. Gheen’s cross-bill are his genuine signatures 


16] Mr. Guren recalled, and by Mr. Worruie ron 


(). Mr. Gheen, | tind bere, in the hook marked Exhibit G. on 
pistes “0 to 22. inclusive, what Appears wo be an account of the 
moneys received and expended by vou on account of the business of 
Giheen & Osborn after the Ist of Apri, ISSl. Is that what it is, and 
Is ia true account! 


A Yes. Sil 1t Is 


Adjourns d subpect ter TROTTE 


lon Exuinir GG. & O. No] 
Isao 
Aug 3. To note paid | S1T.O00 00 
det Ss. “ dS int. on same aabeingeee 8 79 
net. ta "4 , . ' ' , ao 
“0. “ cash to pay fryght OO OO 
Isa : 
lune US tryolht 1a OO 
Dr. Behrend ewidhe Gente — yO) On 
Keb b- | | sent to Lanvill . a 14? SO 
Mar. 28 for clothes ) 45 00 
}» ~] SS Osbern, drive 3 i soo 
hun | in band ; 4S 00 
— - = pal on sheep a yO 00 
July 18. | pasture on oO Oo 
ie | on hand oP site 205 00 
25 , : : ‘niet teen So OO 
Nov. 10 to pay trght . 1 OO 
" in hand by collection indaiaiiailiniaiieiind S51 12 
ISTO 
Jay — J. Rodgers oe Ho On 
Feb _ o book . ; : | ho oOo 
1s) = a ‘ Tt) oh) 
ay " ‘ o yy OMe 
lune 1% °* J. Rodgers Ue ee ee S50 00 
lniv VO seed shirts | "l OO 
oa pasture on sheep pete sO 00 
—_— 2. 6 Um ” sheep ‘ oie Soo 00 
: 2 pr pants, & making cout eee 7 
Aug. IS. Tocasho gal. whiskey & keg-...-. 2 ow 
Lt Sep 1] * eash on band ee ene en ae Lis Oo 
IS yt 
July 1S. To eash pay fright on stock sities a ili eaails 40 00 
Is7s 


¥/ sé é4 ‘ sé a4 R > 
Nav ; : : eM OM) 


Kel . 5. 


Ap. A 


Mich 
June 


o OU. 
July 8. 
° 10. 
Aug. 
1881. 
Jan. | 


164 
18S]. 


April Ist. 


‘To 


6 


DY eash due } Osborn nitions eins Cine tase ntti eee ee Wi 
lrotits 


eash 
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, 3 doz. shirts. —-. sists eli ca a aaa 


pay i is 


Annies shoes... laa ich ial a 
wi bottle medicine __..-.- 


ee 


SETI sctincn nina awied an 3 00 
+. se : i (it) 


a -—— ee — = 


nole. J. A. © Me apn 4 pe Ee 4S O00 


ft. to Highland  ._-- - eenntaan 
Cast: Cape GO. Bidsismacitakswiens 5 


Auerback, pass book ~~ ss ins di nid ahs. dan ania 
Weeney ‘CUO .noxsundnanewses . 10) 


for clothes. -- 7 Pa ENON pores me a 7 OO 
colleeted ree i a me 3 ot 
rey weet... .c.acsnecuenenis 5 OO 
” i pea Sees » OO 
6 SO CY ace cme: cae ue jo OO 


~L.  e e 


Slatement. 


BY PROTEUS... cin nan se cusses teenie ee ae 
‘To tront stabie—- se ach a asd 
* back he enc ben nen EH H.6006 1S 
a 13.464 04 
Protit ie MeNs e LN NM 
by Insurance a a OTS SS) 
TO PO wiinivccn one 9,126 of 
RAN SEAN RO REED ie NNO CS HIER 5 v2 BZ 


Total protit sapacdalalediipebacalda daca 


(iM) 


19 


co eae gah ee ees See -ae 2@ece 2ece oaeecee : ‘ 


10,389 49 
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To } note pad OP J. Et. GO. .nceccan Ee 
ag coon ©. teen... ss 
a aa alee ——— lll 


7.109 44 


Bal. due C. Osborn ..2--- SER Me EI 3,278 05 


To this add } real estate and other property after deducting debts. 


kM. DEVERAEUX. 


lt Cyrus Osborn : 


S75. 


Aug. 16. By cash paid, 21 horses, bal. in fu............ $505 00 
A — = ae See M. Sins wccesinnn 120 00 
3 — ™ . ~~ CIRRUS . wcinn nebeeenee aes 100 OO 

— - - 6 * ORO: FROUOe cccteniteiinnen | eee 
% TT ~ "FR BUCK «cntsntiiesusense 20 75 


bricklayer weiss estan 6 ee 30 O00 


$814 70 


NOV. 10. Collected ac. sheep— 
ee eee 


COGTING...<<< ‘timate a 103 50 
i O65 90 
_( espn 60 60 
a nnieaeaeaans GS 75 
GQ? O7 
i asi widen eee 62 50 


| eae pepe ne Se LOT 00 


801 42 851 42 
LSet. 


a ee ee nnn 287 Ov 
a | unr 
a En 7 50 
a sn uihatatinibee ane 242 Sd 

bo 8 ee 60 OO 

é ee nce ee 5 50 
heb, ? Cash pad a jo OO 
. ie ss tie ialliies SL OO 
Se, ee nO ee Re 40 OO 


2,912 52 
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Statement 
Arrint 1, ISS] 
| ait en WN ¢ sborn 


By profits ....., siiucubsipredls a ialigd ccteiaibdiiaiaailaliceiiahe gua at tags , 94417 47 
To front stable... - a ee 
back do >i re wae since dein a (tly TS 

13.464 09 

Profits sila CS AER, LO.OS9 6S 

by CO on as ; ii itaidiaita i la ae QOIS Sh 

To rebuilding a ae Ba: Sores FS 

.. aa a TQ) 9g 

LOUSY? OS 

()*) My 

ce eee ee llaaS 07 

By eash due C. Osborn. ON Bape 8 Stan Bie P00 00 

protits due C. Osborn 5.887 419 

LQSse 40 
To } note paid bv J. EL. G orate" 136. SR 
cash a ‘ ( isborn said " ™ Nt] YM 
Board for do ese e » SSO 00 

———__———$—._;,, Jt 44 

BDalanee due C. Osborn. -- i ae eas dose Od 

To this add } of real estate and other property after deducting 


debts 


167 (GQ. and O. No. 2 
APRIL 1], ISS] 
(. Osborn 


To amount duc as p-r statemont......nccaccnccacsseses Gee 
* 2 stable, less debts, at a valuation of S25.000.00__—- HO On 
To 3 stock—- ar sie RE LEE OTE ML 1 it*? «MH 

SOG incns sic sich dielaiah-i-h a bases niece es ee cea t4 OO) 


S1LAS4 00 


= { bshorn 


To > ee a ee 7 OU) OW) 
interest to date a Cy eRe es cn 3787 00 
Pr a ee ee as 215 00 


L1ov0 00 
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16s (G.and OQ. No. 3.) 


Mir. Osborn on act of sickness 


ISv7 

May —. — tin cup ...--.. pen eosin einige aensiediae auaelel 30 
— ae waren nie seen LZ 
Baudagn & Co. - puri es 2 ow 
TS iene > 00 
8 wseidieaeaias ‘alae 1 ov 
ES GEE o cece neccciens ceueeneues enue 1 ow 
0 nee ceuwcees seuntes ov 
ts CHEE cnceen cocuncnemmeninneeeel 1 OO 
Combs & Bros., wine ocecteiigscnnadiaaiiiadial sala lL So 
a an eeseieie Siesta nine 50 
whiskey, S&S. - ns seyniedeinnianinieaniael L OO 
ae. 0 Oh sacs «neeneeueas see 1 ao 
air cushion —... icieen so sonceiiaiediiads. aeaiaaiie Mesa 5 OO 
July 18. “ Annie, servant ...... niin adie . oo 
Oe WEDGE, ... wadciacecumeine: sees : 14 695 
Dr. Genrend, prof. serv... ...escaas a 
Dr. Thompson, prof. serv vat eeasieasaaiie 200) 0 
Dr. S.S. Bond, prof. serv.. iia iacialaes O62 00 
Soo0 10 

Lag No. 49 Wasninetox, D.C. March 3, 1876 


German-American Savings Bank, Washington, D.C, 
Pav to Cyrus Osborn or order fifty-one ,5°) dollars 
S510 1f4s JOUN TL GUIEEN, 
German-American Savings Bank, Washington, D.C 


Paid April 3. IS76 


No. — Wasnixnetox, D.C... March 11. 1876 


German-American Savings Bank, Washington, D. C. 


—s 


Pay to Cyrus Osborn or order three hundred & twenty-nine ,§3, 


=. 
HOoOuUars 


S390.62 1948 JOHN H. GHEEN. 


iL No. — Wasnineton, D. C.. November 14th. 1876 
German-American Savings Bank, Washington, D. C 


Pay to Cyrus Osborn or order nineteen hundred & twentv-five 
5.8 dollars 


$1 .095 54 IN48S Obvy JOHN H. GHEEN., 
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Wasnixetoxn. D. C.. Norember 27. 


German-Amet ) Saving 
Pav to Cyrus Osbot Orcs one tl sand & « elit dollars 
a Cl cre | he Ot cle - i) k No . 
SONG On) }te4S JOLIN ll GILTEEN 


Wasninetox, D. C., Dee. DOM, 1876. 


Pav to Cvrus Osborn or order three hundred & fortv <8. d 
aiis ; 

SOV AY Sts JOHN If GUEEN 
ié2 ( LO. No. 17 
Bricks o 1483 00 
Ola Poe ome OO SO 
bose 1} «W) 
laut : » SH) 
Lutte fr es 1138 00 
Dress - ") th) 
Cedat : us OO 
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lron work : ’ J on: oe 
lron rae : ma 90 
Llardware : 7) 45 
C ome : ss ss a t).> 
Sand : OS 45 
Haul . Po) 
Bir . SUM sce a "SX SO) 
Plumbing & gass-titting ‘ 350 
Rooting * — owl 
Tin work eae Rae ee IS 
Painting tin work i » eaheane tate alice allie ecm eta. S 
Lloisting machine ate a e ae, Me SL 
Paving & Brien... : nen. “é 

pa 


Paving & Dwver Beet aa eee pepe pee a 


a mie, 
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Painting - 
We UMC WRONIE csimdncie cones 
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Plans & SPCC... ncn cece con nne con cee ccc enecccecceces 70 OQ). 
een cnet ectoeseienienelneiaiisn te alae 2 Sis 
PPE hcnicicie Gecemtinennnncennues cee es 3 Ne 
Oe I cnines eines cnitnntcn ce mein inaiaiaiin nei 4 Sy 
Ra Te ee ne sidnienneimeiite 16 Ss 
Foundation ......- iaiieiamaine 6 simian. sianbll 22 Oe 
RRS Maen ee si ieenciinaiiieiennie ws eset, ay tosses plement alae O Os 
Pe RIG ici ennicimnmines neveuniaiiaiien iid 15 Oy. 
I schsttlinc incessant ashbileliaiina i iniacileiaiaeniei aiaiaetl eee En eR 1 Ui 
pata oe eile ei mae ihe SOS 

6,600 1 
Lid iG. & O. No. 20.) 


Wasntnetor, D.C... March 14, 1873. 
Received of Cyrus Osborn the sum of seven hundred & fiftv-eigh’ 
dollars (8758.00), money invested in the livery business at O27 & G2 
GSt. N. W 
INO. H. GHEEN. 


ity and () No. 1.) 


2° 500 Fanus Cuurcn, Va.-July 19th, 1872 
Due Cyrus Osborn, for value received, the sum of twenty-five 


hundred dollars is. tM) 


JOLIN TL GHEEN, 
(Uy and © No. 22.) 


£2 500 WASHINGTON, November 1st, 1872. 
One vear after date we, jointly and severally, promise to pay John 
C. Howard or order twenty-tive hundred dollars, for value received, 
with Int. at 64% . secured by deed of trust. 
At Howard's stable, G St. 
1-4 Nov., ‘73. 
JOHN H. GHEEN., 
CYRUS OSBORN. 
17d Filed June 11, 1885. R&R. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 
Cyrus OSBORN ) 
t’. -No. S41. Kq. Doe. 23. 
Joun H. Gueen. } 
Joun H. GHEEN 
i". . Cross- Bill. 
Cyrus Ospory. } 
¢ John H. Gheen, the defendant in the original bill and complain- 


int in the cross-bill above entitled, exeept- to the report of the au- 
11—S0w) 


hy CYRUS OSBORN Vs. JOHN H. GHEEN, 
ditor filed in this case on the 12th day of May, 1885, for the follow- 
ing reasons: 

. The auditor erred in this, that he allowed to the said Cyrus 
Osborn interest on the sum of 84,500 from August, 1872, to April, 
18S] amounting to S2.560. whereas he should have wholly dis- 

owe the sum of 84.500 and should not have allowed interest to 
cither party upon sums of money contributed or or advanced to the 


Lot om lanes k on 


/ 


/ partnership. 
| The auditor erred in this, that he allowed to the said Cyrus 
Osborn interest on the sum of $579 from August, 1872, to 1S7/— 
five years—amounting to $115.70, whereas he should have 
\ 176 Wholly disallowed the claim of said Osborn for interest on 
sald sum of S379. 
| The auditor erred in this, that he disallowed the claim of said 
John Hl. Gheen for the sum of 81,925.54 represented by the check 
for thatamount filed with the said auditor’ = sald report and marked 
exhibit *G. and O. No.7.” whereas he should have charged the said 
Osborn with the said sum of 81,925.54 and with interest thereon 

from Novy. l4, IS76, to April, ISSI. 

The auditor erred in this, that he did not charge the said Os- 
born with interest on the amounts represented by the checks filed 
with said report and marked, respect avery : Sane “G. and O. No, 
, wa 3 ana (). No. tg a ty and {). No. iy and “ t. ana (). No. 9,’ 
whereas he should have charged him with Interest on ee respective 
amounts of said checks from the date of each check to April, 1581. 

A. 8. WORTHINGTON, 
Solicitor for Joh i TT. Grheen. 


Tha. Claim or SQiat CRs orto 


177 Filed Mar. 3, 1886. —R. J. Meigs, Clerk. 
In the Supreme Court of the Distriet of Columbia 


(yrtUs OSBORN 
’, . No. SO-41. hq. Doc. —-, 
Joun [IL GHEEN. | 


Joun HL. Gueen 
’ -Cross- Br]. 
CykUs OSBORN, } 


It is admitted by the counsel for John H. Gheen that when this 
case Was before the wuditor it was stated by Mr. Gheen’s counsel, 
when claim was made by Cyrus Osborn’s counsel for the allowance 
to him of interest on one-half of the amount of money advanced by 
him at the inception of the partnership in controversy, that he, 
(theen’s counsel, had no objection thereto provided interest should 
also be allowed to said Gheen upon one-half the amounts contributed 
by him to said firm. 

And it is stated by counsel for said John H. Gheen that it was 
not till the auditor’s report had been tiled that it was known to said 
Gheen's counsel that it was contemplated to cut down the allowance 


i — fs. 
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in favor of said Gheen for interest on one-half the amounts so con- 
tributed by him to said firm by stopping such interest as is 
17S) = down in said report, and counsel for said Osborn admits that 
he has no knowledge that said Gheen or his counsel had any 
such information till said report was filed, and by both parties it is 
agreed that this stipulation shall now be filed and considered at the 
hearing on the exceptions filed to said report with the same effect as 
though what passed before the auditor, as above stated, had been re- 
duced to w riting and filed at the time. 
ALS. WORTHINGTON, 
Nolicitor for John H. Gheen. 
% B. HAY, 


Solicitor tor ('yrus Oshorn. 


La) binal Deeree in ial Term Filed Mar.4, S86. R. J. Me is, 
( a7 rh: 


[In the Supreme Court Mistrict of Columbia, Holding a Spe- 
min aq uity. 


No. SO41. Equity 
Docket 25. ‘ 
ar 
Jo 
ss- Bill. 
('y 
This Cause CUlhe « (’ proceedings, the report of 
the auditor. and the nv filed therewith and the 
eX eptions to satel rey the said John I. (rheen, 
and was argued bv f ctive parties ; and Upon 
consicde ration thre re of areh, ISSh, ordered, ad- 
judged, and decreed th. d third of said exeep- 
tions be, ana this Vv are bie heat the fourth ot said 
exceptions be, and it is her it is further ordered, 
adjudged, and decree 'ue from said Cyrus 
ISO) Osbornetosaid John I f their partnership 
transactions involved i, : oth day of April, 
ISS], was four thousand one hin ‘-two ;°y’5 dollars, 
and that said sum shall be endor: for SLO,Q000 de- 
scribed i the first praver of the er e by the clerk 
of this court as if paid on said Lott SSl, and that 
when said note shall be paid by said e entitled to 
an allowance of interest on said sum f to the date 
of payment. It is further ordered that born shall, 
within thirty days, deliver said note to court for 
the purpose of having such endorsement - k, 
It is further “ordered that the said (yr “ay the 
costs of this suit within thirty days from t, d that 


in defuult thereof execution may issue as at 
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irom this decree the said Cyrus Osborn prays an appeal 

1S] ~—s to: this court in general term, which is allowed, and from so 

much of this decree as overrules the fourth of the exceptions 

filed to said auditor’s report on behalf of said John Hl. Gheen said 

John H. Gheen prays an appeal to this court in general term, which 

is allowed. 

And, by consent of counsel hereto subjoined, it is further ordered 

that the above appeals shall of themselves and without the filing of 
any appeal bond operate as a supersedeas of this decree. 


w. &. OUR. J. 


We consent to the last paragraph of the above deeree in reference 
to a supersedeas. 
A. S. WORTHINGTON, 
Solicitor jor John H. Gheen. 
-_ | 1% # 


Solicitor for Cyrus Osborne. 


182 “DAY, April 26, 1886. 
Proceedings before the he District of Co- 
lumbia, sitting in general t a the fourth Mon- 


day, 26th April, 1SS6. 


Present: Chief Justice Car umes, and Merrick. 


‘, July 14th, 1886 


Session resumed pursu 
Present: Justices Jap 


Cyr 
4] 
Jou 
Joy 
C'ross-Bill,. 
( 
These CaAUSCS ial this term Upon the decree 
of the special te Ss6, and were argued by coun- 
sel for t] ind submitted to the court ‘ and 
1838) upon « It is, this 15th day of July, 1886, 
ordered reed that sald decree be, and it is 
hereby, in all ith costs. 


WM. M. MERRICK, A. J. 
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Appeal to 8S. C. U.S. Allowed by Complainant July 14, 1886. 


[In the Supreme Court of the District of Columbia. In General 
Term. 


Cyrus OsBorRN 
's. - Equity, No. 8941. 
Joun H. Gueen. } 


Joun H. GHEEN ] 
vs. - Cross- Bill. 
Cyrus OSBORN. 


Now comes thesaid Cyrus Osborne, by his solicitor, W. Willoughby, 
and, in open court, prays an appeal to the Supreme Court of the 
United States from the decree made in this court in this cause on 
the 13th day of July, 1886, and said appeal is allowed this 14th day 
of July, 1886. 


WM. M. MERRICK, A. J. 


IS4 App “t Gheen. Allowed on the 14th of 
SS6. 
In the Supre. ‘ict of Columbia. In General 
quity., 
» SUL. 
J 
Sill. 
Uy 
Now comes the said is solicitor, Mr. A. S. 
Worthington, and, In ope: eal to the Supreme 
Court of the United State le in this court in 
this cause on the 15th day « appeal is allowed 


this 14th day ot July, LSSH. 


RRICK, A. J. 


ISS ln the Supreme Court of ‘bia, the 12th 
Day of Oc 


(Cyrus OSBOR) 
is 


Joun H. GHEEN. 


Know all men by these presents tha | ' Robert 
\. Fenwick. are bound unto the abov een In 
the sum of five hundred dollars, to be hn H. 
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Gheen, his executors or administrators; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally, and our and each of our heirs, executors, and administrators, 
firmly by these presents. 
Sealed with our seals and dated this 12th day of October, A.D. 1SS6. 
Whereas the above-named Seth Osborn, as adtinistrator of the 
estate of the said Cyrus Osborn, deceased, hath prosecuted an appeal 
to the Supreme Court of the United States to reverse the decree ren- 
dered in the above suit by the said supreme court of the District of 
Columbia: | 
Now, therefore, the condition of this obligation is that if the above- 
named Seth Osborn, administrator as aforesaid, shali prosecute his 
said appeal to effect and answer all costs if he shall fail to make good 
his plea, then his obligation shall be void; otherwise the 
186 = same shall be and remain in full force and virtue. 
SETHE OSBORN, SEAL. | 
ROBT W. FENWICK. cee, 


Sealed and delivered in presence of— 


Approved this 12th day of © S6. 
D. kK. CARTTER, 
Ch’ Justice 
('le 
xs OFFICE, 
SI '. October 15th, 1886. 

i” 4 J. Meigs, clerk of by certify that the fore- 
going 185 pages of writit irom the originals on file 
and of record in said off se No. S41, Cyrus Osborn 
vs. John Hl. Gheen, ane s taken together constitute 
the entire record ther 

Witness my hand : » rt this loth day of October, 
A. D. 1886. 

[Seal Supreme Cour ambia. J 


J. MEIGS, Cleri. 
P. WILLIAMS, Ass’t Clerk. 


Endorsed on c Jumbia supreme court. No. S00. 
Cyrus Osborn, a d.Gheen. Filed October 16, 1886. 


~~ =" 


rs eet f 


d 
| 
I 
| 


o. Gy. o> 


Supreme Court of the Wnited States, 


OCTOBER TERM, 1889. 


IN TILE 


Supreme Court of the alnited States. 


OCTOBER TERM, 1889. 


CYRUS OSBORN, ApreLLant., 


JOUN If. GHEEN, 


BRlkir OF S. FERGUSON BEACH, OF COUNSEL FOR APPEL- 


This is an appeal from a decree of the supreme court of 
the District of Columbia. 

The suit was one to surcharge and falsify the settlement 
of the accounts of a partnership which had existed between 
the parties. 

On the Ist of August, 1S72, Cvrus Osborn and John H. 
Gheen formed a partnership for carrying on a livery stable 
in tre CIty of Washington, D. C. . They were to contribute 
pually to the eapital stock of the } irtnership and to share 
equally its profits and losses. 

The partnership continued until April 1, ISSl—a_ little 
less than nine years—and was then dissolved by mutual 


consent. 


‘) 


Osborn was a feeble old man (pp. 42-51), with memory 
and mental powers generally (p. 53) weakened, of few and 
plain wants, with no expensive habits, saving (pp. o7- 
almost to vbenuriousness, and unmarried. 

During the last years of the partnership a Serious acel- 
dent (p. 58) befell him, which rendered him (p. 54) “ unable 
to take care of himself—perfectly helpless.” 

Gheen was a young and active man—a man of family— 
had practically the exelusive control and manavement of 
the business, handling all the money, keeping all the ae- 
counts, doing everything. Osborn confided in him = im- 
plicitly, let lim do as he pleased, and asked no questions. 

ln ISS1,as befere mentioned, the partnership was dis- 
solved. This was done on the motion of Gheen. The busi- 


ness, he said (p. 52), “ wasn’t paying two men,” and he pro- 


posed to buy or sell. Osborn was in no condition to buy, 
and therefore agreed to sell. 

One Dever LUA, a brother-in-law of Gaheen, was called in 
by mutual agreement to state the partnership accounts, anid 
he thereupon made a statement, which was taken as the 
basis of a settlement, and made it,as the record abundantly 
shows—notwithstandlifg the very explicit averment of Gheen 
(p. 9) to the contrary—from data furnished exclusively by 
the latter. In this, as in most other matters connected with 
the business, Osborn’s participation, though theoretically 
equal to that of his partner, Was ln fact altogether passive. 

“Mr. Osborn himself,” says Devereux (pp. 51-52), “in my 
opinion, would not know whether the settlement was correct 
or not,” and he adds tiat Seth Osborn, his brother, was called 
in to supervise it. Gheen also says (p. 53) that Seth exam- 


ined the settlement and approved it. The faet, however, as 


+--~ “ 


stated by Seth Osborn himself (pp. 71-72) was, that he had 
nothing in the world to do with the settlement, and was 
present after it had been compl ted to look after a matter of 
his own, and for no other purpose. 

by the settlement thus made, Gheen was to take every- 
thing—assume the indebtedress—and pay Osborn eleven 
thousand four hundred and eighty-four dollars ($11,484). 

This he did, giving for eleven thousand dollars of it his 
bond for that amount, payable in five years, with semi-an- 
nual interest, secured by deed of trust on the stable property, 
627 and 629 G street northwest. 

All this was consummated in the spring of 1881, and the 
arrangement remained unquestioned until March, 1884. 

Osborn then instituted the present suit, theobject of which, 
as before stated, was to correct alleged errors in the settle- 
ment to his prejudice, amounting to some ten thousand dol- 
lars (S10,000). 

Bv way of defense, Gheen demurred to the bill; he filed, 
also, fl cross-bill, in which he admitted that there were errors 
in the settlement, but averred that the errors were to his. 
Gheen’s, prejudice and not to the prejudice of Osborn. 

The outcome of the pleadings was an order by consent for 
the settlement of the partnership accounts di novo. 

There Upon the parties came before the auditor with their 
testimony, and he made up a report, reforming in several 
particulars the settlement as made bv Devereaux, but reach- 
ing substantially the same results. 

This report was the subject of exceptions On) both s:des, 
and the ultimate result was a decree that Osborn, instead of 


being entitled to his ten thousand dollars over and above 


the Devereaux settlement, had been atlowed by that settle 
ment more than five thousand dollars too much. 
Ile was therefore required by the decree to eredit the 
1} 


eleven-thousand-dollar bond given him by Gheen with this 


excess and from this decree he has appealed. 


if the Court can look into the evidence in the case it will 
find that this result Wiis reached in face of the facts— 
first, that Osborn furnished the entire eapital stoek, $10,000 
(nine thousand seven hundred and fifty-eight dollars, in ex- 
act fivures), on which the business of the partnership Was 
conducted, Gheen himself contributing absolutely nothing. 
second, that Osborn withdrew from the business, on private 
account, during its continuance, less than three thousand 
dollars (S2.SGOL.56, 1). D3). and, third, that the clear profits of 
the partnership were upwards (p. 52) of twenty-four thou- 
sand dollars (824,000). 

Thus from s partnership which yielded twenty-four thou- 
sand dollars of profits, made on a eapital furnished exclu- 
sively by Osborn, he was retired at the end of nine years 
with considerably less than he had originally put in—a re- 
sult hot obtainable by any known legal method from the 


data furnished by the evidence, as given above. 


The partnership was started with an admitted contribu- 
tion by Osborn of nine thousand dollars (89.000) im e@ash. 
Its first transaction was the purchase of the stable property 
on (er street for thie sulin of hihneteen thousand dollars 
(S19 000). Osborn’s contribution was used to thnake the cash 
payment, and for the residue, ten thousand dollars (810,000), 


they gave their four notes of twenty-tive hundred dollars 


($2,500) each, at 1, 2,5, and 4 vears, with interest, secured 
by deed of trust on the property. These notes, with one 
exception, continued on the property until the dissolution 
of the partnership. 

At the beginning they used an old stable building then 
on the lot, and afterward they erected new buildings—first a 
rear and then a front stable—the rear stable some time in 
1875 (p. 47), at a cost of 86,606.17, and the front stable, in 
ISi7, ata cost (1). 75) of SUSOSSI. 

Gheen would have it believed, on statements made by 
him in his examination before the auditor, that he also con- 
tributed at the start $2,000 to stock the stable, but it is plain 
from his OWT) admissions, when cross-examined, that the 
stable was stocked, so far as it was stocked at all, from the 
receipts of the business itself. 

The business consisted mainly.in boarding horses of other 
people, of which they had thirty at the outset (p. 29), and 
feed (p. 15) was the eliuef equipment required. 

In the direct examination of Gheen (p. 28) will be found 
the following on this point of the $2,000 contribution : 

Q: You bought the property (stable property) for 
£19,000? 

A. Yes, sir. 

Q. Hlow much eash did you pay? 

A. 89.000. 

). And who advanced the money ? 
A. Mr. Osborn. 
* x x - e , x a. 

Q). Did you put in any money at the time you started ? 

A. I put in the money to start the stable. I put it all in. 

(). Does your account show that—show What you put in? 

A. No. I haven't any particular account. I know what 
the stable cost. 

Q. Lam speaking of what you put in before you began? 


6 


A. No, sir. I don’t remember. 

(J. Can't you tell us approximately ? 

A. Well, I Suppose I used about 89,000 or S10,000 in the 
stable. 

(). [ mean before you began building the stable ? 

As 4 SUpPpose there was a couple of thousand dollars or 
S? SOO. 

(). Is there any way of ascertaining it more definitely ? 

A. No, sir. 

Q). Did you keep books then ? 

A. Yes. 

Q). Didn’t you enter into it what vou paid ? 

A. No. | just kept a debit and eredit aceount of the 
stable—what has been received and what is paid out. 

(). Ilave vou got that book ” 

A. It is among the books here. 

(). You bought horses and carriages? Does that appear 
in this book ? 

A. Yes; right along—everything—everything that was 
bought for the stable and received from the stable is in this 
book. 

(). Did you take this 89,000 and pay it as a cash install- 
ment on the property ”? 

A. He paid that himself. 

Q. Then, when anything was bought did you pay for it 
vourse|| 

A. Yes, sir. 

(). Did you use the proceeds for that purpose ? 

A. Yes, SIT. 

(). Is there anything to show when there was a purchase 
whether it was your money or the firm's? 

A. Nothing at all to show. 

(). You paid your money for the stock of feed ? 

A. Yes, sir. 

(). You have said that Mr. Osborn put in his money when 
he started ? 

A. Yea, sir. 

(). And your money, in building the stable, was not paid 
In until the next spring ? ; 

A. Yes, sir. [should judge $2,000 would cover it. 

(). And did you put that in about the time you started ? 

ree | 

ee 


Ce. Sis. 


ou had a number of horses there of other people? 


A. Oh yes: about thirty. 

(). You had to lay in a stock of feed ? 

A. Yes, sir. 

(). Altogether you think it would amount to $2,000? 
A. Yes, sir; about $2,500. 


* _ — * * . os 


Q). And you put in $2,500” 
A. I will say $2,000. 


Such is the account given by Gheen under the lead (eare- 
ful lead, it may be said) of his counsel, as to his contribu- 
tion of $2,000 at the start. 

Under his cross-examination as to this matter we find the 


following (p. i) 


(). You mentioned certain sums invested in the business 
by yourself; can you state what sum you really and actu- 
ally did invest in business in starting, in 1872? 

A. Well, 1 believe | said about $2,000, as near as | can get 
at it, in the first place. 

(2. When did you invest that money ? 

A. When the business was started along. 

(). What was that for, sir? 

A. Well, that was for sundry articles connected with the 
stable. I took the stable and started it myself, and some of 
them wasn’t there at all when the stable was started, and 
the next season I built the stable, which cost six or seven 
thousand dollars. 

(). Did you borrow this money that you invested in this 
business ? 

A. No, sir. 

Q. You invested $2,000 at that time ? 

A. Yes, sir; I should think about that. 

(). You cannot state what ” 

A. No, SIV. 


* x a . * * ” 


(). What was done with the money received from the 
business during the first year? 

A. It was kept in the business, I suppose. 

(). Besides the $2,000 that you put in? 


ndebtedness of 
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A. Ifa man vo to a stable to furnish it, Mr. ILay, he ean- 
not run the stable with horses without feed and without 
traps. It would not be much of a livery stable without 
feed. 

(). Wasn't the money that you expended for the feed and 
for the expenses actually the proceeds of the business after 
the first month * | 

A. It might have been, as far as it went; yes, sir. 


* 


’ 


(). Why, if the proceeds were sutlicient to pay all the ex- 
penses of the business, was it necessary for you to lend any 
money at all to the business of your personal account at 
that time? | 

A. Well, I don’t know that | understand you exactly. I 
don't know how you would expect me to go there and start 
it a Without any mone y. 

Then you did, at that tine, invest money in the busi- 
ness ¢ . 

A. | certainly did, Mr. Hay. 

(). Were you not paid back, during the first year, the 
money that vou invested there for the sundry amounts, as 
you say, for feed and for such as that? 

A. It is very likely I would if the business was paying 
itself. 

Q. You were paid back if the business was paying? 
of 
ae ial the business always been a paying one ? 

[ think the books will show it. 


= 
/. 


A. 


‘) 


Such is the testimony of Gheen (and all the testimony) to 
show his pretended contribution of $2,000. 

Bearing further on this question are, first, the fact that in 
the settlement’ made by Devereaux no claim was made by 
Gheen to credit for such a contribution ; and, second, the tes- 
timony of Devereaux himself (p. 56) that no such amount 
appeared on the eash book 

Gheen further claimed that he contributed the money 
(86,606.17) for building the rear stable. 


The following is his testimony-in-chief (p. 24) on this point: 


(. Then, in the spring, you built the stable ? 

A. We took me stable without anything at all. Of 
course, we had to buy the stock, implements, and feed. 

(). What did the stable cost 

A. The property cost S15) O00. 

Q. The stable you put up’? 

A. The stable cost $6,606.18—that is, the rear of the main 
stable. We built the rear end first. 

Q). Did you put in all this $6,606.18 yourself? 

A. Yes, sir. 

Q. And you put in $2,000 7 
A. I will say $2,000. 

a Phat makes $8,615 as against Mr. Osborn’s $9,000 ? 
. Yes, sir. 

o Did he put In that much more than you ? 

A. Well, ves; calling that a payment on the property it 
would be a little more than I put in—that $2,000—I couldn’t 
say positively ; [am not certain: from that lp» to $2 500. 

(). Well, if you eall it $2,000, with what you took to 
build the stable, it would be 88,606. Dip you put IN ANY- 
THING ELSE BESIDES THAT ? 

A. No, SIR. 


r 


On cross-examination lis testimony on this suuject (p. 61) 
is as follows: 

Q. Did you pay for the building of the back stable? 

A. Yes, sir. 


2 
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(). Where did you get the money ? 


). 

A. Well, I cowldn’t tell you where I got it. I don't know 
where | pret all the mone y spend. 

(). Did Vou borrow it ? 

A. No, Sit : 

(). Asa fact, was not the money paid upon that stable the 
money received in the business ? 

A. Everything that was received there was used up, 
prob al ly : Ves 6S. Sit. 

(). It ee 
A. Yes 
() Pan you did not advance the money to build the sta- 


, 


ble, as you claim ‘ 
A. | advanced what was not on hand. 
() Wasn’t there sutlicient on hand to build it? 
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A | don’t think there Wiis: the books will show. 


It will be seen that the auditor himself found (p. 15) that 
Whatever money Mr. Gheen might have advanced for build- 
Ing the stable was reimbursed him out of the proceeds of 
the business 

Qn this it is submitted, that the pretended contributions 
by (iheen of the 82,000 and of the 86,606.18 were really ho 
contributions by him, but were Moneys furnished by the 
business itself, and that the entire capital stock of the puirt- 
nership (89,000 at the start and $758 March 14, 1875, p. 
Sl, was contributed by Osborn alone, as hereinbefore stated 
and this conelusion will be confirmed by the perusal of 
Gheen’s testimony other than that bearing directly on this 
point—his general testimony—the whole tone and charace- 
ter of which tend greatly to weaken the force of any state- 
ments made by him in his own favor. 

It is further to be observed that of the amount charged as 
withdrawn (82,861.56) by Osborn during the course of thie 


partnership nearly half it (31,170), by the admission of 


1] 


Gheen himself before the auditor (p. 45), had nothing to do 
with this partnership, but was money belonging to an en- 
tirely different Lusiness—a stock business—which they were 
also carrying on as partners. 

And it is still further to be observed that Gheen, who 
kept all the books (p. 45), among them one in which he en- 
tered all the charges against Osborn, kept no book or ac- 
count of any kind for charges against himself, and that the 
settlement by Devereaux was made on the assumption that 
Gheen, throughout the whole partnership, had never drawn 
a dollar for himself, and this, too, when he was a man of 
family, without any other occupation. 

The stable property, though its first cost was $19,000 and 
new buildings at a cost of over 812,000 had been ereeted on 
it, making a total cost of S32.000, was valued on the Devy- 
ereaux settlement at $25,000—a valuation obviously fixed 
by Gheen alone in his own interest, Osborn himself being, 
as the record conspicuously shows, in a state bordering on 
inbecilitv, absolutely impotent to protect his interests. 

The firm at dissolution owed no debts, excepting, per- 
haps, some small accounts, aggregating less than similar 
accounts due it—not including, of course, In this statement, 
the unpaid purchase money (811,500) on the stable prop- 
erty, which was deducted from. the $25,000 valuation in 
vetting at its then value ($15,500), for the purposes of the 
settlement. 

With these facts appearing to the court below and noth- 
Ing to break their force or ‘to avoid their legal effect, it 
would have been scult justice Lo Osborn had the court 
simply decreed the dismissal of his bill, leaving the settle- 


ment as made by Devereaux to stand. 


12 
To deeree, besides, that he should abate upwards of five 
thousand dollars on that settlement was error 
Osborn’s bill alleged errors in the settlement as follows: 


1873, Sept. 11. Mr. Osborn charged with “ eash 


a i i ee 
* Feb’y 11. Amount paid Linville... ....- 142 $5 
“ Nov. 10. Credit with amount collected for 
sale of sheep tonto eee eames So] 1? 
1S7-4. Dr. Behrend’s bill in) excess of inet “dy ocean 23 ()) 
* Amount of halt of personal accounts due 
one ny OE i a SO1 44 


og Interest on half of S9.000 from Marelh, 
IS73, to March, ISS4, 1] years, at © per 


— RESRRRB ER er ere appr eae ie US ge Sistah oem 2 OO OO 
‘ A promissory note, Gheen to Osborn --.. 2,500 00 


: Interest on same. from July 1), S72, to 
Mareh 19, 1884, 11 years and 8S months. = 1,750 00 


S1O.605 41 


Although, as before stated, the result of the pleadings was 
an order authorizing a settlement of the partnership de novo, 
nevertheless the settlement made by Devereaux was taken 
by the parties in the proceedings before the auditor as the 
basis of investigation, and the testimony offered was sImply 
testimony tending to vary its results by additional debits Or 
credits to the parties respectively. 

Osborn, Gheen, Devereaux, and Seth ¢ mborn testified, and 
were the only witnesses. 


The testimony of Osborn is obviously honest, imperfect, 


1} ‘2 2 
i Z| | 
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sometimes Incoherent and unintelligible, sueh as might be 


expected from a man physically and mentally exhausted by 


’ 


7 ° ’ } " } ati te - 1] ] . 
age and sickness, Wanting and trying to tell the truth 


Gheen’s testimony is not candid testimony ; it is halting, 


> eee ee, ee eee 4 
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vague, confused, contradictory, evasive. The auditor, in 
his report (}). 14), allowed interest to Osborn on one-half of 
the SU.O09 capital contributed by him, from the date of con- 
tribution to the end of the partnership, and allowed him 
half of 8758, subsequentiy contributed by him to the capital, 
with interest on that, and allowed him nothing else, making 
a total allowance in his favor of $2,852.70. To Gheen he 
allowed interest on the half of the $82,000 and of the 
86,606.18, his alleged contributions to the capital (disallowing 
any credits for the amounts themselves on the view, herein- 
above maintained, that they were not contributions from his 
individual funds, but at most temporary advances reim- 
bursed him very soon from the receipts of the business), the 


interest allowed heing— 


g 
lor an average time, say, of two yvears.--.-2---. $481 30 
Medieal bills of Osborn pail by OE eee 665 O00 
Pour cheques, aggregating .... cccncecnscsees. 4,101 1 
error in calculation in Devereaux statement... IS1 47 


S107 47 


thus changing the result of the Devereaux settlement 
against Osborne to the extent of 8254.77. 

The court, on exceptions (pp. 82, 85) rejecting the interest 
allowances made by the auditor and adding to certain 
cheques which the auditor had charged against Osborn A 
fifth cheque (to be presently niore specifically deseribed ) of 
$1,925.65, wiped out entirely everything claimed by Osborn, 
ana left him behind to the anount of $4,172.65, as of April 
15, ISSL; which sum, amounting with interest to upwards 
of five thousand dollars, he was required to credit on the 
eleven-thousand-dollar bond of Gheen, as hereinbefore 


stated. 
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These cheques, five in number (pp. 78-80), ad clearly no 


connection and were known by Gheen to have no connec- j 


tion with this partnership, and their production and claim 


in the settlement before the auditor discredit strongly 


the contentions of Gheen throughout. ' 
They were, as will be seen, the individual cheques of ( 
q\ 


Gheen in favor of Osborn aggregating nearly, four thousand 
dollars. 
No claim of credit for them was made before Devereaux. 1 


No mention Wis made of them. Thev were not entered in 


the book of charges which Gheen kept against Osborn, nor in 
any book. They were brought out for the first time before 
the auditor when it was known to Gheen that, whatever 
their explanation, Osborn was wholly intapacitated for giv- 
Inge it. 

The explanation (pp. 59, 40) which he himself makes for 
his failure to produce them before Devereaux is not satisfy- 
ing. The part of it in which he says he turned “ that settle- f 
ment over to Devereaux and Seth Oshor” is untrue, in that 
the latter had nothing whatever to do with the settlement, 
and is misleading in that it aims to create the impression 
that Osborn’s interests in that settlement were being guarded 
by his brother. 

Osborn himself declares (pp. 72, 75, 74) that he never re- 
ecived the cheques; had no use for such sums of money . 
that the endorsements on the cheques were like his, but, he 
believed, not really his, ete., ete. 

These declarations of Osborn by themselves might hot 
count for much in the shattered condition of his faculties: 
but that they were true as to the fifth and largest cheque 


($1,025.04) appears from the fact that it did not even pur- 


15 
port to bear his endersement. ‘That he received the money 
for that is not to be believed against the known extreme 
part.cularity of banks in every such transaction, especially 
in one of such magnitude. Though possible, the possibility 
is too remote for belief in the absence of explicit testimony 
to the fact. Gheen, indeed, does testify explicitly that 
Osborn received the money on this as well as on the others, 
and his swiftness to affirm absoiutely in regard to-this what 
he does not pretend to have seen, raises well-grounded mis- 
givings as to the worth of what he says in regard to all. 
That this cheque never went through the bank rests on the 
very strongest presumption, with nothing whatever to rebut 
the presumption, and the statement of Gheen that it, with 
the other cheques, was returned to liin by the bank, if false 
with respect to one, must be accounted false with regard to 
all, 

It is clear that the true explanation of these cheques is 
not to be traced by what is disclosed in this reeord ; but, how- 
ever explained, itis equally clear by the admissions of Gheen 
himself (pp). 46, 17 ) that they do not belong to the account of 
the livery partnership; that the money on these cheques, if 
received by Osborn at all, was not on account of the livery 
but of the stock business—a separate and distinet business 


in which they had been also engaged, as before stated. 


The effort would be hopeless on this record to get at any 
accurate statement of the partnership account between these 
parties. Nothing is possible beyond a rough approximation 
to what is just. A more chaotic aggregation of confused 
and confusing materials, it is safe to say, was never before 


thrown together in the form of a legal record. Enough, 
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however. at arly appears by if to chow, that whether any ot 


’ } ’ .. } 7 7 : 
yme and aisiiication should have veen 


his items of <ur¢echar 


’ 


allowed to Osborn or not. the amount allowed him by the 


Devereaux settlement should not have been reduced. That 
was certainly the very least measure of his rights 

As before mentioned, while the order of the court threw 
Open the whole partnership for settlement de novo, both 
partics practically interpreted the order as one simply giv- 
Ing general Lik riy to surcharge and falsify the settlement 
made by Devereaux. In the proceedings before the auditor 
both accepted that settlement as correct, except so far as 
either could show error to his own prejudice. No attempt 
at an original settlement was enter d upon. 

Conceding, theretore, argucndo, the failure of the appellant 
to establish all or any of the items of his claim, has the 
appellee on his part established any errors or omissions 
to his own prejudice ? 

That he has not, the foregoing review of the evidence abun- 
dantly shows, and the decree below should therefore be 
reversed, at least, to the extent of reinstating Osborn in statu 


quo ante Lite fit. 


That the Court may, if it will, look into the evidence is 
submitted as clear on principle and opposed to no authority. 
The evidence is returned by the auditor as a part of his 
report and as the justification for the conelusions ef his 
report. If his results are unwarranted by lis premises, the 
error is thus one appearing on the face of the report, and 
requires ho specific exception Lo subject it to the revision of 
the Court. 


Where a conclusion totally fails of support on the reported 


- 
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grounds of it, it would be a travesty upon justice to allow 


such a conclusion to stand. 

It is not, indeed, the business of a court to investigate 
itemsof an account, but where its accuracy is challenged and 
the means of testing its accuracy are supplied by the record, 
it 1s certainly In the power of the Court to use them, if it will, 
and to reform the account as Justice may require. 

S. Fercuson Beacn, 


Ot Counsel for App llant. 


ALEXANDRIA, VirGinta, January 8, 1890 


Supreme Court of the Cited States, 
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SETH OSBORNE, Administrator of the Estate | 
of CYRUS OSBORNE, Appellant, | 

: - No. 211. 

VS, 

JOHN il. GHEEN, Appellee. J 


Statement and Argument of Appellant. 


The bill sets up a co-partnership to conduct a livery stable 
business at 627 and 629 G street, N. W., in Washington City, in 
which the pra ‘ties were to be equal partners, commencing August, 
IST72, and ending March 1, ISSl. A settlement was then made 
upon the theory of an equal division of the assets, but the bill 
alleges errors in such settlement in respect to certain specified 
items, as follows: 


Sept. 11, 1873, an erroneous charge against complain- 


Oe gg a at ke we ee eee 
ee ee ek a ee a ee a a 851 12 
er ee a et st ee eee 25 OO 

Disallowance of the following items, to wit: 

Klalf of bDilis payable atciose .......-. . CR&® 
Interest on $4,500 advanced ......e- « sate @ 
A promissory note and interest . . . . . . . . 2,500 00 


The bill prays for an account and proper distribution of assets 
and general relief. (Pp. 1, 2.) 

The answer admits the partnership, its continuance, and its 
terms; admits that this alleged settlement was inaccurate, but 
claims that a true settlement would show a less balance than was 
found in favor of Osborne, and denies that there would be any 
indebtedness in his favor. The answer is general in its nature, 
making no specific denials to the items set forth in the bill. (P. 9.) 

The defendant filed a cross-bill, setting up an equal partner- 
ship in the livery stable business, and a settlement by which 


Gheen agreed to purchase the interest of Osborne, giving him 
cash S484 and a note of $11,000, payable in five years, with 
interest, which was done, paving also an incumbrance existing 
upon the real estate of 311,000 to the helder thereof, charging 


also the existence of this suit, and alleging his willingness that. 


the settlement should be considered as invalid; that his indebt- 
edness upon said notes would be much less upon a fair settlement 
than is shown by such notes; asking an injunction against the 
negotiation of said note: that an account be taken showing the 
true indebtedness, and if less than the $11,000, that the proper 
amount be endorsed upon said note, and for general relief. (Pp. 
3, 4, d.) 

To this answer is made admitting the partnership and its dis- 
solution; denies the right for an injunction; admits that no valid 
settlement has been made, and concurs in the elaim that an ae- 
counting should be had to ascertain the trae amount due. (P. 7.) 

[t seems to be the theory of both parties that the alleged set- 
tlement and conveyances made in pursuance thereof should stand, 
subject only to the correction of such errors as might be shown, but 
no specific errors are alleged, except in the original bill. There 
are none set forth in the cross-bill, and the allegations in the 
other pleadings are of the most general nature. 

The case shows that the accounts were kept without any system 
whatever; that matters having no relation to the livery busi- 
hess whatever, but to other unsettled enterprises, in which the 
parties were Jointly engaged, were put into the books of accounts 
and were considered in the settlement and by the auditor and 


the court. There was no settlement during the continuance of 


the partnership, and it is manifest that the statements of the par- 
ties are very impertect and unsatisfactory, owing, no doubt, to 
a great extent, to the great age, feebleness, and consequent want 
of recollection and of ability of the complainant to present his 
case. ‘The two parties were In a partnership business in the pur- 
chase and sale of cattle, sheep, and other stock for a considerable 
period prior to their entering into the livery business, and con- 
tinuing for several years thereafter, and several transactions con- 
nected with this partnership, which has not been settled, have 
become mingled with the livery business, which is alone the sub- 
ject of the bill and pleadings in this cause. 
The first act of the partnership in the livery business was to 
purchase the lots on which the livery stables stand, at the price 
of $19,000. Osborne paid from his own private means, and from 
money borrowed by him of his brother, $9,000. For the remain- 
ing $10,000 four notes of 82,500 each were given, payable in 1, 2, 
3, and 4 vears, with interest. Soon after Osborne advanced $758 
more, and Gheen $2,000. The first note of $2,500 and interest, 
purchase-money, was paid by Gheen, though not for a considera- 
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ble period after it became due, and he charged such payment, 
with the interest, to the firm. (Pp. 11, 16, 25, 28.) 

At the beginning of this livery business Osborne held a due- 
bill of $2,500 against Gheen, being given upon a settlement made 
a few days before of their stock business up to that time, no part 
of which has ever been paid. (Pp. 30, 31, 46, 59, 65.) 

by the settlement made March 1, 1SS1, at the dissolution of 
the partnership, by a Mr. Deveroux, a brother-in-law of Mr. 
Gheen, it appeared that the livery business had made a profit of 
$24,084.88, (pp. 14, 52, 71,) of which $15,464.99 had been ex- 
pended in buildings upon the property. This would make the 
cost of the real estate 832,464.99. 

The value of the stock and feed then on hand was placed at 
$2.12. There were also unpaid bills due the firm to the amount 
of $1,758.88. (Pp. Dd, D4.) 

To ascertain the amount due Osborne, the cost of the buildings 
was deducted from the profits, leaving S10,9S8S2.68; to this was 
added a profit they had made upon an insurance, $792.29, making 
$11,774.97, one half of which was $5,857.49, and to this was added 
$4,500 first advanced by him, without interest, making $10,589.49, 
From this was taken one-half of the »mount, with interest, of the 
$2,500 purchase-money paid by Glieen; this being $1,567.88 cash, 
appearing from the books to have been recétved by Osborne, 
$2,861.56 and his board bill, 82.580; in all $7,100.44, leaving a 
balance due to Osborne of 83,275.05. (Pp. 53, 04.) 

It being arranged that Gheen should buy out the interest of 
Osborne in the assets, the real estate, which, with the buildings, 
had, as we have seen, cost $32,464.99, was placed at $25,000, less 
the debts of the firm, which are not shown, and there being then 
due for purchase-money, $11,500, the equity therein was $15,500, 
making one half $6,750. ‘To this was added the above balance 
ascertained to be due, $3,278.05, and one half of the stock and 
feed, $1,456, making in all $11,454. Gheen gave him cash $484, 
and his note, secured by deed of trust, of $11,000, payable in five 
vears, with interest. This result being unsatisfactory, the bill 
was filed to correct specified errors in such settlement, as appears 
by the pleadings. (Pp. 58, 54.) 

Upon reference to the auditor, after some progress had been 
made in the testimony, the defendant produced five checks, which 
he had found sinee the commencement of the suit, dated between 
March 3. 1876, and December 20, 1876, amounting in all to 
$5,707.25, appearing to have been payable to Osborne and en- 
dorsed by him, except that one of such cheeks, $1,925.54, did not 
bear his endorsement. (Pp. 13, 39,79.) All of such checks, ex- 
cept the one not endorsed by Osborne, were allowed by the au- 
ditor in favor of Gheen. He also allowed to Gheen physician’s 
bills alleged to have been paid by Gheen for Osborne, interest on 
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advances made by Gheen. and a small error in calculation of 
profits. He allowed to Osborne interest on the $4,500, one half 
of the $9,000 first advanced by him, and disallowed his other 
claims. (P. 14.) 

The court below, however, disallowed this interest on money 
advanced, and allowed to Gheen all of the checks, including the 
$1,925.54 check disallowed by the auditor, making the sum of 
$4,172.65 to be deducted from the $11,000 note, and directing to 
be endorsed thereon $4,172.65 on the date of April 15, 1SS1, 
Jeaving due him at that date $6,827.85. (P.83.)) The auditor 
reported only $254.77 to be endorsed on the note, (p. 14.) the 
difference between the auditor and the court being S5,.917.18. 

This sum of $6,827.55 is all that is left to Osborne out of the 
$9,755 advanced by him more than eight vears before, and of the 
due-bill held) by him of $2,500 against Gheen, dated July 19, 
IS72,1n all $12,258, and of more than eight vears’ labor in a busi- 
ness, (Which was aiways a paying one,) the profits being over 
$24,000, although he was a man without a family, living in the 
simplest way, with no extravagant expenditures, except, perhaps, 
his board bill with Gheen, while Gheen, a sharp, shrewd busi- 
hess man of family, whoadvanced but a very small part of the 
capital, is im possession of the real estate which cost, with the 
buildings paid for out of the profits, $52,464.99, subject to en- 
cumbrances of only 817,827.59, making an equity of $14,557.04, 
besides stock and feed of the value of 82.912, and the livery bills 
due the firm, 81,788, making in all $19,237.64. 

It is the old story of partnership beginning with A furnishing 
the capital and B the experience, and ending with B having the 
capital and A the experience. 

[twill be impossible to trace to their full extent the errors 
which have brought about this cruel wrong, owing, principally, 
to the weakness resulting in part from great age, imperfect recol- 
lection, and consequent unsatisfactory presentation of the com- 
plaimant’s case, (p. 09,) but we present the following : 


ASSIGNMENTS OF ERROR. 


1. ‘The court erred in charging the appellant with the items, 
$1,170 and $501.12, which were received by the appellant out of 
proceeds of stock business in which the parties were engaged, but 
not connected with the partuership business, which was the sub- 
ject of controversy. 

2. The court erred in charging the appellant with five checks, 
amounting to $3,707.25, claimed to have been received by the ‘Ap 
pellant out of proceeds of a stock business not connected with the 
partnership business, which was the subjeet of controversy. 

3. The court erred in charging the appellant with a check of 


$1,925.54, claimed to have been received by the appellant out of 
proceeds of a stock business not connected with the partnership 
business, which was the subject of controversy, and which check 
was not endorsed by appellant nor charged against him by the 
auditor. 

4. The court erred in refusing to allow the $2,500 due-bill to 
be set off against the checks or against other moneys charged 
against the appellant which were not derived from the partner- 
ship business, which were the subject of controversy. 

5. The court erred in disallowing to appellant interest upon 
$4.500 and S379, being one half of the money advanced by ap- 
pellant, and which was allowed by the auditor. 

6. The court erred in directing any endorsement whatever to be 
made upon the note of appellee to the said Cyrus Osborne, such 
endorsement not being justifiable under either the allegations of 
the pleadings, or by the proofs in the case. 


Argument. 


As to the first assignment of error and four of the checks men- 
tioned in the second assignment, the suggestion will be made 
that not having been formally excepted to; the report of the 
auditor concludes the court from their consideration. 

ln reply to such suggestion we refer, in the first place, to the 
following antborities: 

2 Dan. Ch. Pr., 1510 

White vs. Johnson, 2 Mumf., 285. 
Brewer vs. Hortin, 3 Cal., 22. 

Adams vs. Claxton, 6 Vesey, 226. 
Lerant vs. Redwood, % Porter, Ala., 79. 
Ilooks vs. Sellers, 1 Dev. Ch., 61. 


In this last case cited the court say that the bill being to sur- 
charge and falsify. it is an exception ‘na itse/f. In the case at bar 
the first three items are specified in the bill itself, and they ure 
not specifically denied, 

The principle of the authorities cited is, that the errors which 
appear upon the face of the master’s report can be considered by 
the court without formal exceptrons thereto. For this purpose, 
certainly, the pleadings can be examined in connection with the 
report. We think, also, that, as in this case, the testimony is 
returned with the report, that may also be regarded as a part 
thereof. 

The pleadings do specifically set forth the first three items, 
and the bill, being to correct these specified errors, upon the au- 
thority of Hooks vs. Sellers, 1 Dey. Ch., 61, constitutes exceptions 
in itself, 
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The pleadings also fail to set up tlhe cheeks, and for that rea- 
son the report of the auditor as to them is erroneous upon its 
face. 


“Where the charges in the bill are specific, setting forth items of the 
account, with their dates, on an order of reference for an aceount, the in- 
quiry is not open beyond the special matters charged, although the bill 
may contain a general charge at the conclusion, and a prayer for a fall 
account concerping the premises,” 

Syllabus in Cousequa vs. Fanning, 3 John Ch., €87. 


In 1S Hlow., O07, it isheld that no objections to a master’s re- 
port Cul he made Which were hot taken hefore thre moaster, the 
object being to save time and to vive him an opportunity to cor- 
rect his errors and reconsider his opinion. This is said to have 
been so decided in 15 Peters, S64. 

[t is, however, generally understood that exceptions can be 
taken to the report of the master after he has made his report, 
and that such exceptions may be considered by the court. This 
is the effect of the decision in 5 Tlow., 692, which is based upon 
the rule in equity which prescribes that the report sha// be con- 
firmed, if not excepted to. This rule is in different terms from 
the rule in the District of Columbia, which is as follows: 


“The parties shall have one month from the time of filing the report 
to file exceptions thereto, and if no exceptions are within that period filed 
by esther party, the report may be confirmed. If exceptions are filed they 
shall stand for hearing before the court at the next sitting thereof.” 


Now, it is insisted that these decisions are not intended to con- 
flict with the decisions which state it as settled law: that the 
court nay correct errors which appear mpor the fac of the mas- 
ter’s report, though not excepted to. 

The case in IS How., NG, refers to exceptions taken hefore the 
master makes his report. This, we claim, recognizes the exceptions 
that may be taken before, as well as after the report. There are 
two classes oft exceptions, those taken before the report and those 
after. In this case the matters we insist upon are set forth spe- 
cifically in the complainants bill. They were specifically put Wn 
Isstle, and were specifically set forth before the hiaster, He wis 
called upon to decide upon the claims represented by these items. 


We think that they most plainly come within the authority of 


Llooks vs. Sellers, 1 Dev. Ch., 61, for that reason. 
In Story vs. Livingston, 15 Peters, at p. 569, the court say: 


“The seventh exception is that the master erred in all his charges 
against the defendant and failed to allow the defendant his proper ered- 
its. In what particular the mandate has not been pursued is not 
stated. It is a general objection to the whole report, imputing to the 


ate 


-~ 


master a mise nception of the principles upon which the account was to 
be taken and amounts to this: That if the court shall see upon the face of 
the report and the master’s proceedings error ayainst the detendant it 
will correet it, though no exception has been filed. In this view of it the 
defe ndant shall he protected, if the court shall detect errors 1 the report.” 


Now, in this case the master makes the proofs and exhibits a 
part of his report. (See p. 11.) 

There is no dispute as to the indebtedness of Gheen to Osborne, 
as shown by a due-bill of $2,500, dated July 19, 1872. This is, 
however, thrown out because it “does not appear to have been in 
any manner related to the business of the stable.” (P. 15.) 

And vet in the same report four checks are charged, amount- 
ing to S1L.7SL.71, and the charges of $1,170 and $851.42, all of 
Which “do not appear to have in any manner related to the busi- 
ness of the stable,” but to another unsettled partnership transac- 
tion, and also the payments for medical attendance of $665. 
This is as plain a contradiction on the face of the report as could 
well be made. Surely the same principle that would deprive the. 
appellant of the 82.500 due-bill ought to have relieved him of 
the checks. If it be said that the 82,500 due-bill was before the 
partnership, as well as a matter not in the partnership in the 
stable business, then these checks and other. matters ought to 
have been applied to the due-bill, they relating to the same busi- 
ness, otherwise the $2,500 due bill would be absolutely lost by 
being barred by the statute of limitations. 


‘*It seems that a bill to correct errors in an account is in its nature an 
exception, and to a report on such bill, stating a new account, none need 
be filed.” 

Syilabus in Hooks rs. Sellers, 1 Dev. N. C., 61. 


“The rule is very clear that a reference will not authorize a report 
more extensive than the allegations and proofs will .warrant, as is also 
that which declares that a report erroneous upon its face may be inquired 
Into without any exception taken.” 

Lerant vx. Redwood, 9 Porter, 9 Ala., 94. 


“A commissioner's report, if erroneous upon ite face, may he oupected to 
at the hearing of the cause, though no excepiions be previously filed, and 
also in the appellate court, though no exceptions appear to have been 
taken in the court below; but without such exceptions it cannot be im- 
peached on grounds and in relation to subjects which may be affected by 
extraneous testimony.” 

Syllabus in White's Exe’s vs. Johnson, 2 Mumf., 285. 


“The report states all the circumstances and concludes that the master 
conceives the testator, Wood, did by that paper writing so appropriate 
the benefit of his policy that the persons interested under the will of 
Boyfield have a right to the benefit of the money. No exception is taken 
to the report, but the whole matter appears upon the fuce of it; and theretore 


it is contended that it is open to inquiry whether the master’s conclusion 
is right, and I apprehend it is so open,” &e. 

Adams vs. Clanton, 6 Vesey, 250. See also Brodie vs. Barry, 1 Jac. & 
Walk., 470. 

“When the Master by his report states all the facts correctly, but is 
mistaken as to the legal consequences of such facts, it is not necessary for 
a party dissatisfied with the master’s findings to except to the report, as 
the question decided by the master may be opened upon further ciree- 
tions without exceptions.” 

2 Dan. Ch. Pr., 1510. 


There is no question that all of these checks were entirely out- 
side of the partnership in the livery business, and were connected 
with another partnership transaction in the purchase of stock, 
&e. (See pp. 47, 45.) 

The items of 81,170 and $551.12 were moneys received out of 
the proceeds of the stock business, and were expended, in part, 
at least, for the joint benefit of both parties in this unsettled stock 
partnership business, (Pp. 35, 36, 45, 77.) 

The due-bill of 82.500 was an existing indebtedness at the time 
of the formation of the partnership in the livery business, though 
arising from the stock business. (P. 50, 46, 49, 59, 65.) 

As to the check of $1,925.54, it needed no exception, for the 
reason that the report as to this was tn favor of the complainant, 
and our complaint is of its allowance by the court. In consider- 
ing this, we can undoubtedly refer to the testimony to show any 
defense to it, and if for no other reason, these items could be con- 
sidered as a proper set-off to such check. 

No account appears anvwhere of these checks. Gheen him- 
self had no recollection of them, and could give no explanation 
of them, except that they were used In the stock business and thus 
for their joint benefit. Gheen does not produce them at the set- 
tlement in ISSl. Hemakes no mention of them in his answer 
or cross-bill. Ile finds them after this suit was commenced, 
Osborne had no possible use for any such sums of money for 
himself, not even to pay his board. 

Under all these circumstances, is it nota fair presumption that 
the checks were settled and accounted forat the time? Statutes 
of limitation are based upon presumptions of payment, and courts 
of equity apply the doctrine of laches upon such presumptions, 
and in this case more than eight years had clapsed from the date 
of the checks and their presentation. These cheeks would be 
barred by the statute nearly three times. 

But even if not settied or barred they belong to another part- 
nership, being only partial items of an account Im such partuer- 
ship, and are clearly not within the issues of this cause. 
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‘There is noevidence whatever of the rece! pt of the proceeds of 
the check of $1,925.54. It would be a dangerous precedent to es- 
tablish to charge one with a check payable to his order when his 
slgnature Is not Lb pron such check, and when there is no other evi- 
dence whatever that he received the money. Had he gotten the 
money from the bank it would have been easy to establish such 
fact, and the best evidence possible would be required. There 
is no competent legal evidence of the payment of such check to 
Osborne. ; 

The court below has allowed all of these five checks, amount- 
ing to $3,707.25, against Osborne, while at their date there was 
an admitted existing indebtedness of $2,500, and interest, for more 
than five vears, growing out of the same business, which was dis- 
allowed, and which, if sustained by the appellate court, becomes 
an absolute loss to the complainant. 

Will a court of equity allow such a result? 

We claim that the $2,500 due-bill was a proper matter for the 
consideration of the auditor, and the reason for its disallowance 
illegal and insuflicient, for the reason that it was, at the forma- 
tion of the livery partnership, no longer an unsettled partnership 
account, but it was the result of a settlement of such partnership 
upto that point, which had becomc merged in such due-bill, and 
was a simple existing indebtedness which, in equity, at least, ought 
to have been set off against such claims as a board bill or eash 
received by Osborne, or other monevs paid out bv Giheen for the 
benefit of Osborne. Gheen admitted this due-bill, but claimed 
to have set-offs toit. These set-offs have been charged to Osborne, 
but the due-bill has been disallowed to him. 

The items of $1,170, 8851.12, and the cheeks stand upon a dif- 
ferent footing, for they are only certain items in an unsettled 
partnership in stock business, having no relation to the livery 
partnership, and therefore not being within the issues made by 
the pleadings in this cause. Non constat, that when such stock 
partnership business comes to be settled either by the parties or 
by the court, other matters will be shown fully extinguishing all 
claims that could arise upon these items. 

llowever this may be, ft surely is the height of injustice to 
charge these items to Osborne, which are admitted to belong 
to the stock partnership, and to disallow the $2,500 due-bill, for 
the reason that it belongs to such stock partnership and is there- 
fore “not covered by the issues in this cause.” 

The ehecks were given nearly eight vears before the filing of 
the bill. Gheen savs there were no books kept in the stock bus!- 
ness. The fair presumption would be that each transaction was 
<ettled at the time. It is incredible that Osborne could have 
received this large amount of money and that he was not called 
Upon to account for it at the time. 


1 
INTEREST. 


We contend that the allowance of the interest upon one half of 
the money advanced by Osborne was proper, and that the court 
below erred in overruling the report of the auditor in this respect. 

The allowance of interest was agreed te before the auditor. ° This 
is a sufficient reason of itself for such allowance. (See stipulation, 
poy. SZ, 83.) 

The agreement at first was verbal, but the written stipulation 
provides that it shall have the same effect as though it “ had 
been reduced to writing and filed at the time.” (P. 83.) The 
auditor carried out this agreement. He did not allow interest 
to the defendant for so longa period as he expected, but the au- 
ditor gives the best of reasons for this. (P. 15.) Gheen was fully 
reimbursed for his advances out of receipts at the times men- 
tioned when interest accrued. Thus this stipulation Was fully 
carried out, and why should not the interest claimed be allowed 
us agreed to by both parties? 


It is true that it has been stated in general terms in the text- 
hooks and in some authorities that interest is not allowed in the 
settlement of partnership accounts, vet an examination of the 
authorities will show that there is no fixed rule upon the subject, 
but that each case is to be governed by its own peculiar circum- 
stances. 

In Beacham rs. ecktield, 2 Sand. Ch., 116, a case frequently 
referred to in other authorities and in text-books, there was an 
elaborate examination of the authorities upon this subject, and 
this was the result 

[hn Johnston es [lartshorne, 2 N. Y., at pruigee rs the court say: 


“There can be no fixed rule in settling partnership accounts in respect 
to interest. Its allowance must necessarily depend upon the circumstances 
of each ease.” 


In this case the referee found “that the plaintiff's intestate 
was entitled to annual interest upon balances in his. favor, and 
that the defendant's testator was chargeable with the like interest 
upon the balances against him, although in making up the ae- 
counts but one rest was, In fact, made in making up the account.” 

This finding was sustained by the court 

Ih) Gvgons Appeal, 62 Pa. Stat., 73, the svllabus Is: 


“In the settlement of partnership accounts the allowances or refusal of 
interest depends upon the circumstances of each particular case; any un- 
bending rule would work injustice in some.” 

See also Birmingham rs. Ludrum, 29 N, J. Eq., 358, 
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fn ve German Mining Company, 19 Eng. Law and Eq., 591 
the syllabus is: 


“ By mercantile custom, one partner may, by advances for the purpose of 
business, become a creditor of the firm for the amount, and has a right to 
he credited with interest, if there should be no express contract to the 
contrary.” 


The court say, at p. 597: 


“I think that mercantile usage and the general course of business of 
trade dealings do, when a partner in trade has duly and properly ad- 
vanced money of his own for the purposes of the partnership business so 
as to become justly a creditor in account with the partnership for the 
amount, raise an implied contract for interest, so as to entitle the partner 
advancing to have his account with the firm credited, with interest, ac- 
cordingly, although his partner may not have known of the transaction, 
at least in the absence of any express contract to the contrary.” 


In Miller vs. Craig, 6 Beavan, 433, the court say : 


“Can one believe that the party to whom the whole capital belonged 
renounced his advantage in that respect, and continuing to take an equally 
laborious part in the transaction should ring in his whole income, both 
partnership and private, and yet intend to reserve no advantage of that 
income upon the settlement of accounts between himself and partner? I 
must say I have a great difficulty in coming to such a conclusion as that.” 


In Morris vs. Allen, 1 MeArt. N. J., p. 44, the syllabus is: 


“ Interest should be given if it can be collected from circumstances, or 
trom the usage between the parties that there ought to be, or was intended 
be, such computation of interest.” 


[In Hodge vs. Parker, 17 Vt., 242, the syllabus is: 


“ The individual members of co-partnership who have advanced money 
for the benefit of the firm are, in an action of account brought to liqui- 
date the concerns of the firm, entitled to interest on such advances from 
the time they were made.” | 


[n 2 Lindley on Partnership, at page 787, the author says: 


“An advance by a partner to a firm is not treated as an increase of his 
capital, but rather as a Joan, on which interest ought to be paid, and by 
usage is payable on money bona fide advanced by a partner for partner- 
ship purposes, at least when the advance is with the knowledge of the 
other partners.” 


1 quote freely from Reynolds vs. Mardis, 17 Ala., 32, because it 
is this precise case, and because of the good reasons given why in- 
terest should be allowed in such a case. 


— 
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Reynolds advanced $7,563.68 and Mardis 85,S61.873 in thi 
partnership business of buying and selling lands. The court 
Say that it was not conte mplate “dd that lands shoul d be pure ‘hased 
with the money of one and that the other should share in the 
profits 


“The report shows that Mardis invested in the purchase of the lands 
$1,701.80) more than he had of his own. In the lands thus purchased 
with this sum he had a joint interest with Reynolds, and so derived ad- 
vantage from the use of thy meney, He must therefore pay interest from 


the time the money was us <ed by him in making the purchase, and we 7 
think that the date of the last investment made by Mardis on account of ” 
himself and Reynolds is the correct point of time from whic h the repre- at 
sentatives of Maridis should be charged with interest. * * * It is but j 
the common case of a firm using the money of an individual member of it ; | 
in such case the firm is the debtor to the member for both principal and 
interest, and upon a eapapanarere each member of the firm must have his 
proportion of the interest, as well as ofthe principal. Had the money been ; 
borrowed by hauled Mardis of a third person, of course the firm | 


would be accountable for the interest. That the money used by the firm 
helonged to one of its members can make ho difference.” 


Now, this case is to be judged of by its own circumstances. It 
is not a case where the items are running on in such a Wiis that 
cannot be ascertained without a settlement, whether the balance 
stands in favor of one or the other, or the extent of such balance, 
[tis nota case lke many, as to whether a balance before un- 
known should bear interest from the date of dissolution, but it is 


 =—_—. 
~ 


ad Case when aft lhe outset the partner makes ill advance of one ‘ 
item of S9Y.OQ00 to purchase land hecessary for the partnership 
business and for the yolnt u <e of both parties, the other partner 4 
making Heo corresponding pr ei at the time, and never mak- 

ing an advance so as tomake a balance in his favor. Osborne 

having made such an advance, it was naturally incumbent upon 

(sheen Lo pray the first note of 82.500 purchase-money, Which Was : 
payable in one vear. Tle does pay it, but not for a considerable 

time after it becomes due, and then he charges the firm with F 


One half of the pritis pot ied dnterest. S1.5607.S8S 


The allegations of the cross-bill are not sufficient to justify that 
pradd of the decree Which 1 rects the « ‘ndorse ment of $1. 172.62 »TO 
be made upon the note of 511,000 held by Osborne. 

The decree of tlie COUT T ay OW should be reversed ana corrected, 
as Indieated in the assignments of error. 

W. WILLOUGHBY. 


. 
, 


of Counsel for Appellant. 
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Statement of the Case. 


In August, IS72, Cyrus Osborn and John H. Gheen 
entered into co-partnership under the tirm-name of Os- 
born & Gheen for the purpose of keeping a livery stable 
in Washington, D.C. Theagreement of partnership was 
verbal. They were to divide the profits equally. No de- 
finite agreement Was made as to any ot the other terms 
of the partnership. (Record, 11, 15, 25.) 

The firm started out by purchasing a parcel of land in 
Washington, on G street, lear Se venth northwest, for S]¢.- 
MOU), paving SOOO) 1) eash while ty Wis advaneed by ()s- 


born) and giving four notes for $2,500 each, secured by 


deed of trust (1) the property—each hate bearing Literest 
from its date (11). ’ 

When the business began the firm used cil} old stable 
then in existence on the front part of the property pur- 


chased Ih) the following Vear a <table Wiis erected (ry) 


the rearoft the lot at an expense of S6,606.17.  Gheen 


| 


clatmis ta have advanced rhpotrt SZ) to « quip the stable 


’ 
when it started in) basiness, and alse the money which 
was used in building this stable 

The first of the four 82.500 notes referred to was paid | 


by Grheen some months after it fei) due, the anrount parted 


by titty prtmeipal and interest. bene S2.735.76 (B32. 35. ) 


8, 40,53,63; BExbhrinit 22. p. 8)) 


F 
Phe firta continued da bartess until: \pru tf, TSst, - 


) ) : 

When it Was dissolved PON ODPEUDEUDEET Codi it, Grheen taking 
. ' } ’ 

the firm prenpn rtvo Peal oblia peevsotiail, athe paving (dshorn 


What appeared to be due dita poi a statement of the 


entire aeeount of the tirty from: the beginning. which was 
mide by cue Devereun, brother-in-law of Crrheen’s 
his was the first and only accotnt of the tirm’s business, 
or any part of it, that liad been made prior to the mstt- 
tution of this sunt 

While the firm was in existence Gheen kept the books 
‘iniel eonerally bheathisirend thie livia DUST Tess—tle belig "y 
coliparativel) young aha awetive lian, While Oshborn’s 


| 


faculties were somewhat Imiparred by ige, especially after 


mw 


he recerved a serious injury tn PST 

The manner th which Devereux stated the account and 
the result at which he arrived is shown by his testimony 
(o]-o4) and by Exhibit Ne 2 (438) As to this settle- 
heh the statenient ryshade by \lr Willoughby (>}) pipe 2 
of bis bret for the pope ld tian (beginning with the words 
” Ly thie settlement Hide Marelh # ISS] - \~ both uecur- 


ate and complete 


mmr 


It will be seen that Gheen paid Osborn $454 in cash 
and gave him his (Gdheen’s)note for $11,000 payable in five 
vears, with interest at 6 per eent., payable semi-annually ; 
ania (sheen also ul the Siilne time received trom (isborn a 
convevanhce of Osborn’s tnterest mn the real estate and 
eave back a deed of trust securing the above note and also 
another note in favor of Seth Osborn, the brother of ¢ ‘yrus, 
for S11,000—this last note representing the three re- 
maining twenty-tive-hundred-dollar notes and interest 
Which were due upon the property on account of the 
original purchase-money of STO O00. 

lor three vears both parties sequiesced 1h the settle- 
ment thus made. It was first assailed by Osborn when 
he tiled the original bill of complaint in this case Mareh 
yA ty ISs4 13) his bill (dsborn alleged elolit separate errors 
awvattist him in the statement of account made by Dever- 
eux—these alleged mistakes aggregating S1O6038.41 (2). 
lle praved to have the entire partnership account re- 
stated. Gheen at first demurred to this bill (2), but the 
demurrer Was subsequently withdrawn (9), and Gheen 
filed an answer ({%) and also a eross-lbill (3): m both of 
which he admitted that the settlement of ISS1 was er- 
TOnWeOUSs, and avreed tliat thi partnership account should 
be restated under the direction of the court, and averred 
that upou a true showing it would be found that his in- 
debtedness to Osborn at the time of the dissolution of the 
firm would be found to have been much less than $11,000, 
ana (rheen asked to have the overcharge when auscer- 
tained indorsed Upon his note for SL1L.000 held by Osborn 
as of the date of the note (4) 

Osborn tiled an answer (7) to the cross-bill which, like 
bis bill, was strikingly meager mm the statement of es- 
sential facts. 

The parties hex stipulated that the cause might be re- 
ferred to the Auditor of the court to hear testimony and 


state the account in controversy (S). The terms of this 


stipulation become Hoportant in view of the position taken 


here by counsel for the appellant. The court referred the 


ease to the Auditor in accordanes with the stipulation (10). 

The Auditor heard testimony and in due time filed the 
deposit lOnS taken hy bine fore her \\ ith lis report thre Peon 
(10). The effeet of the Auditors report was to reduce by 
the sum of S254.77 the balance Which Devereux lac 
found to be du (shorn. 

Osborn’s counsel was satisfied with this report and filed 
he exceptions thereto Qh behalt of Cuheen four ex- 
ceptions were tiled | ‘ |, Su) Two 9] thie “eX eptlors Were 
to the allowance of interest to Osborn oom on part of dis 
contributions to the capital of the tirn the third was to 
the disallowance of the charge of S1O2I5 4. presented by 
i cheek Ol that ebnnOurnnt tanseede Hy \ Cilieen to thre order (i 


«born: andthe fourth was to the ty bapa toredpsy r¢ ( stron 


With interest on sundry amounts patd bw him: te Gheen 

The court below im Spechal berm sustained allt he oXx- 
ceptions CXC the fourth lis - ~ulted li hereasiig 
to 84,172.65 the amount to be deducted trom: the balanee 
in Osborn’s favor in the Devereux a count, and a deeres 
was accordingly made (85) directing the tndorsement of 
a credit of that sum as of \ypo i ld, 388i, LLprarnt the note 
of that date for $11,000 [not STOQ000 as printed | which 
Grheen had given Osborn, as above stated 

( shorn ana ( hier li both clppreale a from { lis decree iq 
the court mm General Term: (8-4), and there the deeree of 
the Special Term was in all things affirmed (84). The 
opinion of the court no General ‘Term is reported in 5 
Mackey, 189. 

At the same term in open court Osborn appealed to 
this court (85). The next dav Gheen, in like manner, 
took a cross-appeal! (SO). 


It has not been thought necessary to perfect this cross- 


appeal. Cilve eli Was sutistied W ith the decree of the Special 
Term, and in the General Term asked only that that de- 
eree should be affirmed The fourth exception to the 
Auditors r prevnt was filed OnLEN out of abundant caution— 
the intent being that if the court should uphold the 
Auditor in allowing Osborn interest on a part of his con- 
tribution to the firm, it should not tine chi difficulty in 
charging hin: with interest on the amounts =pecitied In 
that exception. But as both courts below overruled the 
Auditor in tllowing interest to Osborn, Gheen’s fourth 
exception was also overruled, with lis consent, and as a 


thnatter ot CoOllrse 
Argument, 


In the briefs tiled on behalfot the appellant in this case 
it is either: argued or assumed that the appellant Is en- 
titled to have every ttem of the partnership account in 
question considered here without regard to the fact. that 
ho exes ption to the Auditor's report Was filed on behalf of 
Osborn. (Mr. Beach mi his brief, page 5, says, “this re- 
port Wils the subject Of ener prulOn ct) beth sides.” This is 
a mistake, and he at the conclusion of his brief insists that 
if the auditor f rrecd ih) lis report, “ HO specific exception * 
is required to subject it to revision.) 

[f the counsel had been serious in their contention that 
It is the duty of thie Suprebn (‘ourt of the Uwited States 
te audit this parthership Heccount, they should have 
brought here thy proper iaterials for the work. The 
hooks of the firma were oflered in evidence, and were 
constantly re ferred to in the course of the hearing before 
the Auditor (82,55,. 
bases his report on the contents of these books (15). They 


’ 


58,45). The Auditor in large part 


formed indeed the principal evidence in the case ; but 
they are ho pear cf the record which Is brought here. 


It isno longer, however, an open question in the courts 


1) 


of the United States whether am Obpectlon ean be made 


to the report of a master or auditor, whieh is mot) based 
Upon aw exception taken after the report is filed. Thi 


. a . ’ , ] 
leading ease an this court on this subject is) Brockett. 


Brockett. 3 lloward 104] Whey ei wea chp op’ i frente) thig 


Circuit Court of the United States for the Distriet of Co- 


lumbia. In thasat Cuise this court <a 


" Dbemg “atistied ont thre leoititn le" aed comsequent teieship of the 
complainants, fron thy verdiet of th rv. tine « int | WwW oreferredd to 
a tuaster the rents received by the defendants. and othy Therm cob. oe 
count pertaining to the estat Vind te someoot the ttemm allowed) ty 
the master, objections are nitde before this court Porat at «den bicot ity 
pear that these obpections were bn aT ‘ rt tov ws 
ceptions ter the toasters report Phie sevens third ehoanmeerv rule ts 
decisive on this subject. [It provides that ‘the parties shall have one 
month from: the time of filing t] liasters report. to tile exeeptions 
thereto, and if noe exceptions ar Withiine thiatt poerbod thea Dy either party, 
the report sha// stand co fou the next rule day after the month ts 
expired.’ No eXceprlon: having Peeveeth fhlewd inp tf elretuit court to the 


report of the master. none can be lreard in this « claret 


Mr. Willoughby in his brief, page 6. saves that the rub 
referred to in Broekett rs. Brockett is in ditlerent terns 
from the rule in foree ine the SUprerie Court of the Dys- 
trict of Columbia whieh lie quotes, bt ms subniitted= that 
there is no substantial ditherence mm these two rules. But 
the rule which Mr. Willoughby quotes was not adopted 
by the court below until the Sth day of April, PSs, 
Which Was ddnonth after the decres ina the sPoecladl tert 
In this cass lieved beeverdd Densuede ‘uit rule as lt ~terene] af the 
time the Auditors report inthis case was tiled. and until 
il mionth alter the deeree an thie spechal lerhi. Was as fol 
lows: 

“The Auditor, as soon as his report is ready, shall return the same 


} 


into the clerk's otlice, and the day of the return shal 
clerk in the order-book The partie = shall have one bhaeonitda, from the 
time of filing the report, to file exes pti thereto: and if ne exe tions 
are Within that period tiled by either party the report hed : 
firmed ov the next rule day after the month is expired. If exeeptions 
are tiled they shall stand for hearing before the eourt. if the eourt is 
then in session; or if not, then at the next sitting of tho court. whieh 
shall be held thereafter by adjournment or otherwise.” 


1} 
i 
i 


ui 


i 


——— ee 


i 
; 
’ 
+ 


Other decisions of this court to the same effect are as 
follows: 
Harding vs Handy, 11 Wh... 105. 
Dubourg de St. Colombe’s Heirs vs. the U.S..7 Peters, 
tt) 
Foster vs. Goddard, 1 Black, 509. 
Mount Pleasant vs. Beckwith, 100 U.8., 026 
Medsker vs. Bonebrake, 10S U.S. 71 


The Supreme Court of the District of Columbia, in 
General Term, is expressly authorized by law to establish 
such rules “as it may deem necessary for regulating the 
practice of the court, and from: tine to time revise and 
alter such rules” (section @40, Revised Statutes of the 
Distriet of Columbia) li Its CHprdPLTOns 1 this case (0 
Mackey, IS) the court in General Term sav “There were 
Viillotl- coh oye cTlestis tike ry TPN the eapopoeTbevnat ave rand above 
these: but inasmuch as the appellant did not except to 
the report of the Auditor, the court in General Term thinks 
he Cali hot bere attack “ereport to which he id het make 
proper exception. 

This is the construction by that court of its own rule; 
and thiat decision would cern to be conelusive us to whiat 
the rule means 

Aside from all this, the 1 pulation ot thre parties Was 
that the hearing below and onappeal should be confined 
to such exceptions iis «holed be files to the Auditor's 
report (Ss) 

Assuming therefore tliat tha only matters to he CO 
<tdercad here are those growing out of the exceptions lo 
the Auditor's report which were filed on behalfof Gheen, 
anid Were sustatned by the court ir low, there are hut two 
questions here—one whether the court erred in refusing to 
allow Osborn interest on a part of his contribution to the 


capital of the tirm: and the other whether the court properly 


allowed Gheen a credit for the sum of S1825.54, repre- 
sented by the check for that amount, dated November 14, 
IS7T6 (79). 


A third question is indeed suggested—whether even if 


the court below decided correctly as to the amount of the 
credit to Which Giieen we- entitled, it «clidd thot err 1) di- 
recting an indorsement of that amount on the $11,000 
note held by Cyrus Osborn; but on this point it is only 
Necessary to reter to the allegations (.o) ated the second 
prayer (0) of the cross-bill, and to the stipulation under 


Which the case was referred to the Auditor (Ss, %, 10) 


As to Allowance of luterest. 


Ther is hho claim 1) this case of citi aevreement 1y\ 
Which either (>| thie parthers Viis to be allowed terest Oo 
his contributions to the firni capital, Or chins prart thereof, 

The bill avers nothing as to interest eOXCEe pl that the 
defendant “os indebted to this colplatnanet ' the SUTh 
of S270 for mterest on 84.500) from Mareh, 1S75, to 
Mareh, ISS4 (1,2). This averment the answer to the 
original bill dentes (10). In the eross-bill Gheen savs, 
“No special arrangement Was riade as to the amount 
each partner was to contribute to the firm, or as to the 
manner in which the protits were to be divided, but the 
business was carried on thenectorth by them as equal 
partners, profits and losses of the business to be divided 
equally” (2, } | hh lis uuswer to the eross-bill, (shorn 
admits the truth of this averment (7): and when CX) 
Ined as a Withess anid asked bv his counsel whit the 
agreement of partnership was, answered: “Well, there 
wis ho particular bareamn trnade ha wave (15). So 


Gheen, when asked the question, What was the agreement 


between vou’ answered, “There was an agreement be- 
tween us that we should divide share and share alike in 
the profits and losses of the business.” and to the next 
question, “What was the nereement as to how much you 
were to putin’? he answered, “ None at all” (28). 

(sheen claimed to lave spent at least 82.000 In supply- 
lhe the stable with feed and “traps” in) the first few 
hionths of the eXIStenee of the partnership. (kor his 
testimony on this subject, see pages 28, 2, 50, 42, 44). 

The Auditor saves, “Durine the vear 1S72, after the 
commencement of this business, the receipts of the stable 
fell beliumed the expenditures in monthiv amounts varv- 
Ing from Soo to STOO” (ES) As the firm began busti- 
ness onthe Ist of August. it follows that the hooks, 
Which the Auditor had = before lim, showed that some- 
bendy had advanced in the first five months of the bust- 
ness the sum of about 85.000 As the S9.000 which Os- 
born contributed originally was all used = in making 
thie cushy prerVinvenat cnn thane leaned, sinned its Hyts subsequent 
contribution of S75S was hot made until Mareh 14,1873 
(S1L).it follows that Celeen las understated instead of over- 
estimating the amount of his contribution on this 
ncecouht 

During the following vear. ISTZ. a stable was erected 
(rl) the rear of the pra Hilses eccupled ly the firm at an 
expense ol SH HOO 17 This Honey Was also advaneed by 
(sheen (13. 25. YS. 20. 48. 44. 62> Exhibit 17. py. SO). 

ln the briefs for the appellant some question is made 
usto whether Cry tli really wel Vvannee d these SUIS of 82,000 
and 86,606.17, respectively. But the Auditor finds as a 
fuct that he did make these contributions (15); and this 
conclusion the Auditor reaches principally from the evi- 
dence furnished by the book~ of the firm, including its 
bank-book (67) which showed ail the receipts and ex- 
penditures from the business and just how much money 


had to be advaneed to pay for the stabh li is sub- 
mitted thiat hie having filed! thi CNeCeptron to these tinvel 
Ings, or either of them, the appellant is concluded here 
on this subject. But even ifthis were otherwise the evi- 
denee referred to substantiates the Auditors coneluston, 
anil, inh the absence of thas brooks of th) hivdiy, it ts Phib prs 
sible for this court to welroh the evidence on this subject, 
even if it were authorized to do se 

Subsequently, Gaheen patd the first of the tour S2900 
notes which were given as part of the purchase-money of 
the real estate of the firm (32,55. 48, 49. 595, 65: Tex- 
lhibit Se, }). S1) 

This payment, it will be seen, anmiouinted to S2.750.70— 


the Lote heme somewhat overdue When it wae posted (4 y.>) 


When Devereuy lhisede nn ~Tritelipe dil hye bhowen Crlieen 


credit for SL3SBGG6.SS. bi bhi obe-badt of the anotut pein 1r\ 


Giheen on account of thr poebbiedped gibieh diiterest of this 
*. - - rygr? j | j } 
Ss?) bicote ao) Phys VWoras cptey Tootps 7 \ reer det sidiet (ator 
, | P 1 ‘ — ’ oded e)*) 

Was compelled Ter ceeddantt Chal Wiis Piertit mene awte | 


Thus Gheen’s total contributions to the firme cimoupted 
to SIZ 5404 as against SELTOS contributed bw Osborn 

Ih addition te) this. 1 -38 Ppp Peni ye ry where 1h) tha 
record that Cebveen Wars thre touseain bic? dea biberot the tirm: 
thaeat he transacted all its bustiess: ane that so tar as tha 
contribution of personal <ervices Was concerned, Green 
contributed evervthing and Osborn practically nothing 

Lonidler these crredmistanes ~ Wail found ital) is there for 
(dshborn’s claim lor titerest ? 

The principles of law VPOVETIIING this bratter are thus 
stated ino a recent and able work upon the subject: of 


partnership : 


/ 
j 


“an distributing the property of a. ived partnership among part- 
ners, capital does not bear interest \ partner whe has eontributed all 
the capital, or Whose share of it is larger than the others, is not entitled 
to interest On it or eon the excess inn the cpt osernne' of \pres> vreement or 
a usage of the firm to allow it; for it ts presumed that the other part- 


ners contribution col tine a =kill Wits reckoned is equalizing the ip pHa 
rent disper yprort ian ' 

“Advanes = «@)] hotbs to the partnership ure nat like capital, but like 
borrowWine frotioa third person, and interest is allowed on them. 
But interest can not be allowed on advances or payments without an 
aureeiment, Usage or understanding \= the other partners mnav not 
Wish te be borrowers, the mere faet of an advance Is not enough, uny 
tore than a mere deposit would be: and because until an accounting 
itoean mot be known whether the lemder ts really a creditor or not. 


*Tthas been not infrequently said that there is no rule as to charging 
cnt allowine thiteres? Ib <ettling peartyn rs bilpes, lat that each case rhiuist 
stand on its own cireumustances. It is true that there is no unbending 
rule similar te the disallowance of extra compensation for additional 
services on the parteta partner: nevertheless certain guiding principles 
rin le laaied down 

‘\s a general rule. no iterest is allowed or charged in partnership 


decotntits perio feo fhpheal coseeortarbprent cf hileces ° neither frome the time 
thy Hhheeertiaainh loca lsarnere i- feotarel Tee PHEVe® phere rie«t, Thor eon) balances UScCeT- 
tiutnies hy }" riewlion| sTratestpperdits ro seein or Of Pome v nna puurtners 


= Dosate ~ @)]} Peart te Xe, ant) 


(dry this SLDPreet, sete a =i} 


> 


Dexter vs. Arnold. 3 Mason. 280 


(cilmnan vs. Vauehan. 44 Wis... 649 


Loinned de Y ool Peartyye rshilp, , Sh. st seu 


Gaave vs. Parmelle. ST TL. 550 

Whitcomb es. Converse, 119 Mass... 3S 

Sweenev vs. Nethy. 55 Mieh., 421 

Hlarris vs. Carter, 147 Mass. 315 

Clark rs. Pierce, 42 N. W. Rep., 397 (Supreme 


Court T]}. ISSo 


But it is claimed that there is a stipulation in the case 
Which afleets this uest oboot interest (SZ, So). lt ppears 
from this prebprer that when thre parties were before the 
Auditor Mir. Giuheen’s counsel remarked that he had no 
objection to allowing Osborn miterest om one-half of his 
contributions to the tirm. provided Gheen could also be al- 


lowed interest on one-lalfot lis contributions. As already 


iz 


shown, (sheen had contributed more than (shorn The 
Anditor decided that Gohireen liad contributed SS606.17. 
But the Auditor undertook to make a calculation showing 
that aiter a few vears the receipts of the firm over and 
above its expenditures equalized (sheen s advanes ~ ane he 
stopped Hiterest secordine ly, ar dome this. as his report 


{) 


dt 


will show, hi overlooked eniuirels the prc href oft Co ia 
made by Gheen April 20 and June 4. S74. on account of 


the Ss? O00) hicote’ TD question eed an. iS. 1o sped. Obes’ Ix- 


hibit 22, p. ST) 

Both the courts below very properly treated the so-called 
stipulation as not interfering with a decision upon the 
merits of the case. It grew out of what was apparently 
il semi-jocular remark to which TOA preeiel Hniy ittention 
When it was made. Tf seriously taken it was stiaply an 
ofler to COMPO ise thre riatter by" settine crf] Hiterest 
deainst interest, and it could not possibly mieam sucha 
settlement of this question as that at which the Auditor 
arrived, 

The eflect of the Auditor's ruling tis to thiterest Was to 
charge Gheen with interest on the firm money which he 
held for the purpose of its business. ‘There is not a par- 
ticle of evidence In thre cise Lo show thisat lie hinde auhiv 
use of the receipts of the firm, except To Keep them on 
hand to meet demands hoist the firm. Tle made large 
wdvalices lo (shorn hil Wiis entitled to biake correspond. 
Ing dratts for his own benetit, and to charge hin with 
Interest on the PHOTOS Which he used to SUp pron Hits family, 
without charging Osborn with interest on the money whieh 
he drew out of the tirm was manifestly bostred. Anid 
Osborn all this time was boarding at Gheen’s house. and 
the latter paid for the food which Osborn ate—paid the 
servants Who waited on him and the plvsictans who at- 
tended him im his long Itness. ATL this was indeed in- 
cluded in the settlement of ISSL: but no interest was 


~4@ 
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Ls 


allowed. Om the money thus puta by (iheen for Osborn’s 
support—about 85,500—the Auditor, in effect, charged 
(sheen with Interest, as though he liad usedit for his own 
benefit | 


i. 
ds to the Check jor 8 1,9°25.54. 


This is one of tive checks made bry Ciheen to the order 
of Osborn, which were produced betore the Auditor by 
Giheen, and for Which lis there clammed a credit on the 
partnership account. None of them entered ito the 
Devereux statement. When the settlement of ISS] was 
made Gheen overlooked them (30, 46) . The tirm books 
which he kept contamed entries r latingonls tothe receipts 
sic expenditures of the business. The did tot) show 
When Honey Was drawn out 1 elther of thr pRUPCErS, 
When Gheen made advances to Osborn ci cosh he kept il 
memorandum of such preavinne hts ina scparrate ~miall book 
(91,53) When he made paviments to Osborn by check 
he appears te have failed to make any entries of them 
at all, relying LL pnd the cheek itself as evidence of the puiv- 
ment. When Devereux made his statement Gheen turned 
over to him the firm books and the memorandum book 
containing entries of cash advances to Osborn, but he 
either forget about the cheeks or forgot that the puvinents 
represented hy them did not appear In the books. 

four of the checks In question bear Osborn’s indorse- 
bhienit ania were allowed 1 the Auditor. A- ho exception 
to the report Wills tiled (ii (dshborn's behalf, the report iis 
to those four checks was confirmed by the court below as 
a matter of course. The Auditor's reason for disallowing 
the remaining one of the checks is that it was not In- 
dorsed by Osborn as the others were. The Auditor “uyVs: 
“T have allowed the amount of these four, excluding one 


I 


marked Extabit 7. which, although drawn to Cvrus Os- 
horn aor order, See gis TO hrcrve haw pried hay this hank if Htheoue 
his indorsement, and there is io sufficient proof here to 
show that he actually received the money ¢15) 

Mr. Beach in lis brief save Phat this check never 
went through thi batik rests on the vers ~Troheest pre- 
Su ption. Mir. Beach ean not lave seen and compared 
these checks, aor hy Could trot bunt aerree with the Auditor 
that this particular cheek was tn tact paid byw the bank, 
and that the only question mi the ease is: To whom was 
the mone, peend ? 


Mr. Willouelbyv. on the other taaid. while pparenithy 


hot contrvovertine thi ibielispountaal ole fact that the cheek 
Wiis parte boy thre hank, “uve that it would have been Cusy 
to prove that Osborn reeerved the monevoif sueh had 
heen the taet. lt is stubsnattedd that ane the OPA DAP COLPS© 
of things no evidence of such pavinent is obtamable, ex- 
cop thrat Which Is YLIVed) in thiis Crise (rhieen, the lnaker 
of the check, testifies positively that he gave the check 
to Osborn, and knew nothing more about mt until it was 
returned to him by the bank in the ordinary course of 
business (39 40, 16 Phese five orrotnal cheeks will be 
produced at the argument and exhibited to the court 
under a stipulation filed here tn this case, and) by an in- 
spection oft thre hii ol Wil} a) pieced lve von doubt thisit all 
these cheeks were in) fret previa by thy bankas the Auditor 
tinndls 

There wre, thie nh. OHV tWo cConce;rlyve ible explanations of 
the cireumstance that this partteular cheek was paid 
Without bemig didorsed by the payee. One explanation 
1s that Osborn presented the check (the bank On) Which it 
was drawn being but a little over one square from. the 
stable) and that the paving teller, well knowing him to 
be the pavee, Inadvertently patd the money to him with- 


out requiring the usual indorsement: the other is that 


-=> 


-_ 


me 


- => 


-_ 


me 


le 


(rhieen drew tl}? the cheek to the order of Osborn anal by 
collusion with the bank collected the rioney himself lor 
the purpose of defrauding Osborn. The former theory is 
natural and reasonable, and it tmiputes bad faith to no- 
body : the other ascribe i. both to Crhieen ana the paving 
teller ot the beitik, Toss dishonesty. And the latter 
theory is absolutely disproved by the fact that Gheen 
made ho se of the chy ek its auevallist (shorn during the 
four Vvears anda half tn owhiel: be remamed= in parther- 
atecol the cheek, and by his tail- 


_— 
- 


ship With lim after the « 
inp te produce it when the settlement with Osborn was 


riede lt Is rependarte ~T thisait aT never woutle have produced 
it at all. or claimed a rere] . On fe if thie bill i) this Cust 


bisacl bient beeen fileed cuped Gelreon thier Ly <purred to aill GX- 


amination of his papers for the purpose of giving full 


niformiation to lis coups 


VIoreover. there is ne dental by Osborn that he received 


the money on this cheek [Lis testipeon HOULts simply 
to saviliy that as to none of these five cheeks has he bth 
distinet recollection (72.75, 74 Lie would neither admit 
nor deny that his indorsement on the four cheeks which 


were allowed is genuine (74) And Tas testimony, what- 
ever itmev be. is shown to be absolutely without value 
by his denving his signature to the 82.500 note paid by 
(rheen (7ALST). and bv lus refusing to admit bis signatures 
lo lis dliswer to the CTass-! itt an this Very Case ¥¢ 74, ¢8). 

lt Is cola riled howe Vere WY couse lor the appellant, 
that event Osborn recerye | the money on this check the 
pavinent should not enter into this account for the reason 
that, as ix claimed. the transaction related to another pruart- 
nership venture m which Gleen sinie (dshorn were el 


vaged—that of buving and selling live stock 
The only evidence on thil- prevtand ix thieat of Crlreon litte 


~e lt. ()<born s Testioywiyv. is list <hown tao. io) a4). Is 


not that he received the tmoneyv on the illeged live-stock 


; 
mee 


lt 


partnership necount, but that he has no recotlection of 
having receryved if itl all, Whit \lr. Cuhyen hh saVs (ot) the 
subject Is threat bi SUpposed that when he parte the amounts 
represented by these tive checks to Osborn (as wellas some 
other amounts which were allowed hy Devereux in the 
settlement of TSST, and Ds the Auditor mm this CHSC) he, 
(rhieen, SUL pop vse d that Osborn received the Hohev to Use it 
in the purchase of live stock on speculation for their jomt 
henefit, but le adds that le hever could vel Osborn to 
admit this view of the matter, and that Osborn SA 
kept the homey ated rettsed or neolected la render ‘tna 
account (ob, 4a, dS, Ah ot) 

The briets for the appellant convey the tnipression that 
these dealings mn live stock Were continuous lia tee they 
were Ventures nade onec each Vvear—in the fall. Osborn 
drew the money, bought some catthe om the country, slip 
ped thier tor thy cities, Where thie were sold, and pocketed 
the proces 1 Phen the business” was over till the next 
Vvear, Sole Of ita pret hhiethits thus rhisiele try ( born Were 
Included In the Devereux stat bent. ape one of theme puiv- 
ment of SLL TO. i tocluded in the “errors or statement 
of HCCOUnL chlilbesNe | la the ole tial brill (°?). (sborn ania 
(ihieen both le =tithed tis Te this ten (shorn ssid he sup 
posed if Is ill rivht: he couldnt remember (1. td) 
(sheen testitied Postlivels to the peeaVdabedat (3-4, ae?). The 
Auditor Lave (rheen credit. for this stun as Well as for tour 
of the tive cheeks (12, 15) No exception Wiis taken 
The objection that the so-called live-stock * DUsIness’ Wiis 
hot properly meluded in this aecounting comes too late, 
when first made in the appellate COLTS, 

Again, the stipulation under Which this cause Was referred 
tothe Auditor (S.10) leaves ne room to doubtthe propriety 
of including these cheeks in this account. It savs that 
ili order hay be passed rete rring the cise TO the Auditor 


to report ah aecount stated, “which account stated shall 


embrace all transactions between the complainant and 
defendant from the time of the formation of the parther- 
ship between them ineluding all evedits whieh 
either of them Wiay he entitled to receive on account of neoney 
or property paid to or delivered to the other 

The questions which “arise isto this check for S] 25.04 
are purely questions of fact. ‘They have been decided in 
favor of the appellee by both the courts below. In such 
a case this court will not interfere “unless the error is 
clear.” (Dravo vs. Fabel, 132 ULS., LS7.) So the contro- 
versy as to the allowance of interest to Osborn is In sub- 
stance a dispute “us to matters of fact, concerning which 
both the courts below have decided against the appellant. 


Other Matters not Raised by any Exception to 
the Auditor's Report, but Discussed in 
the Briezs for the Appellant. 


[t seems to be the aim of the counsel for the appellant 
if they can not prevail upon the court to audit this part- 
nership Hccounht as though ati exception had been filed 
with reference to every tema it contains, end to do this 
without the aid of the firm books, to at least give the im- 
pression that Grheen treated Osborn harshly or unjustly 
in the settlement that was made, to the end that the court 
may be inclined to deal liberally with Osborn’s estate in 
passing Upon the questions that are properly raised in the 
record, Perhaps it is the duty of Gheen’s counsel to take 
some notice of the suggestions made in the briefs on the 
other side in this direction. 

l. The statement under which the parties made the 
settlement of ISS] was prepared by Devereux, who Is 
Gheen’s brother-in-law. Devereux, who was a book-keeper 


1S 


in Jol Plaanans store (290), SaVs, When asked how he 
came to make uy) that statement, that Osborn came = to 
him and asked him to do it, and persisted, after Devereux 
had recommended Mr. Hav, who subsequently became 
(shorn counsel iN) this Cuise (ol): anid Devereux S2Vs 
further that Osborn called tL pron his vyouhger brother, Seth 
Osborn (now the appellant ino this case), and that Seth 
Osborn “in the store of Mr. Hannan” expressed himself 
as satistied with the settlement—that ¢ 'Vrus Osborn turned 
the matter over to Seth Osborn, who represented Cyrus in 
the matter (91, 52) 


Giheen’s examination on this subject was as follows: 


~ he [viel anybody clse appear there asa friend of Mir. Osborn when 
this thing was finally settled. 

“A. Tis brother Seth. 

"Q) What did he do about it? 

“A. Well, he was very well satistied with it. 

“O). Tlow didi lie happen to come there? 

“AL Atomy request. Thad lim brought into it to satisfy Mr. Osborn, 
Il told hine | did not want to setthe with him. unless he was thoroughly 
satisfied. PT wanted his brother to be there. and | wanted him te be 
satisfied. 

“@). Did he bring Seth there”? 

7 Yes, sir: he was there at the settlement and bas a COPY of the 
statement. 

“Q). Did Seth and this gentleman have this statement with them”? 

“A. Oh, yes. 

Be And have some dave to geover it? 

“A. Yea, mr” (33). 


See also What Gheen “uVs as to how Dever UX Calne to 
make the statement (51, 52). 

Cyrus Osborn was recalled after this testimony had 
been viven (72), burt he Wits lol exited (ot) this subject, 
nor did he make any statement in reference to it when he 
Was examined in the first instance. 

Seth Osborn Wills also called in) rebuttal. [lis direct 
testimony shows that he was present “at the office where 
Devereux was emploved” when the settlement was made, 
and that he was interested in it by reason of the fact that 
he held certain acknowledgements of indebtedness made 


19 


by Gheen in favor of Cyrus Osborn, which the latter had 
turned over to him, Seth, as security for some indebted- 
ness on the part of Cyrus to Seth (68,69). Tle was not 
asked on his direct examination whether he represented 
Cyrus Osborn in the settlement or not, or whether the 
statement of account had been submitted to him for ap- 
proval. On his cross-examination he admitted that he 
was at Hannan’s store when the settlement was com- 
pleted, but he denied that he went over the settlement 
between Gheen and his brother, and said that he had 
nothing to do with that, that he had his own matter to 
settle (71, 72). 

It is submitted that upon the question, whether Seth 


Osborn approved the settlement of ISS1, the weight of 


the evidence is that he did upprove it. 

2. Itis said that Osborn put into the business $9,758 ; 
that the protits amounted to over $24,000, and that never- 
theless, if the decree below is to stand, Osborn goes out 
with only 86,827.55—less than he put in. In fact, the 


amounts recelved Ly Osborn “wre as follows: 


Cash payments (7S)....... pedacqnerentnneel $2. S61L.56 
Payments by check (89, 79, SO) ........ 407.20 
expenses of (i<born’s illness (79)...... HHO.10 


Cash at time of settlement in ISS1(54).. 484.00 
Osborn’s board, at 830 per month, for 8 


I ii cence nonvduaiie el ocd 2 SSO.O0 
Due on Osborn’s $11,000 note......... OS2Z7.50 
| I: visi cataied $17,420.26 


This is not a bad showing, considering the admitted 
fact that Osborn’s services were of little or no use to the 
firm, so that his profit Wis really the return solely for the 
use of the money which he put into the concern. 


Let A i A I 


ZY 


Counsel on the other side overlook the fact that there 
Was a loss of over 387,000 by depreciation in the value of 
the real estate. The land was purchased in 1872, when 
real estate values in this city Were at the highest point. 
Krom the depreciation im values which followed the pamnie 
of S70, real estiute It Was lig 


— 


ton liad not recovered when 
the settlement of ISSL was made. The ortgimal bill in 
this case, while setting out specific items tn the statement 
Which are alleged to have been erroneous, does not wVver 
that the price put dprotn the real estate DS the parties 
when they setthed—S25,000—was not fair No testimony 


L not do for counsel to 


on that subject wits offered lt wi 
raise that question for the first time tn the appellate court 

- There Is il wood deal site in) I ie re ord canned in) the 
briefs of the other side about aeertatn due-bill for 82.5000. 
dated , July 1{), IS7 2. tnade by Coreen i tuvor of Osborn 
(S1.)) This is one of the ttems set up i the ortgimal bill 
for Whicl » Osborn clatmied a credit, not cel for the SZ. 
DOO, but tor SL7oO interest thereon (2) Phiis due-bill, 
it will be pereerved, bears date some Weeks before thr 
partnership was formed. On the Pith of March, 1873, 
Cilieen received STs frome, Odstoornr. ter be mnivested in the 
livery business, and Lilve botany (COSboordD) gy corresponding 
receipt (S1). \ dav or two after thy settlement of TSS] 
Wis completed, Seth Osborn, who then held these two 
Pleces of paper, told Caheen t hace lie lielal if «lue-bihho 
Which he wanted to have paid. fle did mot exhibit the 
piper, (iheen Understood him to refer to the receipt for 
S7TOS, and said lie had oa set-of] to thrat, referring to hits 
bill (79) against Osbern for the expenses of the latter's 
Iliness (o-4, 00, 59, G4, 66. 67). 

In his brief, Mr. Willoughby assumes that (sheen lias 
admitted that the S2.500 due-bill had never been peut. 
This isa mistake. (Counsel probably contuses the STO re- 


ceipt with the $2,500 due-bill. Gheen says that he has no 
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special recollection of this particular transaction as dis- 
tinguished from other similar occurrences, but that be- 
fore the liverv-stable partnership was formed, he and Os- 
born had gone into live-stock ventures several times In 
the fall of the year, that he would occasionally receive 
money from Osborn on this account and would give him 
a due-bill as a memorandum thereof; and that when he 
would afterward settle with Osborn the latter was sel- 
dom able to tind the due bill: and Mr. (sheen presumes 
that this is one of those missing due-bills (30, ol, 46, 59). 

} It is said that Gheen kept no book account for 
charges against himself and that Devereux’s statement 
was made on the ISSUT Ip tron that Gheen “had never 
drawn a dollar for himself.” The obvious answer to this 
is that Culpeeeny wis charged with all the receipts of the 
MY, JUST iis though every collar lieve crane Into his OW) 
pocket fer lis own mdividual use the moment it Was paid 
to the firm. And it is to be observed in this connection 
that Devereux elves (iheen ne credit in his statement for 
any part of the sums of 82.000 and $6,606.17, which the 
Auditor finds (sheen lieved contributed to the capital of the 


firm in the first vear and a halt of its existence. 


()r) the whole it is stromiutted that the decree below 


should be affirmed 


A. S. WorTHINGTON, 
Solicitor for Appellee. 
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ROBERTSON, COLLECTOR, VS. LUTZ ET AL. ] 
| Writ of C,TOT. 
I"SrIrep STATES OF AMERICA, ss: 


The President of the United States to the judges of the cirenit court of 
the United States tor the southern district of New York, greeting : 


Because in the records and proceedings and also in the rendition of. the 


iudyment of a plea which is in said cireuit court betore vou, between Louis 
judge 


Lutz and Joseph Movius, plaintiffs, and William Hl. Robertson, defend- 
ant, a manifest error hath happened to the great damage of the said 
William H. Robertson, as by his complaint appear. We being willing 
that the error, if any hath been, should be duly corrected, and full and 
speedy justice done to the party aforesaid in this behalf, do command you, 
if judgment be therein given, that under your seal, distinetly and openly, 
vou send the record and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, together with this 
writ, so that vou may have the same at Washington on the second Menday 
of October, eighteen hundred and eighty-six, in the said Sapreme Court, 
to be then and there held that the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done thereon 
to correct that error, what of right and according to the laws and customs 
of the United States should be done. | 

Witness, the honorable Morrison R. Waite, Chief-Justice of the said 
Supreme Court, the 4th day of June, in the year of our Lord one thou- 
-and eight hundred and eighty-six. 

[SEAL | Timotuy Grirviru, Clk, 

The foregoing writ is hereby allowed. 

Wa. J. WALLACE. 


) (Indorsed:) 9577. U.S. Supreme Court. William H. Rob- 
ertson, plaintiff? in error, against Louis Lutz and ano., defendants 

inerror. Writ of error. Stephen A. Walker, attorney for plaintiff in 
error, 

Due service of a copy of the within writ of error is hereby admitted 
this 4 day of June, ISS86. 

HartrLey & CoLeMAN, 

Attorneys for Defendants in Error. 


UNITED STATES OF AMERICA, 

Southern district of New York, s&s: 
I, Timothy Griffith, clerk of the cireuit court of the United 
3 States of America for the southern district of New York, in the 
second circuit, by virtue of the foregoing writ of error, and in 
obedience thereto, do hereby certity that the following pages, numbered 
from four to eighty-four, inclusive, contain a true and complete transeript 
of the records and proceedings had in said court in the ease of William 
H. Robertson, plaintiff in error, aga’t Louis Lutz a’d Joseph Movius, 
defendants in error, as the same remain of record and on file tn said office. 
In testimony whereof [ have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the southern district of New 
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York, in the second cireuit, this seventeenth day of Angust, tn the vear 
of our Lord one thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred and eleventh. 

[SEAL. | Timorny Grieereen, C74, 


| SiH HIONS. 
Supreme eourt of the State of New York, citv and county of New York. 


Louris Ler & Josepi Movits. phainrires, | 
rin 
Wier EH. Roperrsox., pEFENDANT. — | 


To the above-named detendant : 

You are hereby summoned to answer the complaint in this action, ane 
to serve a copy of your answer ou the plaintifls’ attorneys w ithin twenty 
davs after the service of this summons, exclusive of the day of service ; 
and incase of vour failure to appear or answer, judgment will be taken 
against you by detault, for the relief demanded in the complaint, 

Dated New York, Jan'v Ith, [SS5. 

Ilarnriurny & COLEMAN, 
Plaintitis’ Atorne US, 
Odihive and post-office add ye SS, Hh? Hve// street. Ni uw York ¢ ity, 
5 (Indorsed:) N.Y. supreme court. Louis Lutz, &e¢., against 
William Tl. Robertson. Summons. Hartley & Coleman, pitts’ 
attorneys, 62 Wall street, New York City. 


Y omplaint, 


( Supreme court of the State of New York, city and county of New 
York. 
Louis Livz & Joserun Movius, PLAINTIFFS, 
against 
Witniam H. Ropertrsox, DEFENDANT. — J 


Plaintills complain— . 

Ist. That defendant was, during the times hereinafter named, collector 
of customs of the United States at the port of New York. 

2d. That plaintiffs were, during said times, partners in trade, under the 
firm name of Lutz & Movius, and as such duly imported and entered 
at the port of New York the goods described in the bill of particulars 
annexed, 

od. That plaintiffs, in order to obtain saad goods, were compelled to 
pay the defendant, as such collector, in excess of the lawful rate of duty 
on said goods and of the amount required by law, the sum of seventeen 
hundred and five .°py) dollars. 

4th. That plaintitts filed with said defendant due and timely protests, 
in wring, Upon each cntry of said woods waist his deelsion exacting 
such duty, setting forth distinetly and specifically the grounds of objec- 
tion thereto. ap 

5th. That plaintiffs made due and timely appeals on each entry to the 
Secretary of the Treasury, who affirmed the decision of the defendant 
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upon certain of said entries, and as to the rest neglected for more than 
ninety days, as well from the dates of said appeals as prior to the com- 
mencement of this action, to decide said appeals. 

6th. That the bill of particulars, hereto annexed, states for each im- 
portation separately the date of entry at the custom-house, of the pay - 
ment of duty in excess, of the filing of the said protests, of the appeal to 
the Seeretary of the Treasury, and of his decision thereon, if rendered, 
together with the other particulars required by law, and is made a part 
thereof. 

7th. That said sum, so exacted as aforesaid, has never been repaid to 
plaintiffs, and is still due and owing to them. 

Wherefore, plaintiffs demand judgment against defendant for the sum 
so exacted as aforesaid, with interest on the several sums named in the bill 
of particulars, from the several dates of payment as appear thereby, to- 
gether with the costs and disbursements of this action. 

IlaArTLEY & COLEMAN, 
Attorneys for Plaintiffs. 


(Indorsed :) 2519. Supreme court, city and county of New York. — L. 
Lutz &al.against William H. Robertson. Complaint and bill of particulars. 
Hartley & Coleman, plff’s. attorneys, 62 Wall street, New York City. 

Due service of a copy hereof is hereby acknowledged this 26 day of 
Jan’y, ] SSS. 

Kit Roor, 
1S. Atty., Atty. for Deft. 


‘ Bill of particulars, 
Name of importer (for all the Im portations), Lutz NX Novinus. 


Imported from Liverpool, 


: z ~*~ —_ . - - > 
: . | of fo Ses. 3 
ior = ea = 7 Sc ef ¥ 
1M - ription Name of Vesaey ‘a . | ~= - . ae “3 ~ 
al gods, - rm = ~ - - Ay = + = a 
s $s sve | 6388 | 820 | Sk 2 
== =“+ ==s =< = as = 
= =i a”™ < = a < 
Acid 1F 83. 1aBS 1 Ra: ates | 184. 
liosalie DEERE scaese ssee Nov. 2) Nov. 19 Nov. 19 $457.10) Feb y23 Oct. 21 $455.30 
Lisnacriere ...... ‘* 25} Dee. 22 Dee. 22. 616.00 | Jan'y2l ‘* 21 |) 450. 21 
184. Imad Lma4. 1X84. 
Pierie Arizona : Jan'y 9! Jan'y22 Jan'vy22 155.05 Feb'y 9 29 | 465. 10 
' _ City of Richmond , Feb’'y & | Feb’y25* Feby25 155.05 |) Mar. 18 * 2 | 467.9 
| Ab\ ssinia Ap S5| Ap. 18; Ap. 18' 155.06 May 13 |.....<. ..«| 471.25 
Rosalie ... Gallia ............ June 14 | June 27) June 27 67.90 ‘July 19. Nov. 18 | 481.29 
| CORTES . coccce cee. Junel4 July 7 duly 7 OY. 40 - 18 | 453,10 


‘ ( rrhiorari. 


The President of the United States of America to the judges of the supe- 
rior court of the city of New York, greeting : 


We, for certain reasons, being desirous that our cireuit court 

of the United States for the southern district of New York, in 

LI. s.] the second cireuit, shall be certified of a certain cause com- 
meneed before vou against William H. Robertson, defendant, 


LUTZ ET AL. 


ROBERTSON, COLLECTOR, Vs. 


by Louis Lutz & o’rs, plaintiffs, do therefore command you that the rec- 
ord and proceedings in the said cause you distinetly and openly send to 
the said circuit court, at the city of New York, on the 7th day of Febru- 
ary, 1885, as fully and amply as the same are remaining before you, by 
whatever names the said parties may be called therein, together with this 
writ, that our said court may cause to be further done thereupon what of 
right ought to be done, 

Witness Morrison It. Waite, eSqULre, (hief-Justies ol the Supreni 
Court of the United States, the 3d day of February, in the vear one thou- 
cand eight hundred and eighty-five. 

| Timoruny Girerrri, Clerk, 
Keane Roo, 
lL nited States Atforney, Atlorney for Dey nelane. 


) (Indorsed:) 9577. U.S. cireuit court. Louis Lutz & ors vs. 
William Hl. Robertson. Copy certiorari. Elihu Root, U.S. at- 
forney, attorney for detendant. 

Take notice that the within is a copy of a certiorari this day issued out 
of the eirenit court of the United States for the southern district of New 
York. 

New York. ely’ be 14. 

Yours, 
Knint Roo, 
U. &. Atornen, Attorney for Defendant, 

To Messrs. HaAntiEey & COLEMAN, 

Plaintiff's AtMorney, 


10) Answer. 


(‘ireuit eourt oft th lL nited States forthe southern district of New York. 
Lovis Lurz anp Joserun Movies 
rs. edad. 


Witniam H. Ropertrsox, contecror, ere. J 


The detendant answers to the complaint as follows: 

I. Ife denies that the true duty or that the true and lawful rate of 
duty on the goods reterred to in the complaint was as stated in the com- 
plaint ; and he denies that the plaintiffs were compelled to pay or did pay 
defendant as collector or otherwise the sum stated in the complaint or any 
sum in excess of the amount required by law iis duties pron the said goods, 
or that any sum of money unauthorized by law was exacted as duties on 
said pre wns or otherw Ise, 

I]. He denies that the plaintiffs filed with the detendant any protest 
or protests In writing In which the grounds of objections to the exaction 
of duties on said goods were distinetly and specifically stated. 

Ill. tte denies that the sum stated in the complaint or any sum is now 
due and owing the plaintiffs. ; 

IV. He denies that he has any knowledge or information sufficient to 
form a belief as to whether the goods alleged in the complaint to have 
been imported at the times therein mentioned were in fact such goods as 
are deseribed in the said complaint. 
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V1 V. And further answering, defendant alleges that all moneys 

received by him from the plaintiffs in respect of the importations 
in the complaint alleged to have been made were demanded of plaintiffs 
and were by plaintiffs voluntarily paid to him in his capacity as collee- 
tor of customs, as and for duties due the United States on imported 
merchandise and were forthwith before the commencement of this aetion 
and before the receipt by defendant of any protest or objection on the 
part of the plaintiffs paid over by the defendant in his official capacity 
aforesaid to the United States and plan ead by voud his control, 

Vi. And further answering, defendant alleges that all moneys received 
by him from the plaintiffs in respect of the importations tn the complaint 
alleged to have been made were sums due from plaintiffs to the United 
States as duties according to the rate of duty inposed by law upon arti- 
cles of merchandise imported by plaintiffs and assessed with duty, and no 
other sums than duties regularly assessed and ascertained and liquidated 
according to law upon the plaintiff's entry thereot were collected or received 
by defendant from the plaintiffs. 

Wherefore defendant demands judgment, that the complaint be dis- 
missed with costs, 

ime Roor, 
MTL if States Affornen, Attorney for the Defendant. 


(Indorsed:) 9577. U.S. eirenit court. Southern district of New 


York. L.. Lutz et al.. WS. W. HL. Robertson, collector, ete, Answer. 
Mliha Root, United States Attorney, attorney for defendant. 

New Y ork, une Ba ISS.. Plaintitl’s attorney, 

Po Hartley & Coleman, plaintitl’s attorney, 
iz Minutes of fy rel. 


Ata ~tated term of the eireuit eourt of the United States of America 
tor the southern district of New York, in the second cireuit, held at the 
United States court-rooms in the city of New York, on Friday, the elev- 
enth day of December, in the vear of our Lord one thousand eight hun- 
dred and cighty-tive. 

Present, the honorable Tlovt Hl. Wheeler, sitting as cirenit judge. 


Louis LvTrz ET AL. 
4 Fl AY dy 

Winniamw H. Ropnerrson, J 
Now comes the plaintiffs, by Hartley & Coleman, e=qs., thei attorneys, 
and hove the trial of this ealise, Likewise COMCs the dete ndant, by Sam- 
uel B. Clark, esq., asst U.S. att’n’y, his attorney. Thereupon a jury 1s 
empaneled and the cause proceeds to trial. Counsel for the respective 
parties stipulate in open court that if the verdict be for the plaintiffs it 
shall be for the plaintiffS generally, subject to adjustment at the eustom- 

house, under the direetion of the court. 

After hearing the evidence of the parties, the argument of counsel, 
and the instructions of the court, on Monday, December 14, 18865, 
Ie the jury retire, and on their return render a verdict whereby they 
find tor the plaintiffs generally. 
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It is ordered that ‘A certificate of probable eauuse be entered here! li, and 
that the defendant have it stay of all proceedings on said verdict for thirty 


days, 
A COpYV. 
Tivorny GrierritH, 
Clerk. 


14 [nited States cireuit eourt for the southern district of New York. 


S. S. 8907 i. (‘ru srom-Llouse, 
(illeetor'’s Othe. Sine y a IANS. 


) 7 
Ms, Verdict dated [owe miber Ith. ISS-, 
W. Hl. Rorenrrson,. } 


. . . : | . , . : 
Sire: The hedpuistaneny inp tive tbove case Is as tollows : 


Amount overpaid ....... eee phen dese enuedeener ; _- BI, "24. OO 
Interest added to Dec. La. Tes cacdne be cuca deeees —- 24. 4s 


or rhe UNrrep STATES Coun 
I 1 thie ‘/’~ lilt yi District ot \, ii Vork. 


ls Theretore it is considered by the court now here that plamtits 

recover of the said defendant the sum of two thousand and twenty- 
nine dollars and thirty-eight cents, the amount of the said verdict as adjusted 
at the custom-house under the direction of the court, together with fifty- 
seven dollars and forty-nine cents interest, from date of rendition, and 
sixty-three °°, dollars, costs of suit, amounting in all to) twenty-one 
hundred & fifty ~y dollars; and it is certified that detendant had 
probable cause to make the exaetion complained of, 


Judge =! ORO Ds 
Ipteres! be. 40° 
C‘osta .. oe. on 


Judgement signed this second dav daw of June, A. DL D886. 
JOHN A. SHTELDs, 
Deputy Of 
i ‘ 


If endorsed :) U.S. etreuit court, southern district No York. 
Louts Lutz et al. vs. W. HL. Robertson. Jude'’t roll. Hartles 
& Coleman. pl it’s atts =. (,°? Wal] -.. city. | ~. erreutit eourt. Filed 


Jun. 2, 1886.5 p.m. Timothy Griffith, clerk. 


a 
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li Bill of exceptions, 


[nited States circuit court, southern distriet of New York, in the second 
_elreuit, 


iavis LuTz ET AL. 
against N. s. YG 6. 
Wirstam TL Ropeirson. | 


eit remembered that afterwards, and on the Lith dav of Deeember, 


IXS5, the Issues in this cause came on for trial in this court before the hon- 
orable Hove Hl. Wheeler, district judge of the United States for the dis- 
triet of Vermont, duly assigned to hold a trial term of this court at the 
city of New York, and a jury duly empanneled and sworn, and the fol- 
lowing, among other things, occurred : 

The plaintitl, to sustain the issues joined, called as a witness 


Josern Movet =, VW he, bere duly Wort, testified that he Wis one of the 
plaimtifls in this action and a partner in the firm of Lutz & Movius; that 
he was engaged in the business of dve-stutls, aniline dve-stufls, extracts, and 

TH Do df th article called plerie acid, ana bemg shown certain en- 
[s tries and invoices, testified that they were his, as well as the pro- 
tests, appeals, and decisions named in the bill of particulars, 

be ing shown an Chiury Ih the bisnacebe hex. ade testified that the woods 
oy that invetee were coralline and rosalic aew : that he has been tn bust- 
ness about TO vears; that he did not consider himself an expert in colors ; 
thiset he had “ct rosalte acid for It) ve aPs < that rosalie acid is generally 
known and has been bought and sold in trade and commerce in this country 
sinee lis aequaintanee with it as coralline; that it was also known as ro- 
salle aeid; that he knew an artiele called pteric acid, and that was the only 
Pecithe he knew it Ly - th it it cold rosalie acid to the manufacturers of pulp 
colors, 


The plaratitt thie 1 enliedd 


AAMES r, 1} LRNETE, WwW he was duly sworn.and testified that he Wis a tnantu- 
tacturer of colors, doing business in New York, and had been for 17 vears, 
and was also a physician: and that for 17 vears he had been acquainted 
with an article called resalie acid; that he had imported it for 17 years, 
and was one of the earliest importers; that he had imported more than 

halfof the whole quantity brought into this country ; that it is used 
4 tor the manufaeture of colors, red, and all reddish shades; it 1s 

made into pigments, principally used for wall papers by wall-paper 
manufacturers ; not used for any other purpose to his knowledge thaf the 
inanutacture of pigments; is not used to his knowledge itself as a colot or a 
dvi , ard lie never knew it te be used as a color or dye in the trade and 
commerce of this country. Anattempt was made to use It asa dye abroad 
in the early period of its introduction into commercial use ; he tried to sell 
it te dvers fora }™ rica of four or hive Vears | had no STCCESS ° they tried 
it and wouldn't use it; that he is a practical chemist ; that he is a ac- 
quainted with rosalie acid; that it is an acid; that it is made of carbolie 
acid, oxalie acid, and sulphuric acid ; that carbolie acid is used for medie- 
inal and manufacturing purposes ; that nitric and oxalie acids are both 
largely used for manufacturing purposes; carbolic acid is used for medi- 
eine and nitrie acid to a small extent. 


) 
Zt 


| 
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— 


( 
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Acquainted with pierie acid ; deals in it; is an acid used for the manu- 
facture of explosives, and used in beer ; also used in composing dyes and 
for other purposes. 


Being cross-examined, the witness testified that as far as his un- 
derstanding went he spoke positively about picrie acid being an 
acid ; that he had combined it with bases forming a picrate of lead 


in the same manner that he would make a salt of lead with another acid ; 
he has made salt of lead with pierie acid ; that he considered everything 
an acid that unites with lead to form a salt; anything that unites with lead 
after the manner of acids in general; that is, by giving them a hydrogena- 
Lion. 


Being asked if he considered that to be an acid, he answered, that 


was the usual teets. 


is the most prominent characteristic of an acid ; that it was a characterts- 
tie and not a definition, Asked whether anything that had that eharacter- 
istie was an acid, he said that is one of the prominent characteristics of an 
acid : that he hardly thaouelit that was universally true of every acid - that 
there were other tests of whether a thing was an acid or not. Asked what 
cLlin We red, “Onin tiistes : these pleric acids did hat have 
a sour taste, but there were manv acids that had no taste: that another 
was the characteristic of reddening litmus paper; that pieric acid would 
not do that: that those were the three chief characteristics he thought 


that the chief one was combining with bases to make a salt: that 


Was nota characteristic of all acids ; there were a great many acids 


Which have 


not the sour taste, and do not redden litmus, Being 


asked whether there was cin) thitne else that le based his opinion on that 
pieric acid was an acid exeept the quality of uniting with lead to form a 
salt, said, * Well, L base my opinion also upon the opinion of authorities.” 


At the date of the passage of the act of Mareh Srd, 1885, setentitic au- 


thority was not uniform on the subject. Being asked, “ Is this also a test 
of whether i thine Is an acre ar phat, In nacdition to the three vou named, 
that the article under examination acts upon metals?" he said to the best 
of his know ledo: if hid, 


Q). Is it so that pierie seid sets pon metals, the result being the evo- 


lution of lively Meron) | 


, 


A. You mean put the pierie acnd in metals? Oh, it will not do so: it 


d. 


it 


willact upon a metallic compound in such a way that it will combine with 
the metal of the compound nel o1Ve ty) its hydrogen in place of the metal 
which it contains: 
form a salt serie water, 


will unite with a metallie hvdroxvd compound and 


Q. Those are the four tests that are usually applied, and) pierie acid 
answers tooone of them” 


A. No, sir: fa the chief charneteristie fest: | “iV chief tests. bier 


eiilise thacat { 


t 


‘ 
i 


is applied to more acids than any other test T know 


of: that be had hime lt applied into plerie acid, to acids generally In many 
cases ; that he is acquainted with marsh gas; that he believed that was 
not an acid, 


Does that act upon metallic hyvdroxvds, forming salt and water”? 
never expertenced with it and don’t know whether it does or not ; 
don’t know as a matter of scientific authoritv : never examined the action 
of marsh gas particularly ; that he thought aleohol was not an aeid ; that 
he don't know whether aleohol would act upon a metailie hvdroxvd and 
form salt and water or not; that he believed) pieric acid Wis a dve: that 


al 
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it was in commerce derived from ecarbolic and citric acid: that earbolie 
acid crystallized is derived from crude carbolie, and that from coal tar; 
that coal tar is the practical source of supply of all the parts of 
pieric acid. That rosalie acid is an acid, and that he was as positive 
about that as he was about pieric acid, ard that he based that conclusion 
from his experience of 17 vears in handling it, and upon nothing else. 

Q). W hat test of an acid does rosalie acid need t 

A. Combined with basis to make salts in the same manner other acids 

will. 
233 (J. [s that the only reason vou have for calling it an acid 2— 
A. Also the testimony of authorities upon the subject. [tis not 
<our: he believes it has no taste, not being soluble: it Is not red: it Is 
dark green ; never saw any that would turn litmus red ; never applied any, 
but think it would. 

The only reason tor calling it an acid ts thy Opinion of authorities, and 
the taet that it unites with metallic hydro-oxydes to form salt and water ; 
don’t know that marsh gas does the same: does understand that marsh 
gas is not an acid; has heard of phenols: some call one thing a phenol & 
some others. earbolic acid is the phenol and all subdivisions of carbelie acid 
are subdivisions under the phenol; believes phenol to be a name for a 
division of chemieal substances. Tt has been so treated by some authors. 

(). Ts not rosalie acid itself a base?—A. Not tomy knowledge. TI have 
used it constantly to unite bases. 

As far as he knew, the majority of authorities at the date of the passage 
of the act were uniform that rosalie acid) was an acid : that there might 
have been a few authorities the other way, but he could net recall one; 

that he is acquainted with Roscoe and with Sehorlemmer, Ball he 
24 had not read: that Roseoe, Schorlenmer, and Ball were authorities 

in chemistry ; that he is acquainted with the chemical views edited 
by William Crookes, fF. R.S.; that it is a recognized authority, 

Q). [show vou volume No, 990, dated Jan. i 7, S79, an artie’e on the 
combination of aurine with mineral acids by Schorlemmer; that is the 
Schorlemmer vou referred to °—A, | oir ve i Is. 

There Is only one rosalic acid in COMmmeree, Schorlemmey r aurine might 
be different: don't know, but one rosalie acid alluded to in this ease isn’t 
derived from rosaniline at all; should judge it to be different from the 
verv fact that it is made from rosaniline. There may be two substanees 
called rosalie acid, one made in lab’rateries and the other the rosalie acid 
in commerce, 

vw ™ Being there for a base,” is that i ’—A. If it wa- The faet that 
he distinguished between rosalie acid and aurine shows that he ix not speak- 
ing of the rosalie acid of commerce. 

Aurine is another name for the rosalic acid of commerce and coralline. 

(2. Aurine is a name used by the dealers in aniline dves’—A. Not 

usually; generally rosalic acid is the general name. 
20) Does not know that it published in his catalogue under aniline 
ve S OF colors : never seen them - dont believe the rosalie acid of 
commerce forms a compound with mineral acids; don't believe it will 
erystalize; don’t know. The practical souree of supply for the aurine or 
corralline of commerce is carbolic acid, oxalie and sulphuric aed, 

Q. Coal tar ?2—A. Well vou have to [got to] take into consideration 

sulphuric acid and oxalie acid also; vou couldn't get it without these, 
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Q. What is the practical sour-e of supply for the rosalie acid of com- 
merce?—A,. Sulphur is one of the sources, eoal tar ix another, soda is an- 
other, 

Q). What isthe main souree?—A. Coal tar supplies one-third. —T mean 
one-third of the bodies used to make rosalie acid, 


Don’t think rosalie acid) exists as such in coal tar. Rosalie acid is not 
naive to his knowledge. 

Q). Do you agree with this from Schorlemmer, page 611, “Aurine C,, 
H,, O.; this compound is found in commeree under the-name of coral- 
line or rosalic acid, and is used tor dveing silk and wool” ?—A. Might 
have hoon “ut the time he wrote that: if he “avs it Wis so, it Wils ; I don’t 
know, 

(). In ISTIV—A. It might have been when he wrote that. My 
4) information is that they tried to use it asa dye in England, and its 
use has been abandoned ; don’t really know that. 

\equainted with Calvert's Dyeing and Printing Manual; is a work of 
authority, 

Q). Do vou agree with this, page 461, Coralline gives a variety of fine 
red shades, which are easily moditied by the proper re-agents, but its liabil- 
ity to change renders it ~omew hat dithentt to fix the color (on fabries tw 
Whieh it ts applied” I. A, suppose it ix true if he savs so, 

Q). Tt may, however, be printed with albumen or laccarine, 8 ounees of 
aurine solution added to 2 pounds of lactarine, dissolved in one pint of 
sovonia gives wood results. The caletum and lime lakes of coralline are 
largely employed by paper stainers.” “That ts what vou know it as ?—A\. 
Phat is What we use it fir. 

Q). Do vou agree with this, page 465, ° Red coralline is much used for 
dveing woul ate - — i | don't know, 

(). Ile is authority on that.—A. He ts authority bextract read | > Red 
housed for dveing wool, but it has the disadvantage that 
When it comes imn-contact with aeids the red eolor fades to vellow ; this 


i 
eorallime ts mie 


may be prevented, however, by the use of caleined magnesia, the 
yf coralline iy ine dissols cal in water or alcohol, The eolor produced 

isarich, Purkey red, which maintains its intensity and brillianey for 
years. “This red shade ean be produced at about 2 thirds the cost of that from 
cochineal, and has the advantage that tt is not turned blue by washing in 
water containing much caleicum carbonate.” | Witness shown book.| That 
appears to be apiece of cloth dved with aurine given as an illustration, — Is 
acquainted with Crookes Hand Book on Dyeing and Printing ; it isa book 
of authority ; believes he gives samples of cloth dved in aurine; has tried 
In lis own experiments to use resalie acid in dyeing ; have tried to intro- 
duce it, but none of them would use itin this eountry: what was done in 
foreign COUN ES he don't know, ‘These hooks were printed in IN 74 or 
thereabouts: rosalie acid was introduced in commeree about T864 or 5, 
and CN] rimnents We re made, ich lis knowledee. and rent etlorts were made 
to use it in dveing abroad, and finally now, as far as his knowledge goes, 
the use as adve has been given up, the experiments abandoned ; here it 
has never been successful asa dye, rosalie actd, commercially speaking. 

i. Pierce seta 1s | dye” — - lt Is tised, 


Redirect : 


28 [n trade and commerce pieric acid is known ertirely as pleric 
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acid. Rosalie aeid is known chiefly as rosalie acid and oceasiona’ly as 
aurin > oF corolline acid, 

(QQ. Under what class are they known ?—A. They are simply ealled for 
ts rosalie acid : they are ealled for as an acid, If they eall for rosalie 
acid they want the article rosalic acid. — By calling for it thev don’t classify 
it. 

In all chemistries a list of acids is given; they always appear as rosalic 
acid and pierie acid in them. Nitric acid is an illustrative name or de- 
<cription, besides pierie acid) and carbolic ; as a physician he knows pic- 
ric acid: has been administered as a tonic; acquainted with U.S. Dispen- 
-atory ; has the highest reputation; under the title of acids in’ Schorlem- 
mers book, pleric end and rosahie acid both chppecee, 

Lrecross : 
Chief use of pleric acid is not as a medicine but as adve ; rosalic acid not 
used at allas a medicine; as an article of commerce pierie acid is mainly 
usedas adve; rosalie acid is mainty used to make lake and colors, 
r+ | (). Is the coloring principle in the lake 2—A. Not entirely, 
(). Lasn’t itone of the coloring principles ?— A. On the same prin- 
f iple thisit any two Component parts of il color, one’ would form or take it peart 
informing the color of course ; vou couldn't call either one of them the 
coloring principle; you coulda't get the particular color vou wanted with- 
ont the combination of the two things: ter ret the color we have to come 
il it W ith, colorless bisa He 

(). What sort of things is rosalie acid usually combined to make a lake 
~olor’—A. Magnesia; the object of printing in those bases ts to vary the 
~hade of the aurine to get the different colors to suit different purposes, 
ana after those colors are made they wre dealt rt) is articles of eeoormmie ree, 
Out ot the compound aurine and magnesia vou make a lake, give ita 
| btie's ame, and <el| if 10) people who buy lake Be wall-paper manufactur 
(Ts and peipeer ~taine Is of all kines. Lake I~ ret qtiite the “ihlhie thing il 
i color; not quite so wide a distinetion as a color. Tt ts ineinded im the 
-pectes of colors. 

Redirect : 

The process of dveing and color-making are manufieturing processes, 
lia the chemical books spoken of in the index, rosalie actd and pterie acid 
are given as acids, 

To further sustain the issues the plaintiffs called Was. .d. \IATUE- 
) ~on, who, being duly sworn, testified that he did business in New 
York, and his firm name was Wm. J. Matheson and Co.: that he 
dealt in’ dye stuffs, principally with the coal-tar dves, and had been in 
business about 10 years. Being shown plaintiffs samples he knew these 
articles, rosalie acid and pierie acid. Rosalic acid is sometimes known as 
aurine, pierie acid by no other name; those are the names known in trade 
in this country ; dealt very little in pieric acid, but has in aurine for last 
lO vears; knows what pierie acid is; he dealt inantline colors. — ‘oal-tar 
colors and aniline eolors are practically the same thing; the proper name 
s aniline dyes; they are in fact aniline dyes ; has sold) rosalie acid quite 
argely to color manufacturers, principally wall-paper manufacturers, peo- 
! 


ple who manufacture it into colors or lakes: knows of no other use for it ; 
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never sold it for any other purpose; supposes James BP. Barnett is the 
largest manufacturer of it; believes it is made from a derivation of coal- 
tar, that is from earbolic acid ; shouldn’t say it is known as a dye at all, 
because it isn’t a dye; shouldn’t regard it as a dye at all, as it Is not to his 

knowledge used as a dye; never knew it to be practically used for 
I dyeing ; sells coal-tar colors ; does not handle pierie acid ; has no 

faith in itas adve: don’t buy it for a dveany more than he would 
nitric acid: knows aurine or rosalic acid as been used in commerce since 
he has been in business, 

("hoss-examination : 

\. ls rosalic acid ti coul-tar color”? — A. lt Is it product from whieh ‘i 
color 1s made, 

(). | ~ it it eoul-tar color itself it- the fertin Wis used in trade prior tw 
Mareh 3rd, T8833 °—A. T have never heard it deseribed as a coal-tar color 
in trade, | 

Does Heol know af ¥eT seeing it listed in) lists of eoal-tar colors, price- 
lists; they did not so list it. Has scen Pickhardt and Kutrotfs’ price-lists 
I being shown a paper); should say that was one of them. 

(). Will the way in which Piekhardt and Kutroff class aurine and ro- 
salic acid affect your opinion as to how the trade generally classed them 
Upon the prootrat of whether they class it tim tll aniline or eoul-tar color aor 
not?’—A. TL should sav that their classification would be one of the usage- 
of the trade; it isa first-class house. Ts aequainted with FE. Sehlbach and 
Company ; has seen some of their price-lists shown punplilet F should 

say that was one; after looking at those price-lists and answer- 
32 ing the question as to whether or not the trade generally in this 

country classed rosalic acid or aurine or coralline as a coal-tar color 
should say they were not classed as coal-tar colors any more than indige 
extract or arttiictal alizarine which he tinds;: finds them in the same list 
in the ease of Piekhardt and Kutroff under the head of reds: sees 
AUrine refined : shouldn't conelude trom these price-lists tlict the trade 
lisagve Was to class rosalic acid as cin aniline color ora coal-tar color, 

(). You find them under the special heads, do Vou mot; those other 
things vou spoke of under the head of extracts ?—A. [ found * extracts 
and carmines and artificial alizarine ” is another head. 

Q. Now take the list of reds, are they aniline colors in the trade ?— 
L. I should say thes would be known as aniline colors ; aurine [ find is 
put in them |shows a paper}; should say that was Adolph Klipstein’s 
pricelist. 

“QQ. Does that help vou to sav whether or net in the trade aurine wa- 
regarded as a coal-tar color2?—A. | think under the head of red aurine is 
mentioned; under the weneral head aniline dye soluble in water. 

“CQ. Then under red come aurin’9—-A. Yes, sir.” Coeal-tar 
dives are popularly know Hh iis aniline dy Cs, Hlave vou heard of nZw 
ves? A. We know the AS dives, Ves. The witness also testified he 
knew the phenol dyes, Thaline dyes, nap thaline dyes, and that these were 
included in the eoal-tar colors as a general name ; that the expression 
eoal-tar dyes, and the expression coal-tar colors, as used in trade, were 
sed to vroup ina variety of colors : that under the genera] venerie phrase 
the azo colors were included; might sav azo dves; knows of no azo 
colors: Zo colors COMES within the expression eoal-tar dives and phenol 
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dyes and phenol colors ; phenol brown is a Bismarck brown ; nap'thaline 
phenol dyes comes within the general expression, and aniline dyes, 

Understands there is a strict meaning of the term aniline dyes which 
include the azo and then popularly and loosely aniline is used as synono- 
mous with coal tar; deals ina color called azo searletsit is a dye ; don’t 
know whether or not an acid : deals in) colors called soluble blues, knew 
them as soluble blues, not as acids; don't know whether they are or are not 
selids asa matter of fact, and don’t care: deals in colors called alkaline 

bines: don't know whether are acids, and don’t eare: deals in acid 
34 brown; don't know whether it is an acid: it is called acid brown 
beeause it isdved with an acid, and the reason alkaline blues are 
called so is because they are dved with analine witha bath. Whether 
these things he has been asked about are acids or have acids properties 
or ret, }~ il thing he dosen't eure about: don't know whether the class 
of dves known as azo dves are generally acids or have acid properties, 
Redirect : 
Doesn't regard these articles in suit dyes at ali, 
Recross : 

Hardly deal in pierie acid at all and knowledge is very limited abeut 
it. Is probably the largest importers of rosalic acid and sell it entirely 
for making colors and lakes. 

Redirect ; 

lx aware that in the guides for dyeing and printing there are samples, 
pieces of cloth dved with coralline and aurine. Is acquainted with Cal- 
vert’s book ; finds at page 461 a sample dved with aurine; finds another on 
the next page marked coralline which is another name for rosalic acid, 


To further maintain the issues joined, the plaintiffs called Av- 
32) Gust KutpsTeixn, who being duly sworn testified that he was 
an importer of colors, dves, and chemicals, and had been in business 
about 12 vears; that he knew the articles picric and rosalie acid, and im- 
ported them ; that rosalie acid was used for making paints, lakes; that it was 
called in trade in this country rosalie acid or aurine ; that he had dealt in 
it for several vears ; that he had it on his list as, also, pieric acid ; he would 
hot consider these articles aniline colors or dves (shown il pxiper) : that is 
our present price-list, and that (shown another) ts our list for 1878. 
(‘ross-examined : 

I familiar with the expression * val-tar colors and eoal-tar dyes.” Prior 
to the tariff act of 1883 the term coal-tar dyes was not used: it was aniline 
colors; it may have been used by dve-stuff people ; that he was an im- 
porter of both rosalie acid and picric acid ; that in his price-lists he classed 
them among the acids ; that he was sure of this. / Shown a puiper marked 
Def't’s Ex. A.|) That is one of our price-lists.  Fueh’ines are aniline 
dyes: poncean isan aniline dve; scarlets, red, 1, 2, 3, are aniline dyes ; 

saffranine, different shades, are aniline dyes; eosine, soluble in 
On water, for wool, cotton, and silk, are aniline dyes; orange and yel- 
low are aniline, some of it. 

(). Now see what vou have got down there. “Aniline-orange N, 
aniline-orange hb. pieric acid.” Do you change your testimony 2—A, 
Would | eal] them picric acid ? 
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(). The next heading is phosphene ; is that an aniline ?—A. Dye. 
Q. The next are browns; are those aniline ?—A. Yes. 

QQ. Then methyl violet ?—A, Yes, 

Q. Then methyl green ?—-A. Yes. 

(), Acid greens 2—A. Yes. 

(). Alkaline or Nichol blues ’—A. Yes. 

(). Crray 2— Yes. 

(). Then comes the heading “ Calico printing specials.” —A. Yes. 
(). Ultramarine blue; is that an aniline ?—A. No. 

(). Then, on the back, “ Speeial dyes and chemicals for wools, &e.— 
Sundries,” and under that isa list of acids, which T will read, or you 


may, except the statement, which don’t include pieriec acid or rosalic 
“ ¥ acid. TL understand the way that price-list was made up all the 


colors specified in the first three columns are aniline colors: is that 
sp Pa A, T would except from that pieric acid, 


To further sustain the issues plaintit® called— 

Po Scivirze-Bercer, who, being duly sworn, testified that his busi- 
hess was paints, aniline dyes, chemieal, and different goods: that he had 
been in business for five vears; that his firm was Sechultze-Berger and 
Korchi; that he was acquainted with rosalic acid, and with pieric acid 
somewhat; that he sells both at times; that pieric acid was used for mak- 
ing paints, or rather lakes; that he had known it used for that purpose 
for 13 years; that it was not used practically for any other purpose ; that 
when tried it had been a failure; that he had dealt in pierie acid very 
little. 

(‘ross-examined : 

lamiliar with the « \ pressions sg eoal-tar dyes” and - eoal-tar colors” 
that under these expressions the azo colors were ineluded ; that he under- 
stood it in the trade as a coal-tar dve. 

Q. Were the nap’thaline colors and dyes included under the 
38 general expression 2—A, Asa rule we don’t speak about eoal-tar 
dyes, Sut aniline colors, 

Q). It is a general term that is used, isn’t it?—A. Not in the trade, | 
think. It is more by the Government and at the custom-house. 

Q. I mean before the Government put it in the statutes ; that was in 
March, !883.—A. Not to my knowledge was the term “ coal-tar colors” 
or “coal-tar dyes” applied by the house selling it; the term was aniline. 
He always spoke about the azo colors as aniline colors ; the fuehsine colors 
are not, 

Q. The nap’th’line colors ?—A. Phenol colors only came out a very 
short time. 

Never heard pleric acid called il phenel color: that may be the chemiea! 
name; don't class aurine or coralline or rosalie acid among the aniline 
colors ; did not, that he knew of, in his price-lists. [Shown paper} That 
is our price-list of LSS80, (Marked det’t’s Kx. b.) 

Witness. [ should certainly not offer aurine as an aniline color. 

Q). Task vou what these colors are under the head of reds. What is 
fuch ine ?—A. That, so tar as I know, is an aniline eolor. 

Q). What is crimson ?—A. Pure shade of fueh’ine. That is a 
39 eolor on my price-list. [tis a pure shade of aniline color of the 
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fuchsine; ruby ts the same.  Eosine [T would offer, and have sold, is an 
aniline color; erythosyne would sell as an aniline color, and searlets, B. 
5. cardinals, poneean, saffranine, not aurine. 

i. You don't offer it so 9—— No. 

Q). Task vou whether in your price-list the aurine is not classed among 
the red aniline dyes and not among the sundries, as vou have stated ?— 
2. lt . de idedly under the red : it is bat in the sundries, 

(). And all the reds in the list are aniline ?—A. By no means. The 
aurine Is not an aniline, 

QQ. All the others, then ’—A. Allow me. Eosines are not strictly aniline 
colors, but they are in the trade beeause they are used by the salesmen as 
anilines. 

i. Now isn't it true that aurine, whether in tact an aniline dye, Wis SO 
held out to the trade ?—A. No, =ir : hever Was > not to my knowledge by 
lise, her the house where Lused to be with whe n T sold it tor them. 

Q. You describe these price-lists, don’t vou, in a way the customers will 
understand ’— A, Yes, 

(), The next diy Islon Is ve llow canncd Oranges z - A, Yes. 
(). And under that vou have put vellow primrose, orange, chry- 
ht) ~ordine, ane phosphine 2—A, Yes, 

(). Are those anilines 7—A. No; they are partly, | think, azo 
colors; but they are sold and used like aniline «vlors and are so regarded 
ti the trade, : 

He offered those colors under the head of ve llow and OPANLCs in ISSO), 
when the price-list was issued, as aniline colors. 

The next head is blne. Under that is the Nicholson blue with various 
shades; offers them all as anilines. The next head is green. Those are 
all anilines, and the violets, too. 

(). And the brown °’—.A. No: thes are not all : the chestnut brown is 
a mixture of mine, 

Q. Do vou hold that out as an aniline color ?—A. No, sir. 

Q. You hold it out to the trads just as you have put it down on this 
paper, don't vou 2—A. As chestnut brown. 

Blues and violets ; those are anilines and parme and indroline, indigo- 
tines, extract of indigo, carmine of indigo, indigo chemically pure, are 
not; then there is a sundry provision. 

Redirect : 
The indigoes were blues and were put in the same as the others with 
the bases of color, and all his different stock of aniline was classi- 
1] fied according to the shade which they will give, irrespective of 
their origin. 


To turther sustain the issue the plaintiff called— 

Hexey Morrox, who being duly sworn testified that he resided in 
Hoboken, and was president of the Stevens Institute of Technology in that 
place; that for more than 25 vears he has devoted a great part of his time 
to the study and practice of chemistry ; that he was professor of chemis- 
try in the University of Pe nnsvivania before he accepted hits present posi- 
tion fifteen vears before, and sinee then had been constantly at work on 
questions of investigations ; that he had had to do with rosalie acid and 
picric acid, and was also acquainted with their manufacture. Pierie acid 
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practice MOne chemits agree that the word acid is sufficiently broad to 
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than indigo: don’t think it was ever manufactured from silk : made from 
~ilk for experimental Purposes —— fine eX perisive isouree > in all the early re- 
searches referred toas being made from indigo; don’t think vou could tell 
from whint “OUrCe a riven sample Wits mile, the “ithe chemteal produet 
wuld be there: af it was given to vou in the pure vou eouldn’t tell: of 
course If it was given to vou impure and some of the stuff was left, 

1 of course vou could; nitrie acid is the constant source of all these; 
of course one might substitute the equivalent of nitrie acid. Nitrie 

ix not a coal-tar color or dve; it is always in the ordinary sense an 


acid; there is an understanding in which we may have an acid called not 


an aerd, but met mm the ordinary SCTISO se ‘L opl talk about it. 

What [refer to is what ts known as aqui-lydros; in that sense it isn’t 
an acid atf all, Ts acquainted with rosalic acid; that was diseovered in 
ISD4: it was found in the residue that was left when eoal-tar was distilled, 
after the distilling treatment; also found in wood-tar about the same time; 
it was made at a later period in larger quantities ; this first was not a pos- 
sible commercial course; a very smatl trace; very minute quantity was 
found as a chemical curiosity in this residue of certain treatment of coal 
and wood tars. After that the principal way in which it was manutactured 
was by heating together a mixture or mixtures of oxale acid, sulphurie 
acted, or earbole acid : these acids were ¢ ither all three mixed together and 
then heated, or the sulphurie acid heated and the carbolic acid or the ox- 

niie acid stirred in; they were heated tog ther, then the whole mass 
rt) porred tovether, forming i black, =f licdifiedt looking material, and 

after a while has green lustre in its surtace, which was this rosalie 
achd; it is easy soluble in aleohol; it was never unset to his knowledge in 
dveing. but he read about theatte Miptstouse itagreat many vears ago: and the 
trouble that resulted: it was atte mpted to useit in Knog ind for dyeing stock- 
inners, but it was found that the peop ile ‘a wore the ‘mh got eruptions, and 
it was found at that time, he thinks, by Hoffman, that it had poisonous 
eflects ; this poise mous effect was due to a dve —besides that, it was found 
if tuchead— it Wits ne wood a sil dve —1t mn: vile a pre tty color, and if ke ‘pt in the 
dark would do well enough, but tf e x posed tothe light it would net stand, 
aside from the tact of its becoming poisonous, That use ceased long ago ; it Is 
usedat present for manutactaring pigments, combined with other substances ; 
thinks the discovery of rosalie acid was before the discovery of the princi- 
pra AMLLne color. Acids a re rise ve ry sry ly iis acids for colov-making— 
-ulphurie acid, nitrie acid, and hydroe hlorie acid. Each acid may produce 

a color directly. Pierie acid has been used or recommended in very 


Wi ~mall doses in medicine: it is used in the manufacture of explo- 
ives; it explodes with very great violence when in the form of a 
pierate. Carbolic acid is never used asa color itself; it has no properties 


whieh fit it for sueh use: it is used in the manufacture of several different 
colors: it is used for medicinal purposes, as a disintectant—perhaps that 
use ts one of its largest; it is a medicinal acid, and 1s al<o used largely 


as a preservative, Rosalie acid is made | . the mutual reaction of earbolhie 
acid, oxalie acid, and sulphuric acid, all acids. Sulphuric acid is perfeetly 
colorless when pure. In a gene ral way is ; requainted with aniline dyes 


and colors, and has testified at various times. Strictly understood, an ani- 
line color js tl color chy mically analogous to those colors which were first 
made from aniline, the type of whieh is the rosaniline, and the aniline 
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oolor ix only one of the derivatives of rosaniline, or a color strictly anal- 
ogous to that: that is the chemical meaning ; the trade menning is broader 
than this, and varies in different parts of the trade, as one may say, 
Among draggists and chemteal importers the term aniline colors Is con- 
fined to {hives colors which hie lh: ~ iT fined iis aniline sured tt other colors 

which came out since and were manufactured by and came from 
1s anthine works: that is, when a new color came out and wis put con 

the market by one of these aniline firme the trade took it as an ani- 
hne color, whether it Was or hot: iN) thasat Will these -o-entled AD eolors 


heave eotme to by: known in} thicit “('}ist', 


('ross-examined . 

The testimony as to pieric aeid berg an net stibstanticily applies tw 
rosalic wend, VC pl pleric \~ a stroucer seen . it lis Opinion is al sclontitie, 
rosalic acid Im cit) end, feot Ther Pettean thycat if lias the reper. | prop rie = 
which distinguish an acid ta th: ordinary use of that word; its prineipal 


one is that it combines with bases to form salts; that ts the principal one 
he relies ons aleouol does that : aleohol is mot an aetd, 
Q). Dooce quinine do that ?—A. Quinine is a base, 
() P does cyueinitin dothat ’—.A\. “ae iocombines with ae ‘ls to forme salts, 
A/. Docs it combine with bases to form a salt?——A. Not that [T reeollect. 
(2. Are vou sure ?—A. All the usual compounds with quinine are salts 


with acids, For instanee, we have the hydrochlorate with acids, and so 
(oni, l remem ber Pheodae’ thisat forms il puirt of the acid, 

1) Q). Does glycerine combine with acid and fora salt ?— Tt will 
forma salt in a number of cases. [don’t remember any cases of 

it forming with bases, 

Aleohol combines not exactly with bases, but it combines with posi- 
tive clements, such as sodium; aleohol is one of the few exceptions to 
the generar rale of acid combining with bases to form salts; if taken 
alone as a rule acohol would be an acid: rosalic acid urites with acids 
to form compounds ; it is not a usual characteristic, as he explained ; it is 
rare, borat it ix il characteris tie of some of the stronyvest acids, 

Q. That they unite with other acids to form staple compounds ?— A, 
Well, reasonable compounds ; ves, sir. 

(). Do Vou agree with sc horle ‘mer as to rosalic ie nd ro ‘ty ab ae nd : 
A. Well, Schorlemmer puts it down as an acid in his own book, and I 
agree entirely with him in that statement. Ife calls it) rosalie aeid and 
gives it an index, published in 1874; knows of the investigations he 
made in IS74; he found that besides combining with bases it would also 
combine with acids, and said, in his opinion, it might more properly 

combine with bases; does not agree with him, as a matter of 
50 ehemteal refinement, that is. as to the theory of the strength of 

these bod ns > thinks if would bye entled ‘uhh acid : would het class 
it with the bases; Scehorlemmer does that; does not orree with iim in 
that sense; agrees with him ona striet scientific definition. but on other 
scientific definitions would make it an aeid: there are a wreat mans 
scientific definitions of an aeid: one of them = is. for example, that 
an actd is a molecule in which the negative element is united + made hy- 
drogen by oxygen; thinks rosalic acid is an acid according to that deti- 
nition. Tasn’t given it very caretul consideration, but thinks it would come 
under that; another definition is that an acid is a body containing hy- 
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drogen replaceable by a metal; rosalic acid would come under that defi- 
nition undoubtedly : aleohol would Come under that definition. Another 
is that an acid is a body containing what is called earbizotie, that is, an 
atom of carbon combined by two bonds, or one atom of oxygen combined by 
another bond with an atom of oxygen which has an atom of hydrogen ; ros- 
alice acid is not an acid under that definition, neither is pierie acid ; 

neither would hydrochloric be; none of these definitions will cover 
tI all cases ; vou have a great many exceptions in all of them, 

(). Then it Is true, Is it, thicat the tert acid Is hot aterm of defi- 
nition use’ in chemistry 2—A. Seientifically speaking, and in striet chemi- 
cal history, vou would have to make a definition suited to the ease: but 
t= at ene ral term there is ne doubt cubvcotat it. 

(J). Assuming thet the term acid has not aa technical precise meaning, 
-<clentifically speaking, Lask vou if this is the common and generally an- 
derstood definition, namely, a substance sour and sharp to the taste, that 
changes vegetable blue eolors to red, and combining with an alkali forms 
salts?—A. It Is, to this extent: That it is known that most acids Possess 
almost all of these properties; but it has also been known that there are 
some exceptions to some of these properties ; one is that of being an acid 
and Phe having a sour taste, 

Q). It might not be an acid and might not have a sour taste, too, f sup- 
pose. . so 

Q). Tread this from Worcester’s dictionary as being the common, gen- 

erally understood definition of an acid. Now, isn’t that the correct 
5? veneral understanding of the term?’—A. It is, also with the knowl- 
edge that it is considered that each property must belong to every 
acid: that 1s well known. 
(). Do vou mean that rosalie acid combines with a base and that the 
salt resulting contains verything in the base ?—A. No. 

QJ. Separated from the base? A. Yes. The matn or characteristic use 
of picric acid is not for medienal purposes. [tis hard to say what Is its 
charact ristic use; in explosives quite as characteristic as any other; but 
itis largely used for dyeing; presumes that in this country the balk of 
pieric acid is used for a dye, because the matter of explosives has never 
been carried out much in this country. All the acids—sulphurie acid and 
hydrochloric acid—are used in color-making ; salphurie acid is used in 
making a good many organic colors; for example, what are known as the 
<ulpho-acids. It is caused by uniting with other matters to form what 
was known as sulpho-acids, which are then used as colors. The salphurte 

acid comes in and unites chemically and constitutes part of the re- 
De sulting dve, In that regard it seems to me it is as close as we can 

come to the identity of resalie acid. Don’t think we can say the 
rosalie acid in the manufacture of color furnishes the coloring principle, 
Neither of them would be of the least use for this purpose without the 
other, and each of them contributes to the result, In this partienlar Case 
the rosalie acid itself lists ‘ith accidental color thisat resembles the color that 
it produces in combination ; that is a mere accident. 

Have heard the expression coal-tar dyes and coul-tar colors used in Col- 
nection with these suits brought on the basis of the aet of Congress ; but 
is not fumiliar with those terms in the trade: we have the aniline colors, 
the AS: colors, the phenol colors, and sa) Onn, but hw such rough, indefinite 
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definition as eoal-tar colors; it might mean anything or nothing ; the 
aniline colors are made from the derivatives of coal-tar; the organized 
bodies are found in coal-tar. tndirectlhy—that is, thev eet from coal-tar 
henzol, that is turned into oil of vitriol, then that is turned by zine—that 
Is thy ola Wary, M it hy pores prauration oft VAL CF & ith Won for i! cheap rycate rinl— 
into another body known as aniline oil, which is when pure a eolorless, 
oily liquid; after that antline bas stil further treatment, being 
rt repeat ily Trina 7 nnd ve-urrainen 7, we vel thar e colors, the first 
being ordinary fiehsine or magenta: io that sense they eome trom 
coal-tar, it} flint verv remote way, 
(). [< there novthine that von a 
ayy’ eolors thiset Corr ye’ treder the ‘ \ pression conl-tar dye sent coul-tar colors, 


c aequarnted with it thie wily of ives 


except as they arise under the vers complicated reaetion that vou have 
referred tov—A. None, except those that were found by this or some simi- 
lar reaction. bn coal-tarare found various chemical bodies—benzol, nap’- 
thaline, prtie Toe and carbeolte aed: crnicl Ly taking each of these Various 
bodies ened treating thon prreopy rly the re sult Is colors : vou couldn't rot 
many colors from all those; some of them are dves and some few useless. 
A dye isa substance which will produce a color on the fabrie, as in the 
proce ss of dveing snd enlieo printing, nel il color like il precinit won't dye 
or stain the fabrie; it can be spread on it with a brush or printed on it; 
of these various derivatives of coal-tar the aniline colors come from the 
benzol, some of the azo colors come from the benzol, and some from nap’- 
thaline; the methylic acid colors are derived probably from nap’- 
YS thaline; there are several colors which may be said to come from 
phenol as regards the fact of their manutacture, 

(). Said to come trom phenol in the same sense that the methylie-acid 
colors come froin nap thaline 2—A, In one of the senses it may be said, 
ves. 

Q). That is thet the aniline colors come from benzol ?—A. [na kind of 
sense, but Ina restricted sense; that is to say, the anilines were invented and 
come to exist In the world dependent upon the pre-existence of benzol agd 
aniline. ‘There were other colors existing in the world long before these 
eame to exist, and are theretore old colors, which nowadays are made 
from earbolic acid, tor instance, and would have been made even if ecar- 
bolic actd had never been discovered or had never existed. In that sense 
as manufactured they eome from these colors, but as to historic derivation 
they do not, 

Q¥. Now the question is, what colors come from phenol 2—A. The picric 
acid, of course, Is ole of them ; anid then there ire sé veral vellows outside 
of pleric acer — Wo or three ves—ot Which earbolte acid forms the base, 

Then, of course, carbolie acid is one of the substances also used in 
D6 making rosalic acid, 

Q. Do vou keow any dve that is made from benzol which 
does not contain elementary atoms that don’t come from = benzel, but do 
come from acids or other avents that are appliod to them —. No. 

Q. Do vou know of any dye obtained from nap’thaline that does not 
contain elementary atoms that don’t come from the nap thaline ’—A. Tdo 
not. 

Q. Do vou know any dye made of phenol that doesn’t contain ele- 
mentary atoms that come trom acids or some other source or agent exist- 
ing in the phenol ?—A. No. : , 
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picric acid and rosalie acid do not rank among the aniline colors, nor ae- 
cording to the general trade designation; finds them in all the chemical 
eatalogues referred to generally as acids—the trade circulars ; was a wit- 
ness in the case of Pickhardt against Merritt; testified as follows in an- 
swer to questions by plaintiff? attorney : 

(). Dy | noderstand Vou te have <i that all eoul-tar eolors, <0 far as 
vou know, Were classed is aniline dves and colors in lA —those thst were 
then known ?—A., Dy the ordinary dealers and people who paid no at- 
tention to the nature of the thine. 

(). Was that true of preric acid 2— A. Yes: T think it was on the price- 
lists, pierie end ane rosalie ahd, 

QQ. They were on the price-lists with aniline ?—A. They were 
0) on the price-lists with aniline colors and boueht and sold as aniline 
colors, 

(). Althoueh thie were known nna sca] lone r bevy antiine colors were 
discovered -—A, Oh, ves: halfia century, 

i. Your knowledye conf thy iti \~ let derived frevnny Dik ie nie -clling 


\ 
them ton eommercil wav vourself 2 \. No, not mys lf: but from what 
‘ and looks cit} lye <tutTs, 


I} 
[ have seen in technical books, technical journals 


ne Wis ~peaking af the orice-lists of 


! 
people who dealt in colors _ preapel wi Were dealing il aniline colors ana 


Stands by that. bearing in mained 


their price-lists, not the veneral price-lists of commerce, which world in- 
elude preric acid rosalie acid as chemicals—but only those people who dealt 
in dye-stuffs particularly; the chief use of pierie acid in point of faet was 
for dveing, the other for manutacture of pigments, not for dveing at all; 
there are: it large Quant ney of welds of ADEE colors srnicl if other colors 
with He) actel features aor prrenpy rth _» colors biay he alkaline cis We 1] its acid : 
It isa mere question of individual colors and their individual use, Aurine 
mav be used asa pure dve; should sav it may be used and will give thy 
eloth or silk a color whieh fades verv rapidly, 
Plaimtitl rests. 
‘} | To sustain thie ISSties ctl liis behalf thre at fevnedsarit thereupon 


called 


POULN bdeons LAY, Wie, Ly he duly “Work, testified that he Wiis in) busi- 
ness In the city of New York ; was a member of the firm of Reed, Holli- 
dav & Son, 9 Cedar st. importers and manufacturers of aniline dyes, 
eoal-tar dye - Lye 1 iT the Lynn inne ss over ZO Vears 5 Is M| professtonal chem- 
ist: studied in Germany and subs quentls in kcneland: has been a ehemist 
since T8693: has a chemical and trade knowledge of aniline or coal-tar 
colors, cic iis lisael lor over UO VOurs 5 knows prerie end > lias tmnanutaet- 
ured it largely ; pieric acid is a vellow dve-staff made by treating earbolic 
acid with nitrie acid = earbolie acid is derived from coal-tar : pleric acid is 


+ | 


known tm the trade under the designation and as a eoal-tar dve, and its 


use isas a dve-stull Vers larg I\ > knows the article rosalic acid : don't 
know it much by that name; it gem rally passes by the name of aurime ; 
has risus it: urine Is also HL from potas Hie acid, carbolie act by cCom- 
bining it with sulphuric acid; it is a derivative from coal-tar, the same as 
preric ach: at preseimt the main use of anrine ts for the manufacture of 

pulps andlakes, but ithas been used for dveing. and is used even a 
2 little to-day for dvemyg, not much, though: it isa eoal-tar color cer- 

tainly. \t the date of the passive of the act of Meh 3rd, 1888, 
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under the expressions coal-tar dyes and coal-tar colors were included all 
the dves produced from coal-tar, from the products of coal-tar. Some of 
the classes were roseie, all the azo dyes, phenols, orange, yellows ; among 
the vellows, nap thol vellow ; greens, and in faet the list is ve rv long; could 
hi indy viveevery one of them ; aurine and pieric acid ; it ix doubtful whether 
aurine is an acid or not: it isa question that is hardly settled ; you can’t 
combine it; vou can't form a salt with it; it is so weak that it won’t even 
decompose > in making colors or pulps it is precipitated by means of an 
acid, or by means ofany acid salt; they gen rally precipitate it on a white 
badly, and it colors this white body, thus forming a lake; the aurine pro- 
duces the color: in faet vou can do without the white substance, but of 
course it would be too costly, and vou can make it brighter by the addition 
of white material, thiat Is, tn white tnsoluble Lvl that is ina fine state of 
diviston, 
(‘ross-cexamined : 
Hlsa- dealt in vErine ‘ rerhiteen Veurs : hh: im Pheot jeapertos Very large quali- 
tics of it; imports more than a ton a vear; we sellit, some to the 
(3:3 pulp-makers, and some little to the dye rs: ‘the main use of it is for 
making pulp colors and for wall-paper. It is very doubtful 
Whether it is an acid or not; will not state positively that it is not an aed, 
Nnonlinn colors have existed <1nece S60), lt Wils il large branch of commerce 
in DSOL : not very large here, but in England (¢ was a large branch ; rosalie 
acid was not withdrawn as a dve for any unsuitability that it had; the 
mniv thing was that other colors came ‘yp in the market which were of 
better quality and faster; it wasn’t withdrawn until a supertor article 
was brought forward; rosalie acid is not a fast color compared with the 
present colors; rosalic acid is not a poisonous color; knows it not to be ; 
Is positive about that; can bring testimony to the effect that this report 
about poisonous stockings is all nonsense ; it was got up to injure the trade 
iu that country: has manufactured rosalic acid: does not now : has made 
some this country: las been in business here since 1860+: was in busi- 
ness before in Kneeland : made rosalic acid there at the request of Reed, 
Holiday and Sons; in his opinion pieric acid is an acid, a true acid 5 1s 
more w teat acquainted with the tern aniline ves; prior te ISS}, iun- 
-wering generally, the term aniline color or dves ineluded all coal- 
Hf tar dyes; the proper term is coal-tar dves, but in the trade they use 
the term aniline colors; aniline dves and coal-tar colors are, in his 
opinion, in the trade svnonvmous, 
To further sustain the issues the defendant called— 


Joseru Curever, whe, being sworn, testifies that he was in business 
in this eitv as superintendent of works and managing chemist of the New 
York Coal-Tar and Chemical Cor Mpany ; isa prac tieal chemist : has been 
in the btistiess 2) Veurs : 1s aequatnted \\ vith coul- tar colors ond dyes: 
kequainted \\ ith the prrenere s=('s of the distillation of eoal-tar : knows the 
curtie ” pierie aedd, tri-mitre by ‘zoly plerie : wid is a vellow coloring matter 
made by the action of nitric acid upon sulp ra -phenated sola: it has been 
used to make salts for explosive Purposes, and large lv for coloring pur- 
Poses, dye} tne: so far as his knowledge goes its nian use in this eoubtry 
at the prese hit time is for dveing ; it has ret been © <tensively need as an 
explosive in this country ; it used te be made by the action of nitrie acid 
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other substance not found with picrie acid to produce a dye, but they 
use that mostly : aniline colors and dves, or ceoal-tar colors and ves, are 
venerally known ly Sonne descriptive Phtthie’, descriptive of their color, iis 
magenta red, or Nicholson blue, or ffoffman violet: that is true of nearly 
all coal-tar dyes; some have names for the colors they produce, and some 
j have other names which would not denominate the color: pieric 
Hs acid Is about the siilne in price cus thre other aniline colors : “ote are 
higher than pieric and some about thy “TTDe price ; the use of pieric 
acid is not as large is it wits VOurs age | has only sold it foray ing : knows 
that nitric aed is a ve ; has used it for dye re - it will not itself produce al 
dive hp cloth: it prev ine ' sady inthe cloth: never heard of earbolie acid 
producing any dvein cloth: earbolie acid is the coal-tar produet from whieh 
both pieric and rosalie acid) is derived and from whieh th phenol colors 
are derived generally, 
Wairrian Lye WHEAT TYE, & Niimined as a witness tor the ck fonclant, testified 
hat he was a member of the firm of Piekhardt & NKutroff, Hiporters and 
dealers ino dves and dve-staffs; knows picric acid; it) Is a dve-stuff; 


’ 
t 


. . ,* ‘ . 
woulda [ eal] Wm ogthe rebpcndaare ve. ih rola Ta ve Im ci PTE bbe known to 


! ! ; : : ; 4 . 4 
the trade: would eallbitan acid dve, dvemnge by itself alone and in eon- 


inetion with other acid ves: CAML SAV Wibstl bbe niak if trem at pres- 


= . 
enie 1 Was per vlad Prom coved is far iis | kon , fe Se . largely Toc its 


dye, and that as what TP sell it for: know cod dealin aurine: sell it for 


af : 2 : e | ! , " | e * « “e ; 3 . ! - 
Phactin ide prigetnedits iti thes Tor Wittt-piiper: i obs Ub eororing 
4 material, 
-_ ° } 7 ’ ‘ | ; } | ¢ | ‘ . ! . «] 1] . 
Phereupon thie’ Testinaomy  beery Ctemsest, The’ COUT Chaired Tile 


mary as follows: 


WHEELER, ./.; 

(GENTLEMEN: These articles are to be tried separately, as if the ease 
involved two eases, as to thr duty on eneh uid the nest nin the CUse, 
as to each, is where each in the tariff act of TSS5 falls. Now, take plerte 
acid itself. Prior to 1885 it was in the tariffact under the free list as an 
ticle free from dutv. Inthe act of T8853 that name was dropped, and 
twas left Li fall where it would hice Lh thie Np sstons that were used, 
ln this case the question raised by the protest Which the plaintiffs made to 


' ’ . na ? . | '* bases 
the assessment of dutviis as to whether it I< an nen used for either medie- 
li rf, oly miteal, OV TAUACTUPIES PUP poses it is am merd ane Teel for 

: " ‘ se ° ' ‘ ‘ ‘ “eh 
eithres cy] theme PEP Perse thre pracetnil is i tit i= Te thisel, hnicl t Then are 

’ itl 4 . «lj 

tified Toa veraret, 

. ’ a : 2 , . . ° 
Now, the lh, ais to whet . os she ace it is cht) keh WE if Was nder- 
a . . . | | ’ 
tomlat the time of the passage of this act of Mareh 3rd. 1883, as an aeid 
® . . ; i | i . 4 : : . *ge 
hbooree those having oneveristorn to ce | li} Th Wires eleuwl if | git «ol ir fore 
° . , . oe ; ; ¢ | " | " ’ 
hat time in this country. Was it an aed lf -o, then the next 
- : : . a | 2s ee ai l; } , 
qty nestion Is whethe rit Wiis tise cbeiliiel (i) prevail Pretend, or mane 


eturing Purposes, Now Voth bite heard the « Viddenee ats to that. 
lf twos «0 ised. ane ij- | sap crevice rain ~~ | by COLDMLOMAN Tu rstood 
mone those dealing in it that it was an article of that elas<, falling within 
the «| iss of artiel —~ =i) used. ait it if \~ te le ft the nto lave been so Ins you. 


: 
’ 


If. on the other hy md, it Wibs coprmbiti aly Tytyede rs toad cUTEDOpdaye those dealing 
in it and trading in it to fall in the elass of eoal-tar dves and colors, then 
it must eo there: and if it fills among the class of articles used for merdtet- 
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nal, chemical or manufacturing purposes, and is an acid, then the plaintitts 
are entitled to recover : if not, the defendant is entitled to a verdict. 

Now, as toa chemical purpose, or a medicinal or manufacturing purpose , 
sou will see from what L have stated that it need mot be universally used 
for one of those purposes; that is not it. Ft ought to be so exclusively 
used as by the understandine of those dealing in it and using it as to. fall 

within that elass, As if Inquiry was mide as to where this would 
il fall anione those persons, where would they answer that it would 

fall’ Pf inquiry was made among them as to whether this was an 
acid, what would they answer? Would they say it was an acid or not? 
Pfinquirvy was made as to whether it was an acid used for medicinal pur- 
poses, or chemical purposes, or manufieturing purposes, what would they 
<av? Would they say it was used for manufacturing purposes ? I mean 
it TT Wil- THULE fix to whether it would fall mn tlicat class Wits it si) 
venerally understood in its use to fall within that class as to be so said? 
If so, then you ought to put it there ; if mot, mot, 

Now. as to the other. This rosalie aeid., or aurine, or coralline. — th 
bisa Severn] piitnes, Now. at thy tity i>] the predsscapre of this aet, Wits this 
‘itl aia, cor binned ratood too bee se hohe those a aling in if, or having ee 
ahr to use it” I —t), thi plarmeitl !~ entitled to reeover as to tliat. ry 
it was used for chemical, medicinal, or manufacturing purposes so exten- 
sively as to be understood among those dealing in tt in trade and those 
using it thatat would tall within that class, just as [ explained in the other 


ease, This evidenee tsall tresh ine vour minds. You have heard its con- 
stitution explatned and its uses vplarned what if comes from, 
12 Now, it is dargely produced from coal-tar and the derivatives of 


conl-tar, Take the evideres altowethv ro was it riohit ti eall it x1 
coal-tar dve or color, or ought the collector to have classed tas an aed, 
used flor mantitacts ine, cha miieal, (ol cibe Ai inal pPEED bere ey It thie latter, 
and the plaintiffs have shown to vou the latter, then vou may return a ver- 
diet for thy plaintiffs, It hot, return a verdiet for the def TAP 
before te livering the charge of the court tw the jury thy defen init, Dy lis 
counsel, daly requested, in writting, the court to charge as follows : 


Lt thy OX press! a tteten Ives” and *ooal-tar eolor ‘ .- ‘side 
if (enti ‘ j tT eeoport= Were Prete 


Hames To vogue among commerenit men tn this country at and prior to the 
date of this aet (Mareh Srd. 1883). and it those expressions or either of 
thei Wn the parhince of compe reil mien wt thiat tine covered and imneluded 
prerie acid, then the plaintiffs are not entitled to reeover so far as their 
clam on pierie acid is coneerned, 

The court refused to instruct the pun'N eXCept as in the charge, ti 
G3) whieh raling counsel for defendant seepted, Which exception was 


dud ntlowed, 


li the expressions © coal-tar dves "and * coal-tar colors” were trade 
Names tu Vogue amone commercial men in this eountey at and prior to 
the date of this act (Mareh 3rd, U883), and if thos expressions or either 
ofthem in the parlance of commercial mon at that time covered and in- 
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cluded rosalie acid, then the plaintiffs are not entitled to recover so far as 
their claims on rosalie acid is coneerned. 
The court refused to instruct the jury except as in the charge, to which 


ruling counsel for defendant excepted, which exception was duly allowed. 


It th jury ure ~atistioed by the ey Th nee thet al ned prior to the date of 
this act the commodity pieric acid was usually and principally derived 
from eoal-tar, then the plaintifts are not entitled to the verdict so far as 
their claim on pierie acid is concerned, 

The court retused to instruet the yur ONCE yt as inthe ¢ harge, ty 
74 which rolling counsel for defendant « xeepted, Which exception was 
duly allowed, 


I\. 


lt the jus are satistied by the evidence that at and prior to the date of 
this act the commodity rosalie acid was usually and principally derived 
from coal-tar, then the plaintiffs are not entitled to the verdiet so far as 
them claim eon rosalie seid Is Concer dl, 

Phe court re fised to instruct the jury eNceptl is ii thee harge, to which 
roling counsel for defendant mye pred, whit ly mvc potion Wits duly allowed, 


2 


\~ to eweh of the articles TD rted thi plammtitls are not im ans aspect 
of the case entitled to the verdict unless the jurv are satistied that it 1s an 
aed within the meaning of the term “acids” used in the law, 

The eourt refused to instruct the yury ove yet as im the charge , to which 
ruling eounsel for defendant exes pred, which exc prion wis duly allowed, 


_ ’ 
i ; \ | ‘ 


In determining whether the articles Imported are within the nioaning 
of the term “acids” used in the law the jury should be governed by the 
state of know lodye existing at the time the law was enacted (Mareh ord, 
ISS-5), and they should tuke inte account the COOPER TDD ane crenie ral accept- 
nee of the term at that time, ana whit Wiis mmeluced in) and covered by 
it according to the understanding of commercial men in’ this country at 
that time as well as the meaning attached to the term at that time by 
chemists and sclentists, 

The court refused to instruct the jury exeept as in the eharge, to which 
ruling counsel for defendant excepted, which exception was duly allowed, 


we. 


Pierie acid. merely beeause it is so-called. is not therefore an acid within, 
the meaning of the law. 
The court refused to instruct the jury except as in the charge, to which 


ruling counsel for defendant excepted, which exception was duly allowed. 
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ma. 


Nothing is free of duty under the provision for “ acids used for me- 
dicinal, chemical, or manufacturing purposes,” unless it is used as an acid 
ina real and substantial sense for one or other of those purposes, 

The court refused to instruet the jury except as in the charge, to which 
ruling counsel for defendant excepted, which exe ption was duly allowed. 


a AY. 


So furas plamntiffs’ claim on rosalic acid is concerned, the defendant is 
entitled to the verdtet. 

The court refused to instruct the jury except as in the charge, to which 
ruling counsel for defendant excepted, which exception was duly allowed. 


NVI. 


™~ far its pol: armtitls laren (ti pieric send Is concerned, the detendant Is 
entitled to the ve var 

The court retused to instruct the jury except as in the charge, to which 
ruling counsel for defendant excepted, which exeeption was duly allowed. 

The jury found a verdict for the plaintifls as to both articles, 

And because none of said matters appear upon the records of said trial, 
therefore, on the praver of the defendant, v his counsel, the said judge 
has signed and se aled this bill of exee ptions nune pro tune as of the 11th 
day of December, 1885, and ordered the same’ to be filed. 


Hoyvr H. WHeener. 


su) (Indorsed:) U.S... 9577. U.S. cireuit court, southern district 
of New York. Louis Lutz et al., versus Wm. H. Roberton. 

Bill of exceptions. William Dorsheimer, United States attorney, attor- 
nev for det’t. 

Due service of a copy of the within is hereby admitted. New York, 

fae , attorney for ple, 
To » ALT rey for pl't. 
#P >, erreunt eounrt, kiled April 1s, LSSh, Timothy Griffith, elerk, 


| Aesiqniment Of ervrorer. 
Supreme Court of the United States. 


Winiiam PH. Roperrson, pLAINTIFF IN ERROR, | 
Ta . : 

Lous Lorz & Joserin Movits, DEFENDANTS | 
in error. | 


\fterwards, to wit, on the second Monday of October, in the same term, 
betore the jus tices of the sald eourt at the ¢ ‘apitol in Washington, COTES 
the said pl: aintifl in error, by Ste phen A. Walker, (his) attorney, and says, 
that in the record and proceedings : iforesaid there is manifest error in this, 
to wit, that by the record aforesaid it appears that the judgme nt aforesaid, 
in form aforesaid given, was given for the said defendant in error against 


+) , *, serge rT, *‘raoer es ol 
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the said plaintiff in error, whereas by the law of the land the said judg- 
ment ought to have been given for the said plaintiff against the said de- 


fendants. 

And the said plaintiff prays that the judgment aforesaid tor the error 
aforesaid and other errors in the record and procecdings aforesaid may be 
reversed, annulled, and altogether held for nothing, and that he, the said 
plaintiff, may be restored to all things which he has lost by oceasion of 
said jucdeement, Ne, 

; STEPHEN A, WALKER, 


7 ; * . , 
Aflorney jor }?/ yy oan krror. 


oe (Indorsed:) 9577. United States Supreme Court. Wm. Hi. 
Robertson, pV if in error, vs. Louis Lutz & ano., def’ts in error. ; 
Assignment of error. Stephen A. Walker, att’y tor plaintitl in error, r 
Due service of a copy of the within assignment of errors is hereby ad- 
mitted this 4th day of June, 1886, 
Harroey & CoLeMAN, 
Atty for Dep te. 


U7. S. cirenit court in error. Filed June 4, 1886. Timothy (rriffith. 


+) ** . 
Oe) ( Vfation. 


UNITED STATES OF AMERICA. ex: 
To Louis Lutz & Joseph Movius, greeting : j 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the seeond 


ide: 


Monday of October, eighteen hundred and eighty-six, pursuant to a writ { 
of error, filed in the clerk’s office of the cireuit court of the United States { 
for the southern district of New York, wherein William HL. Robertson 1s 
plaintiff in error, and vou are defendants in error, to show cause, if any 
there be, why the judgment in the said writ of error mentioned should 
not be corrected, and speedy justice should not’ be done to the parties in 
that behalf. 
Dated June 4th, PSS6. 
WM. d. WALLACE. 
S4 (Indorsed:) 9577. U.S. Supreme Court. William EH. Rob- 
ertson, plaintitfin error, against Louis Lutz & ano., defendants in ) 
error, Citation, Stephen A. Walker, attorney tor pif in error, a 
Dire SOTV LE ofa COPA ot the within eitation I~ lie reby admitted thin | 
dav of June, PS86, 
Hlarrnrky & CoLeMAN, 
Lffoy MOUS for Def pelornts: on | Ti } 


(Indorsement on cover:) No. 522.  Willtam Hh. Robertson, collector 
of the port of New York, plaintiff in error, vs. Louis Lutz and Joseph : 
Movius. S. New York C.C., U.S. Filed August 19, 1886. 
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ROBERTSON, COLLECTOR, VS. ROLFE. 
| UNITED STATES OF AMERICA, ss: 


The President of the United States to the judges of the cireuit court of 
the United States for the southern district of New York, greeting : 


Beeause in the records and proceedings, and also in the rendition of the 
judgment of a plea which is in the said cireuit court before vou, between 
Franklin Rolfe, plaintiff, and William H. Robertson, defendant, a mani- 
fest error hath happened, to the great damage of the said William H., 
Robertson, as by his complaint appear . We being willing that the error, 
if'any hath been, should be duly corrected, and full and speedy justice 
done to the party aforesaid in this behalf, do command you, if judgment 
he therein given, that under vour seal, distinetly and openly, vou send 
the record and proceedings aforesaid with all things concerning the same, 
to the Supreme Court of the United States, together with this writ, so that 
vou may have the same at Washington on the third Monday of October 
term, eighteen hundred and eighty-six, in the said Supreme Court, to be 
then and there held that the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done thereon to 
correct that error, what of right and according to the laws and customs of 
the United States should be done. 

Witness, the Honorable Morrison R. Waite, Chiet Justice of the said 
Supreme Court, the 22 day of October, in the vear of our Lord one thou- 
sand eight hundred and eighty-six 

[SEAL. | TIMOTHY GRIFFITH, 

: (lerk. 


The foregoing writ is hereby allowed. 


Wav. J. WALLACE. 


UNITED STATES OF AMERICA, 
Southern District Of Ne “we bork. RS: 

I, Timothy Griffith, clerk of the cireuit court of the United States of 
America tor the southern district of New ¥ ork, In the sand elreult, by 
Virtue of the forevorng writ of error, seniel in obedtence thereto, clo hereby 
certify that the following pages numbered, from three to ninety-seven, 
inclusive, contain a true and complete transeript of the record and proceed- 
ines had in said court in the case of William HL. Robertson, plaintitl in 
error, against Franklin Rolte, defendant in error, as the same remain of 
recorad and (oni tile in “ctl ofhee, 

Intestimony whereof T have caused the seal of the said court to be 
hereunto affixed, at the citv of New York, in the southern district of New 
York, in the second circuit, this tweuty-third dav of October, in the vear 
of our Lord one thousand eight hundred and eighty-six, and of the Inde- 
yy ndence of the United States the one hundred and eleventh. 

[SEAL. | TiMoTHy GRIFFITH, 

( Terk. 


(Indorsed :) 8723. U.S. Supreme Court. William HH. Robertson, 
plaintiff in error, against Franklin Rolte, defendant in errer, Writ of 
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error, Stephen A. Walker, attorney for plaintiff in’ error Due service 
ofa COPY of the within Writ of error aclinitted this 2 ora lay oft October, 


ISS86. Uo llo. Ruebsamen & Phabbe. attorneys for defendant mm error. 


| [nited States cirenit court for the southern distriet of New 
York. 
te 
hRANKEIN Roper | 
against 
Winniam H. Roperroxn, CoLLecrorR oF THE { 
prove of New York, 
To THE ABOVE-NAMED DEFENDANT: 
You are hereby summoned to answer the complaint in this action, cana | 
to serve a copy of vour answer on the plamtil attorney within twenty 
days after the service of this summons, exclusive of the day of service ; 
and in ease of vour failure to appear, or answer, judgment will be taken 
against you by default for the relief demanded in the complaint, | 
Witness, the Honorable Morrison KR. Waite, Chief Justice of Supreme 
Court of the Lonited States, at the city of New York, this Sth day of 
Sepu miber, in) the vear Conic thousand eleht hinedred and elghty-three, 
it. 8.1 Timoruny GrRirrivrH, 
(%, rk. ati» 


Lpno & DAVISON, 
Plaintifi’s) Atlorneys. 
(ithiee and Post-Othiee Address, 55 Beaver St.. N.Y, Cty, New York. 


| United States elrenit) court. southern distriet of New York. 
Franklin Rolfe vs. W. HL. Robertson. Summons. -——— ———, 
plarmtitl attorney 


To THE DEFENDANT WITHIN NAMED: 


Take notice, that upon default judgment will be taken tor the sum of 
a dollars, in) Toney, with Interest trom thie |1S—., 


besides Costs, 


Plas itt Atte rie TP 


UNITED STATES OF AMERICA. 
Southern District of Ni Th bork. NS Ss +. 


| hereby Corts threat on the -—— dav a }S—, at —— | 
personally <erved the within) summons —— on the within named de- 
tendant ———, bv showing —— the same and delivering to and leav- 
Inge with ——— true cop thereof. 
a | 
. “ { 
is ~, Marshal. | 
by 


Deputu. 


toe 
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5 Cireuit court of the United States, southern district of New York. 


FRANKLIN ROLFE, PLAINTIFF, ) 
aqainst 
WitniamM H. Roperrsox. 4 


The above-named plaintiff, by Lorenzo Ullo, his attorney, herein com- 
plains and alleges : 

I. That at all the times hereinafter mentioned the said plaintiff traded 
and did business in the city of New York as an importer of foreign 
fruits, WO, 

That heretotore, tw wit, hetween the 4th and 25th days of Mareh, 1SS35, 
at the ~pecitied times, in) the ~pecitied vessels, ane from the specified places 
mentioned in the bill of particulars heretofore made and served in this 
suit and herewith made a part of this complaint, the said plaintiff? im- 
ported certain oranges and lemons inte the United States at the port of 
New York, in the specified qualities, and in the packages and marks set 
forth in the sid bill of particulars. , 

I]. That at the times of the said importations and for the purpose of 

the assessment of duts thereon, this plaintitl duly produced the 
t) original Inveolces of the scl cron to the collector oft the customs 

of the “sid pron of Vew York, the defendant herein, and duly 
made and verified theie written entries in. <aid custom-house of the said 
Inveices of oranges and lemons aforesaid, and in so producing and making 
the said invoices and entries did declare therein and in the ordinary man- 
ner and custom well known among merchants trading with and in the 
ports of exportation of said oranges and lemons, and in this port of New 
York, and also well known by the defendant herein and among the cus- 
tom-house officers of the United States, the cost at the period of their ex- 
portation in the principal markets of the countries from which the said 
oranges and lemons aforesaid) were imported, exclusive of all costs aud 
expenses incurred by the plaintiff for the usual and necessary sacks, crates, 
and coverings of the kind in which the said oranges and lemon- were im- 
ported, and which were not of any material or form designed to evade 
duties thereon or designed for use otherwise than in the bona fide trans- 
portation of the said goods to the United States and exclusive of the cost 
of transportation, shipment and transhipment, with all the expenses in- 

eluded, from the place of growth of said oranges and lemons, whether 
7 by land or water, up te the time when they were put on board the 

vessel in which the shipment of said oranges and lemons were 
made to the United States, and also exelusive all other aetual or usual 
charges for putting up, preparing, and packing for shipment and transpor- 
tation of the said oranges and lemons te the United States, and in so pro- 
ducing and making the said invoices and entries did deelare therein and 
in the ordinary manner and custom well known amoung merchants trading 
with and in the ports of exportation of said oranges and lemons, and in 
this port of New York, and also well known by the defendant herein, 
and among the custom-house officers of the United States, that all costs 
and expenses as aforesaid were contained and ineluded in the cost of the 
said oranges and lemons referred to in the invoices and entries aforesaid, 

[1]. That the collector of the customs of the port of New York, the 
defendant herein, notwithstanding the said invoices so produced and en- 
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tries so made, appraised the market value of the said oranges and lemons 

at the period of their exportation to the United States in the principal 

markets of the countries from which the same were imported at a price 

which contained the cost for charges and all other expenses as aforesaid 
and referred to in the said invoices and entries aforesaid, and did 

§ assess and exact duty on such valuation from this plaintiff as set 
forth in the said bill of particulars herein. 

IV. That this plaintiff feeling aggrieved at such valuation, assess- 
ment, and exaction, and that the same was unauthorized in law, did) on 
payment of the same to the said defendant and on the specified days set 
forth in the said bill of particulars and within ten days after the ascer- 
tainment and Tquidation of said duties by the officers of the customs, 
vive notice of protest in writing to the said defendant, on each of said in- 
voices and entries duly setting forth therein the grounds of their objection 
thereto, and within thirty days thereafter appealed by notice in writing 
from the said detendant’s ascertainment, liquidation, assessment, and ex- 
acing, in pursuance of the statute in such cases made and provided, to the 
Secretary of the Treasury at the times set forth in the said bill of partic- 
tilars, 

vi That the date of the appeal to the Secretary of the ‘Treasury on 
the said inveices aforesaid were as stated in said) bill of particulars, and 
the date of the decisions thereon were as stated in said bill of particulars, 

and that this action was commenced within #0 davs thereafter. 
y Vi. Phat by reason of the premises this plaintiff has been dam- 

aged in the specific sums of money stated in the bill of particulars 
herein to have been paid and exacted in excess of the legal duty on said 
Inveices aforesaid, to wit, in the sum of 8365.9), for which sum, with 
interest from the dates of said payments, this plaintiff demands judgment 
aginst ssid defendant, tovether with the costs of the action, 

LoreENzZO ULL, 
Diy s Atty. 

Ciry AND Country oF NEW York, ss: 

Lorenzo Ullo, being duly sworn, deposes and says that he is the att'y 
for the plainti? abowe named, that he has read) the foregoing complaint, 
and the same is true of lis own knowledge oxeept as to those matters therein 
stated to be alleged on information and belief, and as to those matters he 
believes it to be trae, That the reason wis the sate complaint Is not veri- 
tied Ly the plaratitl personally Is beeanse of his absence from the State of 
New York: that the grounds of deponent’s knowledge are derived from 
communications with and statements by said) phanutl to deponent, which 
deponent verily believes tor Lv trie, 

Lorenzo U Labo. 


Sworn to before me this 7th daw of Feb. DSs4, 
H. BB. KRiNGhHoRS, 
Notas i/ Public. 


(kndorsed:) U.S. etrenit court. Franklin Rolfe against William 
H. Robertson, colleetor, NO. Complaint. Lorenzo [ lle, pl tts att’ Vv, 
55 Beaver st., N.Y. CL No. 8723. Due and timely service of a copy 
of within complaint this day admitted. Dated 7 Feb’v, I8s84. Elihu 
Root, u. 5. att v, for det 't. 


—~o 
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10} United States circuit court, southern district of New York. 


FRANKLIN RoOLFE ) 
against 
Wittram H. Rorerrson., | 


To Eninv Roo, Esq., 
United States Attorney, Attorney for Detendant, 
Post-office Buslding, New dork City. 


sill of the particulars of the plaintiff's claim in the above-entitled 
sult. 


This suit is brought to recover certain import duty alleged to have been 
erroneously and illegally exacted by the defendant, as collector of cus- 
toms of the port of New York, on boxes and wrappings, containing 
green fruit, by valuing the said boxes and wrappings at lire 2.40 each, 
and exacting twenty per cent. duty on such valuation. 

Name of importer, Franklin Rolfe. 
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103 (Indorsed:) U.S. cireuit court. Franklin Rolfe against Will- 
iam H. Robertson, collector of the prone of New York. Copy bill 
of particulars. Ullo & Davison, plff’s att’vs, 55 Beaver st., N.Y. C. 


1] Cireuit court of the United States tor the Southern district of 
New York. 
FRANKLIN ROLFE ) 
repreis P S723. 


Winnuiam H. Roperrsox, contecror, ere. | 


The defendant answers to the complaint as follows : 

I. [le denies that the true duty or that the true and lawful rate of duty on 
the goods referred to in the complaint was as stated in the complaint; and he 
denies that the plaintiffs were compelled to pay or did pay defendant, as col- 
lector or otherwise, the sum stated in the complaint, or any sum in excess of 
the amount required by law as duties upon the said goods, or that any sum of 
money unauthorized by law was exacted as duties on said goods or otherwise, 

I]. Tle denies that the sum stated in the complaint or any sum is now 
due and owing to the plaintiffs. 

[1l. THe denies that he has anv knowledge or information sufficient to 
forma belief as to whether the goods alleged in the complaint to have 
been imported at the times therein mentioned were, in fact, such goods as 
are deserthed in the said complaint. 

IV. And, further answering, defendant alleges that all moneys 

ee received by hin from the plaintiffs in respect of the Importations in 

the complaint alleged to have been made were demanded of plaint- 

itts and were by plaintitfs voluntarily paid to him in his capacity as col- 

lector of customs, as, and for duties due the United States on imported 

merchandise, and were forthwith, before the commencement of this action 

and before the receipt: by defendant of any protest or objection on the 

part of the plaintiffs, paid over by defendant in his official capacity afore- 
said to the United States and placed bevond his control. 

V. And, further answering, defendant alleges that all moneys received 
by him trom the plaintiffs in respect of the importations in the complaint 
alleged to have been made were sums due from plaintiffs to the United 
States as duties, according to the rate of duty Im posed by law, tipeon arti- 
cles of merchandise imported by plaintiffs and assessed with duty, and no 
other sums than duties regularly assessed and ascertained and liquidated ac- 
cording to law upon plaintiffs’ entry thereof were collected or received by 
defendant from the plaintiffs, 

VI. And, further answering, defendant denies that the plaintiffs in pro- 


ae 


‘ 


ducing the original invoices, ete., as alleged in the second paragraph of 
the complaint, did) deelare therein the cost of the importations at the 
period of their exportation in the principal markets of the countries from 
which the importations mentioned in said complaint were imported, 
1°} exclusive of all costs and expenses incurred by said plaintiffs for the 
usual and necessary sacks, ete., and said defendant denies that he 
has anv knowledge or information sufficient to form a belief as to all other 
allegations contained in said paragraph two (2) of said complaint. 
Wherefore defendant demands judgment that the complaint be dismissed 
with costs, 
Euinv’ Roor, 
U. S. Atty, Att'y for Def’t. 
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SOUTHERN Disrricr or New York, 
City and County of New York. ss: 
William TH. Robertson, the defendant above named, being duly sworn, 
says that the foregoing answer is true, to the knowledge of the deponent, 
except as to those matters thereim stated to be alle cod on juformation and 


belief. and tlrsat tts te those hiatters he belreves it te he trie, 
W. H. Roperrson. 


Sworn to Lente vn Phat this +f) day of September, ISS. 
ii. 8, | GGeo. Hinniser, 
Notory Public. 


14 (Isndorsed :) No. S723. U.S. etreuit court, southern district of 


New York. Franklin Rolte rs. We TH Robertson, colleetor, ete. 
Answer. Elihu Root, United States attorney, attorney for defendant. U 
S.crreuit court. Filed Oet. 4. 1884. Timothy Crrittith, clerk, 


1 At astated term of the United States cireuit court tor the south- 

ern distriet of New York, held at the United States court-rooms 

In the post-ottice building, in the eity of New York, on the —— dav of 
July, ISS 4. 


= ; . 
Present, Hon, —-- -- ——, judge. 


RANKLIN ROLFE ] 
TU ' 


Winniam H. Ropertson,. | 


On reading and tiling the consent of Lorenzo Ullo hereto annexed, and 
on motion of Ullo Ruebsamen & Tubbe. it is 

Ordered, That Ullo, Ruebsamen & Hubbe be, and the same hereby are, 
substituted as attorneys for the plaintitfin the place and stead of Lorenzo 
L lio. 

| hereby Cohisehnl to the entry of the above order, Dated New York, 
July 19, 18s. 

LORENZO ULL, 

PT t's Atforney. 


16 (Kndorsed:) U.S. eirenit court, s. d. of N.Y.) Franklin Rolfe 
et al. vs. William HE. Robertson. Consent and order of Substitu- 

tion. Utlo, Ruebsamen & Elubbe, pitts atty’s, 83 Beaver st., N.Y. eity. 

U.S. cireuit court. Filed July 25, 1884. Timothy Griffith, clerk. 


li Ata stated term of the cireuit court of the United States of 


America, for the southern district of New York, in the second 
eireuit, held at the United States court-rooms in the elty of New 
York, on Wednesday, the 25th day of November, in the vear 
of our Lord one thousand eight hundred and eighty-tive. 
Present: The honorable Hoyt H. Wheeler, judge. 
FRANKLIN Ron, ) 
rs. ~ 8725. 
Witniam H. Roperrsoy. } 
Now comes the plaintiff, by Lorenzo Ullo, esq., his attorney, and moves 
the trial of his cause. Likewise moves the defendant, by Samuel B. 
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Clarke, esq. asst U.S. att’y, his attorney. Thereupon a jury is empan- 
eledand the eause proeceds to trial. After hearing the evidence of the par- 
ties and the argument of counsel, the court directs the jury to find a ver- 
dict for the plaintiff in the amount of 8215.80. Thereupon the jury ren- 
der a verdict whereby they find for the plainti? in the amount of two 
hundred and fitteen dollars and eighty cents, 

It I~ ordered thraat the detendant have it Stay ot proceedings aon sid ver- 
dict tor thirty davs from Dee, 2, 1885, 

It Is further ordered that a certificate of probable Cullse be entered 
herein. | 

A Copy. 

Timorny GrirFirH, 


( lerk. 
ls (Endorsed :) Rolfe vs. Robertson. Extract from the minutes. 
1 United States cireuit court southern district of New York, 

Ih RANKLIN ROLFE, 
versus ~8 7255, 


Wittiam H. Roperrson, } 


This action having come on for trial in its regular order on the calen- 
dar of this court betore the Hon. Hoyt H. Wheeler and a jury on the 
20th dav of November, 1885, and the parties hereto having submitted 
their proofs, and the jurv having rendcred a verdict: for the sum of two 
hundred and fifteen dollars and eighty cents in favor of said plaintiff and 
against sar detendant— 

Now, on motion Ulle, Ruebsamen & Hubbe, attorneys for said plaintiff, 
it is ordered that said plaintiff, Franklin Rolfe, do have and recover 
judgment against said defendant, William H. Robertson, for the sum of 
two hundred and fifteen dollars and eighty cents so found by the jury as 
aforesaid and the sum of $61.97 costs as taxed by the clerk of this court, 

making together the sum of two hundred and seventy-seven 7% 
20) doilars and that said plaintiff? do have execution theretor, 


Judgment signed this 21st day of Oct., 1886, nune pro tune as of Oct. 
2, IS86, as per an order of court filed Oet. 18, 1886. 
JouHnx A. SHIELDS, 
Deputy (lerk. 


(Endorsed) 8923. U.S. cireuit court southern distriet of N.Y. 
Franklin Rolfe against William H. Robertson. Judgment roll. Ullo, 
Ruebsamen & Hubbe, plffs att’vs. Cotton Exchange juilding, cor. 
William and Beaver sts., N.Y. Citv. Filed this 21 dav of Oct., 1886, 
nune pro tune as of Oct. 2d, 1886, as per order of court filed Oct. 20, 
ISAS. 


2] U. s. cireult eourt, southern district of New York. 
FRANKLIN RoOLFE 


against > Prop ec bill of exceptions. 
Wintnutam H. Roperrson. J 


Afterwards, to wit, on the 25th day of November, and the Ist and 2d 
days of December, 1885, at a stated term of this court begun and holden 
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on the 3d Monday of October, 1885, before the Honorable Hovt HH. 
Wheeler, district judge of the United States for the distriet of Vermont, 
duly assigned to hold this conrt and sworn to try the issues: thefatore- 
said issue so jotned as between the said) parties as aforesaid as by the ree- 
ord more fully appears came on to be tried by a jury, duly empanneled 
and sworn for that purpose, the said plaintiff being represented by UTlo, 
Rnebsamen & Eubbe, esqs. and the defendant by William Dorsheimer, 
CS(., ( nited States attorney, and Samuel I. (Clarke, Om(., assistant Lo nited 
States attorney. And in the eourse of the trial the said counsel tor the 
defendant did) take and allege sundry exceptions to the rulings, instrue- 
thon, charge, adel directions of the eourt. ane to the refusal of the eourt to 
vive certain instructions and directions to the jury as then and there praved 
for by them, which exceptions are hereinafter severally set forth. 
To maintain said issies, Epon the pear ot the plaintiffs, he in- 
2°) trodaced evidence tending to show that he imported from Palermo, 
ltalv, per the S. oS. Boskenna Bay, on Mareh 3ist, 1885, 2.288 
boxes of oranges and lemons: per the S. S. Marlborough, Mareh Lith, 
IS83, 811 boxes of oranges and lemons; from Catania by the steamship 
Alesia, hebruary 27th. ISS3. 256 boxes of oranges and lemons: and by 
the steamship West Cumberland, Mareh 3d, 1885, 1,379 boxes of oranges 
and lemons. 

That 760 boxes of the oranges and lemons imported by the Boskenna 
Bay were tnvoiced at Palerme hebraars 2a, ISS3. ct the value of 5 
lira LO centimes, commissions, 2) per cent., 113) lira SO centimes ; total, 
4.665 Jira 90 centimes, “eost free on board Palermo, ineluding all 
charges ;"" that the same were duly entered for duty at the value, charges 
and commissions included of 4,665 lira 90 centimes, less commissions 24 
per cent., 1133 lira SO centimes, total of 4,552 lira 10 centimes : that the 
value thereof was duly appraised at 4,552 lira 10 centimes, and the de- 
fendant, as collector of customs, exacted duty on such value at 20 per cent, 
ad valorem, under the provision for oranges and lemons contained tn 
schedule M, of the tariff act of June Zed, PS74. 

That 1,163 boxes of oranges and lemons also imported by the Boskenna 
Bay were invoiced at Palermo February 24th, 1885, at the valne of 7,519 
lira yf) centimes, COMM IS<1Ons 23 per cent., IST lira 99 eentimes, total, 
7.007 lira 49 centimes, “eost free on board Palermo, ineluding all 
charges : that the same was duly entered for duty at the value (charges 
and commissions ineluded), of 7.707 lira 49 centimes, less commissions, 

24 per cent., IS7 lira &O centimes, total of 7.519 lira 50) cen- 
LPS times: tliat the value of said L.1633 boxes of oranges and lemons 

was duly appraised at 7,519 lira 50) centimes, and the detendant 
as said collector exacted duty on sueh value at said rate of 200 per cent. 
ad valorem. 

That 449 boxes of the oranges and lemons imported by the Marlborough 
were invoiced at Palermo, February 15th, 1883, at the value of 2,817.90 
lira 90 centimes, commissions 22 per cent., 70 lira 44 centimes, total 2IS&S8 
lira 54 centimes, “cost treeon board Palermo, mncluding all charges: that 
the same were duly entered for duty at the value of 2.888 lira 34 cen- 
times, less for commissions 70> lira 44 centimes, total 2.817 lira 90 cen- 
times ; that the value thereof was duly appraised at 2,817 lira 90 centimes, 


=r 
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and that the defendant as said collector exacted duty on such value at said 
rate of 20 per cent, ad valorem. 

That said 256 boxes of oranges and lemons imported by the Alesia, 
were invoiced at Catania, January 25d, 1883, at the value of 2,124 lira, 
free on board Catania, “ costs of charges and all shipping charges ineluded 
in the price,” commisstons 2) per cent., 53 lira 10 centimes, total 2,177 lira 
10 centimes ; that the same were duly entered tor duty at the value, 
charges and 2) per cent. commissions included, of 2,177 lira LO centimes ; 
that the value thereof was duly appraised at 2,177 lira LO centimes ; and 
that the detendant as said collector exacted duty on such value at said rate 
of 2) per ecu, ad valorem. 

That 1,000 boxes of the lemons and oranges imported by the steamer 

West Cumberland were invoiced at Catania, January 25, 1883, 
24 at the value of 8.413 lira 25 centimes. “ F. o. b. Catania costs of 

packsges and all shipping charges included in the price.” Commis- 
sions 2) per cent., 210 lira 33 centimes, total, 8,623 lira 58 centimes; 
that the sum was duly entered for duty at the value charges and 2} per 
cent. commission included of 8.623 lira OS centimes: that the value 
thereof was duly appraised at 8,625 lira 58 centimes ; and that the defend- 
ant as said eolleetor exacted duty on such value at said rate of 20 percent, 
ad valorem, 

That 135 boxes of the lemons and oranges imported by the steamer 
West Cumberland were inveiced at Catania January 24, 1883, at the 
value 877 lira 50 centimes, “ flo. b. Catania, cost of packages and all ship- 
ping charges included in the price.” commissions 2) %, 21 lira 95 centimes, 
total SOY lira he} centimes : that the same was duly entered for duty at the 
value charges and commissions included of S99 lira 45 centimes ; that the 
value thereof was duly appraised at 89 lira 43 centimes; and that the 
defendant as said collector duly exacted duty on said value at the said rate 
of 20 per cent, ad valorem. 

That 244 boxes of the lemons and the oranges imported by the West 
Cumberland were invoiced at Catania January 24th. ISS&3. at the value 
of 1,744 lira, “ fo. b. Catania, cost of packages and all shipping charges 
included in the price,” commissions 24 per cent. 43 lira 60 centimes, total 
1.787 lira 60 centimes ; that the same was duly entered for duty at the 

value charges and commissions 2) per cent. included of 1,787 lira 
25 H0 centimes ; that the value thereof was duly appraised at 1,787 

lira 6O centimes ; and the defendant as said collector exacted duty 
on such value at said rate of 20 per cent. ad valorem. 

That the plaintit? thereafter duly protested against the exaction of duty 
on the charges in case of the aforesaid 760 and 1,165 boxes of oranges 
and lemons imported by steam-shop Boskenna Bay, as follows : 


May 7, 1883. 


Hon. Wu. H. Rowertson, 
( ollector of ('ustomes: 


Sin: We hereby protest against vour liquidation assessing duties on 
cost of packages and other charges embraced in the “f. 0. b.” price named 
in our invoices, which can be shown by specified invoices which we pur- 
pose producing and on whieh the entry may be reliquidated. Entry dated 
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March 21st, No. 37495, of 2.288 packages oranges and lemons ex S, S. 
* Boskenna Bay,” from Palermo, 

The erounds of aur objections are 

That under seetion 7 of the aet of Mareh 3, 1883, said case of pack- 
ages and charges are exempt from duty, 

We further protest lualnst Vour dssessinent of duty at the rate of ZO GY 
acl Valorem Lyons the cron deseriby | above, 

In the public document (Publie No, 60 entitled “An aet to reduce in- 
ternal revenue taxation and for other purposes,” it is provided on payer 
30 (section 2503) that “the folowing articles when Imported shall be ex- 

empt from duty, 
26 Pneluded under this provision are * fruits, green, ripe, or dried, 
not especially enumerated oF provided for in this aet.” 

No special provision for fruit being made tn this aet until on and after 
the first day of July, ISN.}. 

We claim that the trait mentioned above and any and all fruit which 
may be or may have been imported since the passage of this act and prior 
to July Ist, P8835, is entitled to free entry, 

We pay the duty ander protest in order to obtain possession of our 
goods, and shall hold vou and the Government responsibic for the duty 
thus exacted, 

Very respectiully, 
KRANKLIN RoLee & Co., 
Per G. F. Optorne, Atty, 


That the plaintiffs duly protested, as required by law, against the ex- 
action of duty on the charges in case ef the 449 boxes of oranges and 
lemons Imported by the steamship Marlborough, as follows : 


New York, Way 25, 83. 


To the Hon. Wa. TH. Ropnerrsoys, 
( ollector of the Port of New York: 
Sin: We hereby protest await your liquidation of our entry No. 
eal, dated March 15. of invoice of 449 boxes oranges & lemons, 
27 imported per S. S. Marlborough from the Mediterranean. We 
protest against the payment of any and all duties on that part of the 
“flo. b.” price named in our invoices, which covers cost of package, packing, 
shipping expenses, &e., whieh ean be shown by specified invoice which we 
propose producing, and we ask to be viven time to procure other invoices 
specifying charges on which the entry may be reliquidated. The grounds 
of our objections are that the duties exacted by vou are not in accordance 
with existing laws, and we hold vourself and the United States jointly 
and severally liable for all exactions in excess of those legally due, 
Very truly yours, 
FRANKLIN RoLFe & Co.,, 
G, FF. Opiorng, Atty, 
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That the plaintiffs duly protested, is required by law, against the ex- 
action of duty on the charges in case of the aforesaid 256 boxes of oranges 
and lemons imported by the steamship Alesia, as follows: 


New York, Vay 25, ’83. 
To the Hon. Wa. H. Roperrson, 
( olleetor of the Port of Ne uw York : 
Sin: We hereby protest against vour liquidation of our entry No. 26107, 
dated Feb’y 27, °83, of 256 boxes oranges & lemons imported per 
28 SoS.‘ Alesia,” from the Mediterranean. We protest against the 
pavment of anv and all duties on that part of the “fo. b.” price 
named in our invoices, which covers cost of packages, packing, shipping 
expenses, &e., which can be shown by specified invoice which we purpose 
producing, and we ask to be given time to procure other invoices specify- 
ing charges in which the entry may be reliquidated. The grounds of our 
objections ure thicit the duties exacted by Vert are net in accordance with 
existing laws, and we hold vourself and the United States jointly and 
~everally liable for all exactions ins yeess of those legally due. 
Very truly yours, 
FRANKLIN Roterr & Co. 
G. FL Optorne, Atty. 


That the plaintitts thereatter duly protested, as required by law, against 
the exaction of dutv on charges in case of the aforesaid 1,000, 135, and 
244 boxes of oranges and lemons imported by the steamship West Cum- 


berland, as tollows : 


New York, Mey 25, ’83. 
To the Hon. Wm. H. Ronerrsos, 
( ollector of the Port of New York: 

Sin: We hereby protest against vour liquidation of our entry No, 
27626 dated Mareh 5, of {S879 boxes oranges and lemons, imported per Ss. 
SS. West Cumberland ” fromthe Mediterranean. We protest against the 

pavinent of any and all duties on that part of the “fo. b.” price 
>t viven on our invoices which covers cost of package, packing, ship- 
ping eX pelises, XMe.. which ean be shown by ~pecitied invoice whieh 
Wwe PUP pose produetng, anil Wwe ask tt lye riven time to procure other in- 
vorces specitving charges i which the cher That lve reliquidated, The 
vrounds of our objections are that the duties exacted by vou are net in 
accordance with existing laws, and we hold vourself and the United States 
jomntly nel ot ae rally Lisalole foo all eXnetions in) CXCUSss of those legally due, 
Verv truly vours, 
FRANKLIN Rope & Co, 
G. FF. Optorne, Atty. 


That thereatter the plaintitl-, as required by law, duly appealed and 
duly brought this action to recover the duty exacted on charges mn the 
ease of the aforesaid importations, 

Jaintitts’ counsel here offered and read in evidence the exhibits here- 
Inatter mentioned, 
That copies of the entry and inveices of all the impertations made by 


A a a i 
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the steamship Boskenna Bay, with all the oaths, stamps, endorsements, 
and cheeks thereon as produced and read in evidence at the trial, are hereto 
annexed, marked, respectively, plaintiff Exhibit No. 1,1 A, 1B, and 
; 4. 

That COD TES of the « ners ame invotees of all the Iniportations rrasacle Ds 
the ~teamship Marlborough, with all the oaths. =tannipes, endorsements, ane 
checks thereon as produced and read in evidence at the trial, are hereto 
annexed, marked, respectively, plaintiff’ Exhibit No.2, 2 A, 2 2B, and 

: 4 & 
2f) That CODLES | thie CHEPS “inne InVolces of the Imiportations THEE 
by the steamship Al “Hh, with all the oaths, ~tiaithips, endorsements, 
and checks thereon as proce dhand read in evidenee at thi trial, are hereto 
annexed, marked, respectively, piaintiths Exhibit No. 3 and 3 A. 

That copies of the entry crnicd IVolees of the portation mince by the 
steamship) West Cumberland, with all the oaths, stamps, endorsements, 
and eheeks thereon a- proiiced and rend inevidenee at the trial, are hereto 
annexed, marked, respectivly, picvintitfs” Exhibit No. 4,4 A.4 Boand 4 C, 

That the <sitd endorsements, “ELIS, and checks were placed there by 
the officers of customs in the ordinary course of business. 

The plarmtith then ealled as a witness Antberr LL. Svarrin, who being 
duly sworn, testified : 

That he was and for TS or 200 vears had been an examiner in the ap- 
praiser’s department 7 the chstom-hotse al the pron oft New York of 
prac’ ries and fruits that had been Imported into that prone from foreign 
countries ; that during that time he had, as such examiner, appraised 
oranges and lemons from Palermo, Catanea, and Messina; that he 
passed the oranges and lemons imported by the steamship Boskenna Bay 
and specified in the three invoices marked plaintiffs’ Exhibit 1A, 1B, 

and 1 C's that lis reports showed that he appraised the value of the 
31 oranges aud lemons specitied in the invoice marked plaintiff Ex- 

hibit | A, at 160¢ linea, 10 centimes, as the dutiable value thereot : 
that the charges specified in thot mVvoree have he reference tothe dutiable 
value: that the dutinble value was the value of the fruit at the date of 
exportation; that the charges were not included ino the dutiable value ; 
that he dicl Theol inelide the charges in the dutiable value, because they 
were not dutiable ; that this invoice specifies the charges, 

The witness was then asked the following questions : 

“ad. Tn vour experience as an expert for the last eighteen vears inthis 
matter do vou know the cost of boxing and packing In papers amounts to 
l lira ® centimes z is 

To this question the defendant, Ly lis counsel, objected (nn the ereund 
that the same was Incompetent, irrelevant, and immaterial, “Phe eourt 
overruled this objection, and to such ruling the defendant then and there 
excepted, which exception Wilts duly noted ana allowed, 

“AL DT have no personal knowledge of the cost of those boxes in Pal- 
ermo and Catania, but from entries and invoices, and testimony taken on 
appraisement, [am satistied that that is the correct value, 

“QQ. One lira and 75 centimes ” 

wa Yes, sir. 


“QQ. And as tothe shipping expenses * 


) 
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“A. We have allowed 65 centimes: that has bees allowed on other 
shipments, a 


30 * By the court : 


“). Plow mueh is that ona box ? 
“AL Y bira 40 centimes. 


* By defendant's counsel 


*Q). Does that retertoall sorts of boxes * 
* Al Not to cases, but ordinary standard boxes. 


‘By plaintit?s counsel : 
*(). You Coun tel] thicat that InVeIcE pore “hits the ordinary hoxes, can't 


a” | have CVE renson to beeline Veoseo, 
~ iP. That ts the ordinary beox, AED how ” 
a That Ix W hat We have adopted tis it ~tandard., 


* By detendant’s counsel : 
‘Q. LT would like to know whether there is anything whieh shows on 
that mveiee w hie thie r thes were of ~tundare! ~170 or ot some other sIZe, 
‘A. No, si. | 
Se If thie were of some other size then vou would not eX press the 


c*tesT > 


“AL Nos if they had been cases, that is, about a box and a half, the 
charge - would have ir Cr thieoere ag 
The witness then testifies that his report shows he appraised the value 
of the oranges and lemons speettied in the invoices marked Plaintiff's Ex- 
hibit 1B, at 4,552 lira 10 centimes as the dutiable value ; that in apprais- 
ing those lemons and oranges he did not deduct the charges of 2 lira and 
lO centimes per box, because they were not specified inthe invoice, 
bo) The witness was then asked the following question ; 

“(). From yvour experience would the prices mentioned in the 
invoices be the prices or market value of those oranges and lemons in Mes- 
-ina less 2 lira 40 centimes that would be for charges ? 
To this question the defendant, by his counsel, objected on the ground 


** 


that the same was Incompetent and immaterial, 

The court overruled this objection: and to such ruling the defendant 
then and there duly exeepted, which exception was duly noted and allowed, 
“A. It would be Impossible at this date to determine that question, 

on” P Dut as Vour Memory goes how, al that time if the charges were de- 
ducted, specitied in so many words, amounting to 2 lira 40 centimes, would 
Vou Th Vour appraisal have deducteck those 2 lira 4 centimes ? 

“A. Tf, when TP had the fruit before me and was examining it, I found 
that the prices covered those boxes, TF would have deducted them if they 
hisacd been ~pecitied., If the price Wiis <utherent to cover 2 lira 40) centimes 
and they were specified, DT should have deducted it. 


* Dy detendant’s counsel; 
“QQ. You mean if the prices, independent of the charges were sufheient 
to cover the market value in Messina” 
“A. Tt would depend entirely upon what my judgment at the time of 


s 
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the actual value of those goods was; then, if the amount of the 
34 prices was sufficient to cover the frait and the boxes, and the boxes 
had been specified as charges, [T should have deducted them, 

“Q. And if they are not specified vou would not deduct them, notwith- 
standing that in vour judgment those very same oranges, if they had the 
charges specified, vou would have deducted them; is that so? The only 
reason for not deducting them was because they were not specified on the 
Invoice ? 

a Oe expressed thicat very plainly, whit mv position was In regard to 
that. 

S By the court: 

“Q).) With this invoice before vou, vou have been directed to find the 
actual value? 

a. 1 cdletermined thiset the dutiable value of this imVolee Wis bor lira 
IO contimes, and the dutiable value TP held to be simply the value of the 
frnit alone; and although, even if To had known, even if’ they had) been 
InVvoreed at a hieher price to cover the boxes sine charges, | could hot 
have deducted them, and TP could not have added them if they had been 
deficient to that amonnt, because they were not added ; theretore, [took 
he notice of them Whatever, 

* PLAINTIFE’S CouNnsen. Will vou repeat that statement vou made to 
lis honor so that tt may be (ont the record ? 

“The Wrrness. [ft Thad been required to appraise this fruit) regard- 

less of the rule not to appraise less than the invoice value, and upon 
oe) examination had found that the prices specified in’ the invoice 

covered the fruitand the boxes and shipping charges, then [ would 
have deducted the cost of them and given the dutiable value with that 
deduetion; [should have deducted 2 lira 40 centimes for those charges, 


‘By detendent's counsel : 

“QQ. You say, if vou found that the prices were stated ; how would vou 
make i bieat finding whether the price stated did mnelude or Wilts <uflieient to 
cover the value of the oranges and also the charges ; how would vou ascer- 
tain that? 

SAL By a comparison with other invoices and from such toformation 
as | have. 

"QQ. You would look at the fruit? 

“ANA. LT would look at the trait. 

me And then e Hp RAre with other trun vou know of, and eall wit- 
hesses, I necessary ¢ 

A. Tok eortain ty. 

The witness then turther testified that as tothe boxes of fruit mentioned 
in plaintitl’. exhibit 1 © his memory» Was Det wood enough at that time 
to sav what the market value of those particular boxes and of each par- 
ticular box was: or whether he had not deducted the charges in that 
particular case only because the charges were uot specified in the in- 

voice, and not from any reason that the fruits were of lower value 
OO than what they were found. That if the charges had been speci- 
fied at 2 lira 40 centimes per box in that invoice it was impossible 
for him to say whether the oranges were worth little enough aceord- 
ing to the inveiee, so that he could have taken them out. That he 


eg Pr 


— 
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| 
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had seen invoices of oranges and lemons at different times which he had 
passed in that way; they were “free on board,” such a_ price, and 
he passed them in that way, saving that the invoice value covered the 
dutiable value on the fruit alone. There were many cases where the in- 
voice represented “ f. 0. b.” including all charges which he was not satis- 
fied were covered, and he passed them conditionally that way. That if 
he had discovered at that time that that was a similar case he might have 
added those words. That as they were not added that was his reason for 
saving that the fruit was covered without reduction. That there were 
several instances of his reporting when they were not of the value speei- 
fied in the invoice. That it was not really his duty to state that anything 
more than the duttable value was correct. That it was impossible tor him 
to speak about these invoices in suit; that the dutiable value was covered ; 
that was all that he was required to report. That if he was satistied that 
the dutiable value was covered by the invoice, in making his report he 
did not care whether the invoices were of a higher valne or not. That 
the prices of the fruit varied so much from day to dav and week to week.” 

“That in the case of these invoices le was satistied that the valne of the 
fruit was covered.” That if the trait was invoiced, sav at 6 lira 50 cen- 

times and deducting the charges would make 4 lira 10 centimes, 
a7) he found that amount as the dutiable value, he would have cer- 

tainly passed it as correct at 6 lira 50 centimes, notwithstanding 
there would be 2 lira 40° centimes in excess of its market value. That 
the true market value might have been auy where from 4 lira 10 centimes 
to 6 lira 50 centimes. That he could not tell now whether the fruit in 
those invoices was worth enough so that if he had taken out 2 lira 40 cen- 
times he would have had enough to cover the market value without see- 
ing the fruit. In answer todefendant’s counsel, that he considered charges 
when the figures are not mentioned, the words given, “ free on board at 
Palermo, ineluding the charges,” as charges not specified. That he could 
not have deducted them, although he should believe them ineluded ; that 
is, Without a special oraer from the Secretary of the Treasury. In answer 
to plaintiffs counsel that he had) repeatedly special orders, when appeals 
were sent to him to examine if the invoices referred to in such appeals 
were covered by section so-and-so, to deduct the charges if especially 
named or ~pecitied, In answer to detendant’s counsel, that he did not re- 
ceive any orders to deduet them if they were not specified. In answer to 
plaintitt’s counsel, that his interpretation was, when the invoice said © free 
on board” that charges were not specitiod, and in that ease he never de- 
ducted then, 

The witness on being cross-examined by the counsel tor the defendant 
testified that the report of the appraiser on the plaintiff's Exhibit 1 C by 
the Boskenna Bay reads as follows: “Oranges and lemons, 20> per cent., 
correct. March 29. 1883." That the term “ eorreet ” means that the 

amount stated in’ the importers entry covers the dutiable value: 
4s and that he knew the amount so stated by the entry clerk's stamp 
on the invoice, That the amount that he reters to was 7,519 lira 
and 5O centimes, That that was the dutiable value of the fruit mentioned 
in the invoice, That the entry in blue ink on the invoiee made by the en- 
try clerk of that amount was the entered value; that the meaning of the 
spe) ~ 
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term “correct” ts that the entered value is the dutiable value: in other 
words, thac it is either the market value, orthat it is large enough to cover 
it. That that re port on the invotee of the appraiser is the report on which 
the eollector bases the liquidation of duty In these enses, That even benr- 
Ing in mined that the usualeost for packing and shipping boxes of oranges 
sunt lonons Wis 2 Lins LOD ntimes per bax, he cotta Hot row tel] from look- 
hw ‘ul thacat iVoles thisat the market value of thie fruit mentioned in thie 
iInvoleed would be the invoice price less 2 lira dO centimes. That, so. far 
as his report onthe invoice was concerned, the market value per box might 
be anywhere from 4d tira up to 6 lira dO centimes. That tt the market 
value ofthe trait had been 6 lira 10 centimes independent of the charges, 
his returnoor report would have been the same. 


The piarntifts then ealled as a witness Louis CONTENSIEN, who, be Ing 
duly sworn, testified, that he was a merchant and was engaged in buy- 
ing and selling green and dried fruits, including oranges and lemons, and 
that he had been engaged in that business over thirty vears, That he 
knew Whitt thie revular CUSTORLAPYS charges were in} PASS) on leone . of oranges 

and lemons coming from Messina and Palermo. 
34) ‘The witness was then asked the tellowing question : 
“(Q). What are they?’ 

To this cyte stion the defendant Ih lis CCvtL it objected, (ol) the eround 
that the same was incompetent, immaterial, and irrelevant. The court 
overruled this objection, and to said ruling the defendant then and there 
duly exeepied, which exception was duly noted and allowed, 

“AL ? bira 40 contimes per box, 

* &. kor what” 

“AL Charges necessary for shipment; that is, for boxes, paper, and 
nails, and shipping charges ; putting ina condition to be shipped, 

bis i. And shipped 2 

“A. And shipped, 

~ <2. That I~ foo sy, free (oti bore. 

“A. Free on board, 

“QQ. That would be the charges, irrespective of the value ot the oranges, 
to put them tna condition to be shipped, and ship them, and to have them 
exported free (tl boara : 

a? Precisely.” 

Phe Withess further testified thrcat the CUSTOTAPS ~ubdivision of these 
charges of 2 lira 400 centimes, as known in the trade, is tor boxes and 
theirvalue; packing and their value ; nails and their value; paper and their 
value ~ thisat the custom-hotuse otheers considered the ~hipping CX penises its 
separate from the packing expenses, and as amounting to 65 centimes ; 

srnnel t \petises for packing, iitils, prrper, canned boxes, We,, lira rey CCli- 
40 times per box. “Phat from his experience as a merchant be Knew 

what the words * ft) o. bo” meant: that they meant the costs of the 
eoods, packed, and all charges ; that is, the merehandise put on board the 
vessel, free on board, That **t. ob.” are the first letters of the three 
words “free on board; and that these letters have that meaning and have 
alwavs existed with that meaning in the port of New York and all over 
the world. 

The witness was then asked the following question ; 

“Q. Do vou know what used to be the custom of the custom-house 
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and the usage of Importers of green fruit, oranges, and lemons, before the 
Puassae ot the law ot ISS), when the letters ag a (>, — were hot pret on 
inveices, and the inveices did not specify any charges?” 

To this question the defendant, by tis counsel, objected on the ground 
that the same was incompetent, irrelevant, and immaterial. The court 
overruled this objection, to which raliug the defendant then and there 
excepted, Which exec potion Wil duly noted shin allowed, 

“Answer, Some shippers make the mnvoice * fo. b.° others will specify 
the charges, 

a” 2 l ask vou when a ~hipper lias not, bv acellent or mistake, pout the 
letters ' a a, ly. ‘on the Invetee, ane tie rheol speeity the charges, what Wiis 
the custom of the custom-house officers in such a ease?” 

To this question the defendant, hy his counsel, objected on the siilne 

vround as just stated. The court overruled the objection, and to 
1] this ruling the defendant excepted, whieh exception Wis duly noted 
and allowed, 
“Ans. We never had a ease of that kind, 

“QQ. Do vou know it from experience ’ 

“A. Bat T know that the appraiser would add 2 lira 40 centimes a box 
if it was from Messina or Palermo.” 


The plaatntiths thereupon recalled as a witness in ther behalf ALBERT 
IL. Sviriuy, whe was asked the following question ; 


“Q). Betore the passage of the act of 1883, when an invoice had no 
specification or charges, and had not coe words ‘fo. b. or the words 
‘free on board, what was the custom of appraising fruit?” 

To this question the defendant, by his counsel, objected on the ground 
that the same was Incompetent, irrelevant, and immaterial. The court 
overruled this objection, and to this ruling of the court the defendant ex- 
cepted, which exception was duly noted and allowed, 

“Ans. We were required to nda the charges, 

“QQ. Of how much? 

“A. Not required in any particular sum, 

“QQ. What was the usual amount” 

“A. On oranges and lemons. standard boxes, 2 lira 40 centimes.” 

The witness then testified that ifon the day when he examined the in- 

voices in this suit there had been a specification on the invoice of 
12 these charges, he would have allowed them uf the invoiced value 

covered the value of the fruit and the charges ; that he could not 
state from looking at the invoices whether he would or not have allowed 
the deduction of 2 lira 40 centimes per box, if it had been specified on the 
invoice, because he could not know without seeing the goods, and the goods 
had vone inte consumption vears age, and that in order to tell he would 
have had to reappraise them; that he could not tell from looking at the 
paper whether he would have allowed 2 lira 40 centimes from the vari- 
ous prices on the different invoices; that sach allowance would depend 
on whether after taking off the 2 lira 40 centimes there was enough left 
to cover the market value. 

The witness was then asked the following question : 

*(Q. From your present recollection is it more probable that vou have 
passed these entries as correct because the fruit had a value on its face as 
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appears, or beeause there was no specification made of charges, and there- 
fore you made no deduetion of that kind; which is the most probable 
thing at this moment to vour mind 2” 

To this question the defendant, by his counsel, objected on the crown 
that the same was incompetent, immaterial, and irrelevant. The court 
overruled this objeetion, to which ruling the defendant excepted, and thi es 

exception was duly noted and allowed, 
be} “Ans. TP think it is Imposstble for me to judy 
T See Ilave Vol the recollection of the case at the time, that vou 

lid dednuet or at least what Valuation of the orinees in) this particular 


) 


ease was below the vilue, camel tet including the 2 lirn and 40 centimes ? 
‘A. I don't understand the question, 


“By the court: 

' 1 diel Vevtl charee uti = Ob) thi charges i) this Inveree ? 

‘AL Not unless they were not specified in the invoice.’ 

The Wwithess further testified that it was iniprossi bole for bim te tel] from 
the papers, or from his recollection atter two vears, whether the duty was 
taken by the collector on the value as reported by the witness, or was 
taken merely on the wholesale-market price of the fruit, or was taken on 
that plus any charges whatever, because his duty at the time did not  re- 
quire him to consider that question at all, and he had nothing to do with 
chi ares unless t! ti v Were spec “fied, 

The witness was then asked the following question ;: 

, i?. All vou had to do then, anc all vou have to do how, is to find the 
foreign market value, or to find that that t= less than the invoice”? 

~ AL Yes: if the dutianble value is covered, it might be twiee covered, 

“When vou find the foreign value to be less than the invoice or entered 
value, do vou proceed on the theory that the duty can not be assessed on 


any less amount? 
A. te, oe 

44 The plaintiffs then produced as a witness Horace W. Day, who, 

being duly sworn, testified that he was a member of the firm of 
Syobel & Day, and was a merchant engaged in buving and selling green 
fruit, vetting oranges and lemons trom Messina and Palermo, and that 
he had been in thac busmess about twenty vears; thatin his expertence 
as such omerehant the average cost of packing, nats, boxes, and 
shipping expenses aud putting trait on board) ship in Messina, Catania. 


and Palermo ame 2 tira and 40 centimes per the regulation box, 1 lira 75 


eentimes for the box, paper, and the nails, and 65 centimes for the pack- » Ss 
Ing and eartage and carrving down to the steamer and putting it on ! 
leosural, 
The witness was then asked the following question ; 
wt ms fore \l: ire ly Ss. ISS.) s w lie 1 invoices dis hot eons nn spec itie ith iT}s 
oft the charges and did not contain the letters ft oo l.l or * tree on board,’ 
What was the customary seciaiasinad by the custom-house officers on 
such mvotees of lemons and oranges ? 
‘A. They would charge us the duty, provided the invoice covered the 
eost of the fruit and 2 lira 40 eentimes. 
"QQ. And if the invoice did not have the words * t.o. b.. and did not oe 


; 


cover the cost of the truit,. what was the custom * 


a ee a ere Be aS i lla Oe, 
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“A. Thev took care to say that the invoice covered the 2 lira 40 cen- 
times, including the price of the fruit; and if they thought the price was 
net high enough they would have ndded the 2 lira 40 centimes. I mean 

ter sav, thev took the value of the fruit, which included the 2 tira 
45 1) centimes. as the market value of the fruit. and they made us 

pay two lira dO centimes, which t included in the value. | mean 
since the new law we pra duty on the fruit alone.” 

Phe Witness then testified! that before the law they used te pea duty on 
the fruit and on the 2 lira 40 centimes per box ; that even if the 2 lira 
1) centimes per box were actually included in the price, but the tnveice 
did not disclose that it was included, the customs officers would add 2 lira 
ht) contin ~ if thes Were tot satistied thicat thie price Was true, Thev took 
eare to see that the price included 2 lira 40 centimes, and that in order to 
riake if thi market price it hisacl tw mnelude the y lira 1) centimes, beculise 
there Wills uty ool the bern “anne prepn # 


Winnias. TH. Wesrervect, another witness on behalf of plaintiff, 
being sworn for examination on the que -tion of the value or the usual and 
CUSTORRAPS charges for pare king, \\ rapping, ete, it Wiis stated aon the record 
by counsel for detendant that defendant did not propose to introduce tes- 
timony on the question of value, and further examination of witnesses on 
that produit was waived, 

The detendant’s counsel conceded that if the plaintiffs were entitled to 
recover they were entitled to recover the a ounts claimed by them in their 

bill of particulars, 
4h) The evidence th} von both sides bemaclosed, the defendant’s ecoun- 

<el then moved the eourt to direct a verdict for the defendant as to 
the two importations by the Alesia and West Cumberland’ upon the ground 
that the law in foree at the time these importations were made required the 
duties to be taken as it is stated on the papers it was taken ; that is, that 
there was neo deduction of charges prior to Mareh 3. 18823. and that prior 
thereto they were dutiable, 

The detendant’s counse| alse moved the court tw direct at verdict for the 
defendant as te the three other invoices of the importations in suit by the 
Marborough and the Boskenna Bay, first, upon the ground that the 
charges were not specified in the prices on the invoice and in the entry 
under protest, and that the colleetor committed no error therefore in taking 
the duty forthe full amount stated on the invoice; second, upon the 
ground that these importations were made after the act of March 5, 1888, 
Was passed, and that with reference to them on the face of the invoices of 
these IM portat ions, the Costs of the boxes, the packing of the boxes, Ke., 
were a prert of the dutinble value and were hot separated therefrom. 

The court thereupon directed the jury to find a verdict for the detend- 
ant as to the importations by the Atesia and West Cumberland. 

To this ruling of the court the plaintiffs, by their counsel, then and there 

excepted, which exception was duly noted and allowed. 
47 As to the other two importation. by the Boskenna Bay and the 
Marlborough, the court said ; 

“7 shall submit te the jury the question of whether charges on boxes of 
fruit which came from the ports from which these came were so well 
kuown to be 2 lira 40 centimes as that the expression ‘charges’ meant 
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just the same as if that sum was carried out. I shall leave that to the e- 


jury. 

iy DrrENDANT’S CouNsSEL. As to the two importations, the Mar.- 
borough and the Boskenna Bay, vour honor denies my motion, to which 
we take a separate exception, 

By the Courr. Do vou wish to vo to the jury on that fact? 

iy DEFENDANT'S COUNSEL. On the question of whether the charges 
were so well understood ? 

Dy the Courr. Yes, 

By DerenpANt’s Counsen, T don't think IT do. 

The court directed the jury to find a verdict for the plaintitis for the 
sum of S175. As to the importation by the Marlborough, the court also 
directed the july to find a verdict for the plaintiffs is the sum of S40.80, 
making favre ther SZIO.S0, 

To these rulings of the court, as to the importations by the Boskenna 
Bay and by the Marlborough, the detendant, by his counsel, excepted, 

which exception was duly noted and allowed, 
18 Phe jury therenpon rendered 2 verdict for the defendant as to 
the Ini portation ly the Alesia and Wot C'omberland ; and tor 


tie pisintifis is oO the Importations by the Doskenna Day for the =tith of 


$175, and as to the importation by the Marlborough tor the sum of S40.80, 
making tovether SZLO S80, 

Inasmuch as the aforesaid matters, facts of law, and the said several 
exceptions would hieot otherwise appear ly the record, therefore, ani the 
praver of said plamtitts, by their counsel, and of said detendant, by his 
counsel, | have settled, allowed, ana stoned this bill of exceptions, and it 
is ordered that the same be filed as part of the record with like force and 
effect as if it bad been reduced to writing. signed, and filed betore the 
Callse Wiis viven to the jury, 

Witness my hand this 16th day of October, 1886, 

(Sod) Hoyvr HTH. Wieener. 


We consent that foregoing le sine and tiled as correct, 


Dated N. Y¥.. Oct. 15, D886. 


(S'o'd) [ono Reepsawen & Heuere, 
PT Hes Alf us. 
(Sod) STEPHEN A. WALKER, 


See Athy and At y for Det 't, 7. &. 
49) L°. S. erreait court, S. D. N.Y. 
Pires Exuiprr dl. James M. Fish, stenographer. 
(prner's oath, On entry per Roxskenna Bay. 


I, Franklin Rolfe, do somemnly and truly swear that the entry now 
delivered by me to the eollector of Boston and Charlestown contains a 
just and true aeeount of all the goods, wares, and merehanddise Unported 
by and consigned to Franklin Rolfe & Co. inthe SoS. Boskenna Bay, 
whereot ix master, from Palermo: that the invoice whieh | now 
produce contains a just and faithful account of the actual cost of the 
said goods, wares, and merehandise, of all charges thereon, including 
charges of purehasing, carriages, bleaching, dveing, dressing, finishing, 
putting up and packing, and no other discount, drawback, or bounty but 


le 


I 
t 


_ Ro om 


~ edt atta 6 Lt wircetaa h.. 
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such as has been actually allowed on the same; that [do not know or be- 
lieve in the existence of any invoice or bill of lading other than those now 
produced by me; that they are in the state in which T actually received 
them; and that the said invoice and declaration thereon are in all respeets 
true ane were made by the persar by whom the “iilhie purport to have 
been made. And I do further solemnly and truly swear that | have not in 
the said entry or Invoice concealed or stuppressed anything whereby the 
United States may be defrauded of any part of the duty lawfully due on 
said goods, wares, and merchandise ; and that if, at any time hereafter, I 
discover any error in said InVvoree, or in the HeCOUnE Tow produced ot the 

psaid woods, wares, and merchandise ; or receive any other invoice of 
yy the same, | willimmediately make the same known to the collector 

of this district. So help me Crd. 

FRANKLIN ROLPFE. 


Sworn to this ZOth dav of Meh... ISS}, before me, 


W. b. Warren, Dept Coll, 
Hlere follows diagram. pages OL and 52. | 
DS Pires Exuibir No. 1. District and port of New York, 
f Onsigner "2. import rs. or age nts oath on « utr per Doske ane Bay. 


I, P. HL. Petry, do solemnly and truly swear that the invoice and bill of 
lacing Pheer produced by the’ Le the collector oft New York are the true 
and only inverce and bill of lading by me received of all the goods, wares, 
and merchandise imported in the str. Bo kenna Bay, whereof is mas- 
ter, from Palermo, for account of any persons whomsoever for whom IT am 
authorized to enter the same; that the said) invoice and bill of lading are 
in the state in which they were actually received by me, and that I do not 
kaw hor r lieve in the existence of any other InVverce or bill of lading of 
the said woods, wares, and merchandise ; that the entry now delivered to 
the collector contains a just and true account of the said conn, wares, and 
merchandise, according to the said invoice and bill of lading ; that nothing 
has been, on my part, nor to my knowledge on the part of any other person, 
concealed or suppressed, whereby the Lo ite dl States rhay be defrauded of 
any part of the duty lawfully due on the said goods, wares, and merehan- 
dise; that the said invoice and the declaration therein are in all respects 
true, ane were made by the persons by whom the same purport tw have 
been made; and that if at any time hereafter [| discover anv error in the 
said invoice or in the account now rendered of the said goods, wares, 

and mercehandise, or receive any other invoice of the same, I 
D4 will immediately make the same known to the collector of this dis- 

triet. And | do further solemnly and truly swear that, to the best 
of my knowledge and belief, Franklin Rolfe & Co., Boston, Mass., the 
owner of the goods, wares, and merchandise mentioned in the annexed 
entry ; that the invoice now produced by me exhibits the aetual cost or 
fair market value at Palermo of the said goods, wares, and merchandise, 
all charges thereon, and no other or different discount, bounty, or drawback 
but such as has been actually allowed on the same, 

r. Be. Feeney. 

Sworn to this 21 dav of Mareh, 1883. before me. 

B. FF. Wywan, Collector. 
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OWNERS OATH, 


I. ,do solemniv and truiv swear that the entrs now cde- 
livered by me to the collector of New York contains a just and true 
account of all the goods, wares, and merchandise imported by or consigned 
te: -. aT thre ae fh hereof — — -——- I~ master, from 


———: that the invotee which T now produce contains a just and faith- 
fia account of the setual cost of the srl oonds, Wilts, na rrhe rehandise, 
of all ehareves thereon. Including —— charges of purchasing, carriages, 

bleaching, dveing, dressing, finishing, putting up and pack mg, andl 
DO no other discount. drawback. or bounty. but) sach as has been act- 

ually allowed (oti thie silline : thist le thet kK POW lhor beleve in) the 
existence of any inveice or bill of lading other than those now produced 
by rie, sinned thasat they cine Hn the “Tite in which it tually recerved them, 
canna threat thre sud Invoice cinicl the cle claration therem are mn all resyM cts 
true, and were made by the person by whom the same purport to have 
been made. And Pde further solemnly and truly swear that T have not 
In the said entry or invoice concealed or -uppressed anything whereby the 
United States may be defrauded of any part of the dutw lawtully due on 
stid goods, wares, and merchandise ; and that if, at anv time hereafter, I 
ciseover cttiN error in the rd Votes ar i the HCCOUnEL TOW prodneed of 
the said woods, wares, and merehandise, or receive anv other invoice of 
the “ime, [ will Hime pately make the “ile known ti the colle ctor of 
this district. | 


Sworn to this —.— day of «ass... [8%—.. before me. 
( ‘olleetor. 
ar Pres Exuninit 1 A. 


Pat ERMO, t) of Fehruary, ISS2}, 
iW.S.3,23. 10. 13760. 37496.] 
Siol FRANKLIN Ronen & Co., Boston: 
becovl attura (ty Costa ec spese degli chp pore Si) vener! france i horde 
spediti di mio conto a rischio ecl Vapore Boskenna Baw diretto per New 
York. 


Varese fi diverse¢ 


Cases lemons S60FF 59 | 30! cases lemons 1* qualita a L 5.70 2... ..00.. ibecees eubete 1.326, 30 
Boxes lemons 360 r) 
} 
, 148 boxes lemons ] qualita a L 5.18 pee ei 1.729 2) 
t ‘ 
LK. iN 
li boxes lemons qta Corrente a L 4.25 .. me L450. 50 
yy boxes oranges qta Corrente a L 3.00... . LAT1. OM 
Totale FE. E. packages 36: eee eenen ue wae 11. 677. 10 
Costa cases chiodi od Tmpacco a L 1.75_.. L638, 75 
Zacchinaggio, Carrettaggio ed Tembaro a L 0.65 L237. 25 


Commissione 24 percent .... <cvees oe :, pecswnnne he peneen nee nee 65. 83 


ee ee 


WMGRED .cce-coe concecectsbee 06s. cbs +éneneess.ieunstes 566 eensnneses on eon _..§L2. 616 ws 
Franco a borde incluse spese 8S. FE. 1. 
pp. G. B. Ponricine, 
O, MAINSCALEA., 
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5866. S. M. H. Paid Mar. 22, 1883. Sixth Division. W.H. F. 
Bb. F. Wyman 15767 Fb. Rolfe & Co. doA. Crvan. B. Bay. Sixteen hun- 
dred and seventy-seven, LO Meh, 83.) Lira 19 et. Boskenna Bay. 
Lemons and oranges 20 per cent. Value correct. Meh. 20,783. A. L, 
S. Do Sturges. WW. BL Approved, A. P. Ketchum, appraiser. 


57 lo Gi. B. Polhietno, di Palermo, solennemente e con tutta verita di- 

chiaro che sone il proprictario delle mercanzie deseritte ed accennate 
nellannessa fattura: che la detta fattura e vera sotto ognl riguardo, e 
contiene una completa e vera esposizione del valore attuale sul mereato, e 
delVattuale quantita delle mereanzie, e di tutte le spese che vii gravano; 
che nessum “Conte, bonifien o deduzion “i contiene nella stessi futtura, 
mitre quella che in essa si trova aecordata : e che nessun altra fattura, 
diferente da quella orn prodotta, e stata, ne sara fornita da nessun‘altro, 
Dichiaro ineltre che ho Vintenzione di tare entrare le dette mereanzie nel 
porte li New York degli Stati Lo niti ch Ameriea. 

Data in Palermo oggi il 27 Fe bruary, ISS}. 
pp. G. B. PoLsicine, 
(yrravio MANISCALCA, 
Proprt tario. 


IS. PL Bavly, consul of the United States at Palermo, do hereby cer- 
tify that at Palermo, on this 29th day of February, 1885, the within 
invoice, numbered 730. in which are mentioned and desertbed certain fruit 
amounting, With the charges thereon, to the gross sum of 2,616.93) lire, 
ltalian currency, was produced to me by G. B. Pollicino in person, the 
owner of the merchandise therein mentioned, who thereupon declared in 
Writing, in my presence, that it was intended to make entry of said mer- 

chandise at the port of New York in the United States of America, 
5S I do further certify that Tam satistied that the person making the 

above declaration is the person he represents himself to be ; and that 
the actual market values, or wholesale prices of the merchandise described 
in the said invoice, in the principal markets of the country, and at the 
time of exportation, are correct and true. 

Witness my hand and seal of office at Palermo, the day and vear aforesaid, 

S. P. Bayty, 
CS. Consul, 


(Endorsed :) United States consulate. Palermo, 27th February, 1883, 
N. 750. Value, lire 2.616.953. Shipped by (>. B. Pollieino. (‘onsigned 
to Franklin Rolfe & Co. Porto of New York. By the S. S. Boskenna 


Bay ' 


I, S. P. Bayly, consul of the United States at Palermo, do hereby 
certify that the value of the lira of Ttaly, in paper currency, in which the 
within invoice is made out, is, at the date of the shipment of the merchan- 
dise, 10’ cents, estimated in United States gold dollars, one gold lira 
being put at 19.05 cents, 

S. P. BaYcy, 
1” oS. Consul. 
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59 Peee’s Exuipir 1B. 
| Rosario DArpa, WLS. 3, 2: 


i Franklin Rolte & Co., 37495. | 


Parernmo, 4 23) Febbraio, ISS85. 


Signor: DARING Broriers & Co.,, 
London, '¢@ . 


Kecovi fattura ai costo ¢ spese degle appresso gener spediti di conto ¢ 
rischio di chi spetta per vapore * Boskenna Bay” p. New York. 


» 195 hone mneen, mete, BERD... on nus «6c ienbeeas'éeases bensneee L1, 245. 00 
4; 2.04 le i corren OP ay Ll] 2a S768 | 
cM? 2Y ile [4 90 | 1 "te 
L, 14 lemons, prima qualita, L3 L105, 00 
x t)- : ile qualita corrente, L6 1.1, 742. v 
- cheiienitaabenncnual 14. 55°. 10 
N 760 Commissions 2h percent 


LM. 80 


Cost tree on board Palert 


TE. & O. EL] 


1.4, 665, 90 


PP. Rosarto DARPA, 
(3. Dowrinted. 


(Endorsed :) 15768. Ff. Rolte & Co., B. Bay, Meh. 835.0 J. A. Crvan, 
P.M. Forty-five hundred & fifty-two JO at 1138.90. 1 certity. that 
this INVOICE Wil- pore =f nted leo Phe Gone Chtry ®. &; Danke Petes Day, ClstOmMm- 
house, New York, this 21 davet Mar, D885. 586608, a ey 
I}. le. Wviman, ie &. Paid) Mar. ae ISS, s1xth division, | Liquidated, ) 


Oranges, lemons, ZO per cent, Carsect. Mar. 2. 36; A. i a 
Sturves, 


0) PLFFS BEXxninir 1 C. 


| Rosario PY Arp. =.8. 322 Hees 

i Franklin Rolfe & Co. } 
Paterno, fi 24. Febbraio, 1883. 
Signor) Baring Brornerns & Co., 
London by 


| Franklin Rolfe & Co.) 


Kecovl fatturia dy Costo © spese deale Uppresso veneri spediti di eonto e 
rischio di chi spetta per vapore “* Boskenna Bay ” p. New York, 


66 5 109 boxes oranges, prima qualita aL, 6.40 .:. | 103, 00 

ef qualita corrents 20) , : seeseeeueenn ast Oe 

rq § 357 lereotis porterece aqui ilita 7.00 1.2. 677. 

tis ; 40 qualita corrente 6. 50) Loo. oo 
a —_— am 1,7, 519. 50 
1, 163 Commissions ‘, per cent ' ‘ 


(‘oat free on board Pa erie 


[ k. & ©), I. | 


mncluding all charges 


PP. Rosanro DARPA, 
(3, Dowintret. 
[ISTH] 


oe TILT OLS: 
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(Endorsed :) 13769. F. Rolfe & Co., B. LY, Meh. 13. (Liquidated.) 
J. A. ¢ Trvan, seventy-five hundred and nineteen 50 20 per cent, at 1} c. 
I certify that this Invoice was presented to me at custom- house this 21 day 
of Nlar.. PSS35 » pre r Boske hha Day. DSOO s. M. H. Paid Mar.: 22. 18833, 
~ixth division. WHF. BL OF. Wyman. W.H. B. Oranges & lem- 
ons, 10 per cent. Correct, Mar, 20, °83. A. LS. D. Sturges. Ap- 
proved, A, P. Ketchum, appraiser. 


H] Puerre's Exutpir No, 2. 
(prener's oath Oi entry peer Marlborough. 


[, Franklin Rolfe, do solemnly and truly swear that the entry now de- 
livered by me to the collector of Boston and Charlestown, contains a just 
and true account of all the goods, wares, and merchandise, imported by 
or consigned to Franklin Rolfe & Co., in the S. S. Marlborough whereof 

is master, from Palermo, &e.: that the invoice which | new 
produce contains a just and faithful account of the aetual cost of the said 
voods, wares, and merchandise, of all charges thereon, including charges of 
purchasing, carriages, bleaching, dyeing, dressing, finishing, putting up and 
packing, and ne other discount, drawback, or bounty, but such as has 
been actually allowed on the same; that [do not know or believe in’ the 
existence of any invoice or bill of lading other than those now produced 
by me; that they are in the state in which T actually reeeived them ; and 
that the said invoice and declaration thereon are, in all respects, true and 
were made by the person by whom the same purport to have been made, 
And Ido farther solemnly and truly swear, that T have not in the said 
ntrv or inveice concealed or suppressed. anything whereby the United 
States may be defrauded of any part of the duty lawfully due on said 
, Wares, and merehandise ; and that if, at any time hereatter, I dis- 
Cover itn error in siti InVoLee, or in) the aecount Tow produced of the 
<tid goods, wares, and merchandise, or receive any other invoice of the 
same TL will immediately make the same known to the collector of this 

clistrict. so help brie’ Cio. 

H2 FRANKLIN ROLFEF. 


raw me 
- 


Sworn to this 13th day of Meech, 1885, before me. 
W. F. Warren, 
Dept (oll. 


[ Here follows diagram, page 63. | 
4 Pire’s Exuiprr No, 2 (distriet and port of New York). 
fC onsiqnee s, importe rR, or ag nts oath on entry per Marlborough. 


[, P. WH. Petry, do solemniy and truly swear that the invoiee and bill 
of lading now produced by me to the collector of New York are the true 
and only invoice and bill of lading by me received of all the goods, wares, 
and merehandise imported in the S. S. M: irlborough, whereof is 
master, from Palermo, for account of any person whomsoever for whom I 
am authorized to enter the same; that the said invoice and bill of lading 
are in the state in which they were actually received by me, and that I 


sae a ETERS, halen A, 14 owes tte 
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do not know nor believe in the existence of any other invoice or bill of 
lading of the said goods, wares, and merchandise; that the entry now de- 
livered to the collector CONTAINS fh just cand true aecount of thy ic woods, 
Wares, and merchandise sccording to the said invoice and bill of lading : 
that nothing has been. on my part ner to my knowledge on the part. of 
any other person, concealed or suppressed whereby the United States may 
be defrauded of any part of the duty lawfully due on the said) goods, 
wares, and merehandise : that the said invoice and declaration therein 
are in all respeets true and were made by the person by whom the same 
purport to have byeve i race, enc tliat if cit ctr time herentter | discover 
any error in the said inveice or in the account now rendered of the sard 
goods, Wiikes, snl hii rehandise, ar recelve Uti other Invoice of the she, 
| will Immediately make the “ithe known le the collector crf this clistriet, 
And I do turthe: solemnly and truly swear that to the best of my knowl- 
edge and belief Franklin Rolfe & (o., Boston, Mass., the owner of 
the woods, wares, and merchandise mentioned in the annexed entry ; that 
the invoice now produced by me exhibits the aetual cost or far market 
value at Palermo of the satd) woods. wares. and merehanedise, all charges 
thereon, and ne other or different discount, bounty, or drawback but such 
a-~ hiss been actually stllowed (ot) the sible, 
r. = Teeny. 
Sworn to this both diy of Mareh, ISS835. before Mie, 
BR. F. Wyman, 
( ulleetor. 


OWNERS OATH. 


|, ———-— ——., (lo solemnly and truly swear that the entry now cle- 
livered by me to the collector of New York contains a just and true ae- 
count of all the goods, wares, and merchandise imported by or consigned 
£0) qe eee 9) ThE ~ wherent aaaan<— ane 9 niaster, trom 
that the inveice which T now produce contains a just and faith- 
ful account of the actual cost of the said @oods, wares, and mer- 
65 chandise, of all charges thereon, including charges of purchasing, 
carriages, bleaching, dveing, dressing, finishing, putting up, and 
packing, and no other discount, drawback, or bounty but such as has been 
actually allowed on the same; that [do not know nor believe in the ex- 
Istence of any InVorce or bill of lading other than those how produced by 
me, and that they are in the state in which TL actually received them, and 
that the said invoice and the declaration therein are in all respects true 
and were made by the person by whom the same purport to have been 
made. And I do further solemnly and truly swear that T have not in the 
said entry or invoice concealed or suppressed anything whereby the 
United States may be detrauded of any part of the duty lawfully due on 
said goods, wares, and merchandise, and that if at any time hereafter I 


discover any error in the said invoice or in the account vow produced of 


the sitidl wools, Wares, and merehandise, or receive any other Invoice ot 


the same. | will immediately make the same known to the colleetor of 


this district. 
Sworn to this —— dav of ——— 188—, before me. 


( olleetor. 
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(Endorsed :) Entry 5147. Import 53718. Appeal No. 4287. Filed 
May 25, 1885. Protested Mav 25,1883. Charges on fruit. Approved 
June 30,783. Fruit importer, Franklin Rolfe & Co. Vessel, 8.8. Marl- 
borouch. Date, Mareh 15, 1883. Oranges. “Paid Mar. 15, 1883. Ar- 
rived Meh... °83. Aftirmed Feb. 27. 1884. Special, —. a. F, 
May 18.785. Ent. value. 

66 Pi’re’s Exuipir 2 A (33718). 


Partermo, 19 February, 1883. 
(Ottavio Manisealeo. Palermo. WLS. 3.16. 10. 33718.) 


Signor FRANKLIN ROLFE & Co., 
Ni ve bark h 
Kecovi Fattura di coste e spese degli generi france a berdo spedite di 
mnie conto e rischio col Vapore Marlborough diretto per New York. OTS. 
Ik. Rolte, Marlborough, Meh., °83. 


Vare he Jhive ree, \ mero, 


a ey ig H. L.¢C. boxes lemons malite. a L5.10 : ~~ L234. 60 
ee 

a jh) 4° th boxes oranges tal jtha ty ‘ I 4 ih I gu 00 

; eo j 
46 boxes lemons, 4 ta. corrente,a L4.25... , pees , woe LIDS. 

lotale No liz 

Loxes, Carto. Casase. Chicodi ed Tmpaces “BF Pry. ‘ :, L196. 00 
Zacchinagyio. Carretaggio ed Impace es Oe Es. obs 0 0 bs wee eees : bee nseeeeee sa 72. 80 
L608. 90 
Commission 24 per ¢t............ L, 17. 52 
Fotal L716. 42 


Franco a bordo incluse spese. oS. ER. ©). 
(), MPANISCALCAO., 


(Indorsed:) Approved, A. P. Ketchum, appraiser. J. A. Cryan, 
“CVetl homered WV <1xteen }- less clos com, &e., PRY. orinyes WN Lemons 
20%. Value correct, March 26783. L. 18.90. W.H. FL B. F.Wyman, 
DC FBC A.L.S. D. Sturges,S P.P. FT certify that ths ie 
voice Was presented to me on entry SS. Marlborough, Custom-House, 
New York, this 15th dav of Mar., 1883. 207. M.B,M. 1,584. S. ML. 
HM. OP Mar. 15. TS83. 6th division. 


tha La ( Ntavio Miantsealea, i Palerme, <clennemente econ tutta verita 
dichiare chesone il proprictatio delle mereanzie descritte ol accennate 
rie in ihiihiessa fattura: che ls dette fatturae vera sotto oun rivuardo, e¢ cone 
tiene una completa e vera esposizione del valore attuale sul mercato, e dell’ 
attuale quantita delle mereanzie, e di tutte le spese che vi gravano ; che 
nessun sconto, bonifiea o deduzione <i contiene nella stessa fattura, oltre 
quella che in essa si trova accordata ; ¢ che nessun’ altra fattara, diffee 
rente de quella ore prodetta, ee stata, he sara torn ti da nessun’ altro. 
Dichiaro inoltre che ho VT intenzione di fare entrare le dette mereanzie 
nel porto di New York degli Stati Uniti di Amertea, 
Datu in Palermo oggi il 19 February, 18385. 
Orravio MANISCALCA, 
Proprietario. 


eT Pe Py: ETI ~ 


. f . . . oe eel *, org . _ me) 
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ef Bavly, consul of the United States at Palermo, do hereby cer- 
tify that at Palermo, on this 19th dav of February, 1883, the within in- 
voice, numbered 612, in which are mentioned and deseribed certain. fruit, 
amounting, with the charges thereon, to the gross sum of 716.42 lira, 
Italian curreney, was produced to me by Ottavio Manisealea, in person, 
the owner of the merchandise therein mentioned, who thereupon declared 
in Writing, in mniy presence, that it was intended to Inake entry of said 


- * 


merchandise iif the port of New York, it) the Lo nited States of 


America, 

[ do further certify that To oam satisfied that the person making the 
above declaration is the person le represents himself to be; and that 
the actual market values, or wholesale prices of the merchandise described 
In the said inveice, in the principal markets of the country, and at the 
time of exportation, are correct and true. 

Witness my hand and seal of office, at Palermo, the day and year 
aforesaid, 

x 2, BAvar, 
lS. Consul. 


(endorsed 4 United States consulate, Palerme, 1% February, ISS). N. 
612. Value, lire 716.42. Shipped DY (dttavio Mantsealio. (‘onsigned tw 
keranklin Rolte  Ca~.. porte of New York, ly the s, 5. Marlborough. 


[,S. PB. Bavly, consul of the United States at Palermo, do hereby cer- 
tify that the value of the lira of Ttaly, in paper curreney, ino which the 
Within invoice is made out, is, at the date of the shipment of the mer- 
chandise, 18.90 cents, estimated in United States gold dollars, one gold 
lira being put at [90> eeonts, 

a ep BATE, 
lr’. S. Consul. 


GS Pures Exuipir 2: B. 
(9317. I, Rolfe & Co., Mariborongh, Meh. ’83 W.S., 3,16. Rosario 
DY Arpa. | 


ParcerMo, 4615 febbraio 1885, 
Signort Baring Brorukrs & Co., 
London. 
| hranhlin Bolte J fo] 
Keeovi fattura di costo «© spese degli appresso wenert spediti di conto e 
a | ie gener! sped i 
rischio lj eh spetta } Y’ Vapore 3 Marlborough ot New \ ork. % 31 :. 


oy " 
eded. d IS, 


230365 § 221 Boxes oranges prima qualita a L ti 40) L} ‘4 40) 
ih 2115 i qnaiita corrente > ow es oe dene ih te, Oh! 
3 $ re Lemons, primalqualita 7.50 ahs nye 
~ @¢ & ' qualita corrente 6.50... , eee 273. 00 
449 ©» 17. on 
Commissione 24 per cent ; — i : oe Lz. 44 
Cost free op board Palermo ineluding all charges ..... : vhs awa «co. oo 


[ ke. X (), EK. | 
|}? Rosario IPARPA, 
Gr. DomMINnict. 
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(Indorsed.) J. A. Crvan, twenty-eight hundred & seventeen, 90 L. 
In. 20% WB. MM. 1384 8. M.A; FL BLOC. T certity that this in- 
voice was presented to me on entry S. 8S. Marlborough, Custom-House, 
New York, this 15 dav of Mar., 1885. W.H. F., B. F. Wyman, D.C, 
Paid Mar. 15, 1883, sixth division. Oranges & Lemons, 20%, value 
correct, March 26, 7°85, A. L.S., D. Sturges, S. PLP. 

TH lo, Rosario D’Arpa, di Palermo, solennemente ¢ con tutta verita 

dichiaro che sone il proprietario delle mercanzie deseritte ed acen- 
nate nell’ annessa tattura; che la detta fattura e vara sotto ogni riguardo, 
e contiene una completa eC Vera es posi Zone del Valore attuale sal mereato, 
e del? attuale quantita delle mereanzie, e di tutte le spese che vi gravano ; 
che nessun seonto, bonifiea o deduzione si contiene nella stessa fattura, 
oltre quella che in essa, st trova accordata; e che nessun’ altra fattura, dif- 
ferente da quella ora prodotta, e stata, ne sara fornita da nessun’ altro, 
Dichiaro ineltre che ho VP intenzione di fare entrare le dette mereanzie nel 
porte di New York deglu Stati Uniti di America, 

Data in Palermo oggi tl 15 tebbrajo 1885. 

pp. Rosario DArpA, 
(i. Dominic, 
Propri larrio, 


IS. PL Bayly, consul of the United States at Palermo, do hereby cer- 
tity that at Palermo, on this 16th day of February, 1885, the within in- 
voice, numbered 569, in which are mentioned and desertbed certain fruits 
amounting, with the charges thereon, to the gross sum of 2888.34 lire, 
ltalian curreney, was produced to me by Rosario DY Arpa, in person, the 
owner of the merchandise therein mentioned, who thereupon declared in 
writing, In my presence, that it was intended to make entry of said mer- 
chandise at the port of New York, in the United States of Amertiea, 

I do further certify that IT am satisfied that the person making the 
above declaration is the person he represents himself to be; and that the 
actual market values or wholesale prices of the merchandise deseribed in 
the said inveice, in the principal markets of the country and at the time 
cof eX portation, are correct and true. 

Witness my hand and seal of office, at Palermo, the day and year afore- 
std, 

a F. eaves, 
CS. Consul, 


horned reed - LC nited States Consulate. Palerme, le febbrajo TSS2}. 
N. 56% Value, Lire 2888.34. Shipped Ly Rosario Dy Arpa. (‘on- 
signed to Baring Brothers & Co. Porte of New York. By the S. 8, 
Marlborough. 


Is. P. Bayly, consul of the United States at Palermo,do hereby cer- 
tity that the value of the lire of Italy, in paper curreney, in which the 
within inveice is made out, is, at the date of the shipment of the mer- 
chandise, Pst) cents, estimated in L nited States crolel dollars, one gold 
lira being put at 19.5 cents, 

Ss. P. Bayty, 
U.S. Consul. 
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Pr’rr’s Exuripit 2 C. 


, [ (a. ~~ 3 Pollicino. Palermo. WS. 236 6S. 4 9X OSL, k, Rolfe & ('o.. 


Merlborough, New York. 9319, | 


Pantermo, 15 February, 1885. 
Sigi FRANKLIN RoLer & Co.,, 
Ne Lh bord: s 
Keeovi Fattura di costo Spece degli appresso genert franco a bordo 
spediti li Inigo conto «e rischio cw] Vapore Marlborough diretto per Now 


York. 


Vare he lhin eT Se, 


\ 
Z L\ 

+ Do on . 

a a 4 NO. 158 Boxer oranges 1° qualita a 1.4.00. ..... coe. coccce cocece sees LAS2. OO 
OH. | 9) Boxes oranges 1* qualita a L3.00_.......... cece L154. 00 
~ — 

1] ll Boxes of ‘tives ta corrente a Lvs . AS Cer en ee nea L30 mi) 

/ 

ZI\ 

co) ~() 80 Boxes oranges 2" qualita a L2.00 ......... peapocee cece rieees - L160. 00 

Totale No, 250 Bonus 
Ereeen Casee Ctedl OG Semecee, O 8+). The occ s coccnts sccvnsene coscccesee: <évtobedemeseee . et. 
Zacchinagyie Carrettaggio ed Impaceco, a LO.5 intidaie tient dedi ats aides denied oe L162. 50 
1.1, 57h. 80 
Commiasion, 24 per cent .....c000 «.:. DebdEsedHeenenns SEREenneeeesennens 0000 cantesbmnees L39. 45 
ie al eel ihn a id inehe de iniieiaeich diitieiid Uline brute ie wibae L1, 615. 2% 


iS. BE. O.] 
Pp. Gi. DB. PoLiicrno, 
Orravio MEANISCALCO, 


(Indorsement. Appraiser: Please note error in charging for 158 bys. 
Oranges Instend of LOS boxes, loviclentls i clerical error, uniess ili CX 
cess of OO boxes waslanded. Invoice calls tor 1OS onlv. ALL. S.. OD. 
Sturges. Oranges 20 per cent. Value correct, Mareh mss. A tS 
D.Siurges. S. WLP. Approved, A. Po Ketchum. FL B. OT certify 
that this invoice was presented tome ou entry SJ. Marlborough, eustom- 
house, New York, this 15 day ot Mar. 1883. W.H. FL BL FP. Wyman, 
D.C. Paid Mar. 15,1883. Sixth division, 6384.8. M. HH. Please 
report with reference to apparent error item marked XN., Apl. 27, °83. 


Sat ee . 


71 lo, Gi. B. Polliceine, di Palermo, solennemente e contutta verita 
dichiaro che sone il proprietario delle mereanzie derseritte ed 
accennate nell’ annessa fattura; che la detta fattura e vera sotto ogni rigu- 
ardo, e contiene una completa © Vere es post Zione del valore attnuale ~ul 
mereato, ¢ dell attuale quantita delle mereanzie, ¢ di tutte le spese che vi 
gravano; che nessun sconto, bonifica o deduzione si contiene nella stessa 
fattura, oltre quella che in essa si treva accordata; e che nessun’ altra 3 
tattura, differente da quella ora prodotta, e stata, ne sara fornita da nes- 
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sun’ altro. Dichiaro insltre che ho Vintenzione di fare entrare le dette 
mereanzie nel porto di New York degli Stati Uniti di America, 
Date in Palermo oggi il 13th February, 1883. 
Pp. G. B. Poiiicero, 
Orravio MANISCALCO, 
Proprictario, 


I, S. P. Bayly, consul of the United States at Palermo, do hereby cer- 
tify that at Palermo, on this 15th day of February, 1883, the within 
inveice, numbered 563. in whieh are mentioned and deseribed certain fruit 
amounting, with the charges thereon, to the gross sum of 1,611.28 lire, 
Italian currency, was produced to me by J. B. Polliceino in’ person, the 
owner of the merehandise therein mentioned, who thereupon declared in 
writing, in my presence, that it was intended to make entry of said mer- 
chandise at the port of New York in the United States of America. 

[do turther certify that [ am satisfied that the person making the 
above declaration is the person he represents himself to be, and that the 
actual market values or wholesale prices of the merehandise deseribed in 
the said invoice in the principal markets of the country and at the time 
of exportation are correct and true. 

Witness my hand and seal of office at Palermo the day and vear afore- 
said, 

S. P. Bayty, 
U.S. Consul. 


(Endorsed:) United States consulate, Palermo, 13th February, 1883, 
N. 563. Value, lire 1,615.28. Shipped by pp. G. B. Polliecino, Ottavio 
Manisealeo. Consigned to Franklin Rolfe & Co., porte of New York, 
by the S.S. Marthorough. 


[,S. P. Bayly, consul of the United States at Palermo, do hereby cer- 
titv that the value of the lira of Italy, in paper currency, in which the 
within invoice is made out, is, at the date of the shipment of the mer- 
chandise, 18.90 cents, estimated in United States gold dollars, one gold 
lira bee putat 19.5 cents. 

S PF. BAVEs, 
lS. Consul. 
Here follows diagram, page 72. ] 


ao (keindlorsed:) A. Y. Tinport. SOON, limporter, Franklin Rolfe 
a CA, Vessel, str. Alesia. Date, leb'y as, 1S833. Paid, keb’y 
27, 1883. Arrived, Feb’y, 783. Special. P. H. Petry & Co, custom. 
house brokers and torwarding agents, 46 Beaver st.. N.Y. U.S. eireuit 
court, SLD, N.Y. PPS Exhibit 3. 26107. Mav 17, 1883. Appeal 
No. 4286. Filed May 25,1883.  Protested May 25, 1883. Charges on 
fruit. Afhrmed July 30,7835. 
74 Pires Exutnir No. 3 (district and port of New York). 
( onsigne e's, importers, or ay nts oath On entry, per Alesia, 


I, P. Hi. Petry, do solemnly and truly swear that the invoice and bill of 
lading now produced by me to the collector of New York, are the true 
and only invoice and bill of lading by me received of all the goods, wares, 


*) 
» 


os 
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and merehandise imported in the str. sl/esia, whereof 
ter, from Catania, for account of any person whomsoever for wh 
authorized to enter the sane: that the said invoice and bill of lex 
in the state in which they were actually received by me, and that T do 
know nor believe in the existence of any other inveice or bill of lading o 


the sil woods, Wares, sania merehandise : thacit the entry how delivered to 


the collector contains ct just canned trie aceount oft the sta ood, Wares, and 
merchandise. according to the said invoice and bill of lading: that nothing 
hes been, Ol day part, hor to Has knowledge on the part of any other pere 
son, concealed or suppressed, whereby the United States may be defrauded 
of any part of the duty lawfully due on the said woods, Wares, and mer- 
chandise ; that the said inveice and the declaration therein are in all respects 
true, cna Were made by the }) Psat Ii Whom the “ihe purport to have 
been made; and that if at any time hereatter IT discover any error in the 
said invoice or in the neeount mow rendered of the said woods, wares, and 
merchandise, or receive any other invoice of the same, T will immediately 
make the same known to the collector of this distriet. And [T do turther 
solemnly and truly swear that, to the best of my knowledge and belief, 
lrankdin Rolfe A aa Boston, the oOWwher of the woods, Wilkes, and here 
chandise mentioned in the annexed entry ; that the invetee now produced 
by me exhibits the actual cost or fair market value, at Catania, Jan. 23, 
83, of the said goods, wares, and merchandise, all charges thereon, and 
no other or different discount, bounty, or drawback, but such as has been 
actually allowed on the same. 


. . rere. 


Sworn to this 27th day at heb'y, ISS823, before me. 
N. B. Barrera, 
( ollector. 
OWNERS OATH, 

I do solemnly and truly swear that the entre now delivered by mie to 
the Collector of New York, contains a just and true account of all the 
goods, wares, and merehandise imported by or consigned to 
in the . whereof Is haster, trom . that the 
Invoice Which [now produce contains a just and: taithtal account of the 

actual eost of the said) woods, wares, and merehandise., of all 
i) charges thereon, including charges of purchasing, carriage, bleach- 

ing, dveing, dressing, finishing, putting up and packing, and no 
other discount, drawback, or bounty but such as has been aetualty 
allowed on the same: that I do not know nor believe in the existence of 
anv inveice or bill of lading other than those now produced by me, and 
that they are in the state in whieh T actually received them, and that the 
said InVoree and the declaration therein are i all respects true, and were 
made by the person by whom the same purport to have been made. And 
I do further solemnly and truly swear thet T have not in the said entry 
or invoice concealed or suppressed anything whereby the United States 
may be defrauded of any part of the duty lawfully due on said) goeds, 
wares, and merchandise ; and that if, at any time hereatter, | discover any 
error in the said inveice or in the aeeount now produced of the said 
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goods, wares, and merchandise, or receive any other invoice of the same, 

1 will immediately make the same known tothe Colleetor of this district. 
Sworn to this day of _ 188 , betore me. 

( ollector. 

74 Pires Exuipir 5 A, 


Fattura in triplo a easse 256 agruniz, spedite da questa sul vapore nemato 
Alesia, capitano Vallat; per New York, alla casa Baring Brothers & Co. 


- 


j =. mit P 


Franklin Rolfe A Co 


MIarka 
‘ ‘ oti? (*; | i ; . ._* * 
on I. A — s (‘anes °6 limini. firat choice @ LG.50 ...ccccccccceccceces sedeoesens L160. 00 
a a Wy 
Extra tirs rpente 
tt f) 
\ 
4 () - 7. 
x - a. 230 arauci di montagna, tirst choice a L&.50 ...... peecccocees , ... L1, 955. 00 
i ae Ta 4 
Corot it) \ —t? 
Total a 
Casse agrum), Lo. b., Catania. costat pacges and all shipping charges im Indeed in the price 
L2. 124.00 : icaailat i : ' vbien snied’ asesneniens woo. bee, 126. © 
Comission 24 per cent Sala i : se insite cihie as dn 23. 10 
‘Totale lire italiane ia emia . 3 oh ances i—eeennene pene oe a P L2,. 177.10 
iis ea Sl 
.’ ° . 
CATANIA. wo qgennaio }SS55. 


Francesco INTROLIA. 


(Indorsed:) I certify that this iInvotce was presented fo me on entry str. 
Alesia this 27th day of Keb. T8855. . = _- Hf. 1). Stanwood, D.C. 
585 oranges & lemons 20% value correct, We Mareb 5,783. A. LS. 
Approved A.D. Ketchum, appraiser, A. L. Sturges, H. Millard, twenty- 


one hundred & seventy-seven 10 lira, PS.O4, 
“é DICHIARAZIONE ALLA FATTURA. 


lo, Francesco Introlia da Catania, dichiaro d’ essere it proprietario delle 
mereanzie nella fattura qui dietro, la quale e sotto ogni rispetto vera e 
contiene un’ indicazione esatia del tempo in cui e del luogo dove le mer- 
canzie in essa fattura deseritte (e le quali POSssOne andar sougette sia a 
dazio ad valorem, od altro dazio da stabilirsi per legge sul valore del yard 
quadrato o su quantita determinate) vennero aequi state, che in esse fat- 
tura non ec e sconto diverso da quello etfettivamente aceordato, che la 
moneta in cul e stato, o sara prigeato il valore di dette mereanzie e quella 
corrente nel regno, e che finalmenteta nessuno a stata o sara rilaseiata fat- 
tura dissimile dalla presente, 

Dichiaro, inoltre, di esser mia intenzione di spedire le mereanzie in detta 
fattura deseritte at porto di New York, negli Stati Uniti d” America. 

(‘atania, i] 24 Gennais, 1X83. 
FraNcESCO INTROLIA. 


< 
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[A. 69. Consular agency of the United States of America, Catania. ] 
INVOICE CERTIFICATE OF VERIFICATION, . 


I, Augustus Peratoner, consular agent of the United States at Catania, 
do hereby certify that at Catania, on this 24th day of January, anno Domini . 
1X83, the within invoice, numbered sixty-nine, in which are mentioned 
and deseribed certain products of the Island of Sicily, amounting, with 
the charges thereon, to the vross stm of two thousand one hundred sev- 
enty-seven liras and ten centimes, Italian curreney, was produced to me 
by Mr. Francesco Tntrolia in’ person, purchaser of the goods, wares, and 
merchandise therein mentioned, who thereupon declared in writitg, in my y 
presence, that it} was intended to make entry of said goods, wares, and 
merchandise iit thre port of New York, in) the lL nited States oft America. 

[do further certify that To am) satistied that the person making the 


aed 


we 


declaration hereto annexed is the person le represents himself to be; and 
that the actual market values, or wholesale price of the goods, wares, and 
merchandise described to the said tiveotee, in the prinetpral markets of the | 
country and at the time of exportation, are correct and true, or as set forth 
in the column of consular correction of estimates. } 


Witness mv hand and seal of office. at Catanta. the day “and vear atore- 


sald, 
Atvausrus PERATONER, 
('onsular Agent of the United Slates of Am ried, 
Ral. tee dollars epee DOD. or liras Ls, 1s, CHUPreChey, 
78 CERTIFICATE OF THE VALUE OF CURRENCY, 


[, A. Peratoner, consular agent of the United States of America for Ca- 
tania, do hereby certify that the true value of the curreney of Italy, in 
which currency the annexed invoice of merchandise is made out, is eighteen 
and Ant cents, estimated in’ United States vold dollars. 

A. PERATONER, 
(7S. Consular Agent, 


(Indorsed ) 15598. Rolfe & Co. Alesia, Feb. ’83. 
79 Pi rrFs’ Exuipir No. 4. 
f dren rs oath Ol entry peer HW si (Cumberland. 


[, Franklin Rolfe, do solemnly and traly swear that the entry now de- 
livered by me to the collector of Boston and Charlestown contains a just 
and true account of all the goods, wares, and merchandise imported by 
or consigned to Franklin Rolfe & Co.. in the S. S. West Cumberland. 
whereot Is master, trom Catania, &e.; that the invoice which I 
now produce contains a just and faithful account of the actual cost of the 
said goods, wares, and merchandise, of al! charges thereon, including 
charges of purchasing, carriages, bleaching, dveing, dressing, finishing, 
putting up and packing, and no other discount, drawback, or bounty, but 
such as has been actually allowed on the same; that IT do not know or be- Be 
lieve in the existence of any invoice or bill of lading other than those now 
produced by me; that they are in the state in which I actually received 


+ ee. ees Enea 


Ee 
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them: and that the said invoice and declaration thereon are in all respects 
true, and were made by the person by whom the rine purport to have 
been made. And I do further solemnly and truly swear that I have not 


») . ; 
: In the said entry or Involce concealed or suppressed anvthing wherebv the 
United States mav be defrauded of any part of the duty lawtally due on 
° said goods, wares, and merchandise ; and that if at anv time hereafter I 
diseover any error in <nid Invoice, or in the account now produced of said 
goods, wares, and merehandise, or receive fits other invoice of the same, 
| will lmimediately make the ~ime known Ta the collector of this clistrict. 
sO) help rie Croc. 
rRANKLIN ROLFR. 
i Sworn to this 2d dav of M’eh, 1885, before me 
| W. F. WARREN, 
Dew t. (oll. 
[Here follows diagram, page SO, | 
| 
' 
S| Pires’ Exuipirr No, 4.—(District and port of New York.) 
’ | f Oni ‘ "’. import rs, or agent s oath Oi ¢ ntrvy je i" Vest ('umberland., 


BA s,s solemnly and truly swear that the invoice and bill 


ot lading How produced by me to the collector of New York ure the true 
and only invoice and billof lading by me received, ofall the goods, wares, 
and merchandise imported in the Str. West Cumberland, whereof 


is master, from Catania, for account of any person whomseever for whom 
I am authorized to enterthe same ; that the said invoice and bill of lading 
are in the statein which they were actually received by me, ard that I do 
not know nor believe in the existence of any other invoice or bill of lading 
of the said goods, wares, and merchandise; that the entry now delivered 
to the collector contains a just and true account of the said goods, wares, 
and merehandise, according to the said invoice and bill of lading ; that 
nothing has been, on my part, nor to my knowledge on the part of any 
other person, concealed or suppressed, whereby the United States may be 
detrauded of any part of the duty lawtully due on the said goods, wares, 
and merchandise; that the said invoice and the declaration therein are in 
all respects true, and were made by the person by whom the same purport 
to have been made; and that if at any time hereafter [ discover any error 
in the said invoice or in the account now rendered of the said goods, wares, 
and merchandise, or receive any other Invotce of the same, | will immedi- 
ately make the same known to the collector of this district. And I do 
further solemnly and truly swear that, to the best of my knowledge and be- 
lief. kranklin Rolfe NX C'o., Boston. the owner of the goods, wares, and 
merchandise mentioned in the annexed entry ; that the invoice now pre- 
sented by me exhibits the actual cost or fair market value, at Catania, Jan, 
24, °83. of the said goods, wares, and merchandise, all charges thereon, and 
no other or different discount, bounty, or drawback but such as has been 
actually allowed on the same. 


— - ees pene 


P. H. Perry. 
a Sworn to this 5th dav of Mareh, 1883, before me. 
W. F. WARREN, 
Collector. 
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OWNERS OATH. 


I, , do solemnly and truly swear that the entry now 
delivered by me to the collector of New York contains a just and true ae- 
count ofall the goods, wares, and merchandise imported by or consigned to 

Jin the whereof Is master from 

» &C., MC., KC., KC. 

(A blank oath, same as PPIs Exhibit 3, with Str. Alesia.) 

8% (indorsed): PPPs Exhibit 4. N. H. Tmport. 1052. Im- 
porter, Franklin Rolfe & Co. Vessel, SoS. West Cumberland. 
Date, Mareh 3. 1883. Paid Mar. 5, 1883; arrived Meh., °83. Ref. 
aflirmed May 16, 1884. Z2rH2b. Appeal No. 4289, tiled Mav 25). 1883 : 
protested May 2), ISS. Oranges, claimed to be free. Charges for 


boxes, affirmed July 3oO. OSS. 
x23 Pryrer’s Exninit 4A. (No. 68.) 


Fattura in triploacasse LOOO agrumi spe dite daquesta sul vapore nomato 
West Cumberland, Capitano Brawnaper, New York, alla casa Franklin 
Rolfe & Co, 


Franklin Rolfe & Co. 1605 


Mark 
Extra 3 \ ( ases | Limons. tirat choice, a L975 peccconces se Lek. 33 
? \ nese OP 8 Casse 64 Limoni, tirst choice, a L6.50 ..... ives L416. 00 
extra © A 4 
X 
es ee ee l 
\ () \ 14 
Stemma © A Os 
(>) 20 yi 
\ 
Corona A OF A A i $008 Arane: di montagna. tirat choice, a Ls.50 ...... ee 
> «2 4 
Sublimi © <A i} 
, () \ at 
\ \ 
Selected NX () x \ aL 
\ 
Cerensa 2 UO A ih | 
RTS ap 1, he) 
Cases agrumi Le, 413. 25. foo. b. Catania, cost of packages and all shipping, charges included 
in the price , > LS, 413. 3 
Conmmissione 24° ane beoke stan a ‘kh nibieae L210, 33 
Totale Lire [Italiane itensee tains ' a sass acuiieteapiik @ lace enianiiaal eciihh abe emis s 625, 58 


[S. kK. ¢ ». | 
CATANIA, 223) Grenneria, S835, 
ANTONINO SALNITRO, 


(Indorsed :) [certify that this inveice was presented to me on entry 
S. 8. West Cumberland, custom-house, New York, this 3d day of Mar., 
83. WL. FL W. EF. Warren, QO. MM. Paid Mar. 5, 1883, sixth divi- 
sion. M. M. Cannon 8,623 8% lira IS.4. 1607, KF. Rolfe & Co. 
West (. Meh..’83. Oranges and lemons 207. Value correct. Mareh 
7.33. A. Lh DD. Seren WB. Ms Be 


' 
| 
| 
| 


eae gy 
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S4 CERTIFICATE OF THE VALUE OF CURRENCY. 


l, A. Peratoner, consular agent of the United States of America for 
Catania, do hereby certify that the true value of the currency of Italy, in 
which currency the annexed invoice of merchandise is made out, is eight- 
een and .4 cents, estimated in United States gold dollars. 

A. PERATONER, 
(. S. Consular Agent. 


DICHIARAZIONE ALLA PFATTURA, 


lo, Antonino Salnitro, da Catania, dichiaro d° essere il proprietario delle 
Hereahhe deseritte nella fattura qui dietro, lea quale e sotto owl rispetto 
vera e contiene un’ indicazione esatta del te hip in cul e del luoge dove le 
mereanzie in essa fattura deseritte (e le quali possone andar soggette sia a 
dazio ad valorem, od altro dazio da stabilirsi per legge sul valore del vard 
quadrato osu quantita) vennero acquistate, che in essa fattura none’ e sconto 
diverse da quatle eflettivamente accordato, che la moneta in cul e stato, 0 
| sina private il valore di dette mereanzie, e quella corrente nel regno, e che 
finalmente a nessuno e stata o sara rilasciata fattura dissimile dalla pre- 
schte, 
Dichiaro in oltro, d’ esser inia intenzione di spedire le mereanzie in detta 
futtura deseritte al porto di New York negli Stati Uniti d? America, 
(‘atania, il 24 wennato TSS85. 
ANTONIO SALNITRO. 


N. 65. Consular Ageney of the Lnited States of Amertea, Catania, Ca- 
tania. | 


INVOICE CERTIF CATE OF VERIFICATION, 


I, Augustus Peratoner, consular agent of the United States at Catania, 
do hereby certify that at Catania, on this 24th day of January, anno Dom- 
ini 1883, the within invoice numbered sixty-five, in which are mentioned 
and deseribed certain products of the [sland of Sicily, amounting, with the 
charges thereon, to the gross sum of eight thousand six hundred and twenty- 
three liras and 58 centimes Italian curreney was produced to me by Mr. 
Antonine Salnitro in person, purchaser oft the ireommds, wares, and merchan- 
dise therein mentioned, who thereupon declared in writing, In my presence, 
that it was intended to make entry of said goods, wares, and merchandise 
7 at the port of New York, in the United States of Ameriea., 

- sy) | de further certify that IT am satisfied that the person making 

the declaration hereto annexed is the person he represents himself to 
be, and that the actual market value or wholesale price of the goods, wares, 
and merehandise, described in the said invoice, in the princi pal markets 
of the COUMLPY, and at the time of exportation, are correct and true, or as 
~et forth in the column of consular correction of estimates, 

Witness my hand and seal of office, at Catania, the day and year afore- 
said, 


 etlliadl ee - 


Mit 


a ee 


oe ee 


Atveustus PERATONER, 
( onsular lye nf of thee Unite df States of America, 


Roa fee, dollars OM) or liras 18.48, eurreney, 
(Indorsed:) 1607. F. Rolfe & Co. West C. Meh. ’83. 
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k’'attura in triplo a Casse 135 spedite da questa sul vapore nomato Cum- 
berland, capitano Bune, per New York all’ ordine. 


1609. Franklin Relfe & Co 


Marks. 

pm *AaA ©. 37 
7°, 2 
A A le 
Oe ; 
(‘orona KRM A 9° 
Cra “t 


Casse 155 L First Choice a L 64 Foo. b. Catania cost of packages and all shipping 
charges ineludedin the price (LL. =77.50) |. need _— 
Commission 24 percent... ;, joi sews enouns 


L 877.30 


: Lire 21. US 


ee ee ee ee ee ee eee 


Petal lire italiane wake , 
Per CarnmMento Le Pina, 
(FTE SEPPR GALATIOT, 
Aye nile, 
iS. BO.) 

_AVAMIA. 24 Grennais TSS35. 

(Indorsed:) MM. M. Cannon  . Eight hundred nine nine 45. lira, 
IS.04. DT certify. that this invoice was presented to me on entry SS, 
West Cumberland, custom-house, New York, this 3d dav of Mar., 1883, 
W. HH. r.—W. r. Warren. Lemons 20 is Value correct, Mareh PF 
‘83. ALLS. DG. Sturges. WL. BL M. E. Mann.  Approved—A. 
P. Ketchum, appraiser. 

CERTIFICATE OF THE VALUE OF CURRENCY. 

Il, A. Peratoner, consular auvent of the United States of America for 
Catania, do hereby certity that the true value of the curreney of Italy, in 
which curreney the annexed invoice of merchandise is made out, is, 
eighteen and 4 cents, estimated in United States gold dollars. 

A. PERATONER, 
e/. S, ( onsular lye nf. 


S7 DICHIARAZIONE ALLA FATTURA, 


lo. C'armelo Lae Pira, da { ‘atamin, diehiare de Css i| proprietario delle 
mereanzie deseritte nella tittura qui dietre, la quale e sotto ogni rispetto 
vera e contiene un? indicazione esatta del tempo tn eu e del luego dove le 
mereanzie in essa tattura deseritte (e le quali possono andar sogwette sia a 
dazio ad valorem, od altro dazio da stabilir-t per legge sul Valore del vard 
quadrato o su quantita: determinata) vennero acquistate, che in essa fat- 
tura none e sconto diverso da quello effettivamente accordato, che la mo- 
neta in cul e state, o sara pagato i valore di dette mereanzte, e quelia 
ecorrente nel reve, © che Hinalmente ad hesstio e stata ao sara rilasciata 
tattura dissimile dalle presente. 
Dichiaro, ineltre, ? esser mie tntentione di spedire le mereanzie in detta 
fattura deseritte al porto di New York neal Stath Uniti d’ Amertea, 
Catania, it 26 gennaio TSS%. 
Carmeco Le Pima. 
Per GIUSEPPE GALATIOT®, 
Agente. 


[N. 76. Consular ageney of the United States of America, Catania. } 
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INVOICE CERTIFICATE OF VERIFICATION, 


I, Augustus Peratoner, consular agent of the United States at Catania, 
du hereby eertity that at Catania, on this 26th (lay of Ganuary, anno 
Domino 1885, the within invoice, numbered seventy-six, in which are 
mentioned and desertbed certain products of the island of Sicily amount- 
ing, with the charges thereon, to the gross sum of eight hundred ninety- 
nine lires and 40 centimes, Italian curreney, was produced to me by Mr, 
Grico Galatioto agente of Mr. Carmela Le Pira in person, purchaser of 
the voods, Wires, and merchandise therein mentioned, who thereupon de- 
clared in writing, in my presence, that it was intended to make entry of 
suid) goods, wares, and merchandise, at the port of New York, in the 
United States of Amertea, 

[do further certify that Tam satisfied that the person making the dee- 
laration hereto annexed is the person he represents himself to be; and 
that the actual market vilues or Wholesale pine (' of the woods, Wares, and 
merehandise described in the said inveice, in the principal markets of the 
country, andat the time of exportation, are correct and true, or as set forth 
in the column of consular correction of estimates. 

Witness my hand and seal of office, at Catania, the day and year atore- 
said 

Atvaustus PERATONER, 
( onaular Aye yl of the United Nii x of America. 


Red tee, dollars 5.50, or liras 18.48, curreney, 
(Indorsed): 1609. KF. Rolfe & Co. West G. Meh. °83. 
Pures Exuitir 4 C, 
SS | N. 77. W.S. 3.6. 27626 consular corrections, | 


lattura in triplo a casse 244 agruniz, spedite da que sta vapore nomato 
Cumberland, capitano Bunie per New York all “Ordine., 


Franklin Relfe A Co ] tls 


Marks. 
k & « bextra se lected j 
i) \ A >} }® 
\ 
. \ ‘) X \ 1 
BxtraP A l Cases 7? trami ‘aranci! di mvontagna, first choice a L&. Lires 671.0 
\ 
> ae " 
\ 
ee a 4) 
Extra L, \ 36) 
selected L, \ Is 165 Limeni. firat choice a fs Ree : a Lira 1, O72. 0) 
A lin 
I A yj 
C asse..... 44 L}, 744. 00 


Agrumi, f.o. b. Catania, cost of pacges, and all shipping charges included in the price, lira 


1, 744.0 , LJ, 744.00 
(‘ommissions 4 per cent lire ae : ; _ seeee ee ee 45 Hw 
Total lire italiama .... ..... Te ne ve a ere rere sane on a ain 1, TST. 


[S. BE. O.] 
Rizzo & Co, 
CATANIA, 24 January, 1885. 
33800——4 


a A 
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(Indorsed.) Paid Mar. 5, 1883. Sixth Division. M. M. Cannon, 
seventeen hundred and eighty-seven .60 Lire 18.94. I certify that this 
invoice was presented to me on entry S.S. West Cumberland, Custom- 
House, New York, this 3d dey of Mar. 1883. W. F. Warren, D.S., 
July. W. H. ¥ (Oranges X lemons 20% : value eorrect, Mareh li. "83. 
A. L.S.) D. Sturges. Approved, A. P. Ketchum, appraiser, 


sv DICHIARAZIONE ALLA FATTURA, 


lo, Rizzo Carmelo, della dlitta Rizzo WN ('o.. ls (‘atanta, dichiaro ’ (<- 
sere il proprictario delle mercanzie des’ritte nella fattura qui dietro, la 
quale e sotto ogni rispetto vera c contiene un’ indicazione esatta del tempo 
in cui e del luogo dove le mereanzie in essa tattura deseritte (e le quali: pos- 
sono andar soggette sia a dazio ad valorem, od altro dazio da stabilirsi per 
legve sul valore del vard quadrato o su quantita determinata) vennero 
acquistate, che in essa fattura none” e sconto diverso da quello effettiva- 
mente accordato, che la moneta in cul e stato, o sara pagate il valore di 
dette mereanzie, e quella corrente nel regno, ¢ che finalmente a nessuno e 
stata o sara rilasciata fattura dissimile dalla presente. 

Dichiaro, inoltre, d’ esser, mia intenzione di spedire le mereanzie in detta 
fattura deseritte al porto di New York negli Stati Uniti d” America. 

Catania il 26 Gennaio TSS83, 

Rizzo CARMELO, della ditta Rizzo & Co. 


[N. 77. Consular ageney of the United States of America, Catania. | 
INVOICE CERTIFICATE OF VERIFICATION, 


I, Augustus Peratoner, consular agent of the United States at Catania, 
do hereby certify that at Catania, on this 26th day of January, anno 
Domini I883, the within Invoice, numbered seventy-seven, in which are 
mentioned and deseribed certain products of the island of Sicily, amount- 
ing, with the charges thereon, to the gross sum of one thousand seven 
hundred eighty-seven liras and 60 centimes, Ttalian currency, was pro- 
duced to me by Mr. Rizzo Carmelo, of the firm Rizzo WV [_m. in per- 
son, purchaser of the goods, wares, and merehandise therein mentioned, 
who thereupon declared in writing, in my presence, that it was intended 


a 


to make entry of said goods, wares, and merchandise at the port of New 
York, in the United Stutes of Ameriea, 

I do turther « rtity that Tam satistied that the person making the clee- 
laration hereto annexed is the person he repre sents himself to be: and 
that the actual market valties, or Wholesale price of the coords, Wiles, and 
merchandise described: in the said invoice, in the principal markets of the 
COUNTRY, and at the time of eX portation, are correct and true, or as set 
torth in the column of consular eorreetion of estimates. 

Witness nay hand ancl seal ot office at Catania, the day and vear atore- 
said, 

Atvaustus PERATONEZ, 
( onsulay Ay vt of the United States of Amerien. 


Red fee, dollars ou), or liras IS.48 curreney. 
(Indorsed :) 1608. F. Rolfe & Co. West CGC. Meh. ’88. 
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4 CERTIFICATE OF THE VALUE OF CURRENCY. 


I, A. Peratoner, consular agent of the United States of America ns 
Catania, do hereby certify that the true value of the currency of Italy, i 
which currency the annexed invoice of merchandise is made out, is dulen 
and 94 cents, estimated in United States gold dollars. 

A. PERATONER, 
(". S. Consular Agent. 


o | (Endorsed :) U.S. cireuit court. Southern district of New York. 

Franklin Rolte versus William H. Robertson. Proposed bill of ex- 
ceptions, Stephen A. Walker, United States attorney, attorney for defend- 
ant. Due service of a copy of the within is hereby admitted. New 
York, , 188—. , attorney for plaintiff. Filed 
this 20 day of October, 1886, nune pro tune, as of October 1, 1886. At- 
torney for plaintiff. As per order of court filed Oct. 20, 1886. 


Q0 Supreme Court of the Lnited States. 


Winteram H. Roperrson, PLAINTIFF 'N 
error . . 
’ Assignment of errors. 
re, © 
FRANKLIN ROLFE, DEFENDANT IN ERROR, | 


Afterwards, to wit, on the third Monday of October term, before the jus- 
tices of the said court at the Capitol in Washington, comes the said plaintiff 
in error by Stephen A. Walker (his) attorney, and says that in the record 
and proceedings aforesaid there is manifest error in this, to wit: that by the 
record aforesaid it appears that the judgment aforesaid in form aforesaid 
viven, Was given for the said defendant in error against the said plaintiff in 
error; Whereas, by the law of the land, the said judgment ought to have been 
given for the said plaintiff against the said detendant. 

And the said plaintiff prays that the judgment aforesaid for the error 
aforesaid and other errors in the record and proceedings aforesaid may be 
reversed, annulled, and altogether held for nothing, and that he, the 
=i plaintiff, may be restored to all things which he has lost by occasion 
of said judgment, &e. 

STEPHEN A. WALKER, 
Atty for Pliintiff in Error. 


3} (Indorsed :) United States Supreme Court. William H. Robert- 

son, plaintiff in error, es. Franklin Rolfe, det’t in error, Assign- 
ment of error, Stephen A. Walker, attorney for plaintiff in error, Due 
= rvice ot a COPY of the within assignment of error admitted this 23d day 
of October, 1886. Ullo, Ruebeamen & Hubbe, att’y for defendant. U. 
S.cireuit et. Filed Oct. 25, 1886. Timothy (iriftith, clerk. 
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94 Supreme Court of the United States. 


WittrAM H. Ropertson., PL’FF IN) ERROR, 
against » Joinder in error. 
FRANKLIN ROLFE, DEF’T IN) ERROR, 


And afterwards, to wit, on the third Monday of October term, the said 
defendant in error, by Ullo, Ruebsamen & Hlubbe, his attorney, comes 
here into court and says that there is no error either in the record or pro- 
ceedings aforesaid, or in the giving of the judgment aforesaid, 

And he prays that the said Supreme Court, betore the justices thereof, 
how here, Mit proceed tt OX AEE iis well the record and proceedings 
aforesaid as the matters aforesaid above assigned for error, and that tie 
judgment aforesaid, in form ator said given, may be in all things affirmed, 
KC. 

[oiro, RurBsAMEN & IIUBBE, 
Alfys for Deft in Krror. 


We) (Indorsed :) S723. ['nited States Supreme Court. William 
H. Robertson, prt in error, ag’st Franklin Rolte, def?’t in error. 

Joinder in error. Ullo, Ruebsamen & Hubbe, attys for def’t in error, 
Cotton Exchange Building, cor. William & Beaver sts., New York City. 
Due and timely service of a Copy of within this day admitted, Dated N. -. 
Oct. 23, 1886. Stephen A. Walker, attorney tor ptf in error, U.S. 
cireuit court. Filed Oct. 25, 1886. Timothy Griffith, clerk. 
46 [UNITED STATES OF AMERICA, ss: 
To FRANKLIN RoOLFER, greeting : | 

Youare hereby cite (| and admonished ti besand appearat il Supreme ¢ our 
of the United States, to be holden in Washington on the third Monday 
of Oetober term, eighteen hundred and eighty-six, pursuant toa writ of er- 
ror, tiled in the clerk’= office of the eleuit court of the United States for the 
southern district of New York, wherein William TT. Robertson is plamtiff 
in) error and vou are det TAT 1) error. to show Cullis, if any there be, 
why the judgment ta the said writ of error mentioned should not be cor- 
rected, and speedy justice should not be done tothe parties in that behalf, 


Dated October 2B, TSS86. 
Ww. &. WALLACE. 


Q7 (Indorsed 2) 8723. 1°. S. Supreme Court. Wilham TH. Rob- 
ertson, plaintithin error, against lranklin Rolfe, detendant in error, 

Citation, Stephen A. Walker, attorney tor plamtifl i error, Drie service 

of a copy of the within ettation admitted this 2rd dav of October, D886, 

Ullo, Ruebsamen & Hubbe, attorneys for detendant in error, 

| Timothy Griffith, 


(Stamped:) U.S. cirenit: court. Oct, 25, TSs6. 
clerk. 

(Stamped:) Supreme Court U.S. Received Oct, 25, 1886, (‘lerk’s 
othiece. 

(Tndorsement ohn cover?) No. 20), William H. Robertson, collector of 
the port of New York, plaintiff in error, vs. Franklin Rolte. S. New 
York. C. C.ULS. Filed October 25, 1886. 


- 
- 


~ 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1889. 


No. 244. 


WILLIAM IL. ROBERTSON, COLLECTOR OF THE PORT OF 
NEW YORK, PLAINPIFE IN ERROR, 


VS. 


BANNETE B. SCHNEDDER., 


IN ERROR TO THE CIRCUIT COURT OF TILE UNITED STATES FOR 
SOUTHERN DISTRICT OF NEW YORK. 


FILED OCTOBER 235, 1886. 


SUPREME COURT OF THE UNITED STATES. 
OcTover TERM, 1889. 


No. 249. 


6 
WILLIAM HTH. ROBERTSON, COLLECTOR OF THE PORT OF 
NEW YORK, PLAINTIFF IN| ERROR, 
Vs. 
BENNETT B. SCHNEIDER. 
IN ERROR TO THE CIRCUIT COURT OF THT!" UNITED STATES FOR THE 
SOUTITERN DISTRICT OF NEW YORK 
INDEN 
Original. Print. 
Writ of error .. cee a. ws ‘be ene aes l I 
Clerk's certificate and return alti viemee eneuien ae 24 I 
Franscript from State court .......... née scutes e chee | 2 
I a es ai ee i be bee souk oben eeee 6 4ake Cee | 2 
Notice of appearance and demand ; : ceouse bene seus ease t) 2 
Petit oti Ted Peetrave Sage : a i ea » ome bee oe eee =. 4 
Certiorat ae aster cca ; a ‘exists aaa 1 5 
Complaint wes iaadn + be eee ac ke ce eons coon sawn hens Dee I ! 
Notice as to bill of peart ES paponeee . aan —-eeenes bane lt) > 
eee OE. WOR i. sd Chic cake dn bs caddies 0c cen cccecde cece teen 7 ? 
Answel ss inns a i i 
Trial, verdiet, and order for certificate of probable cause ...... 2... 266. 21 7 
ve Judunient (cans ee ee : sk ia ete cr 23 ~ 
: Bere GE OO iio td nh be ow bb wek Hae os cheque cccces snceeectageeune 2 5S 
Testimony of Bennett B. Sehneider........ ...--. seek cnmeee Conees va 5 
i Piaintitt’s Kxh bit Now 1, protest tapeereiee a a se . civne eheon beeen bees ya 5 
r \ppeal bb a a a PSE iT Re ee le ob cnuwal & i eit kee 2~ 10 
Letter from Treasury Department to Sehneider, July 25, Dse2....... <0 10 


Pestimony of Bennett I. Schneider... c.. a i le ad . 1] 


POUR ER UENOIEE 266 6 666 CES HSE 06S ESS HOEKOEH COE EOES CORSO CORDES OO OEEE 4600 6H8 
CeeReGt |. « <dmt acne eds becouse enced See eee > 24 
I ii pin dimen oe eee C66 COCS CEOS CEOS COE ot) 2 
Cee Oe Ce BEE hace ccdeee ce6 508 Stcese ceces: 96800 Boece CHES SOCE oe 2 
. 
Defendant’s requests .. 2.2. seeeee eee ee: ii cnkkonheuneehnaameneins (> 28 
Assiunment of CPT ches SOGe be 2b bo 6ESS CEE OEC 60 OOOO 664666 105 HOO OOOO BOR ' 2 


Citation . 
Joinder in error... 


~“-s-* «©@eeeeeeneeeeeeee#eeee#eeeteeneees #©w#eeeeeeseeereeeeeeeetenseneere 


ROBERTSON, COLLECTOR, Vs. SCHNEIDER, 1 


l UNITED STATES OF AMERICA, xs: 

The President of the United States to the judges of the cireuit 
court of the L nited States for the southern district ot AY \\ York, vreet- 
nye: ° 
Because in the records and proceedings and also in the rendition of the 

judgment of a plea which ts in the said ecrreuit court before vou, between 
Bennett B. Schneider, plaintifl, and William TL. Robertson, defendant, a 
manifest error hath happened to the great damage of the said William FL, 
Robertson, as by his complaint appear ; we, being willing that the error, 
if any heathy heen, <hould ir duly eorrected anil fill anne speedy justice 
done to the party aforesaid in this behalf, do command vou, if judgment 
he therein given, that onder vour seal, distinetly and openly, vou send 
the record sinned proceedings aforesaid, “ ith all things concerning the “rime, 
to the Supreme Court of the United States, together with this writ, soe 
that vou may have the same at Washington on the third Monday of Oce- 
tober term, eighteen hundred and cighty-six, in the said Supreme Court, 
to be then and there held, that, the reeord and proceedings aforesaid being 
Inspected, thre = Suprenic Court May Cullis further to he done thereon 
to correet that error what of right and according to the laws and eustoms 
of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chiet-Justice of the said 
“uy reetnye (court, the 14) chevy of { detent ye rr. it the vear oof our Lord one 
thousand eight hundred and eightw-six, 

Timoriny GRirerirn, 
Clerk. 


Phe foregoing writ t= hereby allowed. 


Ww. J. WALLACE. 


» lndorsed:) S172. U.S. Supreme Court. William H. Rebert- 
sar), plaineitl i error, orninst Dennert EB. Seline ler, detendant in 
error, Writtoferror, Stephen A. Walker, attorney for pPtf in error, 
Dine =f ry pes of il COHPDN of the within writ of error Is hereby admitted 
this IS dav of October, TSS6, 
Trevaisn & TYLer, 
Attorneys for Def't in. Evvor. 


Stamped: [ .S. errenuit eoturt, Olet, TS. TSS, Timothy (sriffith. 


[NITED STATES OF AMERICA, 
Southern [district of New bork. Sa 
¥ Timothis Ciriflith, elerk of the erent court of the United Stites of 
Amerien for the southern district of New York, in the seeond 
errenit, by virtue of the foregoing writ of error. and in obedience 
thereto. do hereby ct rtify that the follow ing pies, ninbered trom 
four te) = Venti v-one, inclusive, eontarn a tri anne comple Te transeript of 
the records and proceedings had in said court in the ease of William H. 
Robertson, plaintiff in error, against Bennett DB. Schneider, defendant in 
error, as the same remain of record and on file in said offiee. 
In testimony whereof, | have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern distriet of New 


l 


op ep } 
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_ 


York, in the second cireuit, this twenty-third day of Oetober, in the vear 
of our Lord one thousand eight hundred and eighty-six, and of the In- 


dependence of the United States the one hundred and eleventh. 
[SEAL | Timoriy Gerieritit, 
(ley. 
| The superior court of the city of New York. 


DeENNETT DB. SCHNEIDER, PLAINTIFF, 
agst, 
WinwiamM P. Roperrsox, conmecror of Titi 
port of New York, detendant. 


SSELLLLDIOLES. 


To the above-named defendant : 

You are hereby Hin moned to cabswer the complaint In) thi- netion nia 
fo serve oa COPD of Vour abs wer on thie plaititt HLOrney within Iwenty 
dave after the service of this summons, exclusive of the dav of service ; 
and incase of vour failure te appear or answer, judgment will be taken 
against vou by detanlt for the relief demanded in the complaint, 

Datel SN plomiber Path, PSS, 

Mason W. Tyrer, 
Plaintiti s Affornen. 


) wre collier nie othiee ald ress, No. ling Broadway, New York 
( ity, New York. 


(Iendorsed:) US. cnreait court, 8. DL N.Y. OPE Exhibit. James 
i. eish, —te Tea r 


{) NX. =. stay rior caotirt, 


Bexxerr Bo ScuNkrpen ) 
v Notice 7 chpoyh cLriadiet sine ar rice. 


WoaiiiiaM i. LRomenrsan, | 


You will please take notice that Tam retained bv and uppear as attor- 
nev for the defendant in this action, and demand service of a bill of par 
ticulars of the plamtfl’s claim herem and a copy of the complaint and all 
papers in this action upon me, at my office in the Conited States court and 
post-ollice Dutlding in the CIN of New York. 

Is, 
STEWART L.. Woopronp, 
(Cnited States Aflorven, Alorney for Dey nelarul, 
New York, Oct. 4, DSs82. 
To Mason W. TYLER, 


Aftorney tor Plaimtitf. 


7 (Endorsed :) S. Y. superior court. Bennet B. Schneider re. Will- 

iim H. Robertson. Notice of appearance, Stewurt i. Woodford, 
United States attorney, attorney for defendant. To Mason W. Tyler, 
plaintiff's attorney. 


sae 
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‘ (irenit court of the United States of Americi tor the southern 
district of New York, in the second crreuit. 


To the judges of the etrenit court of the United States of America tor the 
southern district or New York. in) the second cireunt : 


SovTHERN District of New York. 
f ‘hu nud f aunty or Ni i bork. Se 2 


William Hl. Robertson, petitioner ana affiant, respectfully showeth that 
hie Wills, prior te the COTE TOCOCTEnt of the tit herematter referred to, col- 
lector of the enstoms for the prone sinned district ot the city oft New York, 
duly appointed according to lawl, and that on or about the 29th day of 
September, TSS82. a suit was commenced against him by Bennett B. 
Schneider, in the superior court of the elty of New York, fororon account 
of acts done by him under the revenue laws of the United States, and as 
such collector, and that he has been served with process in said) suit) in 
-aid southern district, and that neo trial has been had in said cause, 

Ile therefore pravs that, in PuPstiatbec of the aet of (‘ongre== in such 
cist’ minde ane provided, the =sit (Ciilise =o commenced in the scitcl superior 
court may be removed therefrom and entered on thedocket of this honorable 
court, and therenatter proceeded in as a elise originally commenced in this 
Court. 

And he will ever pray, ete. 

And, being duly sworn, deposes and say= that the matters hereimbetore 
<et forth are true to the best of his knowledge, information, and belief. 

W. Tl. Ropertson, 


Sworn to before me this Oth dav of October, A. D. 1882. 
(;ho. LIILnLier, 
Notary Public. ( ounty A. ¢ 


| certify that, as counsel for the petitioner, | have examined into the 
proceedings against him, and have carefully inquired inte all the matters 
set forth in the within petition and athdavit, and that I believe the same 
to be true. 
New York. ( letober 10). ]SSv. 
Ss. L. Wooprorp., 
U.S. Attorney, ( ounaecllor of the said Cirenit Court. 


4 (Indorsed =) 8172. U. S.teirenit court. Bennett B. Schneider 

vs. William H. Robertson, collector of customs at the port of New 
York. Petition to remove cause. Stewart L.. Woodford, lL nited States 
attorney, attorney for defendant, U.S. cireuit court; filed Oct. 11, 1882. 
Joseph M. Deuel, clerk. 


14) The President of the United States of America. 


To the judges of the superior court of the city of New York, greeting : 


We. for certain reasons, being desirous that our cireuit court of the 
United States for the southern district of New York, in the second cir- 
cuit, shall be certified of a certain cause commenced betore vou against 
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W. HE. Robertson, defendant, by Bennett B. Sclineider, plaintiffs, do there- 
fore command vou that the record and proceedings ino the said cause vou 
distinetly and openly send to the said) circuit court, at the eity of New 
York, on the 16th day of October, IS82, as fully and amply as the same 
are remaining before you, by whatever tlame- the sand parties may he 
eatled therein, tovether with this writ. that our sak court may cause to be 
further done thereupon whit of right ought te he clone, 

Witness Morrison Re Waite, esquire, Chiet-Pustice of the Supreme 
Court of the United States, the Tith dav of October, in the vear one 
threotssne erehit bicnnned yr | anil CLohits - We, 
io. 41 Joseru M. Deven, 

7 Clerk. 


Srewarr LL, Wooprotp, 
lnited States Athornen. Atorney for Dejendaut, 


1 | lave thi- la | reonally “Crved byron thie clerk of the “Upertor 
court of the city of New York a duplicate of the within writ, at 
the “thie thine ~howlne thy original, 
Henny bk. NKNox, 
or ~. Marshal. 
Dated Oct. 12, ISsv. 


liclorsedd:) SIT7TZ. US. erreuit: court. Bennett B. Selineider versus 
WoL. Robertson. Certiorart. William Dorshemner. United States at- 
torneyv, attorney for detendant. U.S. erreuit court; tiled Now. 1, PSs2, 


Joseph \l. Dou 3 clerk, 


tf New York. 


b- Lonited States erreumt court. southern distriet 


irr ’ . . . 
DENNErET DB. ScuNELDER 
crepetinist S142. 


Wiriiav HH. Roperrsoxn, conteerorn orf THI 
port of Vew York. 


The above-named phuntil for complaint tn this aetion states ; 

lat. Vhat the detendant durine the times hlerematter mentioned was 
collector af thie elstoms of thi Lnitedt states at the prone of New York. 

Ynd. That the plait? during 
chant in New York City, and in his said) business imported and entered 
iit the prevnt vi Ni \\ York ct rtain merehanedise cit thi tine snd Dy thie Vits- 


' 


=n Tithe Wiis clolne Dlistless us ti niecr- 


-el ~pecitied in the plamtifl’s bill of particulars hereby served in this 
setion, 
3 Sd. That the defendant.as such collector, exacted from plaintiff, 
as and for duties on said merchandise, the sum specified in said bill 
of particulars, tnadl the sum) oof seventeen (°° GS17.00) dollars, in excess 
of the amount required by Taw, which said stm, amounting in all te about 
the sum of seventeen wy (S17.07) dollars, picitatith, onoor about the dates 
specified in said bili of particulars, and in order to obtain possession of 
said goods, were compelled to pay, and did pay to the detendant. 
tth. That plainti? tiled with said) detendant due and = timely protests 
In writing, upon each and every entry of said woods, against his decision 


e 
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exacting such duty, setting forth distinetly and specitically the 
14 vrounds of objection thereto, and also as above stated. 
oth. That platntitls made due and timely appeal in each case to 
the Secretary of the Treasury, who affirmed the decision of the detendant, 
Oth. Phat the said bill of particulars herewith served herein and which 
oe plaintit® makes it pear of this complaint states the date of the entry at the 
eustom-house; the preeise amount of duty said to have been exaeted in 
excess; the date of payment of said duties, of the tiling of said protests, 
ot thr appeal te thre Secretary of thy Preasury Sand of his decision thereon, 
together with the other particulars required by law. 
ith. That tha ~umM so exacted as ateresaid have never been repruid to 
thie pelcaiaag itty cane care still clin cine oOWwlng to lini. 
lL.) Wherefore polcuinatith el rami judo tit rain t the detendant for 
the stim of seventeen ra (S17.07) dollars with interest on sic 
sum from the date of payment thereof, as it appears in said bill of particu. 
ars, Toure ther with the eosts and disbursements of this etion, 
Masoxn W. Tyner, 
Aflorney jor’ Pherintiff. 
()tliee and prot —cottien address, 167 DBrowdway, New York. 


oricdlorsed ; | .. errenit qeootinrt, ~out! mh district of New York, Den- 
etl I. Solin ele r HOPELESS \\ lise HT. tool ritmo, collector, We, ( oin- 
_ platit. M. W. Frvler, prt®s attv, 167 Broadway, N.Y. 
Dine and timely service of a copy of the within is hereby admitted. 
Dated New York, Oet. 25, D882. 0S. LL. Woodford, U.S. attorney, att’y 
tor ad ft, 


14) LS. erreuit: court. southern district of New York. 
BDeENNeETY B. SCUNEIDER 
(1epxt S142. 


Wirniaw H. Ropmerrson. conteeror, &c. 4} 


Sin: Plense take motiee that the within os a ballot particiiar= of the 
poleannata tl =~ deme tn the bove entitled aetron, 


TL deitend Qo York. Oetobes # ISS*. 


Masox W. Ty.eEer. 
fl, poball ¢ Alla Cu. lta By, oadiwean. New bork. 
ho Srewart L. Woopronp, FE 
| he al -f ii (*s hei f fy if 


Wy foi at ji i 
; L bees tien of | , bene . kntry at cus. 
wiimne «ef Lyte fe? atrie ‘) me ; 
— . ‘ 7 ' orted teh Thaelise 
ll 
} ~ ! ( \ \} }se2. 
i 
A) l* Ta Ament of 
l’ tije'l ? eet } ton | L dev sleet) anf 
Name if brripeorter P Secretary of : “\CeR- 
TE? teem Teva wa tetas . 
‘ ' freasury My clalmed 
Bennett B. Sehneidet A] Ise2. Apll5, 1852. Apli5,1s2. July de, las? 217.07 
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1s (Endorsed :) U.S.) eirenit) court southern district of New 
York. Bennett Bo Schneider ag’t William HL. Robertson, collect- 


or, &e. Bill of peertienidars, UW. Tvler, pl'ff’s att'v, 166 Broadway 


New York. 
+ i a * } ; = aL eet nwlinitted 


[tre cared fimeliVv service of a Col (ot Utie Vittiiti 


Dated New York, Oct. 26, 1882. S. L. Woodford, U.S. attorney, att 


for def t. 
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| rilfead ~~ ’ ; ‘ ‘ " 
! 
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~ ' . 
orl The I | i ! brid | } ( ’ - 7 i] 
; , ' . : 
trent |? \ a = 
; 
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ctf t>] i ii / »| | i ' toe ‘ = i 
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sillli- Pht ' I . iicti ‘ rte =e % clit ' ' - 
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— 
ne - 
— 
wa 
—~ 
. 
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-* 
| 
; 


° } 
mtittye ‘tit i} t | . fen Fee i i - ‘ie Dope. ZZ a) ; Pie 
merehinhe ~ 1} “ined 1} at ~e’ Yap pret n i? - 14 aad f ’ - ee = 
plist, my Tt hit ins iid titers cbed dleseriptien tf ' FIVell, ENCED 
| i 
a far as foo state, ANG qdeeTe TPCT ET hed 1} idi=We'lli (ys ' i | =] ‘ 
: s . 
; , ’ . . 
eat " " j " ‘ ‘ , | " ) 4% | 
thasit nal piat Cribs San On 7 citit bPGe «Gt f 8 SREP | Tri ee | Tile bites 
States cat the rates spoecrbeat in the COPMEP AIT 
. , ; , 7 . — . 
[Vo And defendant farther answertng, admits that) plarntitis Thea 
: | | | ‘ hae ' | ; | ' +) ' | ethiget ' 
with cleferebinb certain protests, borat odbe’ chebtes) Tha aL bicim stern !}- 
f, . P , '¥ " | - ‘ ‘ | + | ' 7 +} ee . , 
ormuition to fortioa bedted as to wihrerher, Nip rerns hee PP peOrhatrons Ith «¢tles- 
, | . | at . 2 
Then, protests ited Apypryectis Were tryed? FOV Tih p?! hititia, miforimiibie feo thy 
. j } e " 
tiflfx to Hhishike <Helh 


law sof the | nitedt Stites, all 1 che te THAT imeaves pp arnt 
prot thereot as ti ryaea be advised. 

VW Ayd as to ant other allegations ino said compliant contaimed, nat 
vy admitted. defendant denies the same, and 


her ri be tarnre tills cLlis We real 


{ 
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each thereof, and leaves the plaintiffs te make such proof thereof as he 
mia be advised, 
Wherefore detendant demands judgment, that the complaint be dlis- 
Inissed with costs. 
srewarr L. Wooprorp, 
lnated States Attorney, Attorney fin Defi ndant. 


a) SOUTHERN Distrier oF New York, | 


City and County of New York. 


«+ 


W. OH. Robertson, bemney duly “Worh, saVvs that he is the cetendant 
above oamed. and that the foregoing answer is true to his own’ knowl- 
cedar Oonen prt ‘am fa) thy rybritters Tren in) titer tor bre stllewee ent} information 
ind belief, and as te these macters he believes it to be true, 


Sworn ter twetopre pte thls dav «ft [SS 


Notary Public, New York County. 


ladlorsed):) ST72Z. US. eirenit court. southern district of New York. 
Dennett PB. Sehmeider vs. We. HL, Lteobertscn, colloetor, ate, Answer. 
Stewart LL. Woodford. United State. forneyv, attorney for detendant. 
1) ’ To copy oof the within answer is hereby admitted. New 
York, 18 plaintitl’s attorney. | To _ plaintit?’s 


T 
>I Vt on stated term of the erent: court. of the Ll nited States of 
Vinerien tor the southern distriet of New York, in the second etr- 
wld at the United States court-rooms. in the citv of New York. on 
Friday. the titth dav of December tl verr of our DLvorel one thiorscaned 
: if hime rect A lit ! 
Present bev te Alt - f ~1ttin \~ event The 


DeENNErT [E. SCHNEIDER | 
Winniaw He. Ronmentson, } 


Now eomes thy })! cbntitl. Ly ay rracainy «A byl Se lis ittorhevs, ane moves 


Thy trinl of thi- e*retime Like Vises curtiios Thye te t redane by Sam | I. Clarke, 
\ iss f oF ‘ itt Vv. lis itorhneyv ° thereupon | Tha |~ CPEDp eae led ane the 
crllise proceeds toy tris. \tter tn rine the evidenee of the parties, the nur- 
rtiment of eomnsel, anil tle ttistrietions of the court, on Poesdav, Decem- 


1 r rh, LSS 4, the rar’ retire. Liked conn f mer return render a verdiet, whereby 
thie \ tinned Teo} thi prsatenti el tty the stneownt of erehteen dollars S 1 SOM), 

Peis ordered that a certiheate of proltble eause be entered herein, 
ba red thoeet defendant hiave » stay of proceedings ai id Ve relict for 


Tivoriry GARIFFITH, 
(Terk. 


S ROBERTSON, COLLECTOR. Vs. SCHNEIDER. 
Zed oF we! elreuit eounrt, ~outhern district ‘yf AY \\ Y ork. 


DENNETT DB. SOUNEIDER 
aq st 
Winitau Tl. Rotrearrson, 
collector of the pron of Ne \\ Yor! , 


’ tip A Atdorpent 


Phie Issties pore hi this cuuse having come on for trial at the Oetober 


term of this court, PSS4. before Mi Justices Coxe and a jurv duly im- 


! . ; , , ' , ; Te ‘19 
paneled and sworn, and a verdict having been rendered tor the priceinti el 


hteen dollars (STS): Now. on motion of Premain A 


for the sum of 


"Tv ler. podevinatitl '< attorneys, 


It is cd piioed thasat) tha peerntitl, Dennett DB. Selneicd bdo recover of 
thre a fonelsant, \\ biltsunel II. Lyeoly Piseoth, Ula ~tithi of f ordi ten 1} dollars =|] 
tim chon mined, Lever tia with thy —thteh col conn dollar ‘inn brlbiel V6 rortit 
24 eonts mterest nnd fortvesix ° dollars cost=. amounting in the 
Her reurule Lo sINEV-sIN dollars, for whieh stam pucdoment is hereby 
docketed, 
Jtidoment mone t] - ath clan ol Cletober, TSS, 


Joun AS SHLEDDS. 


DeNNery DB. SCUNEDDER. PLAINTIFF. 


oe 
a) & 
Winrniau EL. Ropenrsox. pereENDANT. J 
Lill «op | 
Viel “aft rye. | oe eB + | t | “sf ] {he} ' ' |) ThE 
tty al Waeaeeeda™,. 14) Se Bu « iil iif "Pitti. ii at bita ' if i om GPa oe ritaMey, 


ISS 4. this case came on to be tried betore the Pon. Alfred C. Coxe. dis- 
trict judee for the northern cistriet of New York. duly assiened to hole 
this court. ‘unied . aan e aT A ee Pereel | bhied ~Weldi tee try thie [== []t'- herenn. 


Phe parties appeared by them counsel, HL be. Tremain. esq... tor the 
i ° i 
7] 


plaintiff, Sse! Db. Clarke and - er re for the def nedsanit, 

And upon the trial of the said) issues the counsel tor the said plamtitl to 
neuntiain and prove the said issues on hi- part gave evidence tending to 
show that abour the Pith ay of the month of \pril, ISS2. hie Lasacl itn- 
ported and made entry at the portot New York certain goods, wares, 
and merehandise desertbed tn the invoiee in the Gertnn language as 

ols. chimneys, and that the dete nelant, its collector: of the said prone 
4) of Vew York. levied duties LL pdeon =i ooods, Wilkes, aniel hierchan- 
dise at the rate of 40 per centum ad valorem under th provisions 
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forall articles of glass, cut.” &e.. in section 2504 of the Revised Statutes 
of the United States, 

Plsarotitt then called Dennett 1}. Sclineicl I. Whine, belie “Worl, testified 
that le was the polcennntagl in the cause that be Iniported inte the port of 
AY \\ York. Hy thie Ve =x] Western f ies, colh aor culvourt thie Lith clan of April, 
PSS2,certuin glass eclimnevs, samples of which he produced, and the same 
were marked in evidence as Exhibits Sand 4); and that plaintiff was 
charged, and on or about April Pith, 1882, paid duties thereon to the de- 
fendant on said dav at the rate of forty per cent. ad valorem, no part of 
which lists been) repaid ta prlarntitt, 

The counsel for the plaintiff) further to maintain and prove the said 
issues, produced and offered in evidence a protest in the following words: 
aii | o oy oly uit court, &. 1). N.  ¥ Py tt. boxtitbit No. 3 lames I. Kish, 


-tenographer, 
OTe ( olleetor oft ( Listooliin, Veuw York : 


" ERS Wi hereby protest Lorse PDs 1 Voll ascertainment. colleetion. and 
liquidation of and demand tor duties at the rate of torts per cent, ad va- 
lor Phi end this merehinrel pss thy rei biie ntroned nia embraced i) our entries 


as follows : 


‘I - Rate of « | pecatel Date of duty paid 
I ! \ \\ f | pee \ ~s 
hb 
4)? ! | ’ ' , ‘ 
‘ canned gids other Pts hbeed PED ols tlils protest Is intended to 


‘Upp tol] ~prbteer brie redisrped ise embraced thy thie “id Hb pOPtathonis, 
of duty on said cre “is Is thirtv- 


elatmine that the prrarpve camel tawttl rate 
4 ’ 
» Re- 


: a 
five per contume ad valorem under seheduls section YD. | 
Vise Stiattites, beentuse thev are articles of preceenl uf: 


Ser | ca 
* Vour ascertarmment. by junc itlon and exaetions as aforesaid. are sub- 


i~- 


ret our goods: and we claim a 


miittedt wneles compulsion and in order toe 
ve tririel herent rainety, You ctie Tak my tbe tien thicat thits prrente =I I~ intended 
ir HLL por atiotis, cere thisat thie duplicate protest 


tecapply te all future simik 
Which is herewith submitted for transmission by vou to the Seeretary of 
thi Treasury is intended to be an hp open | to itm from: veut decision on 
the toregoing andoon all such future entries as fully as if formalin made 
on enely « ntry thereat: and this protest aa 6 Xp ~1\ hereby made to apply 

LI nt that von shall net vet have 


. 
‘ 
' , 


. - ‘ a 
~ltntiar future exgetiotd.-, [hy Lie 


iz 
“or said enibries or ~peethhg mitted cX- 


pal 
mide vour tinal deetsion on anv of 
tions, Veo are hereby notified to: read this protest then ino vour office, 
upon rendering said decision, of which vou are hereby requested to notify 


* Respectfully, 
“Pp. DB. ScHNkEIDER, 


jo ee 
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“(Endorsed:) 1717. B. B. Schneider. Western Chiet. Glass. (Cus- 


tom-house. New York, received Apr. 15, Issv.) To the collector of 


customs, U.S. errenit court. Ss. DO N.Y.) Pi Exhibit No. 1. James 
HH. lish, stenographer.” 


An (‘ounse! leon aT fomelant ( Lye eter tor the reception it) ey Tait e ot 


} ! 


said protest thy on the eround trict wt Was aot Comlpetend tanatil the 
liquidation was proved, to see whether it was in time or not, 

The court thereupon overrated the objection and admitted the said) pro- 
test in evidenes, to whieh ruling of the court the defendant by his coun- 
sel then and there duly excepted, | 

The plaratith Prien Hit real in) evidences it} appeal, endorsed Lp vent thie 
baek of the protest, in the tollowing words ; 

We hereby appeat to the Secretary of the Treasury from the deeiton 
of tha collector of @tistome- protested Oraa LL t feo thre restscony ~tated in (oth 
foregoing protest. New York, April 15, 1882. Yours, &e., BL B. Sehinei- 
der. by \l. Ww. Pv c. “itv. lta lp wray,  F eg 

Counsel for defendant objected to the reception in evidenee of said) ap- 
pe Lh poon thas oO Potinad thasat iT Wits bbe it) Appel tor thre eCrTetaryv ° if l= 
reithes thie clocument Itmeld thor a eertitied COPY | thist If cckda Dheot dy hott 
protest and appeal; and that it ts not competent evidence, 

The eourt there Epon cone rriuted tli Ob iwaeblons bre cvdinetted “ithe cLppperctl 

in evidence: to whieh ruling of the court the defendant tw his 
Ay eomnsel then and there dab eNcCpt 
ait pobsunatat then offered im evidenee ai letter dated -sPulw US, 


isso. ceeded ye ol | Nbr. I} Hi = hinye 7 rs 1} ait tial oOWlne Waoldds 


‘AMIr. Bb. OD. Scuneiper. 


Per Mo W. Tyler, attorney, 167 Broadway, New Yo 


. ° | : " . - ; . i — ‘ : 
ih: Phe Depnartmves I = th Tee Lye ' f il clpope ti Nae, i ¢ bid sated 
| ie 
<< Re , ty ! : / : 
/ peril op. Sse. eeaeren ey Percoll «€% Ti} c*evnte fay? iii ear }) y*] | .. Y \ \ ork 


: ,' _ 
tisscssihiig cluitv ob Cerca toeretianeipss Pipmortod bee] W oieste ro Coliet. Apt 


ii, 1882. 


. oe ! } } ; 
ln repivy, Voto are rpornied Pit Chie cise Tits Droen aisprosedd of tv be 
J] . . ' 
.. ] ? j 
structions this dav addressed to the eCetoOr of Custamis af thre pwort ten. 
° ] 
thomed, te whom Vou are reterred) tor PRUPTLCuLrs, 


‘ae 4) )] 
7. FT 
AES PCCTIUEN, 


\. Wensrer, Chief ¢ 


*(incdorsed:) Matter Sehneider.  Seeretary letter dated July 25. [8s8v 


Lioportation per Western Chief, wnt 11. 2 8s ce 
30) (‘ounsel tor cetendant objected to the reception in evidence of 
said: letter upon th vround that it was immaterial ind Tneompe- 


tent. 


an 
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The court thereupon overruled the objection and admitted the said let- 
ter in evidence, to which ruling of the court the defendant by his counsel 
then and there duly excepted, 

The plaintitt then called various witnesses, insporters and dealers in 
vlassware, who testified that articles of glass of the kind represented by the 
sunples, Exhibits 3 and 4, are made two together ina mold; after coming 
from the mold thev are separated in different wavs—bvy a diamond or by 
hitting ; that after they are separated the ends are put on a revolving iron 
wheel, with water and sand on it, by unskilled laborers, and the sharp 
edge - erouned ofl: thiat thes are then ready for market : that the are ar- 
ticles of plain oluss, and that such articles are not articles of ent ulass, 

The process of vrinding off was described in more or less detail by 
Vilrlous Withesses (oti both ~idles and testimons Wills sdlduced yy plaimtitt 
tending to show that no olas- is eut until it has been first priced! hp aun 
TROT wheel with =n canna Water, whieh the witnesses denominate as erind- 
ing. Next upon a stone wheel, with water alone, which they denominate 
entting. And third, tpom acork or wooden wheel, with pumice-stone, 
whieh thes enll polishing, 

1’ | stat? cont neled that when thie oliass hits been erouned, cut, 
31 sine polished, 1 it becomes ent glass: that no glass is ent until it has 
beeen) ~tbjected te eneh cepnel call crt these Processes, 

r a alse produced come evidence te meling to shiow that entting is 
tlie ofapp Iving a design to the article to Inerease Its value or enhance its 
Ly aah There are ditlerent classes of olass articles designated tn commer- 

in} communities. The term eut glass is a well-known term in the trade, 
Plain glass is the term which expresses the opposite of cut ghiss, That 
the imported articles did not belong to the class known on trade as cut 
wlass: t lacet thie \ were tet pened Tree by =killed leabveor. 

While the witness Schneider was upon the stand, and during his exam- 
Hnation-in-chiet, he was asked among other ulest ions the following, and 
in=wered as follows: 

(). PLevwy lone have vou leon trarvendice with COOTER abe real tisiiee touching 
| lass ware ? 

a; Li tween oS cme oo Veurs, 


} ’ . : a 
(). 1), Vat] i Theo Tlie Piette it] tj vel tlie cern rere rene cnt thi Ti rrr eur 


re I there aw i it tirnes! Ternny tee tt uel cen Cobre res bys whieh il class 


9% . ; ' . : : ss peg 
2 Irticies = CCornadite renal V «lesio bates? ot] sels r the Peri c*ut oluss 7 
— ' : 
is Phy iz i=. 

; — , | 
re \\ peed) Veoth seve all artiel tree Net] Teles Tee Ue tT “if corne why they ieomes 
a | } . . ' ‘ ; ‘i ‘ |. »°? 

Within the designation for commerehil purposes oF That tern, Cul iiss . 
ns ; 
3 | cttil “ily le 
~~ | ; dé i, . . » 
a2 Ih these artic =, stile li tts Vou tinve produced ‘ 2 x hibits > 
ve and os be he stm ples ot rine Pre portal beans it) ‘| test hon) mone or 


not within that destunation ? 
The do beet, 


(To this last question counsel objected as irrelevant and imamate rial: the 
eon overruled the objection ane at te nelant = counsel excepted, | 
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())) being Nal i! i bv i , ‘\ for thi cle 


Witness te 


ROBERTSON, COLLECTOR, VS. SCHNEIDER. 13 
(). How are thev separated ? 

A. a fracture, or by half a dozen different wavs ;.bv a diamond or 
bow duitt 

(). “a ws if condition ; like Exhibit 3, as they come from the mold? 

A. The <h: tp ola lone bottle, 

d. Can von explain a little more definitely ? 

A. Imagine that this part here is closed up, and that ts the shape they 
Colne out: buat the ‘VvoarPe Tn one piece, cinel this end In ¢ ‘hosed! tly) seni the 
ott r ene rym I. 

(). Ts it open all the way through from one end to the other? 

A. All the wav through down to the Leottermn, ane this othe I end closed 
up. é 
2. Llow ure they separated at the rrriclelle. ~o as to make the base of the 
ehinon v7 

A. Ditlerent Walvs, 

(). Usually? 

A. By tracture ; bv a blow, 
( Llow do they provide ~) thy blow shall make wh even fracture all 


, 


). 
~— t 
. Thev mav have a litthe bit ofan indentation, so that they know the 
exe pol: tere’ whe we the Voare to be < pears ted, | itl the iron TIL I. 
() [x not the vlass blown thinner at ‘hat provnnt, asa rule? 
\. No, sir: not in these particular eases, like 3 and 4. 
(). What Towant to know is how they provide for making accurate 
fracture, so that rt will be an even end, 
be) A. The haven little me tation in the tinerlel canned that produces 
the same thine mn the vwlass, 
(). It makes a littl: dent; makes the glass thinner at that print, dlon’t 


, ae erhaps a fraction thinner—a trifle. 


(). And it is along the line of that indentation that the fracture ts 
mide” 

A, Yew: thes are separated threw 

iy. Lidl then what is done with it after it ts ~eprrated in that way like 


exhibits 3 and 4? 

\. Then itis pat on the trom wheel, 

{). ln what condition are the articles first after thie cure separated, and 
r re thes wre poeat cnny thee brent wheel. with respect te the fractures ? 

. Phev are about the same as thev are now, only the loves at «ou little 

shh: saals and liable te eut your hands rn) docerved Lane, 

Q). That is, their projections? 

. Phecqualities ; little <rnall aor ~ ire }™ ree pt ilyl y in) hanclling they 
would eut vour bane, 

{). I) whiat condition ts the t yroal the ehimines 
FP The one that the pry isto has a bulbof whass, which iss parated in 
thy siltibe’ TPATIIET its thre ot bre, 

(), So that the tery ane the bottom of thie chimnes care applied to the 
Wheel 
A. Yessir: broth tery carmel bvetteor, 
Q). And that was the case with these tmiportations 2 


A. Yes, =H} 


ee ee 
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3h ( ee What sort of a wheel are thes applied te 

\. An tron wheel, 

(). Tho arranwed r ' 
i large thsat Ww tne |. | 
() Made to revolve in some wav” | 
NX. Made to revolve with power i 
“~~ 


(2. Any sort of power? 

A. Yes. sir: and three or four or halfa dozen small girls or old women 
or small bows stand around and held them on the wheel. “Phey have thre 
or fouroin then tame atone time to that Peistbiber, senna thes ~tand like that, 
canned ehat and talk all the while and never look at the work hardly, 

(). | - t hacen Un send or anvthine of that lined pout on the whre :? 

\. Sand and water, 

Q). On the wheel? 

1. On the wheel, 

iJ. Vid ts there anvehing further clone with the chimney tar omplete 
it after that * 
¥ Nothing Phpeone 
d. TPhev are packed up and sent over after that is done in that fashion ” 
L. Yes, sir, 

d. Wall vou name te mean article of eut glass? 
A. Yes. sir: this ts an artiele of cut lass 
(Phe bottle and Stopper prev Ltne ad by the witness are marked Defendant’. 


; 


exhibit Bo) <> 

(). Whaat prarts of boxtaibat I} mre eu oliss canned what pearts mre ptotoeut 
glass, if any? 

Mr. Premain. TP objeet to that, as assuming that part of it is eat glass, 
when the witness lea- testified that this is an article of eut ulass, 

(4 Mb rjer fieohi overruled, | 
¥ Viewer, Every part of this article is cut glass exeept this little 
small rim underneath the lip. every other part is eut) glass, 

(). Phe bottom ? 

A. Ves, <1r, 

(). The stopper’ 

A. Yes, Th : and the top edge there too 

Q. Do vou Know how these were made” 

A. Yes, sir. 

(). Let us take the Stopper | tell me how the bottom of the stopper I 
cut. 

AA. That Is put onastene wheel by a practiced workman and polished Pe 
afterwards: it goes through several hands. 

AY. What sort of a stone wheel ? 

A. A small stone wheel, 

(). That revolves, does it? 

A. Yes, sir. 

QJ. [s there anything else on the wheel, such as sand oranvthing of that ' 
sort? 

(). Sand and water, 

QQ). Tn what condition is it after it comes off of that wheel ” 

=> 


A. Then it ts on the rough condition, 
Q. There are no sharp edges on it? 
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A. No, not sharp. 

(). What do vou mean by rough 
\. Li) rowel condition to whit it) ts how. 

(), It is not so smooth as itis mow 

3 lt trade's through other Process, 

(). ‘Then what ts done after it comes offot that wheel where it is ground 


.} 


with sand and water 
A, 3m prorkishent, 
(). Llow Is it prolistien! 4 
\. Polished with a wooden wheel, 
st (), Low Is the Worden Wheel arranged : 
® evolves, 
(). Ts there sand on that’ 


ct No. “Il, 

2. What is on that’ 

A. L clout Kavow aus they pruat anveling on at, 

(). diist it revolving Woolen W bien a oust whieh thie press the pieces 
of glass? 

\, Yes, “ir, 

(). I~ that all that is done te it te make it” 

\. That is all that is done te it. 

Q). You don't understand that that wooden wheel cuts iat all’ 


A. Nos it polishes it: takes off the rough surtaee, 

(). “OO thrsat that becores ett lis. by bemy pruat ert this stone wheel ane 
exposed to the action of the revolving stone wheel with sand and water 
and then bemg put onte a wooden wheel te polish it? 

\. T think atter they do the rough work they put it on another wheel 
Without anv sand); just with water, 

(). What other wheel” 

A. A stone wheel, 

(). Voother stone wheel” 

A. Yes, sir: another stone wheel. 

( You have a steme wheel first whieh revolves and on whieh there ts 
<and ane water, and then again a wheel with water and then take it off, and 


) 
{. 


vou think there Is sannent tae rostote W lien hy 

A. [think there is another stone wheel without anv sand; just) with 
Wither, 

(). And thes peut it een thist 4 

A. Putt on that. 

Q). Then after that they pat it on the wooden wheel” 
yt A. Yes, <r: ned polish it. 
(). So that there are thre Processes t 

\. Three in fine eut olass. 

(2. So that there are two stone wheels and one wooden wheel ; the first 
~tone wheel is used with sand and the second stone wheel with water. Is 
that iat” 

A. The first is used with sand and water. 

(). The tirst is a sand-and-water wheel; and the seeond one isa wheel 
with water only; and the third, a wooden Wheel without anv water or 


; 


. . 
sillhd? , 


SS le ai 


gc ma 
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\. Thev may use something else for polishing, but To don't) know of 


anything; Tam not certain about the prorlistiiner, 
(2. You domt koow about the polishing 
L. A\dvourt thee polishing process Ladloa’t) know whether thev use anv- 


; 


thine like Paptbere’, enor senda thing like that or te) eee wWhretly r thie V tise the : 
plain wooden wheel, 
\ 
\. Not ftrothian with thea 
FB When do vou TT rstrine tenes Cnt ine thecat Process 
F \\ hen if Pipers thirotedl it thie lit] rev PTC ess =. 
Q). Do von menn te be anderstood that it has not become eut until af- 


(>. int Veet] tile Pheal Pradpadegcn Arty) , 


— , | | 
tert tins raothe’ Goittes Thee’ Waeroeheib Wired 


1. Tadont “tN thisit It «ls | rhels salteoere ther what kind of entting Vou 
Wittil, 
(), | temo steel as the bottom ot that es i eT 
That ix thot fineesbred less i oes to the wooden Wheel, 
The bottom: of that stopper 
Vi mee f ts qpeol firvistvead canted iT reves ane tha woolen wheel, 
(). Lask vou mow of rotner om Weeden whee] dias any entting too at 


] ; 


VL. oUt strveoths they “Hire: Is il peree oof tha cuttine, 
d). Your business is that of dealer in these articles: 


° ‘ 4 : } . " : . 
(). Your tutormeation as to the manufacture is derived by visiting the 


ed seer it alone ln Varhotls eases 


ithe lories, | Hip) py 
\. Yes, si 


, — ; , , 
" i Sse i ; ‘ 
You procdticed sidthipehes ab GUEE The Wows Ob VOUr TVeores 


_— 
— 

— 

“ . 
f 

; 

; 


M . 
Answer. Dina disniond, PD outside, IS3 eases of hollow elass: itshould 
by colored otis, an “ithe Ta, iz Penses of the srLilit crowds, Thos are 


colored glass shades, 


(). The only tnipertations of chimneys on the invotees of whieh thes 


w 
— 
7 


} 
roads cure “TUE Les , ) 
< Phies in tla \ i} 1} . —— 
(). Vind Phyeeny \ eX T. iz ys } ' l} ae b clisempeored The to formrteen: frycil 


>it ’ ’ 
ms cil, is it 


, ’ ’ 
it | carl \ ! i }) i ™ Gus li» | 
(9. Now, referring to Exhibit 3S and 4. did> we understand von 
| fesave that they were mitde dn moulds, one ata time or twoata time” 
\ lwo a Tabane 
i) ly [ i T}i? Ta) boxdiabat \ . ii ed Pre VsS «al Pricet leanne] beasted T rerlads 


L. Phat ts not made ina mold tli. 
; , ] ° ? " > 
(), | Lbteeterstatbeh Voth tee sn ine Thies rasuke tthe LiL Vs 6 itherenye 1h 


hirope than pheeye 


.*? } . ’ ] . 
\. Dhres (ie), SIPS THEV PMLA scone ditherent,. 


- 
‘ 
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Q. Will vou desertbe the difference in process of manufacture between 
the sample Exhibit A and the samples 3 and 4” 
A. Sample A is not iy — a mold at all, 


(). And _ Sand 4d are? 
A. Yes, - 
(). nd what differences, i any; and Teall vour attention to the 


tops of the chimes “, 
Thev make a great many chimneys here without molds, and finish 
them of by hiserned like the top of this chimnes A. 

(). Deseribe how that is finished off at the top. 

A. After they take the stick or “ punta,” as they e all it, off the small 
end, they separate itand stick iton this end) and then hold the small end 
in the furnace. and thev take tools which keeps that open and makes it 
aecording to the size they require, 

(>). Amd that makes a smooth edge 
4 Phat rake = il smooth alee, 


(). Does that process make the artiele come within the commercial 
te sormaition of a eut lass article? 
\. No, sir. 
12 (). Commercially speaking, what is the process that places an 


article within that category ? 

(Te this question defendant's counsel ovjected its follows :} 

DerENDANT’S COUNSEL. [object to the questian, on the ground that 
the question of cut ghiss is a question of commercial usage. Now, the 
question of usage depends upon what in effect dealers do call cut glass, or 
What people in the trade do call ent glass. “Phe process by whieh it wets 
to be that has no bearing upen what is cut glass and what is glass cut, 
whieh Is the ISstle here, 

PLAINTIFE’S COUNSEL. On that proposition Tam not at issue with my 
a rene, | wotle bheot have asked this cyte <tion except he asked il few (plles- 
tions on the eross-examination which indicated that he did not agree with 
me. | now claim the right to cross-examine upon the matter which he 
brevtnorlat avuit, Objection overrtled, 

(Dy <0 ant excepts, ) 


\nswer. Phe inereased value p Haced on it in the art of eutting glass, 
(). I. nt a product of skilled labor? 
. 2s 


o * 98 re any skilled labor emploved upon the chimneys whieh vou 
rmported: tn this eas 

‘. No. =1r, . 

Q). At what period in the process of manutaetaring articles of cut-glass 
ware Is skilled labor emploved ” 

A. In all the parts, 
I) (). As for instance Exhibit B, whieh T now show vou; are all 
the substantial parts of that article the product of skilled labor? 

\. Every pear of it, 
) = ae glass isn't cut glass, is it? 
A. No, -| 
). ow glace is not cut glass, is it? 
A. No. 


an vlass is not eut glass, is it’ 


; 
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A. No, sir. 


(). Moola olass Is hot cut oluss, Is it 4 
A. Ao, sir 

( 
us oe chimneys Exhibits Sand 4d have been subjected to that are any 


Lre there plain chimmnevs that have been subjected to sueh process 


w 


smoother on the olor ~ than thes cir 


A. Yes, sir 


Q. You have secon such chimneys, have vou 

a. 3h 

(). What ‘alte process have sueh chimnevs been subjected to, uf 
nV Y 


\. 1hy heating them oan the turnaee atter thev ar evrotune oft] uite 
thie are tn this condition ; then they become prisain chimneys according to 
the Interpr tation ont thre custome-louse . 

(). | ~ this thasat | Thee\ ~how vou =Lit ly il chinines 

2, Yes, sir: that is one, 

CT la Spocrnen ts marked Platts Exhibi Ne. 5. 

(), W hisat ith Petes Is thier between thist marked bexhibit No ) aud 
exhibits 3 and b? 

\. Tt is the same chimney, only it: has had additional labor put Lipron 


it. 
i), ae ane ~killed labor? 
. oe. 2 
(). That is the additional labor that vou have just desertbed ” 
A. Tou 2 
iby oe Oi hy 2 Plow de then wheels re volve : 
14 \. Just the same asa mill-wheel: itis a flat wrought-iron wheel, 


snd itis sometimes ereht or ten feet in diameter, 

By PLAINTIEE’S CouNsen. What qualitieations, if anv, do these bows 
and girls who hold these chimneys, several of them, in their hands ata 
Tithe, J Isse iss for that particular work: enn anv body dle it : 

A. Any one can-do it; they don't: require any qualification except. t 
hold them on the wheel, 

That Is, the rom wheel 
The large Tran Wheel bile ii mill wheel, 

Q). Now, the skilled labor ts generally applied with a steme wheel and a 

wooden Wheel, Is it hot. 

A. Yes, ~ir 

Y. And for the purposes of ornamentation ” 

A. For the purposes of ormimentation and cutting of glass 
() Cilass that mw roughed off is not eut vlassware, is it 
\, No, bol B | 


( You have lose ribo three or touradtthern mieowW bran |. eT We stotie W tk Is, 
an opron wheel, and a wooden wheel: there are more than that in the man- 
uftaecture ot cut-glass articles, are there not. 

A. TL don't know as they go iknenall ANY TOPE processes than those 
three PROCESSES that | have hie ‘tioned: : the \ lh; ive ithe rent <1Ze. of W hie ls, 

QQ). That is what TP reterred to; wheels revolving in different methods, 
producing ditterent etleets ? 

\, Yes: revolving the other Wilt. 

Q. Revolving vertically ? 


eo 


ee 
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1 A. Revolving vertically and not herizentally., 
QQ. Those wheels, when used in the manutacture of cut glass- 
Ware, are — by skilled hands, are they not” 


A. Yes, si 
Yo. I ion vou another sample and ask vou whether or not this sample 


Is un article of cut glassware or not ” 
A. This ts ealled an article of cut @lass, 
Phe spectmen ts marked Plarntit®s Exhibit No. 6.) 
QQ). And it is se generally recognized in commerce’ 
\. Yes, str. 
(). Plas skilled labor been applied to any considerable extent to that 


article” 
A. To ‘ very pear of it > > eve ry pear that Is cut. 
(). wT part of a? 
\. To every part that is cut. 
(). ln what respect ix there a stmilitude between that article and your 


simple =Sand 4° 
\. Neo stmilitude, 
Reeross by DrrENDANT'S CoUNSEI 
In Exhibit Noo6 wou sav thatall the parts that are cut have had skilled 
leabvent applied to them : are there ann peerts that have not been eut in that 
exhibit? 
A. Yes, sir. 
() Spectty, 
\. Lhe outer rim of the stopper aroune the bottom hiss het been eut: 
thie hp ypper prare of the toot has not been eut: the middle indentation tn the 
shank has not been cut: and just under the bow! there is a little, 
1) small space has not been cut: the little spots around the lower part 
of the bodyv have not been eat; and the inside has net been eut. 
By PLAINTIFE’S CoUuNsEt 
(). That " as been fintsned. has it mot, wherever itr eut ? 
S eae 
By the Coun 
(2. Anartiele may be eut glass, then, and not all parts of it subjected 


‘ 
te the cutting process’ 
\. Yes, =r, 
QQ. Pav large a Proportion of it) shouted be “ubjectodt to the eutting 


“= ess In-order to make it commercially designated as cut glass? 
That depends on the taste of the fashions of poople 

* Fake the bottle that wou have proctiend here and assume that there 
Was noo partot iteut except the bottom, would it then be Known as eut 
glass ° 

\. Ne, sir 

(2. Where do vou draw the line between eut ghiss and pressed glass; for 
Instanee, wornle th: at be porn ssed | referring toa part al number Hy} 

A. Tt would be blown: a plain blown bottle, 

Q). Take a blown bottle and subjeet it to the cutting process and what 
would wou eall it? 

\. TP would eall that part cut 
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Q. But if vou were speaking of the bottle? 

A. It would be a blown bottle with a eut bottom. 

By PLAinripe’s Counsen. [t would not be Known in trade and com- 
heres Ib) the ck stonation of out olass, would it” 

A. No, sir; not ordinarily, 
wi \ DeErENDANTS CouNsen. What articles are known under 
the cl stenation of cut lias ts Vou understand “By 
\, Articles requuring “i mated of skilled AL 
i. lt that bretterm pr ferring ta) loxtiibut i | hisvcl boon required to tr cut 
ly ~killed labor, would bree thisat lye within thasat le seription? 

A. Tt wou! i be an article simply finished) on) the bottom; parts of it 
might not be. Tt has been known that blown bottles are made with a 
star broottaorn, as this Is, for the pPUEP prose cyt We Heeting through the bottom and 
enhaneme tha vielive of the bottle I by Ihe CUT ° anal if vou mentioned it 
as oan article of commerce, any one who was acquatted with that would 
eall at cut oliss, 

Q). Then, if Tanderstand vou, if there has been any cutting upon an ar- 
tiele of wlass, tlacat whieh enbiinees its value, it Deeomes ith article of cut 
evlass within the trade meaning of an article of cut glass. 

A. Yea, at, 

1h\ the Cor 4 

Q). Would such an article as vou have now in vour hand, Exhibit B, 
be ent upon the wheel vou have described that was used for the bottoms 
of these chimneys ” 

1. ee, Oe. 

(). To mean roughly? 

\. No, sir; it eouldn’t be cut as this is [referring to No, 3]. 
Q. No: but eould that wheel be used tor the first stage of the cutting— 
that bie tron wheel” 

A. | don't know as i could : thier don't do it that wa, 


iS By PRAINTIFR’S CoUNSEI 


(). Phe reason threat tlasat wert theo rt cut oliss would lv whit, 
in respect ter thy firishine . 
A. PT dlon't quite get that qtestion, 
. } . . ; . . + } 
() | NIN, tollowine tty) thas idee s cyte stile, | TrricteTstomeMd Vol tor snes 
that Exhibit Bois subjected te an entirely ditherent process from the chim- 


Heyes, 
\. Yes, sir. 
Q). Amd what TP owant to ask von is this, has that been subjected to a 


finishing process ? 
\. Yes, sir: Extibit B has. 
(). And have the chimneys ? 
' No, <r: rat thre siithe, 
The Courr. What bE asked was, could the tirst stage of a process of cut- 
tiny Lye done Th pmon the \\ haere thasut ink ly ll de al rile il the laree w lie | : ape 


he savs he don't know as it could, 
Che Worrness, [| believe that all eut-glass articles known to the trade 
as eut glass are ground, and the first stawe is ground on a stene wheel with 


snd and water. 
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By PLAINTIFR’S CouNsel 
(). And then what” 
A. And then they pass from one stage to another until they are finished, 


(). What is the finish” 
A. The finishing Is thie polish 7? Whi, that piece in there, Th this 
ie sample Blin the market that has a value as a cut-glass article. 
1) (). Phere are three Processes ¢ mploved there, are there not” 


A. Yes, sir 
hor etit-vlass articles ” 
Yes, 
whens re 
Three \\ bene ls, 
\ I] — ly skilled labor” 
iw 
Your ion vs have been subjected to none of all these? 
Xo. , 
d. That tron and sand and water wheel is a ditlerent kindof atlaur ? 
\. Ditherent altoget tie r. 
Dv DrreNDANT Ss COoUNSEI 
(1). Do T understand vou to mean chat within the trade definition of 
eut vlass nothing is eut olass unless it has been polished” 
>- 3 No, <r: | don't mrenn te sav that, 
() What cid vou mean te sav” 

\. TP omean te sav that this bottle Exhibit B here, would be a finished 
article without ts Ti prolistiedt, 

(). Well, is there anvthing in the trade Known as eut olass whieh lias 
rot wen throw wh the polishing process > and, if se, what 

4 Lit} herent arty les: Perret reesiees arth les 

N pre’ Chen 


(> 
- 
a. Cans o lerl yes. 


() What is that” 

\. An article te put over a gas Hamme: similar to those upthere on that 
bier chandelier, Phere is a @reat number of those met prolishee 

( Vre those eut olass ” 


) 
‘ 
\. Yes: thev look like cut gliss trom here; thev are verv high upon 
th) 1 choandelrer, urnel | cunt teil 
(>). Plies min be eut olass without | wrt prrlistiont 

\. Porthv. Well. thew are not ealled eut glass then. 
— yt) (). Bat thev hawe been ent 


C diverter | Ted tts Tih) Thayer yet Th ivf eNcTradiitiie the Willies. 


Voswer. Phere area ereat meanv different wavs of ornmamenting olass, 
Sote areeut, urned Sconnne ure tat iv. Nh septbbe® care polished, snc “ole ure 
roughed without being polished at all; some are etched with acer and 
sind blast, 
| (), Now, Answer HIV questhan, whiel rn come — bev k tees os the re 
anvthbing within the meaning : the phrase cut ghiss as used in the trade 
whieh has not gone through the tinal polishing process whieh vou have 
7 deseribed ’ If so. what ” Do vou understand it? 
\. | unecerstane, | anny pust irs Link to think of some that come within 


*)*) — 
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that meaning. TP think there are some articles that only go through two 
processes, 
A). Which two processes Y 

A. The first two, 

(). irst the wheel with sand and water” 

A. The rough wheel and sand and water and then the other wheel with 
Water alone, 

( 


P. Now, sid vou rhrideeee stile ty articles 
., § himnevs, clobes, 
: They are known as cut elass, are thes 
, Yes, str. 
). Even though thev have not been polished ? 
A. Tha \ Thay nt been prorlintn dl, 
Eleave vou rant sueh t scrapes Tek 
A. T think there is one. 
I The witness produces a specimen and it is marked Defendant's 
loxhiabat ¢ 
(). nb buoxhibit ©) paint out to the jury What are thr pRirts that have 
been cll 
A. Phe eentral ornanmy nintion betwee rn thie banned. 


lt is what we sometimes know as vrouned vliss 


\ . e ot , " | | 
om =i: Thal ts It ouriiiss, 
} } : ; } 7 
(). \re there auv other parts of thos that lave been eut @e 
1. ao, oF 


blow Ut? ti] Titi Pree Teorn) 


) " 
. e% . ‘ 
A. That ts plain 
| 


(). Tas that article passed through beth processes with the wheel and 
sand and water and the water wheel alone? 


A. Pethink it has only passed through one, 
(). Which 7) La 
L. The seeomd om 


*% . . : ? 
( Phat ais the wheel with water alone 


) 
A 
\. I think so 
\\ ithaeont "ene “ne 


) 
\ 
. . , , , 
u lt Is DN Tp Pesst my thint this is the second wheel, 
. - Sele , | } , . 
’. | - i Veotll hap resst st} iti) if fasts | CoPPEN beeen hrongoh ome: af those 


*) 
por Ht 'SSt'S 


_ , " ; ’ . aye 
Oljpected to on the erounl! that the witness bas already given his dest 
) ‘ ' 
Peeorieettan, COD ection overruled 


Lnswer, think If fiek= GEV beeen through tht 


A. Tthink it is the second one, 
>.) | 
Se (). Your Hap Pression is that it ts the secona: one 

' . ° } ’ 
\ \ i=: tlhe me’ Is sapyye thing ih mele = Trirl. though, ai reeaure TWo 
‘ } . : . 
bands on each ene, Phat is done ina ditferent arrangement: not on the 
liaaail } le dit 

Same wWihieet, hese bands are made ditferently : they are not made with 
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A. The trosted bands are made by different processes and in different 
wavs. Not the same wheel as the ornamentation is done with. 

(). This ornamentation, von think, has been through one of the 
wheels” | 

A. LT think the second wheel. 
(). That is the wheel with water alone? 
\. Water alone. 
(). Llow are the rings mack 
\. The bands are done with sand and water, in ditferent processes, 
(). With a wheel? 
\. No: DTdon’t hardly know how it is done. It is done differently 
from the other, theoeurls, 

). Do vou know how it ts dom 

A. | deo not, 


Q). You understand it is done with sand and water somehow ? 


\. Sand and water. 


Bveia Jrror: 
(). Without the centre ornamentation would this globe, Exhibit Cy be 
} 


iiss . 


vroune A 
\. That would be @rouod elass without the central ornamentation, 
(). Would it, without the central ornamentation, simply having those 


errenuiar trips, eonstitute eut olass 
we . No. “ir 
3 Dy DEFENDANTS CoUuNSE! 


Q). Tt is only the central ornamentation that vou sav is eut? 
1. Yen, ae. 


ef vou sav as to the bands, that itis not eut viiiss . 


, 


() 

nll : . —— . 

\. That is not eut glass: no, sir. 

». That i the one vou sav wes lone with sand and water”? 

® Sand and water 

a. Bat in some wav that von dont knew how ” 

\. T don't Know exactly ; itis done ina different wav, though. 


Phe ornamentation, vou sav. has wom through botone of these proc- 


{ 


esses. aimed as von think the second ons 
\. The second one. 
(). 
A. Lam sure it & vet the third one. 


And it beeomes ground olass when it woes through but one of those 


. * 
(ho the wheel with water onl, 


() 
. * 
=P pore rere wagon 7 
Ilaw Vert shiny other sample fan article of ent utiiss 
ere Is nother ome, bornt it as thee “itive thing ts box baubit Se 
vere are different stvles of ornamentation of articles of vlassware 


them.oar Pivety , e , 


it was reed if polar ntitl was entitled te reeoever, he was entitled to re- 
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’ . 1) ye . ' : : . hi . + | ’ 
| aint = ceolitised then MAL, tikek snl offer i ih evVichetoe The stimmens 
lth this aethonm and the certhoraril, tn the Tetlowing Wont. 


~ - 
\\ 
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}) \ \\ \ ig Sal ‘ ii 
’ , | ’ ‘ " 
ii ‘i | ‘ . : il 
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; : 
‘| \* iif ’ ~ \ 3. ~ ~ ~ \i imi \ ft ail T iia ti \ ait ~ ry ; 
.% 
uth ous \ ~\\ Ft Mm Well tee Cine 
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; e 3 ’ 
|) teal SNent ~ >_>, 


' | | | he 
: 


z 1? , ° 
d.) | i i ~ | =! Tees \) 1‘ Tihs eterees col 
: =i} ? ¢ ? ’ \ \ : ' ' 
I hs ‘ ' ii ( \ i a\\ i _eut fe i 
We tor cert “lis, | Yy atesirous that our erred eourt of 1 
} 
[ 1} I Be if ~ | _ if ~| cal .¥ \ \ ms. tiie =< 's se % iz | 
, 
; : ’ 
=! i i card t i = tae ot i ' li it * 7 } t) i Vi is’ iit} | \\ | : 
* ‘ ‘ a . }* . } 
ll aerinortsan, ef i vw Den { ib. ol rT poaat titt, dle thereteal 
, , ’ 
commune vou tf 2 roa ithed pen a eG sith cuilise’ Vall aiistinn \ 
; } : ; 
rh GpenivVv seme f if “lita j vt it Uta [Vo al \ ss | \ Tin, | Tine 
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’ 
Witness, Nlor sit) ly W osite. esciliife, © titel | ist ier cot Uthe Supreni 
’ " “— " " " 
kh ‘ so a +? . . + e " " 
q out ti Live | if the Stites. f ‘ tii ; aici ' i Cota - ii iit yveutil qi Ltlerll- 
“o» } . lie " } } . i Fr : - 
str erent HiPead adhe cro hev-twe, = 
i eh Josepu M. Detcei. Ofer 
SrTrewakbp LL. Wooprortn, 
by 4 , j , : 
j ~ lf \/ , ]). 
I. <> ~ ‘ , , ? : j 
MmieePsatnei Sig? , i i Lit i itl H bie | > sali lie sie 
William H. Robert viluvemt.  teement 1: Weodbeed 
v- biddsamn aerty i py certioral fewart -. rem i bora, 
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: ' 
; ‘? . ’ ’ " 
S. attorney, attorney tor detendant 
. 
i 


aE Phe plaintit 
After the testimony had bee 

moved the court to direct a verdict tor the detendant. upon the vweneral 

vround that the tacts proved do not make out a case tor the plarnetith, 


: , : : , 
closed, trae li ic redsant = Counsel ~ 


_ 


hd 
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Which motion was thereupon denied by the court, 

be whieh ruling oft th court thre detendant. bw his counsel, then and 
them daly oN pterd, | 

Phe detendant, by his counsel, then moved the court to direct a verdict 
tor the defendant, upon the ground that the plaintut® has not shown that 
he protested within ten davs atter the deeiston of the collector 

Which motion was thereupon denied by the court, 

bo whieh ruling of the court the defendant, bw bis counsel, then and 
there dulv exeepted : 

Phe detemdant, bv his counsel, then moved the eourt to direct a verdict 
for the clete miami, tphon thre wre mel throat the prlccrnotatl hiews not shown that 
hy up pest tod to the Seeretarv trom the dlectsion oft th collector within 
Tiiirt dave atte Tike len Isiah Wiis Pe rrede read, 

Which motion was thercapon ce nit bw the court 

Po whieh ruling ef the court the defendant, bw his counsel, then and 
there duly excepted 


Phe detemdant. bw his counsel. then moved the eourt to direct a verte 


for the dete mdant, LLprerne the ote red that thre plaice has not shown that 
he Drought suit with veotv claws 
vi ar cur’ chented Thre’ thhathon, and detenmdant s counse| then ane 


> 
Trperes CEULEN exeepted 


’ ) 

C coninse tor the detendant then Opened the ease for the dete ndant, 
, . . } i } . | 
nna to pmanitam tre sstics on Dts pear called Variotis WILDCSsoes, UO hISss- 

’ 


} } ' , 
eutters OV Trade, Whe testified stilesty tially As Si utex| time eile charyve, anal 


trast itter the etnds of t} rritiss e'rilhhle vs rep sented > thn simples > 

ni 4 head ima?) sti ected to thy eet baeny cot care PTE Webs q with snd snd 
Wiiter, sure perth les of tl oF] iss thus rubbed oft, fhiev were then articles 
}| [ss it 


, , Y 
C cotbtise ror The ehetemhint Thhei Permeweed This trepeetberta, rrstele ut the close 


of plant! "'!. Opes Te chipect vermine?t for thy el feredane canned top ren the 
_ > ’ ; . - . 
an ev~orer’? wre etree evtise’ chermtest The motion. ane chefemdant s mouse. In 


i vdant s cours then moved the court. te clirect a verdict tor the 
defendant upon the farther and adeite nal ground that plamtil’s protest 
Wis ret sutherenet * tThint the stibstatice of thre pretest Writs thot suther nt. 

Phe court there pon der rd the motion. and cdetendant’s counsel then 


the there chal excepted, 


(aentiempen ot thy yur ; Dhhe euestpom te in prrerse nteadl to Vveu mn this 
ease is a pure and simple question of tact. The facets are entirely within 
thi prow nna oft the jury, vued it the court ent rtalned an opinion as to how 
this question should be determined upon the facts, it wo thet mot be ~eotmly 
oor prrertoe r Ter en pore =- if Tr vour pore ~errbee’, | have notiece the eure ane ut- 
tention which vou have given te the ev idenee, and the questions that vari- 
ous members of the jurv have asked of witnesses upon the stand tndicate 
that vou Appreciate already prren sel what the Issue in the case Is, I shall 
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therefore content myself with simply stating, as Tunderstand it, the ques- 
tion which vou are to determine, with a tew rales which may aid vou in 
vour deliberations, and shall not attempt, after the elaborate discussion 
which this question ine received, te recapitulate or dis lis- the evick nee’ is 
it has been given trom the witness-stane, 

The plaintif® imported into this country articles of merchandise known 
as damp chimneys, two samples of which, conceded to be tair samples of 
the whole invoice, lave been presented betore vou. These articles were 
Classified ana sssessca| by thi collector THE Y Schedules 1} of the Revised 

Statues of the United Stites, and under that subdlivision of the 
54 statue which has been reterred to here as section 947, whieh im- 

poses and valorem duty of forty per cent. upon all articles of 
vlass, cut, engraved, painted, and so on, 
The Ha pants r. re line lhinasel seerieved at thus ssessrhent, protested 
avast the cluties charwed auninst him, ciel insisted bw his protes} that 
1) this sftiittute, re te rread Te it re its <ecthon ‘Ht, which Hn pases ith cl Vii- 
lorem duty of thirtw-tive per cent. on all plat, mould, and pressed glass, 
not cut, engraved, or parnted, | 

So, gentlemen, vou will pereeive that tn this case, as in everv case, the 
burden is upon the phanti? to satistv vou by a fiir preponderance of evi- 
denee of the allegations of his compplannt, It the evidence upon the part 
of the plamtith sani hpron the pare of the detencdant ¢ Xsetly balance, =o that 
the seales stand even in vour mind, vour verdiet should be tor the detend- 
ant, beeanse the plaintit® has not in that event satistied vou by the pre- 
panna ls rritice ot eX rede Thee whieh thy law requires, 

So the question tor vou te determine is, are these articles whieh hav: 
been produced betore vou articles of plain. or mould, or pressed glass net 
cut < 

It vou tinvel pen that issue that they are. the plarnacitl Is entitled to 
sueeced, Tf, however, vou find that thev are not, the defendant is enti- 

tled te sueceed. | 
Ht) It is contended Thy renns thie prart ot thre 1) cititl thet ot te Shae els 

in showing to vour satistaction that these articles are not cut glass, 
or glass eut. it tollows as a necessarv and absolute result) from that ftind- 
Ing that they must necessarily be classttied under section $46. “Phat con- 
tention DAV OP PAY Tet be correct, [have not examined the statute to 
find whether there is anv other seetion therein under which these articles 
might be classitied. Mv impression is that that contention Is correct, 

But that is net, in my view, the proper wav in whieh this present Isstle 
should be presented to vou. tor it does net entitle the plaintiff te a verdict 
to show that the collector is wrong. unless he tollows up that es idence Ly 
the further proot that he, the plaintuth i rmght. The colleetor mav be 
wrong and still the plamtth not entitled to recover: and the burden is 
upon the plarntul to show that the seetion which he has potted ont In 


his protest is the one under which these articles should be assessed. 


‘ 


Phere issas [understand it, ne dispute whatever upon the proot as to 
the manner in which these chimnevs are manutactured and made ready 
for the market. Atter they are taken trom tie mould in the shape de- 
sertbed by the witnesses they are placed by unskilled laborers upon a 
horizontal revolving iren wheel upon whieh is sand and water, and held 


ee, 


-_- 


a 


ee, 


- 


°r 
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there uotil the bottom of them is ground or cut down ready for the mar- 
ket. All the Withess uyree as to the process, Neither Is there 
Hi] any dispute, I think, that they are articles of plain or mould glass, 
So that the sole inquiry tor vou is, are they cut or uncut? If 

thev are not cut, the plaintiff is entitled to recover, 

Upon this proposition the theory of the plaintif? wenerally stated is 
that cut glass and glass cut are substantially the same thing ; that cut glass 
is a well-known article of trade and commerce, well known among com- 
mercial men, and that when the legislature used the word glass cut) they 
rhewane thereby to designate this particular article - that cut glass Is a glass 
Which has been subjected to the three processes desertbed, and which has 
been ornamented and beautified by these processes, and that when it has 
been subjected te the three Processes it becomes il well-known article ot 
Cone TCe, 

Upon that proposition DP shall sav to wou, gentlemen, upon all the evi- 
denee, that if vou find that glass cut is the same as cut glass, and cut 
glass is well-known in the trade and commerce of the country, and that 
these are not cut-glass or glass cut, then the plaintiff is entitled to recover, 

The plaintit® also has ealled a number of witnesses, most, if not all, of 
them engaged in importing glass inte this country— 

PLAINTIFE’S CouNsen, Que of them was a practical man. 

H2 The Court. Well, perhaps net ail; but most of them whom, 

cis | at oe have Lene i enugnged in Importing ulass Inte the country, 
who have testified as to the process of cutting glass. They all maintain 
that lhe) lass Is cut until it has bree i} first placed Thpyernn the iron wheel with 
sand and water, which they denomiuate grinding; next, upen a stone 
wheel with water alone, which they denominate cutting ; and thirdly, 
upon accork or wooden wheel with pumice stone, which thev call pelish- 
per: canned t hace when the oliass lists lene i vround, ett, and peolishiedt if le- 
eothies cul uluss, That ix the contention Ubprony the prart of the plaintiff, 
And those witnesses sav that ne glass is eut until it has been ~ubjeeted to 
cite ly spn all oft these pote very =s¢'s, 

L'pon the part of the defendant a number of witnesses have been called, 
most of them, T think, engaged in manutacturing glass in this country, who 
ditfer entirely from the evidence offered upon the part of the plantuff. 
Thev eontend that vlass is cut the moment it ts ~ubjected te anv ote of 
thie ws PPPeresisg s. or thre moment i has been subjected te the first of these 
processes : that is, that cutting glass ts ~imply erinding its surtace: and 
whether it ts reugh ent oor polished, it is still the <ame thing—it ts cut 
vlass. “Those witnesse~ denominate the first process— the process with the 
ren whee! and stnl—as eutting : thie second process, With stone and 
water, they denominate as polishing ; and thy third process, with wood and 
prerrtice stone, as rrtyistittiyy, 

He) Tive de fernadsant alse contends that thy section of the statute re- 

terre dl te Ln the plaannatet?, \\ Tit ly entuitneraites poland, Te ur pressed 
elass uneut. was intended to cover those articles which have been referred 
ter. strech as bottles and cli mists. materials, and seh eet), whereon the «6Ctte 
ting whatever has been placed, and that it was net the intention of Con- 
cress to classify under that section anv article which had been subjected 
te cutting. no matter how infinitesimal the eutting might be. 

I de not know, gentlemen, as To can present this question in any more 
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Detendant’s counsel then excepted to that part of the charge where the 
court lett it to the jury to say whether commercially the phrase * glass 


eut”) was the same as “cut glass.” 
HH) To this the court replied as tollows: T understood several of the 
if | anh) Wrote about the t vicenee, of course | 
shall not charge it so: LT understood several of them to testify that in trade 
and commerce, so tar as the \ Knew, the words * glass cut * and “cut olass 


Witnesses that wa 


? ° } : . 
were identical and meant to cover the same thing. 


DEFENDANTS CotuNser. | d tthink a witness said that there was a 


] 


, 
** 
pelarraise glass cut so used 
. 


\tter deliberation the jurv returned a verdict for th plaineif? in the sum 


’ . . 
n conmmenrce, 


i rhites a dollars. 

And torasmuch asthe exceptions, matters, and things aforesaid would 
Hot otherwise ipprear by tlre recor I. | ina settled, allowed, and signet this 
nll of exe pein ; ne 
ot the recend, with like force 


It Is ordered that thre same be fled is peer 
ind effeet as if i had been reduced te writing, signed, and filed before the 


ause Was given to the pars 
Witness mv hand this 7th dav ot Oetober, DS86, 
ALFRED: OC, CONE. 


TY) Iactorseed:) S17% %¢. 8 mit court. southern distmet of New 


Vor! Rennett I}. ssctinn den Vs, | £ Ml. Robertson, ( erpen ball of 
l nite States attorney, attorney 


eNCOpPU lis, Stephen \ \\ ilker, 
7. ISS6. Timothy Grifith, 


let rmedant, | _3 erent ot bile? Chet, 
TA 
Th Supreme Court of thn L nites “tutes, 


Wirtiam H. Ronerrsosx, PLAINTIFE IN ERROR, ) 
\ssignment of errors, 


5 « . 


Benverr B. ScHuNELDER. DEF T IN ERROR, j 


\tterwards, to wit, on the third Monday of Oetober term in the same 

term before the justices of the said court at the Capitol in] Washington, 
nae eda anicl plaintit? T error ly Sty phi - s Walk r. hyiw) attorney, and 
saves that un the record anal pers woo tT bges afore sid there ts manifest error in 
this, to wit: that by the record atoresaid: it appears that the judgment 
atin said. in form aforesaid niven. Was vIven for thr sid defendant m 
error against the said) plaintit? in’ error, whereas by the law of the land 
the said) jadgment ought to have been given tor the sad) phuntitl against 
the sated clefemedant, 

And the said plaintit® pravs that the judgment atoresaid, for the error 
aforesaid and other errors in the record and proceedings aforesaid, mav be 
reversed, annulled, and altogether held tor nothing, and that he, the sud 
plainent mav be or stered to all things whieh he has (have) lost by — 


fis 


sion ot said judgment, We, 
SrTePHEN A. WALKER, 


. »?* - * * 
Afto a? fj j j pn ei. Error. 
. 7 . 


United States Supreme Court, William HH. 
ler, Assignmentoferror, Stephen 
Dive = rypee oft | Cup N of 


ttt Ticdorsed a Sia wv. 
Robertson vs. Bennett Bo Sehner 
A. Walker, attorney fer pl tl in errer. 


incitipnaiililidiatnt tert en ee eee oD ms % 
am ~ Ce al ‘aay we 4 ddan onan ee ty + ina ay 
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the within assignment of error is hereby admitted this [Sth day of Oceto- 
ber, 1886. Tremain & Tyler, att'vs for def*tin error, U.S. circuit e't ; 
h’d Oct. 18, 1886. Timothy Crrittith, clerk. 


70) [nited States of America, ss: 


To Bennett B. Schneider, vreeting : 

You are hereby eited and admonished to be and cp pear at i Supreme 
Court of the United States to be holden at Washington on the third Mon- 
dav of October term, eighteen hundred and eighty-six, pursuant te a 
writ of error filed in the clerk’s office of the cireuit court of the United 
States for the southern distriet of New York, wherein’ William H. Row- 


ertson, plaintiff? In error, and vou are defendant in error, to show exuse. if 


anv there be, why the judgment in the said writ of error mentioned should 
not be corrected, and speedy justice should not be done to the parties in 
that behalf. | 

Dated October L6th. PSS86. 


Ww. J. WALLACE. 


71 (Indorsed:) S172. U.S.Supreme Court. William H. Robertson. 
plait? In error, gai nist Bennett B. Schneider, defendant in error, 
Citation. Stephen A. Walker, attorney for pit? in error, 
Due service of a copy of the within eitation is hereby admitted this 1s 
day of October, 1888. 
TREMAIN & TYLER, 
Afforneys for Dept iT Krror. 


(Stamped :) U. Sceireuit court, Oct. DS, 1886. Timothy Griffith, clerk, 
72 “UU preme (Court of the United States. 


Winniam H. Robertson, coLLECTOR OF THE) 7 . 
rt of New Yorl laintif? in error | Joinder ee 
wort of NeW Orw. PU r error, ; . a 
| . | : Docket No. Leo, 
res. 
ae ee sane ei i Oct. term, 
BeNNerr B. SCHNEIDER, DEFENDANT IN ERROR, | 

And afterwards, ta wit, con the third Monday oft October teri, TASS. 
the said detendant in error, by Tremain & Tyler, his attorneys, comes inte 
court nel “Vs that there Is he error either in) the record of proceedines 
aforesaid or in the giving of the judgment atoresaid, 

And he pravs that the said Supreme Court, before the justices thereot, 
now here, may proceed to examine as well the record and proceedings atore- 
said as the matters aforesaid above assigned for error, and = that the judg- 
ment aforesaid, in form aforesaid given, may be in all things affirmed, We. 

TREMAIN & TYLER, 
Attorneys for Det nedant ii Krror. 


re (Indorsed:) U.S. Supreme Court. Docket No, 1256. 0 1886, 
(det. term, No, 1Pob. William H. Robertson, colleetor of the port 
of New York, pith in error, vs. Bennett) B. Schneider, deft. in’ error. 


-! 


eematne ee 


te 
7. 
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Joinder in error, Tremain & Tyler, att’vs for deft. in error, 167 Broad- 
wav, N.Y. City. 
Service of a copy of the within joinder in error is hereby admitted this 
>>> dav ot October, 1886. 
STEPHEN A. WALKER, 
Attorney for PH rr Error. 


(Stamped :) Ofhce Supreme Court U.S. Filed Nov. 26,1886. James 
H. MehKennevy, clerk, 


(Indorsement on cover:) No. 249. William H. Robertson, collector of 
the port of New York, plaintit? in error, vs. Bennett B. Schneider. 8S. 
New York C..C. U.S. Filed October 25, 1886. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, ssc 


Loa eS 


THE SCHOONER OMET HER  TACALE, &c., 
bik, A APPELLANT, 


OWNERS OF THE 
ND BOLPON, BLISS 
llik CARGO OF THE 


rTATES FOR 


PILE NOV ESBER G,. ISS6, 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 


Lesescs. 


No. 2G. 


THE SCHOONER “COMET,” HER TACKLE, &c, W. H. 
ALDRICH, MASTER, &c¢., APPELLANT, 
vs. 

D. S. STETSON AND COMPANY, OWNERS OF THE 
SCHOONER “JOHN J. TAYLOR,” AND BOLTON, BLISS 
AND DALLETT. OWNERS OF THE CARGO OF THE 
SCHOONER “JOHN J. TAYLORS 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF SOUTH CAROLINA 


INDEAN 


Original. Print 


—_———_——=— = <= = <— — «= 
—— a 7 -_—— 


Order allowing appeal . ...... 


—_—— = = «© 


Appeal bond i einai eee eet ee amen e PUI pe Steen OE Ee i 14 19 
Clerk's certificate - 


JUDD & DETWEILER, PRINTERS, WASHINGTON. 


THE SCHOONER COMET, &C., VS. D. S. STETSON & CO., &¢C., ET AL., &¢C. l 


l Tue Unitep States oF AMERICA, ) » _. 
District of Nouth Carolina, j fo wit: 

Ata circuit court of the United States for the fourth cireuit in 
and for the district of South Carolina, begun and holden at Charles- 
ton, In the district aforesaid, on the tirst: Monday in April, 1885, 
betore the Honorable Hugh L. Bond, cireuit judge of the said 
United States for the district of South Carolina, holding said circuit 
court according to the form of the act of Congress in such case made 
and provided, the following proceedings were had: 


_— 


UNITED STATES OF AwERICA, District of South Carolina 
Cireuit Court, Fourth Cireuit. In Admiralty. 


1) ~ STETSON ef al.. (owners ot = FTRTET AT r “ John J Tavlor” and 
Bailees of ¢ argo of said Schooner “John J. Tay lor, Libellants, 


2 Tur “Comet,” Respondent, ee parte Bovrox, Briss,and Dat- 
lett, Owners of Cargo of Schooner “John J. Taylor,” 


Intervening Libellants 


> , , . : . ° y . 
Be it remembered that heretofore, to wit, on the 21st day of April, 
, . . . . . , ss . 

In the vear of our Lord one thousand eight hundred and eightvy- 
five, came into court the libellants and respondent, by their proctors, 
2. . » . . 7 . + . 7 . ’ 7 - 48 . ® ‘ 
orvahl aha Drvan, proctors tor Slots ¢ libellants: Simonton and 

’ : 5 . 79 } a . . 
barker, proctors for schooner “ Comet,” and G, M. Trenholm, proctor 
’ 4} ; } ' 
; 


tor owners of cargo, and filed the following agreement; which agree- 


o~* 


, ) , 
ment is in the Words ahd tenor rolrowilhg : 


fo facilitate an appeal and a hearing. a deeree pre forma having 
been signed in district court in the cases above named, and the cases 
set for hearing on appeal in cireuit court, and time not being had to 
have the formal appeal record prepared from the district court 
> and to have formal notice of appeal served and apostles and 
stipulation deposites 

Now, therefore, it is agreed between proctors for libellants, inter- 
hbellarts, and respondent*claimant herem that no excep- 
tion shall be taken on either side because of any of the omissions 
re t rre df io, or Thy ott r formal ob CLIO, 

That thre st CiuSsts shall Lie heard Lye I thy Te cords, proof, and plead- 
Ings of the district court,and that all proper notices to transter cause 
to circuit court be considered tiled, and = be prepared and tiled nune 
pro tine hereafter, Lore ther with the regular cLppp ye al, record, &c., and 


all other things done nune pro fene in the district and cireuit court 


I—1 206 


yo rilk SCTIOONER COMET, &¢.. Vs. 


Lo perfect appeal hid pul ald Causes 1 formal shape for hearing 
Ol thils date ith circutt Court 
21 April, ISs5 
BRYAN & BRYAN, 
SIMONTON & BARKER, 
Kor Schooner “Comet 
(io M. TRENTLOLM, 


. , 
Pro fey haar (Jicnerys of f (ive 


= } ) ® oat 
aT And on the Od dav of June. A. D.TSS5. eame into court 
respondent. the miaster of the schooner “Comet. bv lis pr 
, | » 7} } , ; , 
tors. Srmonton and Barker. and tiled the following apostles. wh 


apostles are in the words and tenor following 


ne. 3 


The Usrrep States o- Awerntica. District of South Carolina 
a Admiralty. 


At oa district court of the United States mm and for the district 
aforesard, begun and holden at Charleston. in the distriet aforesaid, 
on the first Monday of January, A.D. 1SS5, before the Hon. Georg: 
S. Bryan, judge of the United States district court for South Caro 
lina, holding said district court according to the form of the act of 
Cloner ss IT) such ense tac nnd provided, the following proceedings 
were had 


+ j : j fy 
t) Libel lay Dainiag 8S fil Collision 


DS. Srepso~n & Co. of a/. Owners of the Schooner “ John J. Tavior.” 
Libellants, 
aainst 


Tuk SctooneRn “ Coe 


Beit remembered that heretofore, to wit, on the 27th dav of Sep 
tember, ISS to thesatd DOS. Stetson & Co. ef a7, owners of the schoonet 
* John. Tavlor,” came into court, by their proctors, Messrs. Bryan 
\ Drvan, and filed them libel eradhist the schooner “Comet tor 
damages by collision, which Tibel is in words and of the tenor fol 


lowing: 


[NITED States of AWERICA, 
| DATO T *)) District at Neath (‘arolina 
In Admiralty. 
To the honorable thi hadge of the district court of the United States 
for the eastern district of South Carolina: 
The hbel of D. oS. Stetson, Ro. Winsmore, and James N 
Stetson, copartners, doing business under the firm name of 


D. S. STETSON € CO., &C., ET AL. €¢. ° 


D. S. Stetson & Company, managing owners of the schooner “ John 
J. Tavler,” and Thomas Winsmore and R. J. Winsmore, as execu- 
tors of R. TH. Winsmore, deceased, Thomas Winsmore in his own 
ht, and R. J. Winsmore in his own right, Daniel IL. Foster, John 
I. Cutler, A. THE. Cain, S. W. Clark. M. J. Reed, John Welsh, and 
Margaret Taylor, and others, owners of the schooner * John J. Tay- 
lor, as such owners, on their own behalf and on behalf of other 
owners, and as batlees of the eargo of the said sehooner “ John J. 
Tavlor r acvalhist the schooner * Come _ whereof W. II. Aldrich Is 
r lately was master, her tackle, apparel, and furniture, and against 
all persons intervening for their interest in the said vessel in a cause 
f collision, eivil and maritime, alleges iis follows: 
lirst That Vour labo llants and others, before and ‘al the tithe of 
the collision heremafter mentioned, were the owners and proprietors 
of a certain schooner called the “Jolin J. Taylor,” with her 
a tackle, apparel, and furniture,and as such owners were bailees 


ver 
rit? 


{? 


‘?} 


ior hire and in POsscesslon} ot the cargo of said schooner, Con- 
sisting of an under and an on deck cargo of vellow pine lumber 
Second, That qt) the Lith Lat oft Septem ber thas sie schooner 
John J. Taylor, Thomas Mumford, departed the port) Fernandina, 
florida, having on board the said schooner the said cargo and 
bound for the port of La Guayra. Venezuela, and thereafter, on the 
fifteenth day of Septem be r, ISS4, ai halt piist two oclock in the 


morning (2.50 a.m.) the said schooner then, being in latitude — 
neitude —, Atlantic Ocean, and laving too-close, reefed, under tore- 


<ul, was rundown upenand run into by the said schooner “Comet,” 
tha ssid schooner Comet COMING down upon li r before the wind 
and showing no lights, crushing in the top sides of the said John J. 
Paviorabaft the fore chaims, rebounding and striking the said Jolin 
J. Taylor again abatt the main chains, and again striking the said 
John J Pavlor in the center of the after-lhouse, the said John J. 
Tavlor being then and thereat and before such collision tight, 
stauneh. strong, and — every respect well manned, tackled, 
apparelled, and appointed, and having the usual and neces- 

Sir \ compleme nt of officers and men, and that the master and erew 
engaged on board were on the lookout for the protection and safety 
ft the vVesse 

Third That It} COTsequene it sila collision the site schooner 
John J. Pavlor sprang aleak, filled rapidly, and thereupon became 
water-logged, a total wreck on the high seas, and ineapable of navi- 
vation, in Which condition said schooner drifted until the ISth day 
of September, ISS4, on which day she was abandoned by the master 
and crewon the high seas, they being rescued by the steamship 
(Cienfuegos, bound for New York 

Fourth. That the collision aforesaid was occasioned by the neg- 
genes, Inattention, and want of proper care and skill on the part 
(rf Sitid schooner “Comet” her master and erew, and het from any 
tuuit, omission, or neglect on the part of the said John J Tavlor, 
her master and crew. 

Fifth. That the libellants, in consequence of said collision, have 
sustained damage as owners of said vessel, the John J. Taylor, 
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10) for the total loss and destruction of the said schooner John 

J. Taylor, freiciit advances ard otherwise, to the amount of 
fifteen thousand dollars, and as bailees of said cargo aforesaid have 
sustained damages for the total loss and destruction of the said 
cargo and otherwise to the amount of thirty-five hnndred dollars, 
all of which said damages were occasioned by the negligence, want 
of skill, and improper conduct of the persons navigating the said 
vessel, the “Comet,” and not by or through anv fault, negligence, or 
Improper conduct on the partof the persons on board the said John 
J. Taylor, her master or crew. 

Sixth. Phat since the collision these libellants have applied to A. 
Dayton & Co. and others, of New York city, where said vessel be- 
longs, and fo owners of ssid Vi =se], iis thie ol lily llatts believe and 
are Informed, and requested them to settle with these libellants for 
the damages sustained by them as aforesaid, but they deny that 
there Is any lrabilits on the pear of the schooner “Comet” for the 
sald damages or any prt thereot 

Seventh. That the said schooner “Comet” is now lying in 
I] the portof Charleston, and within the jurisdiction of this 
court 

Mielith. That all and singular the pore Hises are true, and within 
the admiralty and maritine jurisdiction of the United States and of 
this honorable COUET. 

Wherefore the bellants pray that process in due form of law, ae- 
eording to the COuUTSE of this honorable Court i Cuses of admiralty 
and maritine jurisdiction, may issue against the said schooner 
“Comet,” her tackle, apparel, and furniture, and that all persons 
claiming cul rigvht, title, or Interest In the said vessel may he cited 
to cp ypeae nie adbswer Upon oath call aie sIngular the hiatters afore- 
sald, and threat this honorable Court Pibeay Lie pleased Lo decree the 
preuytar nt of their aforesaid damage S, with costs, and that the said 
Vesse! Prats be condemned and sold to pay the s; thie’, and that the 
libellants may have such other and further relief in the premises 
asin law and justice they may be entitled to receive. 

ID. S. STETSON. 

BRYAN & BRYAN, 

Lihellants’ Proctors 


1? On the 27th day of September, ISS4, personally appeared 
DS. Stetson, of the firm of DOS. Stetson & Co... libellants. 
and was sworn to the truth of the foregoing libel. 
Sworn to before me this 27th day of September, ISS. 
J. k. HAGOOD, 


lS. Commissioner. Dist. of S. C 


7 
ww" 


D. S. STETSON & CO., &C., ET AL., &€. 
No. 3. 
Warrant of Arrest. 


The UNitep STATES OF AMERICA, 
kastern District of South Carolina: 


In the Court of Admiralty of the United States of America for South 
Carolina District. 


Tie United States of America to the marshal of the court of ad- 
miralty for the district aforesaid or to his lawful deputy, Greet- 
Ing: 

You are hereby commanded, without delay, to arrest the 
Schooner “Comet,” W. IL. Aldrich, now or late master, in 

13 Whose possession soever she may be found within the juris- 
diction of this said court, and to cite W. H. Aldrich, master, 

and all other persons whomsoever having or pretending to 
have any right, title, claim, or interest therein, to be and appear he- 
fore the Hon. Geo. S. Bryan, the judge of the said court, at the court- 
house in Charleston, on Tuesday 11 a. m., October 7th, 1884, to 
answer the libel of D.S. Stetson & Co. et al., filed the 27th day of 

September, 1SS4, in a certain cause of admiralty jurisdiction. 
Witness Hlon. George S. Bryan, judge of the court, at Charleston, 

the twenty-seventh day of September, in the vear of our Lord one 

thousand eloht hundred and eighty-four, and of the sovere lgnty 
and Independence of the United States of America the 109 year. 
it. 6) lk. M. SEABROOK. 
Kia Gua. & C. 
BRYAN & BRYAN, 
Lihellants’ Proctors 


No. 4. 


CHARLESTON, Sept. 27th, 1SS4. 


| hereby certify that I executed the within process by serving a 
copy of the within on the first mate of the schooner “* Comet,” Geary 
Nolan, in the absence of the master of the “ Comet,” on this day, 
and also posted a copy on the mainmast of said schooner and took 

her into custody. 
14 W. D. TIANNIFIN, 
Deputy U.S. Marshal. 


THE SCHOONER COMET, &C.. VS. 
No. bD. 


Lihel in Pem. 


UNITED STATES OF AMERICA. 
ky District Court of South Carolina . 


District Court. In Admuratty., 


DS. Srerson & Co. ef al, Owners of Schr. John J. Taylor, &e.. 
Libellants., 


Scour. “Comer.” W. IL Aldrieli. Master 


lt Is agreed by anid between the parties hereto that thie value co] 
the said schooner “Comet” be fixed Dy consent (without formal iL} 
praiscinent) at ereht thousand dollars. 
7 2d October. 
SIMONTPON & BARKER, 
Procts for Pe spond ts 
DRYAN & BRYAN, 
Lilh lhants Proctors 


le No ty 


[NITED STATES OF AMERICA, 
least ri District of South (rolling 
In District Court lin Achimiralty. 
D. S.Srerson & Co. ef al. vs. SCHOONER “ComMeET.” 
To the Honorable George S. Drvan, judge of the district court of the 

United States for the district of South Carolina: 

Win. TL. Aldrich, owner, master, and agent of owners of the 
schooner “Comet, hid others, as per schedule endorsed lye reo), 
owners of schooner Comet, her tackle, apparel, and furniture, in. 
tervening for their interest in the said schooner Comet, her tac kle, 
apparel, and furniture, appear before this honorable court and claim 
the said schooner, her tackle, apparel, and furniture, and state that 
they “ure true slic honda fide OWhCTs there of. ana thisat he other yn Pscod} 
is the owner thereof, = 


And thie reupon thie snd clarmants pray that this lonorable court 


will be pleased to deeree a restitution of the same = to them, and 
otherwist right and Justice to administer in the pene Hiises 


16 W. Th. ALDRICH, 


Master & Ayt for Ouner- 


Sworn to before me this 2d day of October, 1584 


[ SEAL. | WM. J. GAYER, 


U/ . (omr 


- 


D. S. STETSON & CO., &C., ET AL., &C. 


Nehedule of Owners of Schooner “ Comet.” 


W. HE. Aldrich, ,!); Charles A. Bayles, 3,; James M. Bayles and 
James EF Bavles, copartners, “er S. Tabor Bayles, 6i: W. Dickerson, 
jy: Sylvester D. Tuttle, 7,: Francis 8. Woodhull, 47; Wines Emons, 
“i dos. Tlammond, ¢;: Mary Hulse, ,2,; John J. Woodhull, 7, ; 
Eibert Woodhull, 2,: Elbert A. Raynor, 2,; Geo. H. Smith, ,2,; 
Scudder Jayne, 2,: Wm. B. Drayton, 2,; Herman Scudder, ,);; 
James E. Hulse, 2): Annie Hulse, .',; James Drayton, 7,; B. F. 
Javne, 2): Gilbert Hl. Wilson, ,?,: John Griffin, 2,; A. Dayton and 
J.C Davton, coparthers as Dayton @ Ca, ox: Stephen IT. Mills, ss; 
Il. kK. White, J): Chas. A. Pierson, ,)-; Edward H. Jones, ,',. 


i4 


7 And on the 9th dav of October, A. D. 1SS4, the master of 
the said schooner “Comet,” in behalf of himself and the 
owners of the schr. “Comet,” came into court, by his proctors, Messrs. 
Simonton & Barker, ana filed his claim and answer to the libel of 
[D. S. Stetson & Co. ef al., owners of schr. John J. Taylor, which an- 
swer is In words and of the tenor following: 


NO. 7 
Ansu Cr 


fie Unrrep STaAtTes or AMERICA, 
beast re District of Noth f arolina ms 


Ih) the District (Court In Admiralty. 


lI) So Srerson & Co. ef al., Owners of the Schooner John J. Taylor, 
is 


Tue Scuoonern “ Comet. 


The answer and claim of W. HL. Aldrich, master of the schooner 
“Comet,” intervening for the interest of himself and the other owners 
of schooner “Comet,” to the libel and complaint of D.S. Stetson & 
Co. and others, owners of the schooner John J. Taylor, alleges as 
follows 

| That of the matters and things set forth in the first, second, 
third. and fifth paragraplis of said libel and complaint, this respond- 

ent has no knowledge whatever. 
‘> 2. ‘That the only facts known to him occurring on his re- 

cent voyage which in any wav resemble the statement of the 
libel are these: While his schooner was inthe Atlantic Ocean, about 
the loth September, 1SS84, under command of this respondent, he 
encountered a severe hurricane and gale accompanied with heavy 
rain: that during the morning of the loth Se ptem be r,about 2Za.m, 
the hurricane continuing to blow so that he could carry no sail 
whatever, and his vessel seudding under bare polls before the gale, 
she struck some vessel, to this respondent unknown, with what result 
this respondent does not know, as the gale, continuing and increas- 
ing in violence, carried her away from the vessel with which she col- 
lided, which respondent never saw again. 
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3. That he denies the allegation of the fourth paragraph ; on the 
contrary, he avers that from the beginning of the gale to the end and 
before and at the time of his collision with the unknown vessel every 
possible precaution was taken by him and his crew toavoid accidents; 
that during this night of Septem ber both he Wits OF} deck himself all 

night, had his watch and his lookout on duty, put up his 
1%) lights in the rigging many times and had them extinguished 

by the action of the crale and that at the moment of his col- 
lision the livlits were lit on deck: that neither he nor his lookout 
nor ahy ¢ f his crew saw any vessel until the instant of collision and 
too late to prevent it, nor heard any hail nor saw any light what- 
CvCr. 

3 That he admits the allegations of the Oth and ath paragraphs 
so fur only as the denial of the hability of the Comet is concerned, 
and that the schooner is in the port of Charleston. 

5. That all and singular the premises are true, and he prays that 
his vessel be restored to him-and the libel be dismissed. 

SIMONTON & BARKER, 
kor It sponde nt, 


STATE OF SouTH CAROLINA, County of Charleston ; 


Before me personally appeared W. If. Aldrich, master of the 
schooner Comet, who, being duly sworn, says that the above answer 
Is true 


W. HT. ALDRICH. 


Sworn to before me this {th day of Oet.. 1SS4. 
[SE AL. | W. HUGGER FIPZSIMMONS, 
Not. Pub., S. C. 
() No. S., 
Lihel nT revi. ( ollision. 


lxrrep States oF AMERICA. 
hearst rai District at Noth ( arolina - 


In District Court. In Admiralty 


ID S.Srerson ef al, Owners of Schooner “ John J. Tavlor,” Libellants, 
against 


Thre Scnooxer “Comer,” Respondent. 


On motion of libellants’ proctors, and with consent of respondent's 
proctors, it Is ordered threat it be referred Lo I. MM. Seabrook, l’sq., 
CoM Miissioner 11) adiatralty oft the eourt, to take and r¢ port to this 
court any further testimony herein. 

od Maureh, TSSo. 

GEO. S. BRYAN, 
U.S. Judge, Dist. S.C. 

We consent. 

Lith Mareh, ISS5. 

SIMONTON & BARKER. 


D. S. SIETSON & CO., &C., ET AL., &¢. 9 


On the 15th day of Mareh, A. D. 1885, eame into court D.S. Stet- 
son ef al. libelloar@e, by their pro tors, Messrs. Bryan WN Drvan, and 
filed their supplemental libel against the schooner “Comet,” which 
libel is in words and of the tenor following: 


>] Suppl mental Lihel 7, reve. Collision. Original Lihel hiled 22 
Nepit., | SS } 


Unirep States [or] AMERICA, 
east ri District of South (urolina . 


[In District Court. In Admiralty. 


DD. S. Srerson cf al. &e., Libellants, 
against 


The Scnooxnen “Cover.” 


The supplemental libel herein alleges: 

lirst. That since the filing Of the original libel herem the sald 
schooner “ John Ra Tavlor,” { rorhites 1} days atter her abandonment ils 
derelict wreck an) the lhieh SeCus, as 1D) said original libel alleged, was, 
ol. or about the sixth day of Octob r, 1SS84. picked uy}? as such dere- 
lict wreck Ol) the high SCuLs 11) laut. — | long — and, together with il 
portion of her CUreo, damage dy Prbetddhddige In her hold, was salved by 
the steamship Ixia, bound from the hort of ——to the port of Savan- 
nah, Ga., and as such derelict wreck was brought into said port of 

Savannah, Ga. arriving there in tow of said steamship on the 
22 eighth day of October, 1SS4. 
second. That immediately upon the arrival of said derelict 
wreck of schooner John J. Taylor in Savannah, as aforesaid, your 
libellants called a board of survey upon her, by whom the said 
schooner was condemned as unworthy of repair, and was valued by 
siitd hoard, iis she then and there land, on the both day of October, 
ISS4. at the sum of four hundred dollars. 

Third. That thereupon, on the loth day of October, 1854, the 
sald schooner ss John J. Taylor,” Wis, with the portion of Cure 
remaining In her damaged, libelled for salvage in the district court 
of the United States for the southern district of Georgia at the suit 
of the said steamship Ixia and owners, and upon the said suit 
by Ing duly defended DV these libellants as claimants, the said court 
decreed il Miolety of such salved vesse] and Curyeo to the salvor 
therein as salvage award 

Fourth. That on the 5d day of November, 1854, the said schooner 
ana cargo Was solid by the marshal of said court at public auction 
in the city of Savannah, under decree of said court and in said 

salvage suit, due notice of such decree and sale having been 
20 first eviven by these libellants herein to the respondents and 

Claimants in this suit, at which satd sale the schooner was 
knocked down at and tor the bid of tive hundred dollars: and the 
said cargo remaining was knocked down at and for the bid of twelve 
hundred and ninety-three ,/\) dollars; and, after the payment of 
costs and eXpehses of such proceedings, and the pavinent of the 
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mrolety of such proc eds, as directed by said decree, to said salvor, 
tiere Was paid lo Claitnants therem on necount ot stile <chooner 
“John Jd. Taylor” the sum of one hundred and ninety-eight ,°, 
dollars, ania oh account of sald remiaining Caryeo 1) Sid schooner the 
sum of five hundred and sixteen ‘oY dollars. 
hitth. And vour libellants allege and claim damages, as alleged 
sid claimed 1} original libel hye rein, © the full value ot the sitld 
schooner John J, Taylor anid Cargo al the time of said collision, 
towet lie I’ with ak ordi t anid LOL V ELEC “ and Interest, subject only ta thie 
credits of the said sum Lot one hundred and hinetv-cight T dollars 
<o received on account of the “aia =chooner i Jolin e. Taylor” anid the 
sui of five hundred and sixteen (Us, dollars so received on 
2 | account of the said cargo of said schooner in the salvage stuit 


nforesaid., 

\\ at reqore libedlagits pray tlisat sad like] be amended by thie =<" 
supplemental allegations herein contained, and pray such other and 
further relief as to law and justice shall appertain 

D. S. STETSON. 


BRYAN & BRYAN, 
Lihiwllauts Proctor. 


SWorh to | 4 fore Phe this I? th day ot Mareh. ISS.. 
IK. M. SEABROOK, 
C Be 2. 6 CG. 


And (it) thy tli Lat ci] April, f. 1). ISS. Calne Inte court Doulton. 
Dliss A Death af Ly then Proctor, Crew, \I. Trenholm, lisa. and filed 
their intervening libel agaist the schooner “Comet,” which libel is 


in the words and of the tenor following : 


No. 10. 


Liat reedenug Liln & 


, 


Uxirep Sravres for] AMERIEA, 


leastern District of South Carolina 


Ai In the District Court. In Admiralty. 
ln ve DS. Stretrsow~ ef al.. Libellants. 
: 

Tuk ScHoongern “ Comet. 

Libel in red for collision 


The intervening tibel of Boulton, Bliss & Dallett Ga coparthe rslilp 
consisting of Wm. George Boulton, William Bliss, and George Dal- 
lett anid earnest (Clarence Dliss, and doing business 1h the cy oft 
New York), owners of the cargo of the schooner “Jolin J. Taylor,” 
Qn) the Leooth dan of Sept rrp toe i? ISs4, against the <choon I “Comet. - 
her tackle, apparel, and furniture, and all other persons intervening 


D. S. STETSON & CO. &C.. ET AL... &¢. ll 


for their interest therein, in a cause of collision and damage, on their 
own behalf and for their own interest in said cause above men- 
tioned, allege- as follows: 

First. That vour intervening Jibellants were, and at the time of 
the collision hereinafter mentioned, owners and shippers of the cargo 
of vellow pine lumber of a certain schooner “John J. Taylor,” the 
said cargo being on and under deck of said schooner “John J. Tay- 
lor,” which departed thie port of Fernandina, Florida, on the 11th 
dav of September, 1584, bound tor the port of La Guayra, Vene- 


second. That thereafter, on the fifteenth day of September, 
ISS4, at half past tWo o clock in the morning, about (2.50 a. 
m.), the said schooner, then being [in] latitude —, longitude —, 
Atlantic Ocean, and laving to close-reefed under foresail, was run 
down upon and run into by said schooner “Comet,” coming down 
upon her before the wind and showing no lights, crushing in the 
Lary) = hele < of the ead scloon r * John J. Taylor” abaft the fore chains, 
rebounding, and striking the sri * John 5. Taylor” Healy abaft 
main chaims, and again striking the said “John J. Tay lor” in the 
centre of the abaft house, the said John J Tavlor bene then and 
there, at and before sueh collision, tight, staunch, strong, and in 
every respect Well manned, tacked, and apparelled, and having the 
usual and nee Ssary complement of oll cers and men, and that the 


“Ais 


hbaaster sunid Crew engaged On} board were Ol} the lookout for the 
pr tection and safe 1\ of the vessel 

Third That It) Cotsequence oO] sid collision thre std schooner 
John J. Tavlor sprang aleak, filled rapidly, and thereupon became 
vater-logged. The deck cargo was cut loose for safety of crew and 
Wiis totally lost, and the Vis I. as i total wreck OT} the high SCS, lhi- 


‘ 
? 


i 

capable of navigation, drifted until the cighteenth day of 
y —~ pote rate fp ISS, (oT) which ity hie Wiis abandoned by thie 
bhsister adic crew on the brah seis, they beng re scued by the 

steamship ean hnfuevos,. bound it New York from Ilavanna 
Fourth. That thereafter the said schooner, with her remaining 
cargo In the hold, was picked up on the high seas as a derelict 
wreck, eighteen days after her abandonment, and salved by the 
st amoship “y Pxha. bound for thi port of Savannah, (52., nied on the 
sth dav of October, 1SS4, she was by said steamship towed into said 
pron’, Wliere sud Vi =x] anid cargo were, on thie loth day of Octobn ie 
ISS l libelled for salvage by sited ste amship a Ixia . and owl rs. ana 
on the od day of November, ISS4, said vessel and cargo were, after 
due notice to respondents herein, cold separately under decree of the 
district court of the United States for the southern distriet of Gr orga, 


said cargo being knocked down at and for the bid of twelve 


hundred and ninety-three (Jo) dollars, and, after the payment of 


uri ana CX pPelises ana moiety of salvage awarded, the stim of five 

hundred and sixteen 43, dollars was received in such suit by your 
libellants + claimants on account of said Ccareo 

28 That the said cargo was worth and valued at the port of 
shipment, at the time of shipment, [at] the sum of three 


thousand Ohe hundred and fifty-two dollars. 
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That the deck load of the same Was wholly lost, and that the 
portion remaining in the hold of such derelict wrecked vessel 
brought into the port of Savannah, as foresaid, was greatly damaged 
by long soaking in salt water, and thereby badly stained and black- 
ened. 

That the collision aforesaid was caused by the negiigence'in atten - 
tion and want of Proper care and skill Ol) the praart of the sald schooner 
Comet, her master and crew, and not from any fault, omission, or 
neglecton the part of the said John J. Taylor, her master and crew. 

That the intervening libellants, in consequence of sald collision, 
have sustained damage as owners of said cargo in the sum of three 
thousand and five hundred dollars, the same being amount of the 
value ot such Cureo fore ssid cil the por of shipment, together with 
Interest thereon at six per cent. per annum on such value, and the 

charges of lading, insurance, and transportation of the same, 
2) from which amount of damages is to be deducted the sum 

of five hundred and sixteen ,'*. dollars, received on account 
of said cargo in said salvage suit aforesaid, all of which damages 
Were occasioned by the heevligence, Want of skill, ana Improper con- 
duet of the persons nm vig bine thes Lid Vess ‘lothe* 6. yet.” 

That all and singular the premises are true and within the ad- 
miralty anid maritime jurisdiction of this court. 

Wherefore the libellants intervening pray that they may be al- 
lowed to intervene herein for their own interest and in their own 
behalf anid riehit, anid thiset Liye ir el Lim of dame =, ais afor sald, ray 
bye de Cre d to bye prviel OUL Of thas SCCUTILY re pres ‘ting said Vesse| iis 
bail and stipulation in this court, and for their own further interest 
In them own right as to law and justice may appertain. 

WILLIAM BLISs. 

G. M. TRENHOLM, 

Proctor for Lihellants Inte reening 


[NITED STATES OF AMERICA, 
Kastern District of PP nnsylevania 


William Bliss, one of the intervening libellants, being duly sworn 

according to Taw, deposes and says that the facts set forth 

30-176 in the foregoing libel of intervention are-true to the best 
of his knowleda ane by ay { 


WILLIAM BLISss. 


Sworn & witnessed to before me the 16th day of March, A. D. 1885. 
[SEAL | CHARLES GIBBONS, Jr, 


United Slates € ommissioner. 


(Pp ou to L76, inel.. being Statement ot testimony, omitted in 
printing. ) 


D. S. STETSON & CO., &C., ET AL., &¢. id 
Vi And on the 16th day of April, A. D. 1885, the said cause 


came on for trial, [and], by consent of the proctors, a decree 
pro forma was made in words and of the tenor following: 


No. 12. 
Decree Pro Forma. 


Unirep States [or] AMERICA, ; 
Eastern District [ of | South Carolina 


District Court. In Admiralty. 


D.S. Sretson cf al., Owners of the Schooner John J. Taylor and 
Bailees of ¢ ‘argo of said Schooner, Libellants, 


against 


THe Scnooxner Comer, Respondent. 


In re THE SAME er parte Bovros, Boiss & DALLetr, Owners of the 
Cargo of Schr. John J. Tavlor, Interv hors, Libellant-. 


Libel in rea Collision. 


On hearing the pleading and proofs in these cases, and a 
las decree pro forma being moved DV proctors herein respect- 
ively— 

It is now ordered, adjudged, and decreed that the libel of the 
parties, libellants and intervening libellants, be sustained, and the 
schooner “ ¢ ‘omet,” respondent herein, be condemned us In sole fault 
of such collision. 

It is further ordered that the libellants, owners of the schooner 
John J. Tavlor, and Bolton, Bliss & Dallett, intervening libellants, 
owners of cargo of schooner “John J. Taylor,” do have judgment 
against the stipulators for schooner Comet herein tor their damages, 
as claimed, and costs to be taxed, and that the said stipulation for 
schooner “(Comet “3 in) the SUTn oft « vert it thousand dollars be divided 
ahione libellants and inte rvening libellants in the rates of their re- 


spective damages, as claimed. 
April Oth, ISS. 
GEO. S. BRYAN, 
[° N Judy ‘ Dist. of S. t’. 


We consent. 
SIMONTON & BARKER, 
For “ Comet.” 
BRYAN & BRYAN, 
kor Libellants. 
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Cli if s Bill - f (nsts. 


Miling libel, 10; issuing warrant, 1.00. 2-_.- 5 ie S110) 
Miling & ent. return, .25; copy of libel for Mr. Simonton, 
ee re OE ae rah Pe 2 25 
iMiling agreementas to value, 10; tiling claim of owner, 10 20) 
Miling claim & answer, .10; filing order of reference, 10 2) 
lent. same, 15; filing supplemental bel, 10 ae 23) 
liling intervening libel, 10: filing deeree, 10 atta 20) 


lent. same. Oo; docket, 3.005 filing testimony, oO pieces, (4 


lOc, wo0) ila es ate as ; > Shap 
Taxing costs, 1.00; COPY 2 i¢ f a - 2 (A) 
Certifving record to cireuit court, 366 fol., (@ 10e.. 02. -- Oye Ese) 
Cert. & seal, 55; filing stipulation, 10 I 


As commissioner : 


| day's attendanee at reference ce oe 
Sweartne | withess..---- ca Serre to 1) 
Swearlheg stenographer =e cea fe 1) 
Certifving deposition to file, 26 fol., @ 20¢ >» 20 
Copy for Mr. Simonton, 2.60; copy for Mr. Bryan, 
eo Po. i llc ry er , » PO 
ntinainemenin Ie) 60) 


sith SO) 


May OO TSSd. 


The costs of proectors and U.S. marshal will have to be ascer- 
tained at a reference for that Purpose 


ISO No. 14 
THe Uxitep States or AMerica. District of South Carolina 


LoS. District Court 
CLERKS OFFICI 

[, Kphraim M. Seabrook, clerk of the said court, do hereby certify 
that the foregoing one hundred and sixty-eight pages of written 
matter do contain a true transeript of the proce dings now on tile 
In my office in the case of D. S. Stetson & Co. ef a/.. owners of the 
schooner John s. Tavlor, libellants, wralhst the Schloon r Comet. 
libel for collision. 

Witness my hand and the seal of the said court, at Charleston, 3. 
(*.. this thirtieth (30th) day of May, A. D. 168e. 


[SEAL. | kM. SEABROOK, 
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1S] And on the 22d day of April, A. D. 1885, this cause came 
up for hearing before the Hlonorable Hugh L. Bond, cireuit 
judge, on appeal from the district court, when the pleadings were 
read, and after argument by i: me brvan, lsd. and G. A. Treu- 
holm, Esq., on behalf of libellants, and by C. H. Simonton, Esq., on 
behalf of respondent, the court took the case under advisement. 


Is2 And on the oth day ot April, A. D. 1885, came into court 

the libellants, D. S. Stetson & Co. et al... by their proctors, 
bryan & Brvan, and filed the following order of reference, which 
order is in the words and tenor following: 


fdr 


[NITED STATES OF AMERICA, 
Dist, ict of Nouth f ‘arolina. Fourth { Yreuil 


In the Cireuit Court. In Admiralty 


I> S. Stetson ef al... Owners of Schooner “ John J. Tavlor.” 
Libellants 
against 


THe Scnoonern “ Comet.” Defendant. 


On motion of libellant’s proctors it 1s ordered, that it be referred 
to J. Ie. Hagood, lesa. as conimissioner of this court, to examine 
and report to this court the amount of damages sustained by libel- 
lants, owners of schooner “ Jolin J. Taylor,” and intervening libel- 
ants, owners of cargo of schooner “ John J. Taylor,” under opinion 
in above cause, tiled the 25th April, ISS». 

23) April, ISS... 


HUGH L. BOND, C't Judge. 


ISS And on the 25th dav of April, A. D. 1855, the court filed 
the following finding of facts. which finding of facts is in the 
words and tenor following : 


Finding of kacts. 
Usirep STATES OF AMERICA, 
beourth ( revi. District of Nouth (arolina 


D.S. Srerson & Co., Owners of Schooner John J. Taylor e adl., 
LibellAnts. 


THe ScHOONER COMET. Respondents 
Appeal in admiralty. 


(in the morning of the 15th Sept., 1884, about 2.50 a. m., about 
latitude 30 longitude 75, the three-masted schooner John J. Taylor, 
owned by libellants, Stetson ef a/., with a cargo of lumber, owned by 
intervenors, Bolton, Bliss and Dallett, bound on a voyage from Fer- 
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nandina, Florida, to the port of La Guayra, was laying to under a 
double-reef foresail sheet half olf, heading northwest by north, 

making no headway, but drifting leeward two miles and a 
1IS4. ohalfan hour. The wind was northeast by north, blowing a 

SscVcre vale: aimos* a hurricane. She head her proper lights 
set and proper lookout. The night was exceedingly dark and_ the 
rain very heavy in squalls; when she was collided with by the 
three masted schooner Comet, bound from New York to Cedar Keys, 
Florida. 

The Comet was scudding under bare poles and going at the rate 
of seven miles an hour. She had no lights in her rigging, the 
severity of the gale and the shaking ef the rigging preventing them 
from burning, but they were placed on deck, which deck had a bul- 
wark areind it twenty-eight inches high. 

None of the crew of the Comet saw the Tavlor till the instant of 
collision, but some of the crew of the Taylor saw the Comet a half a 
mile off. The Comet struck the Taylor on the starboard side, Just 
abaft the fore-chain plates, crushing in her starboard side, making 
a deep hole in her, and then, rebounding, struck her again about 
the main chains, and then, the third time, lightly farther aft. The 
Tavlor immediately filled and became water-logged, and drifted for 
three days, when her crew was rescued by a steamer from Ilavana 

tw New York 
ISo-1S9 The ‘Taylor was derelict and was salved by the steam- 

ship Ixia, bound for Savannah, where she was sold by 
the deeree of the district court of Georgia, with that part of her 
cargo not washed overboard. The place of collision was in_ the 
direct course of vessels from New York to Havana and New Orleans, 
and a much frequented route both by steamers and sailing vessels, 
After the collision the Comet lay to in safety, and was found in the 
port of Charleston and libelled. 

The court finds that it was gross negligence in the Comet to scud 
at the rate of seven miles an hour without lights in’ the frequented 
pathway of vessels: that she should have laid to as the Taylor did, 
for she had CVOCr\ reason to SUP Pose that each vessel encountering 
the storm would be without lights as she was. 

The loss to the Tavlor wus —— and to the CATO owen, 

The court finds the law to be that as the collision resulted from 
the carelessness and bad seamanship of those navigating the Comet 
she must bear the loss of both the Taylor and her cargo, and a decree 
will be passed accordingly 

Ap'l 25, 1SSo. 


HUGH L. BOND, Ci Judge. 


(Pp. 186 to 189, inel., being report of testimony, omitted in print- 
ing.) 


D. S. STETSON & CO., &C., ET AL., &¢. 17 


190 And on the 5th day of December, A. D. 1885, came into 

court J. E. Hagood, commissioner, and filed the following 
report on damages to schooner “John J. Taylor” and cargo, which 
report is in the words and tenor following : 


Report. 
Unirep-Strares [or] America, District of South Carolina: 
Circuit Court. In Admiralty. 
D. S. Stetson et al., Libellants, v: Tur Scnooner “ Comer.” 


THe Same ex parte Bourton Briss, & DALLetrt, Intervening 
Libellants, 


’. 
THe ScHoonerR “ Comet.” 
Libel in rem. Collision. 


To the cireuit court of the United States for the district of South 
Carolina: 
This cause was referred to me under the order of the 25th day 
of April, 1885, of this court to examine and report the dam- 
11 ages herein in this case, first, to the schooner “ John J. Tay- 
lor,’ and next to the cargo of the said schooner “John J. 
Taylor.” 
| respectfully report that I have taken the testimony hereto an- 
nexed, and I report as the amount of damage and loss sustained by 
the schooner “John J Taylor” the sum of six thousand dollars, 
and I report as the amount of damage and loss to cargo of the said 
schooner “ John J. Taylor” is two thousand dollars in the collision, 
and under the principles of decree and opinion of this court of 25 
day of April, 1885. 
December 5, 1SS5 J. KE. HAGOOD, 


Commissioner. 


And on the 5th day of December, A. D. 1885, his honor Hugh 
L. Pond, circuit judge, after hearing the report of commissioner and 
argument of counsel, filed the following decree, which decree is in 
the words and tenor following : 
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Decree. 
Uxirep Sratres [or] America, District of South Carolina. 
Circuit Court. In Admiralty. 


Jar DoS. Srerson ef al, Owners of the Schooner “John J. Paylor,” 
Libellants, 
ig 


SCHOONER “ COMET.” 


Tht Same er parte Bowion, Briss & DALLert, Owners of the Cargo 
John J. Taylor,” Intervening Libellants, 


THE SCHOONER “ COMET.” 
Libel an revi. (‘ollision 


This cause having been on Both April, ISS», referred to the COT 
missioner to examine and report the amount of damage to the cargo 
anid the choo r * John J. daylor,: Pes poe ctively, and lis report Lye bhie 
filed this fitth day of Deeember, 1S85, by which there is reported as 
ee ce the CAPeO the “Ultil of [Iwo thousand dollars, and iis dam- 

‘lo the Vesse| ee Jolin J Taylor” the sum ot SIX thousand dollars 

pent upon hearing the same, and argument of proctors, respect 

ively, thereon, on motion of proctors for libellants, it- is or- 

1} dered that the report m aul] things be contirmed, and that the 

defendant pay to the libellants, D. S. Stetson ef a/., owners of 

the satd schooner “ Jotun J Ta i\ lor, the sum of six thousand dollars. 

tovether with his costs, to be taxed: and that the defendant pay to 

intervening libellants, Bolton, Bliss & Dallett. owners of the cargo. 

the sum of two thousand dollars, the amount so reported due to him, 
tovether with lis costs, to be taxed 

On like motion, itis further ordered that a summary judgment 
be, and the same is hereby, entered against the said J. A. Aldrich, 
the principal, and J. J. Molony, F ak Kressel, Jr. and M. O. Con- 
nor, the sureties, for the sum of six thousand dollarsin favor of D.S 
Stetson e(a/., ibellants: and that a summary judgment becand the 
same is hereby, entered against the said J. A. Aldrieh, the principal, 
and J.J. Molony, Frank Kressel, Jr. and M.O. Connor, the sureties, 
for the sum of two thousand dollars Mn favor of Bolton, Bliss & Dal- 
lett, intervening libellants, and that the Itbellants, D. Ss Bhetson et 
al and the intervening libellants, Bolton, Bliss & Dallett. have exe- 
cution thereon to satisty this decree.against said solasahanel and sure- 
ties on the bond and stipulation for sald vessel, the “Comet. and for 
COSTS, 

Deeember oth. ISS 


HUGH L. BOND, C't Judge. 


1s) And on the oth day of December. A. D. ISS, the re spond- 

Clits came Into court, by their }) roctors, Simonton NX Barke T. 
and prayed an appeal from the deeree in this « cause, which appeal 
Wiis allowed by the eourt, 


D. S. STETSON & CO., &C., ET AL., &C. 1! 


And on the od day of Feb'y, A 1) ISS6, came into court the re- 
-pondents, by their proctors, Simonton & Barker, and filed the fol- 
lowing appeal bond, which appeal bond is in the words and tenor 
following. 


Appeal Bound 


(ireuit Court of the United States of America. Kastern District of 
South Carolina. in the Fourth Cireutt 
Tite Scnooner Comet, Her Tackle, Apparel, and Furniture, and 
W. TL. Aldrich, Master of the Schooner Comet. Claimants and 
Appellants, 
DoS STETSON & Co. and Others. Owners of the Sehooner John J. 


Taylor, Libellants and Appellees 


1th) THe SAMi 


Bontron, Briss & DaALLerr, Owners of the Cargo of the Sehooner 
John J ‘Tay lor, Libellants and App llees 


, 7 


Know all men by these presents that we, Benjamin F. Jayne, 
Charles A. Pierson, Gilbert Hl. Wilson, John Gritlin, Stephen TI 
Mills, James Davton, William 1} Davton. nied James ? Davies, 
re held and tirmly bound unto the above-named [). S. Stetson, R. 

Winsmore. and James N. St [son, copartners doing business under 
he firm name of DS. Stetson & ¢ OTD MANLY, managing owners of thr 
~chooner John J. Tavlor, and Thomas Winsmore and R.J. Wins- 
nore, as executors of ir | Winsmor , cle COU di. Thomas Winsmore 
in his own right and R. J. Winsmore in his own right. Daniel HE. 
hoster, John B. Cutler, A. He. Cain, Ss. W. Clark, M. J. Reed, John 
Welsh. and Margaret Tavlor, and oth rs, oWhers of lie schooner 
John J. Tavlor, and Boulton, Bliss & Dallett (a copartnership consist- 
ing of William George Boulton, William Bliss, and Jobln Dallett 
and Ernest Clarence Bliss, and doing business in the city of New 

York), owners of the cargo of the schooner John J. Taylor. 
fi) in the sum of live thousand dollars, to be parc to the said 

appellees; for the payment of which, well and truly to be 
made, We bind ourselves and each of us, OUP and each of our heirs 
executors, and administrators, jointly and severally, firmly by these 
presents : 

— aled with our seals ana dated the 2th day ot January, it} the 
vear of our Lord one thousand « lorhit hundred and elulity “IX. 

Whereas the above-named appellants have prose cuted an chp ype “al 
to the Supreme (‘ourt of the | nited States at the city of Washing- 
Lon, in the District of Columbia, to reverse the decree rendered 1th 
the above suits by the circuit court of the United States for the east- 
ern district of South Carolina : 

Now, therefore, the condition of this obligation is such that af the 
above-named appellants shall prosecute their appeal to effect and 
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answer all damages and costs if they fail to make their appeal good, 
then this obligation shall be void ; otherwise the same shall be and 
remain in full foree and virtue. 
BENJAMIN F. JAYNE, [sear] 
| Setauket. Ne iw York. 
CIEARLES A. PIERSON, [| 
Binghampton, N w York. 
17 GILBERT H. WILSON,  [ 
176 South St.. N.Y. 
JOHN GRIFFIN, (SEAL. | 
ols Pacific N., Bklyn. 
STEPHEN HL. MILLS, 
is Niofo N.. Brooklyn, N. 
JAMES DAYTON, [SEAL. ] 
orl Joffe rson, N. ¥ 
WM. B. DAYTON, E 
Port Seite rson, NN. -. 
JAMES E. BAYLES, [ Sk. 
Port Jeti rson, IN. JY. 


Sealed and delivered and taken and acknowledged the 25th Jan- 
uary, by Jayne and Pierson, and the 26th January, by Wilson and 
Griflin, and this 27th day of January, 1586, by all the others be- 
fore me— 

[SEAL | TIMOTITY GRIEETTIE, 
(ler: US. Cireuit Court. Southern Dist. of New York. 


LOS UNITED STATES OF AMERICA, ee 
Nouthern District of New York. j meals 


Benjamin FP. Jayne, Charles A. Pierson, Gilbert EH. Wilson, John 
Griflin, Stephen Hl. Mills, James Dayton, William B. Dayton, and 
James I. Bayles, each being duly sworn, deposes and says, and each 
for himself seith, that he is worth the sum of five thousand dollars 
over and above all his just debts and habuilities. 

BENJAMIN F. JAYNE. 
CHARLES A. PIERSON, 
GILBERT H. WILSON. 
JOUIIN GRIFFIN. 
STEPHEN Hl. MILLS. 
JAMES DAYTON. 

WM. B. DAYTON. 
JAMES E. BAYLES. 


Sworn to before me the 25th by Jayne and Pierson; the 26th day 
by Wilson and Grithn, and on 27th day of January, 1886, by the 
others. 

[sEAL. ] TIMOTHY GRIFFITH, 
Clerk U.S. Circuit Court, Southern Dist. of New York. 
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I approve the above bond and the sufficiency of the sureties 
thereto. 
Feb’y 3, 1886. 
HUGH L. BOND, 
C't Judge. 


199 UNITED STATES OF AMERICA, 
District of South Carolina, Fourth Circuit : 


In the Cireuit Court. 


I, J. 2. Hagood, clerk of the said court, do hereby certify that the 
foregoing is a true and correct copy of the records, proceedings, and 
of the decree in the case of D.S. Stetson & Co., et al., libellants, 
against the Schooner “Comet,” respondent, rendered as aforesaid, 
together with all the proceedings had in the cause relating to the 
same. 

Given under my hand and seal of said court at clerk’s office, in 
the city of Charleston, S. C., this the 2 day of August, A. D. 1886. 

fSeal U.S. Cireuit Court, District of So. Carolina. ] 


J. E. HAGOOD, 
CQGkCc7u ae. mea Cc 


Endorsed on cover: South Carouna C.C. U.S. No. 1277. The 
Schooner “Comet,” her tackle, &e., W. H.. Aldrich, master, €c., 
appellant, vs. D. S. Stetson & Company, owners of the schooner 
“John J. Taylor,” & Bolton, Bliss & Dallett, owners of the cargo, 
of the schooner “ John J. Taylor.” Filed November 6, 1886. 
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No. YS. 


WILLIAM SENSENDERFER, PLAINTIFF IN) ERROR, 


SAMUEL A. KEMP, MARTHA J. KEMP, JAMES W. KEMP, 
IDA. BELLE KEMP, R. H. PAYNE, THOMAS WASSONM, 


JR. JOHN W. PAYNE, JK., AND J. TF. REACTS 


ERROR TO TILk (*() [ LTE OF MISSOURI 
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SAMUEL A. KEMP, MARTHA J. KEMP, JAMES W. KEMP, 
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WILLIAM SENSENDERFER VS. SAMUEL A. KEMP ET AL. 1 


(r The United States of America to Samuel A. Kemp, Martha 
Kemp, James W. Kemp, Ida Bell Kemp, R. H. Payne, 
Thomas Wasson, Jr., John W. Payne, Jr., and J. T. Hedges, 


Greeting: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington, 
D.C. on the second Monday of October next, pursuant to a writ of 
rror tiled in the clerk’s office of the supreme court of the State of 
Missouri, wherein William Sensenderter — plaintiffin error and you 
are defendants in error, to show cause, if any there be, way the judg- 
ment rendered against the said plaintiff in error, as in the satd writ 
of error mentioned, should not be correeted, and why speedy justice 
pOouid nt be aie < urties In that behall 

Witness the Honorable John W. Henry, chief justice of the 
supreme court of the State of Missouri, this — day of June, in the 


Vear of out Lord one thousand eight hundred and elghtv-six, 
at) B Mei al o¢@ 
(hict Justice. 
endorsed ["nited States — ecourt. western district of 


NMiissourt. Eastern divisiot Win. Sensenderter, appellant, vs. 
Samo tl A. Nemp et al, respondents Citation. kiled ——, 1IS87- 


I'NITED STATES OF AMERICA, } 


Westel District of M peri. | 


by acknowledge due service of the within eitation this 24th 


GEO. P. B. JACKSON. 
Alturney | Di fendant in Error. 


| ‘ is 7 i - . £ . & VW .4 . } 
Ne f Missouri. E \) j 


ar President of the United States to the honorabl Lue Judges O 
<upreme court of the State of Missouri, Greeting: 

becatise In i) record ana Proce i vs as also in the rendition 

+ | rT) | T 4 ry! ; ‘ ~ ' - f Stprpres e our’ before 

an ii ' <i , i i ‘\ i ; ‘ ‘ ‘ aii i] i ‘ ‘ ore 


October term. ISS4. thereof, between Willlam Sensen- 

fer, appellant, and Samuel A. Kemp, Martha J. Kemp, James W. 
Kemp. Ida Bell Kemp, R. H. Pavne, Thomas Wasson, Jr., John 
W. Pavone. Jr, and J 7 Lledges ey respondents, a manifest error 


, . . . _ } hj 
? 4 ; ’ ; te} , ‘ , . 
bath happened, to the great Gama r tie Salad’ apPpemiant, as by his 
i . & = 
} , , » ff ane } 
Coty Int appears, We, berngw Willig that error, TP any hath been, 
’ a a 
shou! ibe dulv corrected ana Tui Lhd speedy lustice done to the 


parcies ile sail lth thls behalf. do command you, if AAP ivment be 
Liierein given, that then, under your seal, distinetly and openly, 
J—2sv) 
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Vou send We] rd and pl es aforesa 1, WITH ill th .- COn- 
cerning ti Seulyie Sup ef irt of the Lnited States, to- 
rel Cl Willi Ui Ss wri wh 8, t | at \ ml rave this ~iillit if Was! I rion, 
D. C., on the second Mondav of October next, in the said U. 3S. Su- 
preme Court to be then and there held, that, the record and pro- ~ 
4 
ceedings aforesaid being inspected, the said U. S. Supreme Court 
4 ° . 

mav cause further to be done therein to correct that error what ot 
nieht and according to th iws and customs of th [‘nited States 
| 
Should be cone 

Witness the Honorable Morrison R. Waite; Chief Justice of the 
Supreme Court of the United States, this twelfth dav of June, 
in the year of our Lord one thousand eight hundred and eighty- 
SIX 

lestuied at othies n the eityv of Jefferson. with the seal of the clr- 
cuit court of the United States for the western district of Missour » 


sRO. Ws. BENS. 
f hief Ji bite 


d endorsed :| No ted States circuit court, western ‘ 
dist if Missour eastern a S10 \\ th) schsenaeriel 

ipellant Sa! 1. Kemp efal.. respondents. Weritof error to the 

supreme int of the State of Missour! Returned and tiled — 


. > ] . 
day (>| — Oy ee CLOT KK 


Leeturn to Writ 


UNITED STA OF AMERICA, | 
Supri pide f fjil f oft Vis: urd. } 


ln obedience to the command of the within writ [ herewith trans- 


mit tof Supreme Court of the United States a duly certified tran- 
script of the record and proceedings In the within-entitied case. to- 
’ a 
metiier With ali things mcerhing the same, 


° 
In witness whereof [ hereto subseribe mv nam 
of said supreme court, at the city of Jetferson, 


September, A Id. ISS. 


nd aflix the seal a 
is Z2Oth dav of ° 


} 
‘ 
' 
' 
i 


ge | FoF ~ 


‘ti i i ipl 


HENRY W. EWING, Clerk. 
l STATE OF Muissourt, sect: 


be it remembered that heretofore, to wit, on the 2d day of April, 
A.D). ISs1, there was filed in the office of the clerk of the supreme 
court of the State of Missourl a transcript, which is in the words } 
and tigures as follows, to wit: , 
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STATE OF Missouri, | 


County of Pettis. j 

Pleas before the circuit court of Pettis county, at a term begun and 
holden in the city of Sedalia, county and State aforesaid, on 
the Sd day of January, A. D. 1551, before the Honorable John P. 
Strother, judge of the sixth judicial circuit of the State of Mis- 
sour, 


Style of Action. 


WILLIAM SENSENDERFER, Plaintiff, } 

against 

Sameer A. Kemp, Mantua J. Kemp, James W. Kemp, [pa Bete | 

Kemp, R. H. Payne, Thomas Wasson, Jr., John W. Payne, Jr., | 
and J. ‘T. Hedges, Defendants. 


Lost Petition 


be it remembered that heretofore, to wit, on the 13th day of 
August, 1S79,a petition was filed in the above-entitled cause in the 
ottice of the clerk of the cireuit court in and for the county of Pettis, 
whieh said petition lias since been lost Upon said petition a Sulll- 


mons Was issued to the sheriff of Pettis county on the — day of —-, 
IS7%, which was returned exeented on the — day of —, 
IS7%), which said summons ts also lost. 


\nd afterwards, to wit,on the 15th day of September, ISSO, it 
being the third day of the September term, 1580, of the circuit, the 


following proceedings were had in said cause, to wit: 


Record Matry z—, WNSuhstituted Petition. Filed. 


WM. SENSENDERFER ) 
i's < 
Samcet A. Kemp et al. J 

Now, at this day, comes the plaintiff, by his attorneys, and by 
consent tiles substituted petition. 

And now, by consent, minor defendants, by guardian ad litem, 
join in answer of Martha J. Kemp, and plaintiff now files reply to 
amended answer of Samuel A. Kemp, Ida Belle Kemp, James W. 
Kemp, and Martha J. Kemp. 

Which said substituted petition is in words and figures as follows, 


+? 
Wit 
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Substituted Petition. 
In the Pettis County Circuit Court. September Term, 1579. 


WILLIAM SENSENDERFER, PI!'ff, 

against 

5) SamugEL A. Kemp, James W. Kemp, [pa Bette Kemp, | 
Martha J. Kemp, RoI. Payne, Thomas Wasson, Jr., Berry | 

Greer, Jr., John W. Payne, Jr, and J. I’. Hedges, Det't-. 


Plamitilf scates that on the — day Ol April, IST1. he was « ntitled 
to the Possession Of the following-ce seri bed premises i Pettis county, 
Missouri, to wit, the W.] of the N. Wo] of seetion 24, township de, 
rahe 21. and that, bo lie <0 entitled to the Possession thereof, one 
Willian V. Kenip, the ancestor of said defendants, Saumel A. hemp, 
lda Dell ly « ih}, and Jamies \\V. Kemp, anid thie husband ot det red: 
ant, Martha J. Kemp, afterwards, on the first dav of May, IS71, en- 
tered into such possession and unlawfully with-eld the possession of 
the same trom platmtiel pr bo the death of said William T. Kemp, 
Which oecurred in the month of October, IS74 

That ever since the death of said William T. Kemp the said de- 

fendants, Samuel A. hemp, Ida Belle Kemp, and James W. 
| Kemp, children and heirs of the said William ‘TL Kemp, and 

deft, Martha J. Kemp, widow of said William T. Kemp, de- 
ceased, have continned to unlawfully wit-hold from) plaintu® the 
possession of said premises, thus having unlawfully entered and re- 
mained 11) Poss sston of the sume ever since the death >] sald Wil- 
ham TT. Kemp and still continuing to unlawfully wit-hold the same 
from plaintitl : that atterwards. to wit.on the — a yf —— ISi4, 
the other defend sentered into such premises and } 
the said deferidaats have ever since and now unlawfully wit-hold 
from plarntill the Possession thereol, to lis damage in the sun of five 
hundred dollars. 

Plaintiff? further avers that the mouthly value of the rents and 
profits of said premises is fifty dollars per month : 

Wherefore he demands yu rpremebht tor the recove rv of the premises 
and 500 dollars’ damaves for unlawfully wit-holding of the same 
from plaintil, and titty dollars tor monthly rents and profits from 
the time of the original unlawtal entry by said Win. T. hi inp to the 


time the PUssessl 1} {>i iia oe hhijscs Siilii ar (rived) 1d) jet 
i 
; ° ’ 2 
SNODDY & SHORT, 
Ad y- ej; Pr ti 
~ De +4 f;xeert * >" 1 | ° ] +} ) , ‘| s*¢] } ‘ 7 ~~ ‘ 
2) mot TUPrlLnaer Temhenhoered tha COL Laide mil Gav Ov] SCPC 
ber, ISTO. it bering the Oth dav of the S prt tober term, IS79. 
7 bhi ’ 1? ’ + | ’ ' }’ 1? ’) a" ?’ j | - . " 
of Lhiis Court, thre Wills ied Herelh an answer: Which sald clLlis Wel 


is in words and figures as follows, to wi 
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Answer. 
In the Cireuit Court of Pettis County. 


Ww. SENSENDERFER, LI’ff, 
i's 


Sam't A. Kemp eal... Def’t-. 


Now, on this day, come the defendants, and for answer to the pe- 
tition herein deny each and every allegation thereof, 


JNO. Fk. PHILIPS, For Def'ts. 


And afterwards. to wit, on the 5th day of January, ISSO, it being 
the first day of the January term, ISSO, of this court, the followings 


r 
. . . . 5 
further proceedings were had in said cause, to wit: 


Ree'd Matry = zZ. Lh ft- kil Separate Aid Answer. 


Ww. SENSENDERFER ) 
| | 


Sam's A. Kemp ef al. J 


Now, at this day, come defendants, Samuel A. Kemp, Ida Belle 
Kemp, and Martha Kemp, by their attorneys, and file their sepa- 
rate amended answer, and the court now appoints P. H. 
() Sangree guardian od /ilem for minor defendants: which said 
separate amended answer is in words and figures as follows, 

to Wil: 


Separate Amended Answer 


In the Cireuit Court of Pettis County, Stete of Missourr. January 
‘Term, ISSO 


WILLIAM SENSENDERFER, Plaintiff, ) 


is, > 
Samcen A. Kemp et al., Defendant-. | 


? 


Now, on this dav, come the defendants, Samuel A. Kemp, Ida 
Bell Kemp, James W. Kemp, by their guardian ad /item, P. H. 
Sangree, and Martha J Kemp, and for their sé parate amended iili- 
swer to plarintitl 's petition 7 nv that the plarmtift on the — day of 
April, S71. or at any other time was entitled to the possession of . 
the land di scribed 11) the pr tition. Lia Vy acddinit that Win. T. Kemp 
on the first day of May, 1S71, had the possession of said land, but 
they deny that he unlawfully withheld the possession thereof from 
plaimtitt Up to the time of his death, Or that the defendants have 
continued to unlawfully withhold from plaintith the possession 

thie reot Since the death of Wm. T. hemp, or that they were 
ri in the possession of said land at the Institution of this suit, 
or that since — day of ——, 1577, have they with their code- 
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fendants herein, unlawfully or otherwise, withheld from plaintiff or 
had the possession of said lands, except as hereinafter stated. 

They deny that the plamtifl Is damaged in the sum of five hun- 
dred dollars or any other sum, as charged in the petition, or that 
the monthly value of the rents and profits of the poe tnises Is filiv 
dollars: and they se deny that the plait is entitled to the 
judgement prayed for in lis petition. 

Defendants, further answering, state the facts of this matter te be 
that heretofore, to wit,on the 13th day of June, IS4S8, the following 
described Jands, situate and being in the county of Pettis, State of 
Missouri, to wit. the west half of the northwest quarter of section 
24 and the southeast quarter of section 14 and the northeast quarter 
of section 23, in township 47, range 21, belonged to and were of the 
public domain of the United States of America, and as such were 
thereby law- subject to entrv, as hereafter stat dd, at the district land 
ollice, then located at Clinton, COUNTY of llenry, State of Missourt: 
that one William R. Kemp, ly brigy the holder and owner of military 

land warrant I3S4, which entitled and authorized him = to 
. enter and purchase therewith, at said land office, the land 
afore sald did, on the booth dav of June. IS4s, rif said land 
office, with thr proper and acting officer and agent of the Grvern- 
rien aioe sutd, Chiter, nid purchase thie land aforesaid and then and 
there received from said oflicer and agent a du angina pee or cer- 
(ificate in due form of law evidencing such entry, and the said ofh- 
cor and agent then and there did enter or cause to be « ntered pon 
the polat book and reeord by him kept for suel purpose the fact of 
such entry and sale; that thereupon said William RR. hkwemp surren- 
dered and delivered up to said officer and agent sald military land 
warrant, as by law in such cases provided; that sard Wilham Ky. 
Iemiyp tmomed chit I thre re rude I took Possesslor ot srt bitil ls, had thie 
same surveyed and marked off, used and occupied the same, and 
paid the taxes thereon continuously, Op) nly, notoriously, and ad- 
versely under elaim of such tithe until the vear T8905, when the west 
half of the northwest quarter of std section [Wentyv-to 24) Was, 
under the provisions of a deed of trust made by said William - 
Kemp and wife to Anthony S. Walker and WW. Walker, trust =. 
for the use and benetit of one William nNemp, sold and con- 
() veved by said Anthony S. Walker, trustee aforesaid, to said 
William Kemp 

Whereupon the said William Kemp took possession thereof 
under Mreder hits sald poury lisse and elain of title. tt) line d. ace UL poie dl, 
and improved the same, and paid the taxes thereon openly, noto- 
riously, adversely, and continuously to the TSth day of February, 
1S6S8S, when hesold and conveyed the same to one W. D. Cummings, 
who thereupon, under claim: of title, took possession under bis said 
deed of this land, and used, occupied, and Iniproved the same and 
paid the taxes thereon openly, notoriously, adversely, and continu- 
ously to the 26th day of January, 1869, when he sold and conveyed 
the same by deed to one William T. Kemp, who thereupon, under 
his said deed and elaim of title, entered into possession of said) land 
and made lasting and valuable improvements thereon, and continu- 
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ously, notoriously, openly, and adversely used and occupied and 
paid the taxes on the same under claim of title, and was oceupying 
the same ws his homestead up to the time of his death, on the 25rd 
dav of October, 1874. 
Defendants say that said William T. Kemp died intestate, leaving 
the defendant, Martha Kemp, the surviving widow, and the other 
defendants to this answer, whoare his children, as his sole 
10) heirs-at-law. The defendant, Martha Kemp, as widow as 
aforesaid, has since the death of her said husband been rent- 
Ing out the said premises to various tenants, and was so renting the 
suid land at the time of the institution of this suit to a part of the 
other codefendants not joining In this answer, so renting it In sepa- 
rate parcels to them Separate ly 
Defendants say that many years ago the said Wilham R. Kemp 
removed from this county to the State of Oregon, and died just be- 
fore his arrival there, and, as these defendants are informed, lie took 
with him among his other papers the said receipt or certificate evi- 
dencing the said entry of said land, and the same was, as they are 
informed, lost with his other papers on said trip. They allege that 
the said William P. Kemp, in 1871, discovered that neither the 
said William R. Kemp nor those hoiding under him had ever res 
ceived from the Government a patent for the said west half of the 
northwest quarter of section twenty-four (24), and on application to 
the General Land Office of the United States for such patent the 
Commissioner forwarded to him, the said William T., an exemplifi- 
cation of a pratent from the records in said Land ¢ lice showing that 
a patent, of date June Ist, 1So0, had been issued to said William 
Rt. Kemp for the lands so entered by him as aforesaid, 
l] except for the said west half of the northwest quarter of see- 
tion twenty-four (24), but in dine thereof included the west 
half of the northwest quarter of section twenty-five (25) of the said 
township and range, which variation from the certificate of entry 
issued and delivered to said William R. Kemp was and is a mant- 
fest error and mistake of the othicers and avents of the Government 
aforesaid, for they allege that said William R. Kemp neither did enter 
nor could have entered, in connection with other lands in said section- 
fourteen (14) and twenty-three (23), land in said section twenty-five 
(25), and theagents and officers of the Land Office Department of the 
Giovernment, so knowing and understanding that the said William 
hi. Kemp had not entered said land in section twenty-five, 2, after- 
wards permitted the northwest quart rof said section twenty five, 
25, to be entered by one Berry L. Greer, and on the 15th day of 
July, LS54, issued and delivered to sald Greer a patent from the 
Grovernment aforesaid therefor, and likewise permitted one Simeon 
Pavne to enter the southwest quarter of the northwest quarter of said 
section twenty-five, 25, and on the Ist day of May, 1S54, issued and 
delivered to hima pritent therefor from the Government aforesaid, 
and the said Greer and Payne thereupon and under their 
12 respective patents entered into possession of their respective 
parcels of said section twenty-five, 25, and have ever since 
held and enjoved the same, which said patents to them the said 
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Greer and Payne have ever since their issue appeared of record in 
the oflice of thie Land 1) praarran lit aforesaid, and of record in the 
oflice of the recorder of deeds for the county of Pettis aforesaid. 
Defendants sav that thev are informed, and so state the fact to be, 
that the said patent purporting as aforesaid to have been issued to 
William R. Kemp was never tm fact received by him or any one 
claiming under him, and thi a9 exemplification received by said 
William T. kK mip Was the first mnt mation ol Its existence, hor Was 
the error or difficulty is hye re bry bon “i “howhn lever ke ry Whorsus pec te dd, 
either by sid William Ro or those claiming under him until the 
plamtil herein asserted title to the said west half of the northwest 
quarter of section twenty-four (24) under the patent hereinafter 
mentioned, 
Defendants “a \ thist aiter all tia “ucts and transactions aforesaid 
in) respect to suid ye and | IWentv-seven Vears alter the entry thereof 
eh dann’ said Wy chia I} ly Tri}e, the plaimtill, whose oceul- 
1 pation SCCTITS te have lone been ana then Was to seareh out 
suri discoye I SULT prOrse d cdi ects ih the title to lands of those 
who had failed or neglected to obtain trom the Government patents 
for the lands paid for and in good faith entered by them, as in the 
ease of said William IY ly « hip, canned Ly) fraud ana CUulhhing to obtain 


patents therefor to himself, so as to defraud the rightful and equi- 
table owners of therr estate and homes: and Ly buiry and inves- 
tigation In the pursuit of his said business, discovered that no patent 
had issued to said William It. Wkemp, or those claiming under him, 
for the said west half of thy horthiwest quarter ol section (24) twenty- 


four, did, on the 20th dav of April, IST1, with the frandulent intent 
and purpose to wrong and cheat the said W tiliam TP. Kemp out of 


' " } } ] . on : ; i. ] ] | : 
hiis sid beldaad Gil Lo adbeprive him Oi fils Homestead thereon, obtain 
; 
. . ’ ‘ j P e 5 ’ , aie i uw , 
from Silla (c\ rhthent a pPaten to SiLidl iihkd to himself. and has 


had the same recorded in the mr orders otlice in the COUNTS i of 
Pettis aforesatd, and is claiming title to said land by virtue the reof, 
ana is irving to obtain the Possession thereol under sata patent, 
These defendants aver that the plaintiff procured said patent with 
notice otf the rit IS gill CCP ULI of thes rid William 1 hemp in) and 


to said land, and it he holds the patent aforesaid in trust 
1-4 and for and to the se of these defendants as the heirs at-law 
and le@al representatives of William T. Kemp, deceased. 


Whereupon they pray that this court hear and examine into the 
facts and allegations atoresaid, and if satishied of the truth thereof 
will order, adjudge, and decree that the plaintiHl holds the title 
acquired by lit un ler the patent aforesaid to the west half of the 
northwest quarter of section twenty-four (24), township forty-seven 
(47), Vs 
these « 


invge twenty-one (21>, in trust and tor the us ary benetit of 
lefendants, and that the right and title so juired by him be 
divested and the same vested it thes del ett per tor x4 Proper 
relief. 

And the defendants further Si\ that the lands aforesaid have not 
been In the POsssesslon of the platntitl Or anv One under whom he 
claims for thirty consecutive vears next before the iustitution of this 
suit, or next befor- Feb’y 27th, 1874, nor has he or any one under 
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whom he claims paid any taxes thereon for all that period of time, 
and the equitable title to which said land has eminated from the 
Government, as hereinbefore stated, more than ten years next be- 
fore the institution of this suit and before the 27th day of February, 
IS74; and the said plaintiff has not brought this action to recover 

the same within one year from and after the 27th day of 
lo Feb’y, i874, as by statute in such case made and provided, by 

reason whereof the plaintiff ’s alleged cause of action is barred, 
and defendants so plead the same. 

JNO. F. PHILIPS, 
Att'y for Deft. 


nd afterwards, to wit, on the 15th day of September, 1880, it 
being the third day of the September term, 1880, of this court, the 
following further proceedings were had in said cause, to Wit: 


Reed katry =. Minor Lh i ts, hy fy. ad | Join in Anse fe Pi Files 
And Be ply. 


WILLIAM SENSENDERFER 
is , 


Samuent A. Kemp fal. J 


Now, at this day, comes the plaintiff, by his attorneys, and by con- 
sent files substituted petition: and now, by consent, minor defend- 
iliits, by cuardian ad lite mi, JOIN in answer of Martha J. Kemp ; and 
price till now files reply to amended answer of Samuel A, Kemp, 
lda Bell Kemp, James W. Kemp, and Martha J. Kemp. 

Which said plaimtills reply isin words and livures us follows, to 
WIL: 


1b Pr ij 9 Reply. 


STATE oF Mussourt, ) 
eltis County, j 


> Oe « 


In the Cireuit Court. 


WILLIAM SENSENDERPER, Pitt, ) 
against 
SAMUEL A. Kemp ef al., Def'ts. f 


Now, “al this day, comes again the plaimtith and, for reply Lo the 
amended answer of Samuel A. Kemp, Ida Belle Kemp, James W. 
Kemp, and Martha J. Kemp, admits that on the 25th day of De- 
cember, 1840, he entered the land involved in the action at the 
United States land office in Boonville, Mo., and that In pursuance 
of said entry there was duly issued to him by the United States Gov- 
ernment and proper otlicers thereof a patent for said land, dated 
the 20th day ot April, IS71, and delivered to plain tilf, and that by 
virtue of the same he brings this action and claims possession of 
said land, 
2—250 
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the United States whereby to correct the same, and the same can 


{) 


a 


nly be corrected under and as pointed out by said acts of Congress 
nd not by this court. 


[hat there Is no power or jurisdiction in this court to Inquire 


into the matter stated in the said answer, or to cive the relief sought 


whom thev claim having rested for more than 50 vears and until 
the rights of pil, by virtue of his entry and purchase of said land, 


hereby : and even if said facts were true, the def ‘ts and those under 


? ! 


- 


ve intervened and taken no steps to correct the same, equity will 


. 
t now lend its ald to ther to erant the rete praved lor: and 
ft says no cause of action. oy virtue of the matters stated in 
answer, aecrued to def’ts or those under whom thev claim. nor 
bany right of action or defence or grown for relief herein accrue 
revest In def ‘t- or those under whom thev hold within ten vears 
ext before the commens-ment of this action, and said defence Is 
barred by the statute of limitation, and pl ftf pleads the same. 
4) And pith savs no cause of action, bv virtue of the matters 
stated in suid answer. accrued to def ts or those under whom 
hev hold, nor did anv myeht of action or defenee or groun- of rehef 
rue to or vest in def ’ts or those under whom thev hold 
twenty vears next before the commens-ment ofthis aetion, and 
, ' } ’ ; . ’ ’ 
1) Is Darred OV Tlthiiltation, ana priate How pleads the 
Wherefore plil still pravs judgement as in lids petition 
\ = [¢ Lt porl iT Sal t anewel Wil rein the sfautute of penal ii- 
5, = try cllial belt rded ay 5-3 i a isa defene Lo Libis acllon, 
i\- t hye rs “| (= iii bis re Sued Tor 8 hot ana nevVer Wis lt 
\ Possession of tlir ] it i = . thi ‘Pek unde Wibolil they 
eC Y Oo li an “rei lurtner, } t] hus peated ixXes On snid 
’ biter me «qadate of s sald enti 7 same and before the 
ringing of this sult. ind before s id entry by plarntill sata land 
\\ i Ce ech Tt raXariond 
\nd plaintiff denies that the equitable title to said land ever em- 


it firom said Grovernument til sald entrv Dv ‘oD (t. and aif it did it 


Ss not materia » this action: and fo ier and farther repiy to 
~aid jast-ment ed part of said ewer plarntilf states that on 
2] the J4th dav of Ay i8a3 hy numenced an action in 
the cireuit court of Pettis Co. M cainst suid Wim. T. Kemp, 
\\ > Was ft } Tiss ar Siticd ] com trate here su 1 fey to TTe- 
Siith) \\ ly su Was Dena rut thie thine © the deat 1 of 

'* ‘ — , 

i ee ilk Pas tL Li eles t, > mm. £ 94e). FELON j iti «)tl COUPFSe 
the United States cireuit court of the western district of Missouri, 
Which said cause this plth suffered a nonsuit in said last 
i court on Nov ced ISG 
That on the 15th dav of August, IS77, this plamntifl mimnensed 

na : said circuit court of Pettis Co., Mo., against these def'ts, 

’ etry hiitl i= "oiatd \V i } IK Tidy) to re a7. ee Tea i) of 
salle in which said eause pI? salfered a nonsuit in said court 
“at t Mav term, TSS0, on t —idavy of Mav, TSS 
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is not barred by the statute of limitation or any statute or thing 
whatever. 
Wherefore plaintiff still prays judgement as in his petition. 
SMITH & SHIRK, 
PU ff’s Attys. 


22 And afterwards, to wit, on the 6th day of January,1S81, it 
being the fourth day of the January term, 1SS1, of said court, 
the following further proceedings were had in said cause, te wit: 


Peed Matry s a Jury i are lw ( Vrnise Nubmitted. 


War. SENSENDERFER ) 
on | 


/ 


Saucer A. Kewnr et al. | 


Now, at this day,come parties, by their respective attorneys, and 
this cause being ready for trial and a jury being waived, the same ts 
taken up and submitted to the court, and, there not being sufficient 
time to close the evidence, this cause is continued until to-morrow 
morning. 


And afterwards, to wit, on the 7th day of January, 1881, it being 
the fifth day of the January term of this court, the following further 
proceedings were had in said cause, to wit: 


Rec'd Entry 5. Cause Resumed. 


Wau. SENSENDERFER ) 


Samecen A. Keup et al. J 


Now, at this day, come the parties hereto, by their respective at- 
torneys, and this eause is resumed for trial, an-, there not being 
? } } 


ya sufliclent time to close the evide nee, this cause is continued 
till to-morrow morning. 


And afterwards, to wit, on the Sth dav of January, 1881, it being 


the sixth day of the January term, ISS1, of this court, the following 
further proceedings were had in said cause, to wit: 


Reed hintry = (5. iM sumed. 


Wa. SENSENDERFER 
is > 


Samuent A. Kewr ef al. | 


Now, at this day, come the parties hereto, by their respective attor- 
Heys, aad this cause Is resumed. for trial, an 1, the evidence being 
closed and there not being sutlicient time to close the trial of this 
cause, the same Is continued till Tuesday, January 11, 1881. 
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And afterward, to wit, on the 11th day of January, 1881, it being 
the eighth day of the January term, 1SS1, of this court, the follow- 
ing further proceedings were had in said cause, to wit: 


Ree’'d Entry # 7. Resumed. 


Ww. SENSENDERFER 
is. » 
SAMUEL A. KEMP e¢f al. | 


Now, at this day, come the parties, by their respective attorneys, 

and this cause is resumed for trial, and, there not being sufli- 

24 cient time to close the argument of this cause, the same is 
continued till to-morrow. 


And afterwards, to wit,on the 12th day of January, 1S81, it being 
the ninth day of the January term, 15S], of this court, the following 
further proceedings were had in said cause, to wit: 


It cd entry = Ss. Resumed. 


Ww. SENSENDERFER ) 
i‘s > ‘ 


SAMUEL A. KEMP ef al. | 


Now, at this day, come the parties hereto, by their respective at- 
torneys, and this cause is resumed for trial, and, the argument not 
being concluded, the same is continued till to-morrow. 


And afterwards, to wit, on the 15th day of January, 1881, it being 
the tenth day of the January term, ISS1, of this court, the following 
further proceedings were had in said cause, to wit: 


Ree'd Lutry 29. Cause under Advisement. 


Ww. SENSENDERFER 
vs. . 
SamurEL A. Kemp et al. \ 


Now, at this day, come the parties hereto, by their respective 

2) attornevs, and this cause is resumed for trial, and, the argu- 

ment of counsel having been concluded. and the court net 

being fuliy advised in the premises, takes said cause under advise- 
ment. 


And afterwards, to wit, on the 2lst day of January, 1881, it being 
the sixteenth dav of the January term, ISS1, of this court, the fol- 


lowing further proceedings were had in said cause, to wit: 
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Reed entry = 10). Finding and Judgment of thie fourt, 


WILLIAM SENSENDERFER 

rs | 

Samcen A. Kenup, Marryua J. Kenvp, James W. Kemp, [ba | 
Belle Kemp, [. HL. Payne, Thomas Wasson, Jr., John W. Payne, | 
Jr, and J.T. Hedges | 


the decision of the court, and the eourt, having heard the evidence 
and the argument of counsel. and berne fully advised in the prem- 
™” : 
Is¢s bel having duly COls Tiel AY silt) doth tic | il on J i1ie 
loth, IS YS, o1 Worn alle em] ted a land warrant issued 
under the act of ¢ OnvgTress Of februarv Pith, S47. upon and 
Zh entered at th (jist oe ” ne office at Clinton \| »., the 
j } ie ’ 
Hiowinge-deseribed tract of land in Pettis county, Mo., to wit: 
The ‘ his Bis ar Preorrtgaw | plisarte) ot sectloh tw i | rou! 3). 
ih) | ’ i lily 4 itil ryere ?. i\ Lit LA ttied receiy ‘| pPoOdn 
the otfficers of th fe evidencing f location and 


+ , { ; 5m ‘ ‘ , , 
C)i =i (] ‘ ‘j i ‘ hcl =r] j i i ici’ i i i ‘ 1 it CYVe!] “iat i ey, 
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Phici l} i ‘ , ‘ ‘ ‘ yi? tii | i nerd AS > }? i ~ Th ‘ I \\ il 
7 . ] . } .* + ‘ | ’ 
" QCrIbp a | 1) ir 1] ! \ itd ULE me wiave 

? . | | '} ’ ‘ ; ’ ** ; ‘ ‘ e ® 
li it ane i j ‘ i i 1; " ; , . ’ ' + 1 ; i l 

" . 
SO \ ye | 
| ') {? ‘ ae | \ ili i \ ‘ | ' | 1) =o 1} 
' } ‘ - 4 ’ ’ 
. = > j ti ’ ’ ) i \ | 
‘) pid tre iil ( rd | Ee Ye, | \ i Af i}? i F 


, 
Srila \\ icy \ ' j ‘ i i} | ™ m | ™ . i it? 
‘1 ‘ ttawe ' ; ’ } 
COUPLE Tt iif if is i ~ ; Qe | 
by said Wm. R. Kemp the eq . 
. wee ih ’ \ | ae ( Lit] . om . i ] 
. ; 
‘ 1? ™ | " | ' \V |? ! 
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And the court) farth nds that im Deeember, ISTO, thi plaintiff 

! nt] 

attempted to proenre  t] the to said land from the United States 
, 
and for that: purpose located a bounty land warrant, issued under 
the act of Congress of September 28th. PS50, upon said land. at the 


district land othee at Boony ille, Missourl, and afterwards. o 


n Apri 
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2}-t, 1ST1, procured from the U.S.a patent for said west half of the 
horthwest quarter of section 24, township bi, range 2i. 

And the court finds that at the time of making said location and 
at the time of procuring said preate nt the plaintitl had notice of the 
Clalth ol sald Win. T. emp to said land and had notice of the entry 
aud location made by said Wm. Rily Kemp and of the said mistake 
made by the officers of the land office concerning said entry and 

location, and with notice of the fact that the equitable title to 
ZS suid land lad passed from the U.S. to said Wm. R. Kemp, 
and was then held and owned by said Wim. T. Kemp. 

Wherefore the court doth find that said plaintiff acquired and 
hi ih Lie legal title Lo sacd land asa trusice for the sald Win. ie 
Kemp. 

And the court, not making any finding or decision upon the ques- 
tion of the statutes of limitations pleading by the defendants, doth 
order, adj idge, and deeree that the 1 iintifl be. and he ts hereby, 
declared to be a trustee, holding the legal title to said land under 
suid patent therefor issued to lim from the U.S. in trust for the said 
widow and heirs of said, Wm. T. Kemp. 

And the court doth order, adjudge, and decree that the legal title 
»sald land, to wit, the west half of the northwest quarter of section 
ptownship 47, range 21, in Pettis county, Mo., be, and the same Is 
hereby, divested out of said plaintitl, Win. Sensenderfer, and the same 

ves ed in the said) Martha J. Kemp, widow, and in the said Ida 


Belle Kemp, Samuel A. Kemp, James W. Kemp, and Wim. R. Kemp, 
heirs, of said Wom. TP. Netap, deceased, to have and to bold the same 
hi f } tion and according — ther re =pective rivlits and interest 
cl erifted irom =i Win " Is Thiye, ¢ is 

Ati its further ordered, adjudg and decree- that the defend- 


‘ } ; i Sas ¢, 4] | a : ] , , 
ants have and recover of thr prraadeatiel therr costs in this behalf ex- 


’ ‘ry +} : rat) : hy ' . 
i’ bitat bs. ah tht] ' bal CACCTULLIONI Isstle Lierelo) 


24) And afterwards, to wit, on the 24th dav of January, SSI, 
| ‘ j . | _ tam © . ’ j . 

being the erghteenth day of the Januarv term. ISS1, of this 

he following further proceedings were had in said cause, to 


Rec'd Entry #11. Motion for New Trial Filed. 


War. SENSEXDERFER 
Samur. A. Kemp etal. } 
vow, at this day, comes the plaintill, by his attorneys, — files a mo- 
{ 


} 
tion for a new trial herein. 


And afterwards, to wit, on the 26th day of January, ISS], it being 
the twentieth day of the January term, ISS1, of this court, the fol- 
lowing turther proceedings were had in said cause, to wit: 
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Reed autry = ba Motion ii Arrest Filed. 


Wa. SENSENDERFER ] 
is, > 
Samue. A. Kemp etal. J 


Now, at this day, comes the plaintiff, by his attorneys, and files 
his motion in arrest of Judgement. 


OV) And afterwards, to wit, on the 28th day of January, 1SS1, 

it being the twenty-second dav of the January term, ISS1, of 
this court, the following further proceedings were — In said cause, 
to wil: 


heed entry _ is. Motion for N. wv Triat Civ rruled. Pet Leccepts. 


Waa. SENSENDERFER | 

ns. | 

Samuen A. Kemp, Marrua J. Keup, James W. Kemp, Iba | 
Belle Kemp, R. HL. Payne, Thomas Wasson, Jr., John W. Payne, | 


st... and * ie Iledges. J 


Now, at this dav, come the parties hereto, by their respective at- 
torneys, and the plaintiff now files affidavits In support of the mo- 
tion for a new trial, and said motion beng now taken ly) and sub- 
mitted to the court for final hearing, and the court, having seen 
and heard the same and being fully advised in the premises, over- 
rules said motion for a new trial; to which aetion of the court In 
our overruling said motion plaintiff then and there at the time duly 
excepted. 


Mo. in Arrest Overruled, aii hrcepts A bil s Bill of Lveeptions. Af- 
davil & Bond jor Appeal biled, Approved, Vv Appeal (jranted. 


And the motion in arrest of Judgment heretofore filed by plain- 
tif! being now taken up and submitted to the court, and the 
ol court, having seen and heard the same and being fully ad- 
vised in the premises, overruling said motion, plaintiff then 
and there at af the time duly excepted; and now plaintiff presents 
his bill of exceptions herein. which is by the court filed and signed, 
and plaintiff now files his affidavit for appeal and his appeal bond, 
which said bond is by the court approved and an appeal is by the 
court granted herein to the supreme court of the State of Missouri 
and a supersedeas is by the court allowed; which said bill of ex- 
ceptions is in words and figures as follows, to wit: 
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Biil of Exceptions. 


[In the Circuit Court within and for the county of Pettis and State 
of Missouri. January Term, A. D. 1881. 


WILLIAM SENSENDERFER, Plaintiff, ) 

against 

Samver A. Kemp, Martna J. Kemp, JAMes W. Kemp, Ipa sm 
Kemp, R. TL. Payne, Thomas Wasson, Jr., Jolin W. Payne, | 

Jr., and J. T. Hedges, Defendants. ] 


- 
~~ 
tw 


Be it remmembered that on the trial of this cause the following 
proceedings were had : 

The plaintitl, to sustain the issues on his part, offered evidence as 
follows : 

A patent from the United States of America to William Sensen- 
derfer for the land in) controversy, dates April 20th, 1571, which is 
in words and figures as follows: 


Ne nsend rfe r Pat nf. 


The United States of America to all — whom these presents shall 
come, Greeting: 


Whi reas, In pursuance of the act of ( ‘congress approved September 
28th, S50, entitled “An act granting bounty land to certain officers 
and soldiers who have been engaged In the Inilitary service of the 
United States,” warrant No. 16007, for SO acres, issued in favor of 
John Ilarris, private In Captain Willis company, 2nd regiment Ten- 
Lessee militia, War of ISI 2, having by Cl) siened by ( Yoacdiah llarris, 
administrator of the estate of the said Jolin llarris, deceased, to 
Albert ©. Widdicombe, by order of the probate court of Cooper 

county, Missouri,and by him to William Sensenderfer, & has 
Ow been returned to the General Land Office, with evidence that 

the same has been duly located upon the west half of the 
northwest quarter of section twenty-four, in township forty-seven, of 
range twenty one, in the district of lands subject to sale at Boon- 
ville, Missouri, containing eighty acres, according to the official plat 
of the survey of the said land return- to the General Land Office by 
the surveyor general : 

Now, know ve that there is therefore granted by the United States 
unto said William Sensenderfer the tract ot land above deseribed ; 
to have and Lo hold the said trict ot lan I, with the appurtenances 
thereof. unto the said William Sensenderfer and to his heirs and 
assignes forever. 

lh testimony whereof I, Ulysses S. Grant, President of the United 
States of America, have caused these letters to be made patent and 
the seal of the General Land Otfice to be hereunto affixed. 
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Given under my hand, at the city of Washington, the 
[ShAL. | {went thi day of April, ln the year of our Lord One theou- 
sand eight hundred and seventy-one, and of the Independ- 
ence of the United States the ninety-fifth, 
By the President 
U. S. GRANT, 
2 ly J. PARRISIIT, Sceretary. 
M. GRANGER, 
beecorde i af a FL neral Land Office. 


> ? . ; 4 sg: ’ } ’ / "ene , 
Recorders (ertificate of Reco Lop Senscmderte Pat vl. 


‘ ' ; ’ | 
[ J. D. Crawford. recorder of deeds within and for the county of 


, ' i ] } ; 9°? ‘ | } ‘ 2 he } i 
Pettis anid State aforesaid, do hereby Certiiyv. that the above hia 


forevoing lbstrument Cl writhige Was filed for record ino mv office on 
the bith day of May, A.D. IS@1, at o clock — m. — m.. and las 
been duly recorded in Deed Record Ty on page 33 

| Witness my hand and official seal, at office, in Sedatia, 


ISEAL. | 


Pettis county. Missourt. the dav and vear aforesaid. 


. |) ( TH! Wie Md. Reco (ler. 


COW. Fristoe, of lawtul age, being produced, sworn, and ex- 
amined on the part of the plaimtil, testified as follows: [ reside 
Liddy Hilles north ot mh CCULilil ,thoW Chi readdcd PR COMLPTOVELPsS live 
with. | bliesSoLthis tatid i theres t' | ere ! f It) 
Lueus S70. Mes. Martha J. Nem. th Vichow \\ "a we thay) 

ibid | Children wer 1 prossesslol ol ft brie 
oy ar (ii bicti Pt lI Pheoys IY 1] Ls ‘ | i- \\ i=sOT} 
Lhe 


live on the land. There is no house on it. W. TT. Ketrop had a 


house burut down on this land a vear or two betore he died. Le 
‘ ’ - : ? } os 7 ° ’ 
' '} | ; | 7 ' = ’ . 
COMLPOLICd tlie Padi) Delo) fhe adled iSad | mw lis l Li Vialill 


’ } ’ ; 
ibis worth (Wo adoilars per acre Cast) reat. aba it lias beet Worth that 
> ) 4 “4 Jt ia) oe ‘ ' ‘ *.) — | 
SINCe Td4-?. ln) lds, 6 «6,0 Sit was worth 82.00 per acre cash 


ret. 


(‘ross-cXamiitied Ur aelendants counsel, suld wWithess testitied As 


. 1] 
follow , 


Phy Tlie bh 1h) i { ‘ \\ { lel _ i iy 4 2 a | m™ par\y uhine 
} 
about thelr con ic [1 VCP saw aby Mine done ther except plough. 
Ing and sowing In the spring. [think some of the parties are still 
thesr Thesis no house on it and no one living on it [| have no 
ae ; ' ‘ + , ie bag ve ee. . - oe ; ’ , 
Decrsellal KNOW dee Of Mrs INeliuip CONLrTOIIING It | ROW the clill- 
: es 7 Lehild 1 | : wo 
dren: thev are all small children. lave never seen them on the 
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place since since the house was burnt. The house was burnt in the 
fall of IS74.) [f W. T. Kemp died in the fall of 1874 the house was 

burnt in the spring or winter proceeding. It is very fair 
Ou land—high, rolling prairie. [have known it sinee I was a 

child. Rilev Kemp had possession of the land ever since he 
entered or claimed to have entered it. Ile claimed to own it. | 
left home in 1850 and came back in 1854. When I went away 
there was none of it in cultivation, but when T came back part of it 
was in cnitivation. Tle claimed to have entered it prior to 1850 
and claimed title to it ever =1nce | was a by AY and to the l60 acres 
orthe wholetract. Thenorth forty of this lohity was enclosed in TS54 
and was still held by W. Rh. Kemp. I knew of the deed of trust he 
gave on thistand. Old man Billy Kemp bought the land under this 
deed of trust. Ile went into possession and claimed the land until he 
sold it to Cummings. Kivervbody knew the land as his [le was 
ith possession and controlled it. The north forty was in cultivation, 
but I don’t think the south forty was. Tle fenced the south forty 
some time after the war (Cummings rant the land of Dilly Kemp 
<ome time after the war. I think it was in IS67 or IS6S, lle never 


moved on the land Ile cultivated it and claimed It, ane Wiis Te- 
counized by CVEr\ body iis the eWher? of It. ar solid lo Win. 
on T. Kemp about 1869 or ISTO.) Tle moyed on the land and 


built a house on itsome time in IS6Q%or 1S70. He may have 
hought itin the spring and built in the fall. Te lived there until 
the house burnt down. Ile claimed it and evervbody recognized it 
ii- lis it Was a matter ol! public HOlroriecy It Was of nerally known 


In the wm lehborhood that Riley Ix « Thi} had entered this land I have 


] I + | ’ | + e , ] " ; . . 
neard Pail |? to Ix nope chled ell Tatu te) (Oregon Ile Wiis fone 
y + , ' . } } 
when | eame back. Tle never came back 
} ) ] , . ' : " . . , 
CJuestions by defendants couhsel State 1 it Was hel eenerally 


" . , . , ; , , ° 
reported In the netelhborhood that he died on his road to Oregon. 


? 
' 


- 7 ; i 2 Tae 
fo which question plaintiff's counsel objects, for the reason that 
veneral reputation was not the best evidence as to what beeame of 


said Rilev Kemp, because the same was secondary, and it was not 


} } P . = : ‘ ! , * 
~fPhowl) thiat better evidenee COUld Hat be Proctred: whitch GObpectlion 
was by the court overruled to Which ruiing of the court the pial ti- 


» 47 } } hey] ; ‘ - 4 ¢ 
fifi then ana there duly excel at the tline 


Why retiproth ssid Wilhess said: Yes it Was the pel ral under- 


tal ding that he died ct) lis way over there The prerie ral under- 
standing in the neighborhood was that he died on his way to Oregon. 


on iit examined by plaintifl 's counsel 

Riley Kemp entered other lands besides this 160-acre tract; he 
entered SO aeres of timber two miles from the one hundred and 
sixtv aere tract: be entered timber land first In section 36. He 
lived on the Parrott place when he left; this was in seetion 24: 
th nk that William hemp finished fi ncing this SO acres of — by 
itself just before he sold to Cummings, in 1867 or 1868. Bradley, 
Wasson, Pavne, and the other defendants. except Hedges, cultivated 


this land in JSS. 
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And this was all the evidence offered by plaintiff at this time. 
The defendants, to sustain the issues on their part, offered evi- 
denee is follows: 


Testimony of James I he fity for Lh fendants. 
: or « 


JAMES T. Kemp, of lawful ag 


, being produced, sworn, and ex- 


‘ 
; } ; ’ ‘ ; | ’ ] t ? —o 1] | i . 
amined on the part of the defendants, testifies as follows: 


— 


live eleven tiles northeast of S d lla. | knew WV. yf Kemp i! 
his lifetime. Tam administrator of lis estate: never found among 


hn controversy ; they 


— 


his Preprers any (" rtificate of Chiury fol thie land 
were not among lis prckpye I's. | live about | miles from the land. 
He was my cousin. Ile died in November, 1874. Tle was living 

with me when | | 
5 Ile Jeft the land in the fall of LSi0, when the house burnt. 

Ile rented it out after luis house burnt iis long iis he lived. 
[ have know- the land ever since T was.a boy. [I helped to breaks 
one forty of it when | wasa bov, i: IStS or IS] [ am 46 Ve 
old. W.R. Kemp claimed it then. He fenced it. Tle gave us t 
| lle claimed to own 


use of all we broke one season for breaking 

160 aeres. My reeollection is that it was reported and generaily 
underst: od that he had entered this land The faet was notorious 
over the countrs [le started for Oregon in TS50. |T don’t know 


whet !’ hye took ils pridy rs or hol \\ e g yt lett I'- ti cyth ntiy from 
the family telling ot ils 7 atin on his Wily, | biel lis OniV son mM 
Montana in S66, and he told me all the particulars of his) father 
dying. 

To which said evidence the plaintiff, by his counsel, then & there 
objected at the time for the reason that such letters 7s the best evi- 
donee of ther Contents, because parties wlio were present al the 
death of W. LK. Kemp were the Lest witnesses to testify concerning 
that matter, and because allot said evidence is secondary and he-re- 
sav: Which objections were by the court overruled: whereupon 
plammtul then and there duly ePXcepledk atl the time. 


10) ile never sent back any of his tithe papers. Unele Billy 

Kemp wrote for them and they were reported lost. Wn. 
Kemp next (ray] the lana lle feneed the south fo 
Cummings. It was about the vear 1895 when William Kemp vot 
the land | dont know what was done with the land | 
time when W. RR. WKemp left and William Kemp got it. T think the 
other elehty of this 160-acre tract laid north and east of the SO 


crweel the 


acres Nn controversy : that one forty lav dune east and the other forty 

lav due north of that, the east eightv being furthest north. ATL of 
. . ree : } } ‘ " 

the other elehty Wiis fk need. hie Wiloie }iu) Acres Was ChHclost 7 


when Cummings bought this SO. Tle cultivated it a vear or two 
and sold it to WLP. Kemp, Cummings built's shed on the north 
fortv. When WT. Kemp got the land he built a house on -it. and 
moved on the land. The house burned down in IS73B. He moved 
on the land in Ist or Is70. Tt was always know- as the Kemp 
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and Cummings land while they owned it. These parties were in 
possession of this land, claiming to be the owner- of it; never heard 

their claim disputed or of any one claiming the land until 
t] Mr. Sensenderfer laid claim to it. 


Said witness, being cross-examined by plaintiff's counsel, testified 
as follows: 


Jas. T. Kemp cross-examined by plaimtiil: 

I am Ht) vears old how. | have recollection of his entering the 
land. [ was a boy when—I was from 7 to 10 years old when he 
fenced the north forty. Ile fenced the north forty and gave us what 
Wwe could make out of it. | think this was wes the first fenee on the 
lou acres: TT wasa boy when my brother and I broke the land. 
Ife was older than me. Ile held the plough and I drove. Riley 
Kemp went to Oregon in 18590 or TSol, and this land was fenced a 
Vear or two before he left. [ think the forty feneed is the north 
loOrey of the SQan dispute. There was no other tield adjoining it. 
lt was fenced when we plough dit [ think this was the first fenee 
peut Ol) any of it. It the othe r elehity Wiis Improved first. then the 
fence | refer to was on that partof it. Win. Kemp exercised owner- 
ship over this SO until he sold to Cummings Ile feneed the south 
forty awhile before he sold to Cummings. Cummings, T think, was 
the first one to cultivate the south forty. The south forty was in 
pasture some years before it was plowed. 


}? Martha J. Ke mp- Testimony tor Defendants. 


\I rs. \l ARTILTA pa IK} VP, one of thi defi ndants, being duly sworn, 
testified as follows: 


[am the widow of of WT. Kemp, deceased. He died October 
otst, ISa4 Ile lived at the time of his death at the Buek Kemp 
place Ile moved there n March Wi moved there Hh “G2. We 
were living on the land im controversy at the time we were burnt 
out, in October, IS73. We moved there in April, 1869. During 
all that time my husband claimed the land. He bought the land 
and built a house in January, 1S6o at stil] claimed it afte r the 
fir lle had some of it in Wheat that vear und re nted some of it 
next spring for corn. Ida, Samuel, and James W. Kemp are my 


, 
children. T have another child named Wilham RR. Kemp, who is 


not made a party to this suit. Samuel is twelve vears old: Ida, 


ten : James. nine, and Willtam I , SeCVeti Thev have all bree 1} liv- 
ing with me since my husband’s death. They have not been living 
on the land sinee inv. husband’s death. I rented it out to various 


parties. R. HE. Payne had a part in 1879, Thomas Wasson, Jr., had 
it part, J II. Pavne had il part, Li rry (sreer had il part, Simeon 
Pavne a part, James Wasson a part; all had separate and 
distinet parts, and were not Interest d in) each other's tracts, 
Le) | made Separate renting anid contracts with each of them. I 
did not know the land prior to the time my husband bought 
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it. I ecould not find among my husband's papers any certificate of 
entry from the Government of the U.S. to W. RR. Kemp; couldn't 
find the deed of trust to Walker; couldn't find the deed from Kemp 
to Cummings nor from Cummings to Kemp. We examined and 
searched for these papers frequently. My husband paid the taxes 
on the land while he owned i 

To the admission of which said evidenee plaintiff, by lis counsel, 


objected forthe reason that such evidenee was secondary and the 
loss of the tax receipts accounted for: which objection was by the 
courtoverruled ; to which action of the court the plarntitf then aud 


there at that time duly meceple 


Objected ta) by —_—_-—_ ~—-- ---—- Cb yy Cllholh ove rrol ;, Pit CAC prt 


Marrua J. Kemp continued: 


I wave three Lit receipts lq Cy], Phiilipes, l‘nele Jimi Kemp 


ca 
paid the taxes while Vir. Cummings owned it. 
To which c*\ redone 1» | rphitill LUA clot (*te | fey’ thie Pensa) this 


’ ; } } a) 
sume is secondary; which objection was by the court overruled ; 


the 


Whereupon plamtil then and there daly accepted at the tinie. 
PU objected. Objection overruled. PPC exeepte 


Said witness, being examined by the plaintiffs counsel, testified 
as follows: 


4] Cross-examination of Marrua J. Kemp by pletr: 

| never paid any taxes on the land. Those receipts I gave Col. 
Philips were on this land. All T know about Unele Jimmy Kemp’s 
paving the taxes was what Coil. Philips told me. Unele Jimmy 


Kemp was William Kemps admiinistrater. [know the receipis I 
pave (‘ol, Philips call to tliis levnned, becnuse | compared they with 
thie deed, | took charge of {hits lati iter hii husband's death: 


rented it out to varrous parties since then from vear to vear in dif- 


ferent pareels ‘ce dither tit partie ~ J yhany Mineit aniel Ledg “Were hot 
In) POssessloll it) ISSO), bya the other di fenedants WEFe, alidd Were Ooc- 
cupving itin IS. Phis has been vondition of land since my hus- 
band’s death. 

AY direct kevamin tion 


Redirect examination by def'ts: 


1 


lam guardian of the children by appointment of the court. 


Ti slimiony of Bp. b. (rire r for Det ts. 


Beng. i. Greer, of lawlulage, being produced, sworn, and exam- 
Ined on the part of defendants, testified as follows: 


| reside (it) the A rron Rock road. ten miles north of Sedalia. [ 
know the elelty acres of land 1) COHLPOVeErSY : have know- if s1nce 
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ISOs; live within a mile of it. I knew theland when it was Gov- 
ernment land. W.R. hemp first took possession of it. 
Ile took possession of 160 acres. It adjoined —. Evervy- 
40 body knew he had possession and claimed ownership of it. I 
don't know how long he retmaided in possession. He started 
to Oregon and died en route. After him Wm. Kemp claimed it. 
The tirst | remember about its being in cultivation was when 
Cummings gotit. Ile had it awhile, and then W.'T. Kemp bought 
itand built a house and lived in it until it burnt down. I reecolleet 
the circumstances of W.R. Kemp's taking possession and claiming 
to have entered the land. There were two or three veoars Intervened 
between the time he claimed to have entered it. When he started 
to Oregon he wanted me to enter a piece adjoining the Parrot land. 
ldon't know the number of the Parrot land. The land I entered 
is half a mile south of the land in question, The land described in 
the praate iit shown hie is the lear | entered—that Is, the N W, ! of 
the N. Wo | of section 25, Up 47, range 21. Tle requested me to 
enter this land. IT went to the land office at Clinton. When I got 
there | made applic ation to enter the land, got a receipt, took ittothe 
register; there was nothing said about the land being entered. 1 
Prat the money and got the duplicate 


('ross-cxaminafed by plaintiff's counsel, — testified as follows: 
bt Cross-examination of Bb. L. Greer by plulr: 


| don t know what the books iil the land oftlice showed. | diden’t 
examine the books myself. IT got the numbers from some of the 
Kemps; think it was James or William R. Kemp; don’t know 
how they eot the numbers I knew the register, but dont now 
know who Was revist r. Riley IKerp asked me to enter it for niV- 
self. It was south of the Parrot lorty. The Parrot lorty did not 
join the land in dispute. It missed it one-fourth of a mile and 
adjoins that | entered. Riley Kemp told me that he had two war- 
riilits: that he laid oOhe it) the Prairle and Ole in the timber. Olle- 
half of a mile part, The timber is south of the oth r entry Ile 
entered 160 in the timber and 160 in the prairie. 


Tistimony of Simeon Payne for Deft. 


Simvon Payne, of lawful age, produced, sworn, and examined on 
the part of the defendants, testified as follows : 


| reside ten miles northeast of S datia l eame there in the fall 
of LSoo, and l know the lane in controve rsv. My lei jolus it on 
two sides, | be- acquainted with the lnnd in the feel of PSov. Mr. 
Riley Kemp claiming it then. Ile took me over the land. Ile 
showed me 160 acres in the prairie and 160 acres in the tim- 
bn v. 
47 The prairie land is in section- 14,25, and 24. The south 40 
of the west SU was west of the north 40 of the east 80. It 
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lapped a quarter of a mile. There were 40 acres in the southeast 
corners of section 14, forty acres in the northeast corner of section 
25. These made the west eighty ; and the east eighty lay in the west 
half of northwest quarter of section 24. 

Platé, here shown witness, who testified that the land laid in the 
shape as shown on the plat. In the fall of 1858 the part in section 
l4was fenced. The rest.of the iand had no improvements On It. I 
lived adorning Iitand within seventy vards of the southeast corner 
since S51. All the country spoke of this land as being W. Kt. 
Kemp's. Ile left it in the spring of ISOL or TSov. I think it was 
the next spring after | Cute to thie COULLPY. It Wiis reported that 
W.R. Kemp died on his way to Oregon. Wim. Kemp next claimed 
the land. Ile bought under the Wood and Walker mortgage. — | 
dont remember the date of the sale under the hiortyage. It was 
only a short time after | came to the country. It was generally 
known that under this sale, under this mortgage Win. Kemp 
bought, he went into POSSESSION, used, and claimed it as lis own. 

It was a matter of notoriety much talked of in the neigh-: 
4s borhood. Li) about Lsoffor 1S60 he fenced the land In contro- 
Versy. None of this elohty Was enclosed prior to this time, 
and | think that the Whole of the elglity Wiis enclosed ut one time : 
don’t think the north forty was first was first enclosed. Ile enclosed 
the whole eighty in 1559 or 15860, and used the north forty as til-able 
land and the south forty as pasture. [le remained in possession 
until he sold to Cummings. When Cummings bought he went into 
possession and broke up the south forty and put in cultivation. Ile 
didn't live on the land. dlis purchase and possession was a public 
notoriety. Tle built a littie box house on the north forty which he 
used to put lis gears in. Tle lived two miles away om Pinhook. 
lle sola lo WV. : Ix « th}, Whio took Prossesslon ana built On it and 
lived on it until the house burnt down: then he moved off about 
two biiles away, Part of the lana he then cultivated anid re nted 
Out the balance. Up to the tim of bis cde ath It Wasa public lio- 
teriety that he owned and claimed this land, [entered forty acres 
in the nerelborlood some one to three ve ars aiter | Welt there. 

Buck Powell entered it for me. Mr. W. ik. Kemp told me that 

this leaned Was Vacalil before he went away ; that Was Ith sec- 


tion Ro. 
1) It was the south 40 of the west half of the northwest quar- 
terofsection 25. My forty was just south of Greers 40. It 
Was a niile south of thie lana lth COHLPOVE Psy. Plat? here shown 


Withess, on Which be designates the piece he entered as the south- 
West of the N. W.of section 2, ated said that he entered it after Riley 
Kemp left.) 


Cross-examination : 


Cross-examinated by plaintiff's counsel, — testified as follows : 


W.R. Kemp left) for Oregon shortly after he told me the forty 
was vacant. I think I entered it two or three vears after he told 
we it was not entered. I know that he told me this when we were 
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walking over hisland. He was showing me his entries: he showed 
me another vacant forty in section twenty-three. Mr. Kemp en- 
tered it and sold it to Mr. Gorrel. This is the S. E. N. E. 283. 
Gorrell and — swapped and I got it. He also told me of another 
vacant forty which Greer enter- — was vacant. He didn’t eall the 
number of the land, but just said, Ilere’s a forty vacant and there’s 
a forty, pointing out the lines. Ile went around and showed me 

the lines. I learned the number of other- when I first came 
5V here. I can remember numbers of lands on the corners 

of section-, but not inside. | got bothered. I ean't do it 
now without a plat. Il own the forty south of the land in contro- 
versy, and we made a fence arrangement together and built a fence 
in partnership. This fence is on the north side of the 40 south of 
the S0in dispute. IT now own the forty west of the south forty in 
controversy, but did not own it when the eighty was enclosed. The 
forty immediately south of the eighty in dispute had a fence on the 
north side when I came to the country. 


Defendants here offered and read the deposition of James Kemp, 
Which Is as follows: 


Deposition of James hi ip On Part of Di its. 


JaMes Kemp, Sr., of lawful age, being produced, sworn, and ex- 
amined on the part of the defendants, deposeth and saith : 


My name is James Kemp; I am going on 7S years of age; I live 
in Pettis county, about 1) miles northwest of La Monte; I can’t 
stand up or walk, and am compelled to move about In a chair on 
account on account ol paralysis, and have been so for one year and 
a half, and will not, in mV Opinion, be able to attend court 


in Sedalia at the next term. William Riley Kemp was a 
cousin of mine, and we were raised in the same neigborhood. 
Oo] Ile lived in Pettis county, near Pinhook or Muddy Mill, in 


N. EE. part of county. He left this county in 1851 or 1852 
and started for Oregon. I don’t know what became of him. The 
report came back that he died on the way. This family went with 
him, and letter- were rec'd from the family giving Information of 
his death. He had two brothers-in-law and several neighbors who 
wentin the same party, and the r port came from these parties also 
that he was dead. One of his daugltters has been to Pettis county 


SInece tien She brought thi report also that he had died on the 


way Out It was a natter of novorile L\ Among his re lations and 
friends in this eounty that he had died as above stated. I do not 
know What became ot is pripers thi; { at took with him. W. h. 


} 


Kemp claimed to have entered 160 acres of land with a land war- 
rant. the number of which I cannot now state. It was in the 
northeast part of the countv—twp 47, range 21 lle owned two 
forties which had been entered by L. Parrott,and also 160 which he 
claimed to have entered himeelf. I will not be positive about the 
amount: he may have hac some ianhad besides this. The land was 
hot in a square; each $V laid north and south and lapped each 
1— 250 
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other a quarter, My recollection is that the west SO extended 
o2 futherest north. I ean’t state the exact time that he claimed 

he had entered it: | think it was about three vears before he 
went away. Ile fenced one 40 and broke all or a part of it and 
sowed a Crop ot wheat on it and afterwards raised one or two COPS 
of corn on it. If | remember correctly, that was the north 40 of the 
W. SO. I lived about a half mile from 3S. E. cor. of this 160 tor 
several vears before and after he entered this land. [moved here in 


ti) or 92, shortly after he lett for Oregon. [ lived in that neighbor- 
hood from. 1552 up to the time IT moved bere, except when [ went 
back to Va. l remained there from IS55 to So—about Iwo Vvears 
| have been acquainted with the land and the peopl my thas neigh- 


} ; j ‘ 4 . a ] 
borhood Ol the LOU-acre tract: | have il hirge Cones both LiNere ahha 


. : 
have been ln the babit of visitine there sine | hVed there Wiis 
} ] . 1] . , sé . i a i ; } ' 
sherill of and tax collector of x tis CoOuUnLV jor tWo terbis. rom toas 
-. ra } . . . . } . | i — 
to LSov bheabove l60 aeres of land was known In menel~wriiborn ol 


eat F > 7 ' . | ° P | | . . } : | . + 
as William la Kemp's lane ’ 1Was Spoke OF as ils bribed Ti C ti lana 


borhood. Wim. KR. Kemp elaimed the land and called it h 
= ’ ‘ 2 4 ? és ‘ y af 4 } | " . 
tie OW il if \\ is thy a4 ner elya thathe lad @iven amorte re 
or a deed oO] truston this landto Walk Pr OF \] pated) air hanna 
Wiis sola Lidiede I tlie mores (oy Trips! deed aite] \\ iti} }? w& ; pt? 
rr it lL «| the lariad l! ail an if . ile ta) nmiv by yt hae os \\ rtd ttt) ly Pray 
} \ ‘ 


j Lidl bill 
was generally known and spoken of as William Kemps land. W 


liam lKenip sold the east SO of this land to W. DD. Comtoons 
think while Wim. Kemp owned it) he fer | tl north 40 of tl 

east AU. lhe whole elohty ben have been fence the north 40 
pul in cultivation and the south 40 pastured It was enclosed two 
or three vears before Commons bought it Commous cultivated the 
Whole eighty jor 2 ors vears and sold it to Win. T. Kemp, the son 


of mv brother, Wi. hemp. William TL Wwemp dted about six vears 


;' ‘ i 

avd. Win. Kemp. my brother, died some time between TS65 A IS, 
< . : . ‘ . ; : ' 
l was his admir: as such | took charge of his ] Cys borer fh 

pai pers mOund Aa hutnber of tax receipts Upon til lifis ( \\ ills 

; ’ “ee i ' ? , = ; ’ 

proauced iWotaX recelpts, WlIGCh re it i PROU 
; . : 

OUNd these tWo taux ] = amone his 


eemnit’ A” ana “6.") 3 


‘ 
~~ , } P 4 4 ’ . : 
ot duced another tax receipt, ler oO attached and marked | \ 
To Ad A eee a Se ' ‘ ‘ 
hibit °C.) TP think T paid this tax mvs ifter | became 


adm r. The land mentioned in Exhibit" C? is the land that Wm 
Kemp sold to W. 1D. Cummons, and is also part of the land before 
mentioned in this deposition as having been entered by Wine R 
Kemp. [dont know anvthing. about plaintit! entering this land 
except What has been told me. A man named Widdicommbe has 
been here twice to see me about a certain SO aeres of land. which | 
suppose to be the land in controversy in this suit. T didn’t know his 
Piven patie, l cant state the date when he came to see me. Ssuyp- 
pose it was a short time before the suit was brought or a short time 
before the land was entered. IT don’t remember the dates. The 2nd 
Visit was made about the middle of the winter: I think in extreme 
cold weather. I*irst visit was in the spring or fall; I don’t remem- 
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berwhich. I don’t know where Widdicombe lives. He was around 
soliciting to get land patents for parties who hadn't vetobtained them. 
He told me on the first visit that the books at the land office showed 
thatacertain SOacresof landin thiscounty was not marked as having 
been entered, and that ithad been tothe recorder’s officein Pettis 

5D eounty and found the land in Wm. Kemp’s name; he found 
that Wim. Kemp was dead and that I was his adm’r, and he 

then inquired for me and came to me. [told him that the land did 
not then belong to mv brother’s estate; that my brother, Wm. Kemp, 
had sold it to W. D. Cummons and he had sold it to Wm. T. Kemp. 
Ile then asked me.if I knew if any patents had been obtained; and, 
if so, where they were. I told him I knew nothing about the patents; 
hat the land had been entered by Wim. Kt. Lemp, as [ had under- 
stood. and he told me he would vive me time to go among the con- 
nection and see if | could hear of or find any patent, and if no patent 
was found the land would be entered shortly. He didn't state at that 
time who would enter it. I did not say anything to him about im- 
provements on the above land,as I recollect. I think I told him 
it Wm. T. Kemp was then living on the land. I don’t remember 

at anvthing further was said in regard to the land at that time. 


t 
‘ 


rere ber how lone it was between the two Visits. (On the 

nd visit he asked meif lt had found Any parte bis, | told him [ 
d not he then told me the lat l was entered. l asked him 

hon i ried iit didnt rive ly) thi Thin bathe, as | recol- 

< id Tih | iLit was a ey choan lL asked him Wine re 

old me he lived down about St. Louis. in the first 

l had with Widdieombe | told hirn that William R. 


: 1 ’ ' +1 
elu mi eblterecdd [O0) acres of jana \\ Were standing hear the 
} | | ’ ] : > 
i | irked Olf thi ina in and showed him how 
‘ \\ . | it’s a | 
Cross-ex. of Jas. Kemp, Sr. by pit fl 
, . . 4 ’ , | _ 7 r 
(On being eress-examined bv S. | Sparks for plaintif, — testified 
: . : ’ 
rar + , ‘ 7 . . 1 ; } . 
(ones iva. T oapricte rstuthd vou to Say; \ PKHOW About the ciarmm 
\ ’ | ; ; " s } . , | A . . 
, ii ft Kemp fey Dive indi LE COWL TOVETSYV Is What vou have heard ? 
li- Phat is au | never saw any ChUDp raat ite for if | heard hie 
cay he owned and entered the land, and it was the general chat be- 


(dues Tlad Win. R. Kemp prior to leaving this State for Oregon 
mad anv It prove ments ol} any character on the particular tract iu 
Ans. I don't think hie had 
Ques. What is your best recollection as to the space of time which 
lapsed between the two visits of W iddicombe ” 
Ay s. It must have been from 5.to 5 months between the first and 
second visit. 
(Jues. State if vou can the year Widdicombe made the first 


VISIt 
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S80 acres, BE. 3 S. W.13, “* “ 
a EK. 4 lot 1 N. W. 6, 46, 20. 
80 “ N. 48. EB. 24. - D1. 


pet ne PE 
— nat ™ 


Ba ee ge 
5 * pté. £6. E. 24, Si, ZI 
oO * s8W.S. WwW. : 
@ *°* £2. =. a oa 
oo * Wie 
im « N. BE. NW. Be Zs 

40 acres S. E. S. E. 14, 47, 21 

59 80) > & ie 
$9 .¢ NiSW.* * « 
WM. H. KELLEBREEN, Col., 


By WM. T. BARRY. 


Exuipit “ BB.” 


Ex. “B—Taxr Rect Found among Papers of Wm. Kemp by Jas. 
Kemp, Nr. 

S159 a" 

w Ve Tod 

‘ilham Kemp sixty-two and 


Received, December 15th, L858, ol 
and lunatie asvlum tax 


“7 dollars, in full of his State and sins 


for the year of LSOS for land. 


o2 acres, N. p't W. I). section 6, town. 46, range 20 

iH) acres, EK. 3 lot 1 5 Ww. section 6, town. 46, range 2U. 

20 acres, E. } N. 3 lot 1S. W. section 6, town. 46, range 20. 

5037. acres, p't 2 N. W.& of 2 N lk). section 6, town. 46, range 21. 

ISS acres, W. si , Ee }) a £ mE. « pt N. } S. E. section 24, 
town. 47, range <i 


SU acres, W. 3S. W. section 13, town. 47, range 21. 
40 acres, N. 2 N. W. section 24, town. 47, range 21. 
40 acres, N. kb. N. W. section 25, town. 47, range 21. 
160 acres, EK. 2S. W. & W. 2S. E.seetion 13, town. 47, range 21. 
SO acres, W. 3 N. W. section 24, town. 47, range 21. 
10 acres, N. & a Ic. section 20, town. 44, range ai. 
o acres, }) tS. Eb. ki. section 24, town. 47, rabigre 21. 
10 acres, S. WLS. W . section 24, town. 47, range 21. 
10 acres, S. bk. N. W. section 25, town. 47, range 21. 
80 acres, N. 3 S. W. section 25, town. 47, range 21. 
N. E. N. E. section 25, town. 47. range 21. 


40 acres, XN. B. N. EB. | 
W. McCLURE, S. P. C. 


Exarsit “C.” 
Ex. C.—Tar Rect Pd by Jas. Kemp as Adm’r. 


60 Received of Wm. Kemp — dollars, being the amount of 
State, county, State interest fund, school, and road taxes as- 
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sessed for the vear 1867, in Pettis county, Missouri, on real estate 
below detailed, including poll and personal property : 


mi} \\ ~~. We | { >] 1?OoO Str tax 5 00) 
( j LaX } sv) 
"Late piere's na 
ti m . $s) 
‘el tA i) 
( . 1} 69 
l pee 1 89 
WV. H. PORTER, 
/ ollectar ot Pettis f (piltiies, Mis pay 
By BASSETT, D.C 
Test Bix # i j) 
DW. ComMMr | Lea ind examined on thi 
iT i i | ™ > \\ 
| | , 
el i | \ | ~ ( Vf \ ! 


\s a 

am 7 : ‘ " 
i Ni - ~ \\ ; =e I , : = i 

' ov é 
] =({ Ss] > - i! j = a i 1 peli ) 
‘ \ 
Ct] Vial i \\ i 1 Sato] a i pt} \ cf 
| , 
West he soutl t\ think Mr. Harvey ow a eluhity 
ad) }? }O iY eyeriyt ' Cont) \ rsy | chic Kx wy ft ‘ sal) it 
, } aes 
ii > i i re I i ii | rs) ‘ ! bOSov [ 
} \ aad 

i) ] piiryve i I ~ ? Worn IY ) y? }7 i «>? rT 

i \\ Ue ~ ; } }. th) t " ‘ ; — | } 

5 ’ 4 . 
V4 QT (jé \\ t | i fh | ‘ \ \] \\ I iN I } \ 
+} ] ‘ 
it It was uy Ci \ Cad] L re 
when | : Ll owned 1 ree vears. | et und 
_— } ‘ ; a ] | ! 
pris il] }) i ait i ii ‘ » ‘ if ~~, iF He, GF 7 i i \ Vil 2 
houelit Wiis Tif sit] " bel tt) | if Iya) i it) vias 
, ' 4 I ‘ ! ? 
cultivated and the south dO was used as a pasture fused It as 
, . ' . . . 

A pasture one vear and then broke if up | inoved a little house on 


the north 40. T oceupted the land until | sold it to Win. T. Kemp 
and claimed it as my own. [| paid the taxes on the land for one 
vear and Wm. Kemp for two vears. I have lost my receipt. 


Tq: ef) pif i?/ 4) VY Tho ipson, 


Menrorn THompson, of lawful age, being produced, sworn, and ex- 


amined on the part of the defendant, testified as follows: 
| live in Sedalia. | have lived in Pettis county since LS5-4. | 
have been county surveyor; was made surveyor in 1835 or 1836 


oe 


i= 
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and filled that office for thirty vears. During that timel surveved a 
great deal of lands in all parts of. the county. I have entered a 
great deal of land in the county for myself and others. I was in 
the habit of making such entries at the land oftice. I know the 
land in controversy. I surveyed the land for Win R. Kemp. 
[ don't think I surveyed any other lands at the time. His 
OL ob} ct Was to get the lines of the land he owned. I made no 
record of the survey. 
To which evidence the which the plaintiff, by his counsel, objected, 
r the reason the law in foree at that time required the county sur- 
vevor to make and preserve a record of surveys made by him, and 
such record would be the OnIV CV idence of such Survey . which ob- 
} clLioh Was by thie court ove rrule d — hich action ol the court the 
plaintiff? then and there duly accepted after time. 


; 
i ‘ 


Said witness, continuing his testimony, said: The survey was not 
nade to establish any corner. It was made in the spring of 1549. 
found thre original C(rovernment corner, but established none hive 
self. It was made te show him the lines. The numbers of the 
| | surveved were the west half of the northwest quarcer of sec- 


tion twenty-four and the southeast quarter of section fourteen and 
N. k. | of the N. BE. 4} of section 25 township lj. range Zl: the 

| >} was prairie he land was all prairie. I put a stake at 
the quarter-section corner between sections 23 & 24, at S. W. corner 
he eietil hn conitrove rsv, mid put te ek iil the section corner 

14, 25. and 24 viley Kemp was present when the sur- 

vev was mad Ile furnished methe numbers of the land. Ile 
() tne certificate oj lo autlol rh) rele thie “UPVEeY Irom this 
ecertificnt |, of course, read it lhe numbers contained if it were 
the same [have given you. | was familiar with such certifi- 

ty Cules it Was revuiar Im Jorn thought SO, [| handle a 
cs manv such certificates frequently rebsied surveys 

from such certificates It purported to be a certificate of location. 
It was signed by the proper office l dont know bv whom it was 
signed. -[ think it was dated in ISids—had only been entered a 
time When T made the surve llenry Reetor claimed that 
Kemp tiad not entered this hal, i in order to satisfy him) pro- 
duced a certificate. Thev quarreled some time about it, and in 


f ior to satisiv tim Kemip we itto the bouse and vot his certifieate. 


This was done before the surve a is Phbiicit it only called for 160 
acres, have never seen thie COCTUITICALEG SINCE | understood that 
Kiley Kemp moved to Oregon. ‘There was no Improvement on the 
land at the timeofthesurvey. It was generally understood through- 


out Pettis COUNTY that all thi land therein had been entered Prior 
to ISTO. | am satisfied it was all entered in 1870 in that neighbor- 
lhhood The prairie land was all o¢ CUP d and fenced. I know the 
peicgutitl I met hima short time after he Col the patent to the 
land. We had a little controversy about the land,and he produced 
thie patent and showed it to me. 

(Juestion. State if you know of lis having made any other entries 
of a similar kind. 
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Objected to by the plaintiff because the same is irrelevant and 

Incompete nt; which objection Was by the court overruled ; 

64 to which action of the court the plaintitl then and there ex- 
ce pted at that time. 

I know of one other entry; it was a piece of land belonging to 
Clifton Wood. | afterwards found Reed's praat nit. dont know of 
any other. Then plamtifl surrendered his patent. Plaintiff told 
Wie he had made eo oreat many similar ( ntries, but these two are all 
he told me particularty about. 


Thompson (re . fer. hy PV tii. 


Cross-examined by plaintilf’s counsel : 

[ made the survey in ISd | think we started from the north- 
West quarter of section 6. took the certifieate 1") my OWT hand 
and read it. LT think it was signed by Watson as receiver. I think 
— only oflicer stoned if | don’t think both the receiver and 
regist ¥ signed is recollect ! ading it. and if satistied ne that it 
Wis such a paper as emvsnated from the land office, and from it I 
got the numbers by which T made my survey. From the time I 
made the survey down until [ heard of Lesenderter’s entry IT had 
pothinge to Tx the hate ‘yf SUFVeC\ lt) THY mind. 

The name of the land otfice—* Clinton “—was printed. I don't 
sav it Was Impossible for me to be mistaken [ don’t think IT am. 
I don’t know the number or date of the certificate. 


69 Thomp ‘i ii /. mained. 


Redireet examination 
The West ; of the \\ ’ of SCC LION p45 Wiis brush land: 7 rut 
oul fa) the ( cp ore QO! Tiie } , Thre re Wiis 4 wood ar 4] of unentered 
land ii tiie Llhe ran mhds were about all elite rod ‘il threat time 


Up there, Some bitth spots Were bot entered, As a rule, prairie 
land Was entered first 


[n answer to question by the court witness said : 
Mr. Reetor claimed that Kemp had not entered the land and Mr. 
Kemp elatmed threat hye had cChter d lt, and this brought about the 


difference. 
PUCH Paid No Taxes on Land in Dispute. 
Plaintiff here admitted that he paid ho taxes Upon the lands in 
controversy prior to lis entry thereof. 
Testimony of C. W. Tristoe for Def'ts. 


C. W. PRISTOE, Ol lawful ave, being produced, sworn, and OX- 
amined on the part of the defendants, testified as follows: 
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There was no vacant land in this neighborhood in 1870 or 1871. 
| went to the land office at Warsaw in 1507 and employed the offi- 
cers to examine for vacant land in Pettis county, and we, after two 

days examination, could only find one vacant plece south of 
bb llat creek. My brother and I went particularly to look for 
land in the ne lvhborhood of the land in dispute. 


Tristou (Cvoss- hk ramined by PV. 


Cross-examined by plaintiff's counsel : 


It was generally understood that it was all entered, but I wanted 
to be certain. I did not examine the books myself. I don’t re- 
Tih Tihy r the names of the othicers ana | don't know what books the- 
examined. 


Tristoe Re-Ex. by Det’ts. 
it ~( xamined by def ndants COUNSEL: 
We went to hunt for vacant lands, not for a tlaw in the title. 
Testimony of Thos O Geary for Lh ids. 


Thomas O'GEARY, of lawful age, being produced, sworn, and ex- 
nined on the part of the defendants, testified as follows: 


~« 
— 
—d 


| live in Benten county, Missouri. I have been living there 
eight or nine vears. I lived at Windsor about four years before 
that. I kept hotel there. I know the plaintiff. IT met him at 
Windsor [le came to my place anid ¢ mploved me to take him out 
to Maj. Thos. Neil!’s, in Johnson county. I did not know what his 
business was until we got there. Ile claimed he was entitled to a 
part of Mr. Neill’s land. Neill said it was Impossible; that he had 
lived there thirty vears, and that it was a part of his farm. Neill 
Invited us to dinner, and = after dinner they compared 
O7 deeds. Neill said that he would not give it up; that 
bie would try him ual law. (; rl Tage home | asked piaimtitl 
if he would not cet into trouble entering land that men had im- 
proved : that he could gel plenty ol vacant land that wis clear 
and vacant that would cause no hard fe lings, Ile said he did not 
want that kind of land; that he would not pay taxes on it. He 
wanted land that was improved and rich men owned. ‘That kind 
of land he could make count before they got it back. [asked him: 
“Suppose a poor mat had an eighty acres of land and there was a 
mistake against it, if he would take it away from?” He said he 
would not be so hard with him; he would let him have it for a trifle. 
Hle said he was coming back & rent a room of me; that he had to 
go back to Boonville and find out mistakes in other tracts, and find 
out if they were worth entering. I contended that it was better to 
get unimproved lands, but he said he didn’t want that kind, but 
wanted improved lands. He told me he had been to Boonville in 
that kind of business that summer; that he was going to Boonville 
o—2SU 
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and was coming back; that he would look over the books and see 

if he could find mistakes in tracts of land the same as in Mr. Neill’s 

cause. ‘There were several pieces, he thought, mistakes were made 
In, and he was going to look into them and see whether the ‘V 

6S were linproved or unimproved. This occurred in 187 l or 
1572, in the fall or in the spring. 


{ 'ross- fer. ot Theos. OPCs, ary. 


(‘ross-exatmined by plaintiff s counsel : 


This eonversation oceurre 7 in thie fal] of IS] Or 11) the spring of 


1S72. We had to inquire the way to Neill’ s. Neither knew the 
way. Ile did not seem to know the way. Ile and Netll did not 
seem to be acquainted. I understood from Neill the lind which 
Sensenderter claimed he had encios ania live d (1) if thirty Vears, 
l ura rstand that he was ole to see these lands in which there 
were mistakes, and if they were improved he was going back to 
enter them 


lestimo iW of Pelee / Sis is her for Def ‘ts. 


, , 24 } ° . i. Pa : 
SAMUEL SWISIHITER, Ol lawtul ave, DCING pro luced, SWornl, and CX- 


amined on the part of def 


, I 


. , 1} : : 
ndants. testifies as follows: 


| live near Windsor, im Pettis county, Mo. I have been living 
there for fitteen years last fall. I first met the plaintu@l in IS71 on 


1872. | ie lo by house and told bt) th iid enter 7 il plece a 
mv tana ile told me how he got inte ae business. tle said he 
had beell broke ll} LWice 1h Ast. l, LIS, Ile suid that he hia Ll to Lave 
some way of making a living. Tle said he went to Boonville and 


* 


went in the land oflice to hunt ap mistakes and enter lands. Ile 
said he had a lawver in Washington city who would help him. He 
was there fiveor six hours. Ile appeared to want tostay. Ile 
Go tried to scare me into buying the claim he made of having 
entered part of my land. [asked him why he entered im- 
proved bean) jr Ople Were 1IVINYG On, ane \\ hy hie did not enter vaeant 
lands. Ife said he did not wantit; that he would not pay taxes on 
it if they would vive It to Lalan. lle told me he had entered the 
Kemp tract also: he sad he hh cha | otfe read t ose {| LO Nir. = ” but he 
wouldnt take tt. Ile said that it had a niee brick house on it. Ile 
told bie also about the Neill entry. Ile talked about twenty acres 
near Clinton. tle said he did not know whether the twenty was 
improved or not; don't know that he said how many entries he had 
made 
Ile said that he was living at Boonville. | asked him why he 
did not go and enter raw land. Ife said he would not pay the taxes 
on raw land. Ile told me it was his business to look up lands and 
sell if he could find any mistakes in the entries of the land. 


Ue 
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Cross- Ex. of Sam’l Swisher. 


Cross-examined by plaintiff's counsel : 


I think we had this conversation in 1872. 


Testimony of Marion Thornton for Defendant-. 


Marion Thornton, of lawful age, produced, sworned, and exam- 
ined on the part of the defendants, testifies as follows : 


I live eight miles south of Sedalia; have lived there for 

70 thirty-four vears. I met Mr. Lensenderfer once. I think it 
- was nine or ten vears ago; met lim about nine or ten miles 
northeast of here, at the house of W.D. Cummings. Hecame while 
| was there. Cummings lived three miles from the land In contro- 
versy. I had a conversation there with lim at Cummings’ house. 
Ile said that he had been out to see this land, and that it was well 
uoproved, and that he (plaintiff!) had euatered it, and that he had 
offered to pay Kemp for lis improvements and:compromise it in 
that manner. Ilestaid there a long time, and we had quitea lengthy 
k, and it is bard for me to retnember it. Iletold me he had been 
unfortunate and had been broken up, and that he had been engaged 
ny entering Government lands; dont know whether he showed me 
a list of lands or not ar told me that he had entered a considerable 


0 ut the Kemp and Chamberlain 

Pacts of iauhad that he was now okiIng up these tracts Ol land : told 
that he was either living in St. Louis or had been living there; 
didn’t tell me the character of the lands he was entering, nor his 


manner of entering. T asked him if he thought it was right 
| | L) dis possess yy pri who had Improved lands, and 

he said he was not bound to make good the mistakes of others; 
mat it probably occurred through the mistakes of the officers of the 
land office. TI had referenee to the Kemp tract when | asked him 
this question. | knew that he had entered improved land by know- 
big this traet ar sald ye had been a clerk Lt) the land otlice him- 
familiar with the way of, doing business there, and he 
Knew about such mistakes, and that 1t — possible for mistakes to 
oceur. 


— : a nee 
Testimony of Jno. S. Lingle for Defendants. 


Joun S. Lincre, produced, sworn, and examined on the part of the 
detenduants. testified as follows: 


| live in Sedalia. I am seventy years old. [used tolivein War- 
saw, Mo. In 1849 1 was clerking for Jolin Atkerson. I was not 
emploved in the land ottice. I knew the building the land office 
was in. The office was burnt in the fallof 1861. Theday after the 
fire I saw lots of scorched and burnt papers, from the burnt build- 
ing, scattered over the town. 
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Defendants here read in evidence the copy of a letter at- 
{p- tached to the deposition, taken at Boonville, in relation to the 


, 


5 i 2 a " Ss : As , ion B be. ’ ald: 
A fte r which Saild witness, tn continuation OT fils testimony, sald: 


I knew M. L. Means. He lived at Warsaw. I knew him twelve 
vears. Ife was register'at the land office. I knew his writing very 
: ' 


wel] l ean't sav that the writing shown me Is the writing of \ 


‘ 


Testim Yi i S.:L Ili Aly yi for I) fendants. 


S. L. HicgureyMay, being produces d. sworn. and examined on- the 


g 
part of d ndants, testified as follows 

[ry LS6o ana ISba Wil living in Sedalia Was deputy counry 
elerk froin 1866 to IST72Z. The circuit clerk and recorder were con- 
solidated This man was in the county cle rk s othe Uy to the time 
Crandall was elected reeorder. It was in the ofhee as part of the 


, . : ’ ’ . 
" " . ; ’ ’ aro? ve" . , , . re 
records ; Have ho had occasion to examine the map Tol several 
4 


When the offices of clerk and recorder were separated the county 
. . ’ . ! ' ‘> oe # 
eourt directed the plat of entries from the land othice to be kept in 
s 


*% 
ile I was 
e , 1] ] , . . ° 
o i . ; . . _ , ’ . ‘ 
eyed are KRTeEW IS HANGWrILTINY Very Well | recoyvnize the 


| [knew M. L. Means: he was circuit attorney w 


L u 
writing and signature as tis. On the certificate attached to the 
map of entries here shown me the certificate and signature is in 

> . . 
his writing 

/ i ‘ ia Pit hey. Recor sy 

It is her creed t Samuel Ritchev. recorder of deeds within 
and 1a)? ‘ | ~ 1}? ’ ft oe if thi, Pelsil ()] miap of entries shown 
to the witness Wright is part of the records of his oftiee, and that 
he found it there when lhe went into the reecorder’s office in 1S7S 


. , . : + , , . . : + 
Defendants h read in evidence the deposition of Mat. Umstead. 
, , 7 vs 
~ . . . ° 
Wilicil IS Us TOLLIOWS 
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Deposition of M. l instead. 


Deposition — Matt. Umstead, produced, sworn, and examined on 
the Slst day of August, in the vear of our Lord one thousand 
elght hundred and se venty- five, between the hours of eight 
in the forenoon and six o'clock in the afternoon of that day, 
at the law office of W. B. Brack, in the city of Sherman 
and in) the county of (ire ‘VSOn and State of Texas, before 
me, C. V. weep a notary public in the county of Greyson 

and State of Texas, in a certain cause now pending in 

74 the cireult tier of the county of Pettis, in the State of 

Missouri, between Wim. Sensenderfer, plaintiff, and James T. 
Kemp, administrator, ef al., defendants, on the part of the de- 
fendants. 


Marr. Umsreap, of lawful age, being produced, sworn, and ex- 
amined on the part of the defendants, deposeth and saith: 

My name is Matt. Umstead: age, 29 vears ; by occupation, a 
farmer; residing at present in Greyson county, Texas. [ am 


se. gaan — Win. ee ae planta in the above cause. | 

t knew him in Se ‘pte mber, LST: [| met him at a hotel in War- 
re oat ae Missouri; have known hie ever since. Sensenderfer was 
boarding at the same house with me. Ile did not then have any 


business, as far as I could see, but Sensenderfer told me what his 
occupation had been. Te stated to me that previous to his coming 
to Warrensburg he had been engaged as-isting In the United States 
land otlice at Boonville, Missourt. I dont remember that he eave 
the date more precisely than stated. Ile stated that he had some 
position in the U.S. land office at Boonville, \issourt. I cannot 
remember the position or just what lis connection with the othee 

was. Hlesaid he was engaged then looking up titles to land. 
re He never asked me to engage with him in entering land in 

(ass county, Mo. Ile wanted me to cri) and live on them and 
claim them as a homestead under the United States homestead laws. 
He told me the tract was not a d, and was vacant, and was 
claimed by a non-resident. Ile told me I could have half of it, and 
that the land had been Clits red bv Wrong numbers in the land otlice 
In Boonville, Missouri. Sensenderfer did teli me something about 
entering the tract of land in Johnson County, Missouri, claimed by 
one Thomas Neal. The land referred to is the same land that Sen- 
senderfer sued Neal for in Johnson — Hlealso told me that 
Neal had entered the land in question a long time before, but had 
made a mistake in the entry in the numbers, and that he found out 
the mistake while in the land office in Boonville, \lissourt. He also 
told me there were other lands in the same condition. Ile stated to 
me that he had been about the U.S. land othee at Boonville, Mis- 
souri: while there he had examined the records a good deal and 
had found that in Johnson county, Missourl, there was several pieces 

where the parties entering or trying to enter had made mis- 
a6 tukes, and stated he was working them up. 


MATT. UMSTEAD. 
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Sworn to and subscribed before me on the day, at the place, and 
Within the hours first aforesaid. 
J. V. COCKRELL, 
Notary Public, Guyer County, Tx. 


The defendants next read in evidence the deposition of Gustavus 
Ritchey, which isas follows: 


Deposition of Cris. Reiche for DD fendauts. 


Deposition of witness produced, sworn, and examined on the 50th 
day of August. A. D>. IS7T5, between the hours of eight o'clock in 
the forenoon and six o'clock in the afternoon of that day, at United 
states land otlice im the CILV Ol Boonville, (Cooper COUNTY ana 
State of Missouri, by consent of parties, before me, Jolin Cosegrove, 
a notary publie within and for said county, and who was duly 

qualified Mareh 24th, S74. and that mi commission will expire on 

75, na certain cause now depending in the cir- 
cuit eourt of Pettis eountyv, Missouri, between William Sensen- 
derfer, plaintifl, and James T. Kemp, adm’r, ef al., defendants, on 


(iesraves Rereue, of lawful age, being produced, sworn, and ex- 


, . } j ’ ‘ 
amined on thy paar Ol gqderepiaahnt-, Sas 


ad ‘ , " | . . e " } " . '. } ' . ] 
id \Iy Diitne Is Gustave welche; DIV residence Is lh tiie CILN of 
) a ‘ } } 
Boo lam register of the United States id office in 
! oe sonal on, . : Some ae ree 
thie ClEV OF bp awe eeec. \lo. bbiaiVe held Eibls olil stnce tire Titst Gay 


Oj July. IS, y 
» ’ ! : } - . : . Bee + on + } . 
Books shown witness and identified by him as traet book. Warsaw 
. - 4 > q = . rare " — *ded —_— Tp ‘ a 
district. POWs ta. TPOom range 21 to range oo: towhship 458, from 


range Zl to rahee ty 


This book purperts to be a copy of the tract book of the entries 
made at the Warsaw land office and certified to Washington, and a 
certified COpYV sent from the Gre eral [.: nal (df Trae at \\ ashlneton to 
this—that is. itis a certified copy from the General Land Otlice at 
Washington, D.C... of the entries made in the Warsaw. Mo.. district. 
From the records on file in this otliee Uftind that the books of eutrv at 
Warsaw were burned. 

This information is eonveyed by letter from the Genera! Land 
thee at Washington, dated Kebr ary Ith, 1S63, a COPY of Which Is 
herewith tiled, marked Iexhbibit “AL? 

On page five of the book referred to [ find the following entry of 
record, to wit: Under the entrys in section 14, township ve range 


zh, there appears the following | ire soe. I. Lol S. I. +,8 e sec. 25.” 


—— 


This entry appears In red ink (on } ize Sof this book, under the head 
of section 2o, township 47, range 21,appears the following entry 

78 in red ink: “S. E. lots. &i114 RE } of N. EB. t 23, & WV. 
La 3. 4. se 


Under the head of acres, 160, opposite this, the following appears 
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in red ink: “Located by W. R. Kemp, assignee of Thomas W. 
IIenlev, June 15th, 1848. with M. B. L. W. No. 1384, act Feb’y 11, 
1847," a copy of which entries is herewith filed, marked Exhibit 
a's 

On the same page, 9, of said book there appears the following other 
entry under the head of section 25, township 47, range 21: E. 3 of 
Ss. W.} & N 2 of S.W. 4,and opposite this, under the head of acres, 
“160,” and opposite, located by Wm. R. Kemp, assignee of David 35. 
Crow, June 13th, 1848, M. B. L. W. No. 6227, act Feb'v 11, 1847. 

A copy of which entry is herewith filed, marked Exhibit ©. 

(Juestion by deft’s atty. Look at said book of entries and state 
what the same shows with regard to the west half of the N. W. } of 
sect. 25, township 47, range 21. 

Answer. On page 9 of said book, right under the entry first above 
quoted on page % the following entry appears: The 38. W. of 
= wi sec. 2o, township 47, range 21, Is purported to be entered by 
Simeon Payne, Nov. 20th, 1853; No. of certiticate of purchase, OUOLT, 
anid under this last entry and on the same page appears the follow- 

ing other entry: 
a) Phe N. W. | of N. W. 4 section 25, township 47, range 
21, bv Berry L. Greer, Jan’y 16, 1854; No. of entry, 37026. 

These last entries of Payne and Greer are made in black ink, 
copies of which entries are herewith filed, marked Exhibit D 

he letters “ M. b. L. W.,”" as they appear on said book, mean 
“onilitary bounty land warrant,” and the words “act 11 Feb., 1847,” 
refer to the act of Congress under which the land warrant was Issued. 


{ ross-cXNamlby / Ly thas plaintiff's allorneyv waved. 
GGUSTAVO REICITE. 
ee rane a ee Me ie ine _— 
ed and sworn to before me on the dav, at the place, and 
i¢ hours first aforesaid 
JOLIN COSGROY EF. 
Note) 4 Pu hhie. 
Which said Exhibits “A.” “BO “Co” and “ D” are in words and 
_ a 


| sive Co hOLLOWs, Lo Wil 


* = 


Exainit “A.” 
Letter from Comr Gen'l Land Oil ce lo Reg. & Ree'r. 


GENERAL LAND Ovrice, February 12, 1865. 

GienrLeMaNn: In accordance with the provisions of the law the 
President of the United States has directed the discontinuance 
SU of the land oflice at Calhoun, Mo., and that the unsold lands 
In the district be attached to the Boonville district, where 

thi Vv will be made subject to sale and location hereafter. 
lt having heretofore been reported to this office that the whole 
contents of the register - and receiver's otlices at Calhoun were 
burned some months since by the rebels, there of course remains 

nothing to be delivered to you. 


x 
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This office is now opening a new set of tract books, in which are 
posted the lands herctotore disposed of in the “ Western district,” 
either at Warsaw or the other sites of the oflices for the district. 

These books will be shortly transmitted, and upon there receipt 
you will issue a notice once a weck for six weeks in two papers hav- 
Ing the largest circulation im your own and the discontinued dis- 
trict, speciftving the day on which you will be prepared to receive 
appli ations for thi echniry of lands in the old “western district.” So 
far as applicable, the general instructions contained in letter to you 
of July 15th, S61, respecting the discontinuance of the St. Louis 
district, will be applied to the present ease, particularly as regards 
the numbering of applications, entries, ke, and you are therefore 

referred to those mstructions 
S| enclosed Is a COPY of the public notice No. OSS of the dis- 
eontinuanece of the Calhoun or “ western district,” which you 
will cause to be published as above directed and for a like period 
of time, not, however, awaiting the receipt of the tract books, but 
give Immediate publicity thereto 

Printed copies of the above will be sent you for distribution. 

The receiver, as district agent, is authorized to detray the expense 
of these publications, referring on lis vouchers ty to the date of this 
letter. 


You are rr quested tO ACKNOWL! 


r 
hi 


Very respectfully,  § CILAS. ELOWARDS, Comm. 


e the receipt hereof. 


Register & receiver, Boonville, Missourt. 


U.S. Lanp OFFICE. 
BooONVILLE, Mo., cluqust the 50th, 1875. 


I, Grustave Retehe, register of said otlice, hereby certify the forego- 
Ing to be a true, full, and correct COPY Ol thie original thereof as the 
sume appears and remains on the files of official letters of this office. 

ln testimony whereot T have hereunto set my hand (this office 
having no oflichal se ai), at office.in Boonville, Mo.. the day and year 


GUSTAVE REICHE, Register. 
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day and vear last above 


Written, 


SEICHLE, Register. 


I 


GUSTAVE 
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85 Defendants next read in evidence the deposition- of Geo. | 
Ritchey, John M. Gotts, — A. C. Widdecombe, wiiich are in | 


words and figures as follows: 


Deposition of (y¢ 0. Ritchey for Lh f ts. i 


Georce Rirciety, of lawful age, being produced, sworn, and 
examined on the part of the defendants, —: 


[ ams: twenty-seven years of age; reside in Boonville, Mo., and 
am receiver of. the public monies at the United States land office at 
boonville, Mo.: have been receiver since the Ist day of Mareh, 
IS74. | have never seen toe original records of the Warsaw oflice 
In this office, and this office embraces the distriet of lands embraced 
in the Warsaw oflice. That district was formerly known as the 
Calhoun or western district of Missouri. [am not acquainted with 
the plarmtill. 
GhORGhH RIEPCITEY, 
hecr U.S. L. GO. 


Subscribed and sworn to before me on the day, at the place, — 
between the hours first aforesaid 
JOLIN COSGROVE, 
[SEAL] Notary Public. | 


(sig. Deewhe Recalled by PUT. 
Gustave Rercuer recalled by plaimtifl’s attorney : 
The letter dated Nov'r 15, IS72, a copy of which is hereto attached 
and marked Exhibit “ by” appears Ol file dmMgng the oflicial letters 
in this ofhiee. 
Thi original I iter here shown the \V ItNess, and i identities 
S6 itas the letter received from the Commissioner of the Gencral 
Land Ofliee at Washington, i). C. 
lke-examined Ly\ the defendant in the case of Wim. Sensen- 


] '% ! ; ’ ] .* « 
derier agalbst Samuel Swisher : 


The book shown witness as containing entries made at the land 


oflice at Warsaw, in sections 62 and 56, township 44, range 25. It 
Is admitted by the counsel for the plarntitfand defendants that this “| 
book Isa record of the land office at Boonville, Mo - 


Qn page Ll of said book appears the following entries of record, 
to wit: 

Kh of N. BE. } 32, 44, 25. See section 35. 

W. IN. $52, 44, 25, 50, 1.25, 100, Win. Sensenderfer, 24 Sept., 
i870, 415k. | 

Io} of N. EL} 35, 44, 25, 80.00, located by Benjamin W. Brice, 
1699, Nov. 21, 1856, per M. L. W. No. 40872, act 1555. 

W. : of N. E. 30, 44. 33, SO.00, loeated by Mitehell M. Lampton, 
441, June 17, 1856, per M. L. w’t No. 26384, act 1555. 

W.i ON. Ee. 355, 44, 25, 80.00, located by Benjamin W. Brice, 1700 
Nov. 21, 1856, per M. L. w't No. 201, act 1855. 
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EK. } of N. E. } 32. & N. W. } 35, 44, 23, 240, 75, 180.00, Mitchell 
M. Lampton, 4a 16th, 1855, 46047. 
N. Ek. | of S. W. 4 35, 44, 25, 40.00, 1.25, 500, Mitehell Lampton, 
July 5, 1856, 48860 
N. E. tS. E.432 €N. W. ' of S. W. 2 33, 44, 23. SOL00, 75, 
Si 60.00, Mitehell MI. Lampton, April 26, 1S56. 47993 - a copy of 
which said entries 1s herewith filed, marked Exhibit “ F.” 


GUSTAVE REICHE. 


Subseribed and sworn to before me on the day, at the place, and 
between the hours first aforesaid. 


JOHN COSGROVE, 
Notary Public. 


Which said Exhibits E and F are in words and figures as fol- 
lows, to wit: 


Exauipit “ kk.” 
Lett r from Aet. Com 'r to Req A Pee’. 


DEPARTMENT OF THE INTERIOR. 
GENERAL LAND OPFFIcr. 
WasHinaion, D.C. Nov. 15th, 1872. 


fegister & receiver, Boonville, Meo 
(VENTLEMEN ° Your attention is called to the following locations 
1 military warrants, act of lSoo, which are found to be in confthiet, 
itera care ful examination and comparison of the records, with the 
papers on file, viz: 
Warsaw Ro. & R. No. 44, June 7th, TS56. in the Hann of ML. M. 
Lampton, warrant 26384. W. 3 of N. E. } see. 35,44.N., 283 W., 
SS piiter ted Apr. 1, 1850, and Warsaw R.& R \, , ITH0. Nov. 
“1. 1856. in the name of Benjamin W. Briee, warrant 201, 
LO, W Lof N. E. }, said section 5. 
ia br e's location Is therefore Invalid beeause of the prior loca- 
tion of said tract by Mr. Lampton, but it appears was inadvertently 
llowed and patented Nov. 10th, 1859, and the patent sent to the 
Ilon. Piderd Lovejoy, Hlouse of Representatives, May 17th, 1860. 
You will inform Mr. Brice of the foregoing faets, and that upon 
a duly executed relinquishment of lis patent to the U.S. and ap- 
plication through vour oflice in the usual form the warrant may be 
return d with a certiticate attached authorizing its relocation. 
Very respectfully, Ww. W. CURTIS. 


F leting (Comm tSSLODCT. 


’ 
; 
} 
i 


U.S. LAND OFFICE, 
DBOONVILEI , Mo., August OOth, LS7». 
|. Gustave Re iche, regist r of said oflice, her by ce rtify the fore- 
oOlng to be a true and correct COpy of the original thereof as it Ap- 
picars ana re mains Ol} the oflicial li tter files ot said othe. 
Witness my hand (this olhice having ho ollicial seal . at othee. in 
Boonville, Mo., the day and year last above written. 


GUSTAVE REICHE, Register. 
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| Deposition of Jahn Grolt for Def’ ts. 


Joun Gort, of lawful age, being produced, sworn, and examined 
on the part of the defendants, deposeth and saith as follows: 


l am forty-one vears of age and reside in Boonville. Iam now 
book-keeper in the Central National — of Boonville, Mo. I held 
the office of receiver of public monies in the land office at this place 
from eb’y, IS70, to Ist of eb'y, IS74. | wasa clerk in the office 
for one vear prior to the commencement of my office as receiver. 
(The books of record mentioned in the deposition of Gustave Reiche 
shown witness and were identified by him is the Same books that 
were In the office while he was clerk and receiver therein.) They 
are called tract books. These were the only tract books used in this 
office pertaining to the land mentioned in them. I am acquainted 
with the plaintiffin this suit; have known him since the spring of 
LS7TU. I first became acquainted with him at this place In the U.S. 
land oflice. Ile remained here the greatel portion of the following 
twe vears. Hle had no position in the land office during that time. 
Ile was at the land office during the time he stopped here nearly 
every day. He appeared to be making examinations of the records 

with a view of eutering aha locating lands. There did not 
v2 appear to be any one assisting hit in his‘examination of the 

records, llis examinations of the records were contined Lo 
the tract books above referred to. During the greater portion of 
the vear IS70 William Whist was register of lands in the land office 
of this place. 

The method pursued by Mr. Sensenderfer ino making examina- 
tions of the records in this office during the time he was here was to 
check off in pencil on plats the land that had been entered as ap- 
peared by the tract book. The vacant desertptions on the plats 
were supposed to show the vacant public lands, ana from these he 
made his entries. 

The rule with regard to entries made under military land war- 
rats in) the oflice Was to Inake thi Mr) TTL , Ink On) the tract books 
in the othee, elving il description, the area, name of locator Or as- 
signee, and date of location, nutnber of warrant, the act under which 
the warrant was issued. There was in addition to the tract books 
a book or register Known as the register of “ warrant locations.” All 
warrant locations were posted in this book, 

The entries in the tract book as certified from Washington were 
not always found to be correct. Mr. Sensenderfer, during his stay 

here, became acquainted with the fact that there were errors 
95 in said book. It was a matter of conversation inthe ottice. This 

office does not contain all the records kept at the Warsaw 
othee. This tract book purports to he il COPY of the books in) thie 
General Land Office at Washington city as made up there from the 
reports from the Warsaw office. Mr. Sensenderfer made a number 
of entries of land in different counties; made some in Pettis, some 
in Henry, some in Cass, and some in Johnson, and some north of 
the river. 
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I remember of hearing Mr. Sensenderfer say that after he made 
the entries that he went to see the lands and found some of 
them occupied and claimed by other parties. I understood from 
Mr. Sensenderfer that he came here from St. Louis; that he had 
been living In St. Louis for a good many vears.. I heard him say 
that he lived, before he went to St. Louis, in Quiney, Ill. He also 
stated that he had been in Colorado: that ne had some agricultural 
and mineral lands there. [also heard litm say that he Was It the 
habit of corresponding with an att’y or attvs at Washington, D.C, 
with re Cane, to the entries that he had made after he found that 
there were adverse claims to the land. 

“In some instanees he expressed a doubt about the lands being 
subject to entry. 


Cross-examined bv the plaintiff: 


? 


nM These tract book- were Copied from the original tract books 

rae Washington. The traet books that were destroved at 
Warsaw were made from pasting the applications made at that office 
inte the traet books 


‘> 
rast 7 , “ ) 2s ’ “ae - 
mat tract books at Washi mrfon and from Which the book In this 
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Ans. Yes. eCah readd and WHFrite 
, ‘ } : ' ' } ' " 
Qduestion by pl tP’s attv. Did Mr. Sensenderfer persue the usual 
‘ . ; 
, j s | : ’ | } ’ 
method (>| thos (lies Mil r ta) wi eeke if this off] i } ijiss CY file 
’ ; , , . : 
; ; i 4 ; ‘ seve *) 
nation of the books at this othe 
Lns. Yes 
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‘ . 
attorney. 
Et as ‘ } ] ] 
Question by plth’s attv. Are these books open to all persons de- 
so u * 2 . + 
SIPPY Ti) hovcriite levtieds 
’ ‘] ' | , ’ 4] } > } 
Ans Yes, sir Phe Instructions of the departmMeht are to KECD 


them gn oan accessible Place anid open to the Inspection of those 
wae, ee 
qgesiringe to look al them 


Q5 Question by plth- att'v. Are not all the lands not shown to 


} 
have been ent red by this book Open to enirv ? 
Answer. Yes, sir: and tne officers are instructed to regard such 
as undisposed of and subject to entry 


? 


C Jur <tion and answer oObrecced to by deft't’s attorney. 


(Question by plil’s atty. Was not vour testimony in your direct 
examination In answer to questions propounded to vou by def’t’s 
att y : 

Ans. Yes, sir; I so regarded it. 
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Re-examined by def’t’s att’y: 


It was generally considered that at the time the plaintiff was here 
that all the lands in Pettis and Jolinson counties were entered prior 
to that time, but on close examination it was found that there were 
some vacant tracts in those counties. 


JNO. A. GOTT. 


Subscribed and sworn to before me on the day, at the place, and 
between the hours aforesaid. 
JOHN COSGROVE. 
Notary Publie. 


lor want of time to complete the taking of these depositions the 
taking of the same is continued to the dlst day of August, at the 
same place and between the same hours. 


CH) Deposition of A. C. Widdicombe for Def’ ts. 


A.C. Wippricombe, of lawful age, being produced, sworn, and ex- 
amined on the part of the defendants, deposes and says: 


My age is thirty-three; I reside in Boonviile,.Mo.; I am an attor- 
ney-at-law; I have been an attorney for ten or elever vears. I am 
acquainted with the plaintil in this ease. I first met him in 1869 
or 70; [met him in Boonville; I saw him frequently in the land 
office at Boonville and on the streets. Ile was examining the ree- 
ords when | saw him — the land office. have seen his hame on 
the reeords of the land ottice, and trom conversations | have had 
with him I know that he had entered lands at the Boonville office. 
He did not confer frequently with mine about making entries of land. 
[ know about him entering land in Pettis county. I can speak 
positively of his having entered in see. 6, township 4o, range 25. I 
know of his entering the Kemp tract in controversy in this suit. 
| obtained for him trom the General Land Office at Washingtor a 
certitied Cup; «= the original appiucation of Wm. R. Kemp some 
time subsequent to his making the entry—the plaintif?s entry. 
This application, of which I obtained a certified copy, was the ap- 
plication of Wm. R. Kemp touching the land in controversy. I 

think I] made this application in writing. Tam satistied it 

a) was in writing. Iwas in Washington at the time, and I re- 
ceived a letter from the plaintill requesting me to gel a cer- 

tified COpYV of the application of Wim. Rh. Kemp. At the same time 
l obtained for him a certified copy of au entry in Johnson county. 
| think the plaintiff was in Boonville when I went on to Wash- 
ington. He did not speak to me about these entries before I went to 
Washington, I was in Washington from November, 1571, to Au- 
gust, isia. 8 returned to Washington after that, and then r turned 
to Boonville in October, 1575. | was practicing my profession In 
Washington during my stay there; my principal business was In 
the General Land Office and Interior Department. | have a brother 


OK SE Se 
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idicombe, who resided here three years prior 


- in Bates county, Mo. Some time in the 


Was ebgaged in Pettis county In assisting 
Is aha titles lle made Boonville his 


tne. Tle never held any official position 
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Dero make any entries of land. Ile 
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| lave ribspede il hundred entries of 
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uel Swisher that the foregoing depositions m-y be read in both of 
said causes so far as the same are relevant and competent. 


This August 3lst, 1875. 
WM. SENSENDERFER. 
PHILLIPS & VEST, 
JNO. MONTGOMERY, Jr., 
Alt’ y- for Def t-. 


100 Certificate Attached to Map of Entries on File in Recorder's Office. 


The defendants next produced and offered to read in evidence the 
certificate attached to said map of entries on file in the recorder’s 
office, and also the entries on said plat in seetion 14, 25, 24, and 25 
of township 47 and of range 21; to the introduction of which said 
certificate and said portion of said map of entries in evidence— 

Plaintiff, by his counsel, then and there objected, for the reason 
because the same is not certified and authenticated as required by 
law, and beeause the same does not give or purport to give the No. 
of survey or No. of acres in any tract shown thereon. 

Which objections were by the court overruled and the same per- 
mitted to be read in evidence. 

To which ruling and action of the court the plaintiff then and 
there duly accept d at the time. 

Sald certificate and said entries are in words, figures, and form as 
follows: 


(Here follows diagram of plat marked p. 101.) 


102 I, Mark L. Means, register of the land office at Warsaw, 

Mo., do certify that this and the — inving township plats 
embraces all the territory in Pettis county, Missouri, ‘with the names 
of the original purchasers endorsed on each tract purchased at said 
land office, as appears by the original plats, books, & records at said 
office,and that said plats are correctly transcribed, with the endorse- 
ments thereon. 

Given under my hand this Ist day of July, 1858. 
M. L. MEANS, Register. 


Defendants next offered and read mn evidence the depositions of 
Thomas W. Eustice and John F. Philips, which are in words and 
fi igures: 
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Deposition of T. W. Eustice. 


Depositions of witnesses produced, sworn, and examined before me, 
I’. M. Heaton, a notary public in and for the city of Washington, 
District of Columbia, at the anteroom to the office of the Commi is- e 


sioner of the General Land Office, ia the Department of the In- 
terior, city and District aforesaid, on the Sth day of May, 1830, 
between the hours of eight o'clock in the forenoon and six o’clock 
In the afternoon of that day, to be read in evidence in the cause of 
Williain Sensenderfer, plaintiff, against Samuel A. Kemp et a/., 
pending in the cireuit court of Pettis county, State of Missourt. 
10:3 Deposition of Thos. W. ERustace for Detendants. 
Thomas W. Eustace, of lawful age, being produce, sworn, and 
examined on the part of the defendants, deposes and says: My pres- 
ent residence is Washington city, D.C. as a clerk in the General 
Land Office; been so employed since April, 1875 
The paper shown him is temporarily in his custody as book-keeper 
for the State of Missouri, a copy of which paper is herewith filed, 


marked Toxhibit “A 
Plaintiffs counsel, W. I]. Beck, objeets to the introduetion of or 
taking of any testimony relating to the official papers or conduct of 
the veneral or local land offices. That is a matter of record, and 
Cah be oflicially certified to by the (‘ommiussioner of the (reneral | 
Land Office. 
Further deponent saith not 


THOS. W. EUSTACE 


Subseribed and sworn to before me at the place, on the day, aud 
betwee nm the hours first aforesaid 
Yr. M. HEATON, 
Notury Public. 


Which said exhibit —" referred to 1) the deposition Ol Thos. 
W. Icustace is in words and figures as follows: 


104 Ex. A. 


ee 


fed DEPARTMENT OF THE INTEKIOR, 7, 2 
GENERAL LAND OPFPFriceE, Ma. Ee. we Ee. 


Wasninaton, D. C., Sept. 9th, 1880 


[, J. A. Williamson, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of the application to locate 
military bounty land warrant No. 1354, issued to Thomas W. Henley 
under the act of Congress of February 11th, 1847, 1s a true and literal 
exemplitication of the original now on file in this office. 


vo“ 


} 
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In testimony whereof I have hereunto subscribed my 
[sEAL.}| name and caused the seal of this office to be affixed, at the 
city of Washington, on the day and year above written. 
J. A. WILLIAMSON, 
Commissioner of the General Land Office. 


Application to Locate Warrant # 1384. 
(Copy of application to locate warrant 1584.) 


I, William R. Kemp, of Pettis county, Mo., hereby loeate the S. E. } 
of the S. E. } of section No. 14, the N. E. } of the N. E. } of seetion 
No. 23, & the W. } of the N. W. of section No. 25, 1n township No. 
17, of range No. 21, containing one hundred and sixty acres, in satis- 
faction of the within warrant. 


(Signed) WILLIAM R. KEMP. 
June 13th, 1848. 


105 Attest: W. WATSON, Register. 
DAN’L ASHBY, Ree’r. 


LAND Orrice, CLinton, Mo., Ju/y dist, 1848. 


We certify that the above location is correct, being in accordance 
with law and instructions 
W. WATSON, Register. 
DAN’L ASHBY, Ree’r. 


Deposition of Jno. Ie Philips nr Lh fi ndants 


Jous PF. Purrirs, of lawful age, being produced, sworn, and ex- 
amined on the part of the defendants, says: 


That [am 45 vears old; residence, Sedalia, Missouri; at present 
residing ail Washington, 1) Cand i member r of the ith Congress. 
| was well acquainted with Dr. W. Watson in his lifetime. I lived 
in the same town, Georgetown, Pettis co inty, Missouri, from Sob 
to S62: for one vear of this time L boarded in his family, and he 
was my family physician. After his return from Oregon, after the 
war, | resided in Sedalia, Missour!. | had frequent business trans- 
actions with him and was quite familiar with his handwriting, hav- 
ing frequently corresponded with him and seen him write. Ihave 
examined and now hold in my hand the original of the paper 
marked Exhibit“ A,” reterred to in the deposition of Thomas 
Li) W. Eustace, and am satisfied that the application hh question 
is the handwriting of said Watson, who was then register of 
the land office at Clinton, Missouri. The writing in the applieation 
and the signature of Watson are evidently in the same ink, and the 


formation of the capitals W, which is peculiar to his signature, 
leaves no doubt in my mind that he wrote the application. 
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Cross-ex. of Jno. F’. Ph ilips hy PU. 


Cross-examination by Mr. Beck, att’y for pli. 

The certificate tothe application is, in my opinion, also the hand- 
writing of Dr. Watson, but there is an apparent dissimilarity, In that 
the certificate is written more carefully and ina finer hand than 
the application. ‘There is this further dissimilarity, that the figures 
lin the certificate differ somewhat from the same figures in the ap- 
plication, in this,in the ecertiticate they have a slight upward stroke, 
which is not common to those in the application, but there Is a 
striking similarity in the other figures common to both writings. 
The letter Win the certificate ln press- me more than anything else 
that Watson wrote the certificate. In this | may be mistaken, but 
[ have no doubt as to the application being in Watson’s hand- 
writing. 

JNO. F. PHILIPS. 
107 Subseribed and sworn to before me at the place, on the 
day, and between the hours first aforesaid. 
. M. HEATON, 
Notary Public. 


PY if Objects to Depositions of Eustace & Philips. 


To the introduction of which said depositions and evidence the 
plaintiff at the time objected because they nor either of said deposi- 
tions tend to este isi LED material fact at issue it) this Cause, 

Which objections was by the court overruled: to which ruling 
and action of the court the plarmtutl then and there duly accepted 
at the time. 

Defendants next read in evidence « patent from the United States 
to Simeon Payne for the S. W. 4 of the N. W. } of see. 25, tp 47, range 
iB dated the first day Ul May, LSo-k, which Is in words and livures 
as follows: 


S. Payne's Patent. 
Certificate No. 36617. 


United States of America to all to whom these presents shall come, 
Greeting: 
Whereas Simeon Day he, of Pettis COUnTYV, Missouri, has deposited 
in the General Land Office of the United States a certitieate of the 
1" iste rof the land offiee at (Clinton, whereby it appears that 
108 full payment has been made by said Simeon Pavne, according 
LO the provisions ol the aet of (Congress ot the 24th of April, 
1S20, entitled “An act making further provision for the sale of the 
public lands,” tor the southwest quarter of the northwest quarter 
of section twenty-live, In township forty-seven, of rauge twenty-one, 
in the district of lands subject to sale at Clinton, Missouri, contain- 
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ing forty acres, according to the official plat of the survey of said 
lands returned to the General Land Office by the surveyor general, 
which said tract has been purchased by the said Simeon Payne: 

Now, know ye that the United States of America, in consideration 
of the premises and in conformity with the several acts of Congress 
in such cases made and provided, have given and granted, and by 
these presents do give and grant, unto the said Simeon Payne and 
to lis heirs the said tract above deseribed: 

To have and to hold the same, together with all the rights, priv- 
ileges, immunities, and appurtenances of whatsoever nature there- 
unto belonging, unto the said Simeon Payne and to his heirs and 
assigns forever. 

In testimony whereof I, Franklin Pierce, President of the United 

States of America, have caused these letters to be made patent 
109 and the seal of the General Land Office to be hereunto 
affixed. 
Given under my hand, at the city of Washington, the 
[seaL.] first day of May, in the year of our Lord one thousand 
eight hundred and fifty-four, and of the Independence of the 
d States the seventy-eight. 
the President : 


Uy 


"nite 
By 

wie 
By H. 


Recorded, vol. 70, page 164, FE. 

J. N. GRANGER, 
Record: r of the General Land Office. 
Sratre OF Muissourt, } 

(County of Pettis, j - 

[, F. Crandall, clerk of the cireuit court and ee officio recorder of 
Pettis county, do certify that the annexed and foregoing instru- 
ment of writing (from the United States of America to Simeon 
Pavne) was filed in my office for record on the 10th day of August, 
1866, and duly reeorded in Deed Book M, page- 88 & 8. 

Given under my hand, with the seal of the Pettis cireuit 
[seAL.] court affixed, at office, in Sedalia, this 10th day of Au- 
gust, 1566. 
FE. CRANDALL, 
Recorder of Pettis County. 


To the introduction of which said patent in evidence plaintiff ob- 

jected, for the reason that the Same is rrevs lantand does not 

110 tend to establish anv material fact at Issue in thiseause; which 

objection was by the conrt overruled and said patent read in 

evidence; to which ruling and action of the court the plaintiff then 
and there excepted at the time. 


Defendants next offered and read in evidenee a patent from the 
Government of the United States to Berry L. Greer for the N. W. } 
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of the N. W. } of sec. 25, vp 47, rng. 21, dated July loth, 1854, 
which is in words and figures as follows: 


BD. L. Greer’s Patent. 
Certificate No. 37026. 


United States of America to all to whom these presents shall come, 

Greeting : 

Whereas Berry L. Greer, of Pettis county, Missouri, has deposited 
in the General Land Otlice of the United States a certificate of the 
register of the land office at Clinton, whereby it appears that full 
payment has been made by the said Berry L. Greer, according to the 
provisions of the act of Congress of the 24th of April, 1820, entitled 
“An act tnaking further provision for the sale of the public lands,” 
for the northwest quarter of the northwest quarter of section [Wwenly- 
five, in township forty-seven, of range twenty-one, In the district of 
lands subject to sale at Clinton, Missouri, contalning forty acres, ac- 
cording to the otheial plat if the survey ol the sald lands returned to 
the General Land Office by the survevor general, which said. tract 


has been purchase d by the said Berry L. Greer: . ‘ 
Ih] Now, know ye that the United States of Ameriea, Wn Con- 

sideration of the premises and in conformity with the several 
acts of Congress In such case made and provided, have given and | 
eranted, and by these presents do give and grant, unto the said Berry 


ls. (rreer and to lis heirs the siuld tract above deseribed : 

To have and to hold the same, together with all the rights, privi- 
lewes, Immunities, and appurtenances of whatsoever nature there- | 
unto belonging, unto the said Berry L. Greer, and to his heirs and 
assigns forevel ' 

In testimony whereof [, Franklin Pierce, President of the United 
States of America, have caused these letters to be made patent and 
the seal of the General Land Office to be hereunto affixed. Civen 

under my hand, at the eity of Washington, the fifteenth 
[SEAI aay of July, In the veuor of our Lord Ollie thousand elolt 
hundred and fifty-four, and of the Independenee of the 
United States the seventy-ninth. 
By the President: . 
PRANKELIN PIERCE, 
By H. bk. BALDWIN, As’y’t See. 


Reeorded, vol éhy page 09, E 
JNO. GRANGET, 


. . »? * 
112 Recorder of the General Land Office. 
, 
STATE OF Missourt, | 
° ; a 
County oO] P, flix, } < 


I, 1). Crawford, recorder of deeds within and for the county of 
Pettis and State aforesaid, do hereby ecertifv that the above and fore- 
going instrument of writing was filed for record in my office on the 
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29th day of August, A. D. 1872, at 2 o’clock p. m., and has been duly 
recorded in Deed Record “ U,” on page 125. 

Witness my hand and official seal, at oftice, in Sedalia, Pettis county, 
Missouri, the day and year aforesaid. 

J. D. CRAWFORD, Recorder, 
By CHARLES RACE, D. R. 


115 PUff Obj. to Greer’s Patent. 


To the introduction of which said patent and evidence plaintiff 
objected, because the same is irrelevant and does not tend to estab- 
lish any material fact at issue. 

Which objection was by the court overruled, and said patent was 
read in evidence; to which ruling and action’ of the court the 
plaintiff? then and there duly accepted at that time. 


Defendants next offered and read in evidence the copy of military 
bounty land warrant number 16907, the assignment thereof to A. 
C. Widdecombe, and the assignment by said Widdecombe to Wm. 
Sensenderfer, and the application of said Sensenderfer to locate said 
Warrant upon the lands in controversy; which said warrant, assign- 

, ments, and application are in words and figures as follows: 


M. BD. L. Warrant No. LODO; Wacdede combe fo Ni 1iS¢ ple rte xf 


) DEPARTMENT OF THE INTERIOR, 7. 2. 
GENERAL Lanp Orrice, M.E. N. W. 
| W asuincton, D. C., September 9th, 1880. 


[, J. A. Williamson, Commissioner of the General Land Office, do 
hereby certify that the annexed copies of military bounty land 
warrant No. 16907, issued to Jolin Ilarris, for eighty acres, under 

the act of Congress of September Zsth, 1850, and accom pany- 
| li4. ing papers on the location thereof in the name of William 
Sensenderfer, are a true and literal exemplification of the 
originals now on file in this ofhies 
[In testimony whereof | have hereunto subsertbed my 
[SEAI name and caused the seal of this office to be aflixed at the 
se CitVv ol Washington on the day and vear above written. | 
: J. A. WILLIAMSON, | 


Commiss Lone r of (rene ral Land Vijice. 


(Copy of M. B. L. Warrant No. LODO, SO Acres, Aet LSo0.) 
Bounty land. No. 16907. Bounty land. | 


UNItep STATES OF AMERICA, | 
DEPARTMENT OF THE INTERIOR, | 
OFFICE OF THE COMMISSIONER OF PENSIONS. 


It is hereby certified that under the act of September 28th, 1850, 
entitled “An act granting bounty land to certain officers and soldiers 
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who have been engaged in the military service of the United 


States,” John Harris, private in Captain Willis’ company, 2d Regi- 
ment Tennessee militia, war of 1Sl2—eighty acres—is entitled to 
locate eighty acres at any land oflice of the United States, in one 
body, and in conformity to the legal subdivisions of the public 


ee 


lands, Upon any of the public lands subject LO entry “at private sale. 


Given under my hand and the seal of the Department this 


115 390th day of October, eighteen hundred and fiftv-rine. 
[ SEAL. | (Signed) J. Ek. HEATH, 


Comm issione?r. 


Copy ot endorse ment on Warrant No. 16007. 


lor value received, I, Obadiah Harris, administrator of the es- 
tate of John Tarris, deceased, pursuant to an order of the probate 
court of Cooper county, Mo., a certified copy of which is hereto at- 
tached, have and by these presents do hereby sell, convey, and as- 
sion the within warrant for erohty acres of land, Isstied to sald John 
Harris, in his lifetime, to Albert C. Widdecombe, of the county of 
Cooper and State of Missouri: to have and to hold the same unto 
lhimse If, the said Albert C. Widad: combe, his hers and assigns for- 
ever, ana her by authorize him, the said —— to locate the same and 
receive il patent therefor 1h) his own bicitne. 

Given under my hand and seal this Isth day of May, A. D. 1854. 


! 
i 
} 
! 


— 


(Signed) OBADIAH x HARRIS, 


[SEAL. ] Administrator of John Harris, Deed. 


Signed in the presence of— 


JO. i, BTEr like. 
EDMUND SNODGRASS. 


STATE OF Missouri, } 
County of ( Ope P.. j 


This day personally appeared before me, the undersigned, a notary 
public Within and for the county and State aforesaid, 
116 Obadiah Harris, administrator of the estate of John Harris, 
deceased, who 1s personally known to me to be the person 
whose name is subseribed to the above and foregoing sale and as- 
signment of the within warrant, and the said Obadiah Harris ac- 
knowledged the same to be his act and deed for the purposes therein 
mentioned, 

In testimony whereof I, the notary afore- 
[NOTARIAL SEAL. | said, have hereunto set my hand and affixed 
my notarial seal, at otlice, in the city of Boon- 

ville, on this ISth day of May, A. D. 1854. 

JOSEPH L. STEPHENS, 

Notary Public. 


a 


—— —-" 


o_o — © 
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STATE OF Missourt, |... 


1) 8s . 
County of Cooper, 


I, W. W. Talieferro, clerk of the circuit court in and for said 
county, do hereby certify that Joseph L. Stephens, before whom the 
foregoing certificate of acknowledgement was taken, was at that 
time a duly commissioned notary public in and for said county, as 
appears of record in my office, and that full faith and credit should 
be given to all of his official acts. 

Witness my hand and seal of said court, at office, this 28th day 
of November, 1568. 

[SEAL OF CLERK. | W. W. TALIEFERRO, Clerk, 
By Rh. M. WHISTOW, D. ©. 


] 17 (¢ Opy of the &, rtijted Copy of Orde r of Prohate f ourt.) 


In the Probate Court in and for Cooper County, in the State of Mis- 
sourl. April Term, 1504. 


STATE OF Missourt, } 
f ounty of Coope Z } 


- SS 


Be itremembered that at a probate court, opened, begun, and held 
at the court-house, in the citv of Boonville, county of Cooper and 
State of Missourl, on Tuesday, April loth, 1So4, among other pro- 
ceedings had by said court were the following, to wit: 


In the Matter of the Estate of Jouwn Harris. Dee’d. 


And now, at this day, comes here into open court Obadiah Harris, 
administrator of the estate of John I[larris, deeeased, and on his 
motion, and it appearing to the court that at the time of the death 

Ol salad John llarris hie was owner ot a Ct rtain certificate of 
118 bounty land warrant No. 16007, for eighty acres, granted by 

the United States and issued by J. k. Heath, Commissioner 
of Pensions, in the name of John Ilarris, under date of October 10, 
1S57, in pursuance to the act of September 2Sth, 1850; and, the 
court being fully advised of and conecrning the premises, It is or- 
dered by the court that the said Obadiah Harris be, and he is hereby, 
authorized ana directed to se il. iis admin strator as aforesaid, the 
said certificate of land warrant on the best terms, for cash in hand, 
al private sale, ana that hie Make are port to this court of his acts 
and doings in the premises, 

|. \\ bi dteatn ht Butler. judge ond @s ont ia che rk of the probate court 
afore said certify that the above and foregoing 1s atroue and perfect 
copy of the order made by said court In relation to the matters 
therein contained as fully as the same now remain of record in my 
oflice. 

Witness my hand and the seal of said court, at office, this 15th 
dav of August. 1568. 

: (Signed) WM. KR. BULLER, Judge. 

[o-cent rev. stamp. | 
S—ZSU 
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a | Vide combe’s Assign ment lo Nense nile rfe ve 


Copy of indorsement on the certified copy of the order of the pro- 
bate court. 


lor value received, I, Albert C. Widdecombe, to whom the a 
tached warrant, No 16907, act of 1850, for SO acres, was as- 
119 = signee, do hereby assign and convey the said warrant, unto 
William Sensenderfer, of Saint Louis county, Mo., and to his 
heirs ana ASSIUNS forever, and authorize him to locate the same ana 
receive a priate nt therefor. 
Witness my hand and seal this — day of ——, 1S7- 
(Signed) ALBERT C. WIDDECOMBE 
Witness: 
WM. HTH. WIDDECOMBE 
JNO. N. GOTT 


. ‘ ; ne i 
[o-cent res ~LEATEE DD. | 


SrTratTeE OF Mussoury, | 


( A > s opty, } 


(in the ZSth day of December, ISTO, before me, the undersigned, 
clerk of the county court within anid lor tlie county and State alore- 
said, personally came Albert C. Widdecombe, to me well known, 
and acknowledged the foregoing assignment to be his act and deed 
for the purposes there mentioned, and | ceruly that the said Al- 
bert C. Widdecombe is the identical person to whom said warrant 
Was assigned. 

In testimony whereof IT hereunto set my hand 
[SEAL OF COl RT. | and aflix my seal of oflice the dav and Vear lirst 
" aforesaid. 
(Signed) HENRY C. LEVENS, 
Clerk Cooper County Court, Mo. 


| ecent rev stam} of 


Nensconde rye rs Application to Locate Wt e 16907. 
(Copy of the application to locate warrant No. 16907.) 


I, Wim. Sensenderter, of St. Louis county, State of Missouri, 

120 ado hereby apply LO locate, and do locate, the W. L of the N. 

\\V. (west half of northwest quarter ot section No 24. 1n 

townshin No. 47, of range No. 21, in the district of lands subject to 

sale at the land oflice at Boonville, Mo., containing SOU acres, in sat- 

isfuction of the attached warrant, nhumber 16907, Issued under the 
act of ZS September, LSov. 
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Witness mv hand this twenty-eighth dav of December, A. D. 1870. 
(Signed) WM. SENSENDERFER. 


Attest : 
Kk. G. EVANS, Register. 
JNO. N. GOTT, Receiver. 


| desire the patent to be sent to —. 


To the introduction of which said warrant, assignment, and ap- 
plication plaintiff objected for the reason that the same was incom- 
petent and irrelevant, in this, that the defendants by their answer 
admit that the plaintiff’s patent give him the legal title to the land 
in controversy, and it is not competent to disprove that facet or to 
show any defects preliminary to the acquisition of said legal title. 

Which objections were by the court overruled and said copies 
were read in evidence; to which action and ruling of the court the 
plaintiff then and there duly accepted at that time. 

Defendants next offered and read in evidence the record of a 

mortgage from W. R. Kemp and wife to A. S. & WN, 
121 =Walker, reeorded in Book E, at page:410; which record is in 
words and figures as follows: 


Mortgage. Kemp & Wf. to ALS. & W. No Walker. 


Know all men by these presents that we, Wilham R. Kemp and 
Sarah G. nNemp, his wife, of Pettis county and State of Missouri, for 
and in consideration of the sum of five dollars to us in hand paid — 
A.S. Walker and William W. Walker, of (Cooper county and State 
aforesaid, the receipt of which is hereby acknowledged, and the fur- 
ther consideration hereinafter mentioned, we have this day and by 
these presents do bargain, sell, and convey unto the said A. S. and 
W. W. Walker the lands hereinafter deseribed, lying and being in 
said county ol Pettis and State aforesaid. viz: The S. W. qr of SW. 
ar. of sec. No. 24, township No. 47, range No. 21; also the S. E. qr. 
of S. Wo qr. of see. No. 56, township No. 47, range 21, and W. 3 of 
N.W. qr of see. No. 24, town. 47, range 4B and the N. kk. qr of the 
N. & qr of sec. No. 25, town. 47, range 21, and the E : of the N.W. 
ar. of sec. No. 25, town. 47, and range 21, and the N. } of the S. W. 
ar. of see. No. 25, town. 47, and range 21, together with all and sin- 
cular the right, title, and and privileges thereunto belonging or in 
anvwise appertainiIng— 

But upon the express conditions following ; 

Whereas [, the said William KR. Kemp,executed two notes jointly 

with Wilham Kemp, which were made pavable to A. & 
122) = =Walker and Marv Maston, as executors of the estate of Isaac 

Maston, dee’d, one note for twelve hundred and sixty dollars 
fy : d ite d March oth, LSol, and due \I iV Stl... Sol, and credited 
with two hundred dollars May Sth, 1851, and with forty dollars 
June Ist, Sol, and another note, dated March 12th, ISS1, and made 
due one day after date, for five hundred and thirty-two dollars ,y'y ; 

And also whereas I, the said William R. Kemp, jointly with 
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Henry Small, executed a note to Henry R. Walker for one thousand 
and fifty dollars, dated September 11th, 1849, & due one day after 
date, which is credited with five hundred dollars April Ist, 1500; 
also two hundred dollars\July 6th, PS51 : 

Now, if the above-described bonds or notes are not fully paid off 
within twelve mouths from the date of this instrument, then the 
aforesaid A.S. Walker and W. W. Walker or either of them are 
hereby fully authorized to sell the aforesaid lands, or so much thereot 
as may be necessary to pay suid notes and interest that may 
be due or unpaid, at the court-house door, in Georgetown, Pettis 
county, and State of Missouri, to the highest bidder for cash in 
hand, having given thirty days’ notice previously of such sale in 
some newspaper printed in the city of Boonville, and between the 
hours of ten o'clock in the forenoon and three o'clock in the after- 
noon of the day specified in such notice for said sale ,and from the 

proces ds of said sale, after first pravilier all the C — In- 


1?3 Churred i carrving this mstrument into effect, an then pave 

le” Hex tha woove deseribed note due t LO \ it. \\V 8 TY’. with 
all interest that may bedueon thesame, and then afterwards t! ev, the 
sid a.0 anid bed we Picea pe pray the aforesaid notes annual 
and due to iA . Wea rand Mary Maston. executors of the estate 


? 


[sane Masto nn, deed ; ‘nll after paving ali expense and the notes 
in the order, as above set forth, they shall hold Or pave any bal/anee 
of money that may remain in their hands to my order; and the 
sald ALS. and W. W. Walker or etther of them is hereby author- 
ized to make a deed to purchaser or purchaser- of said lands, and 
all their acts in the premises we hereby authorize and confirm as 
fully and effectually as though we had done the same in our own 
proper PCPSOT). 

Given tinder our hands and seals on this Sth dav of February, 
A.D. 1852. : 3 
WILLIAM R. KEMP. [sean] 
SARAH G. KEMP. [SEAL] 
STATE OF Missouri, | 


(ounty at ] iti 4 | 


a 


De it remem be red that (>t) thiis ISth day of I bruary, in) the Vvear 


: 


of our Lord one thousand eieht hu in rded and fifty-two. personally 


appeared before me, the undersiened, tustiee of thr peace o Pettis 
county, William fi Kemp al Sarah G., jis wife, both 
124 known to me to be the persotis \\ hose Diithes. are peirinnie rec] 


to the foregoing de dot COnVeEVAhCce, and aeknowl dared the 

same to be their own voluntary act. The said Sarah G. hemp, being 
by ie made acquainted with the nature and contents ol sald deed, 
saith and acknowled-th the same to be her own free voluntary act 
without any undue influence of her husband ; and, further, that she 
willingly relinquishes all her right, title, and dower in all and singu- 
lardy the land specified im said deed to ‘the only proper use and 
benefit ther 1!) stated. 

Written and certified to the day and vear above written. 

NATH'L A: RES Bild, J. 
Filed Mareh 8th, 1852 
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To the introduction of said mortgage deed in evidence plaintiff 
objected, for the reason because the =the is not a conveyance of 
which the plaintiff was bound to take notice, & the same cannot 
effect his rights herein, and because the same is not sufficient to 
convey any greater right than Wm. Rh. Kemp then had, and cannot 
in any way effect this case. 

Which objection was by the court overruled and said record read 
In evidence. 

To which ruling and action of the court the plaintiff then and 

there duly acecpted at that time 
125 Defendants next offered and read in evidence the reeord of 
a deed by Anthony S. Walker to Wm. Kemp, dated Decem- 
ber 20th, 1853, and recorded page 256, Book IF, which is in words 
and figures as follows: 


Deed of A. NS. Walk. y to Hm. Ne mip. 


This indenture of bargain and sale, made and entered into on this 
Oth dav of December. elghteen hundred and fiftv-three, between 
Anthony S. Walker, of the first part, and Willian Kemp, of Pettis 
county and State of Missouri, of the second part, witnesseth : 

That whereas heretotore, to wit, on the ISth dav of lebruary, 
1852, William R. Kemp and Sarah G. Kemp, his wife, of said Pettis 
county and state ot \Missour!, executed and delivered to Anthony 
S Walker and William W. Walker their deed of trust. by which 
they conveyed to sid A. S. & WV. Walket thie following lands. ten- 
ements, X¢., situated in) Pettis COUTTS W State ol Missourt. to secure 
the pavinent of certain sums of mot Voie tioned in said deed of 
trust, to wit, the southwest quarter of thy southwest quarter of see- 
tion twenty-four; also the southe ast quarrer Of south wi =f quarter of 
section thirty-six, and west half of n west quarter of section twentve- 
four,and northeast quart roftnorthenst quart rolsection twe ntv-three, 
and southeast quarter of southeast quarter of section fourteen, and 
east half ot northwest quark rol section tWentv-live , anid north half 

of southwest quarter of section twenty-five, and allof said lands 
126) are in township forty-seven and In range twenty-one, supposed 

to contain in all four hundred acres, which said deed of trust 
was duly acknowledged by the said Wilham R. and Sarah G. Kemp 
and recorded in the recorder’ office of Pettis county and State of 
Missouri; and whereas, after the tifme provided in said deed for seil- 
ing said land, two of the debts therein named remaining unpaid, and 
being requested to make sale of same, the sald A. S. and William 
WV. Walker pave notice, in pursagance of thie prerwye r vested in) then . 
in the Boonville Observer, a newspaper published in the city of 
boonville, that thev would proceed to sell the said lahds to tl 2 
highest WN best bidder for cash in hat d al thi court-house door In 
(Georgetown, Pettis county & State of Missouri, on the 20th day of 
December, 1S535. which sald notice Was published in said paper for 
Wore than thirty davs prior Lo the POC day of 1) ct m ber. ISo3: and 
whereas on the said 20th day of December, 1855, the said Anthony 
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S. Walker, in pursuance with said notice, offered the said lands for 
sale at the re house door in (Creorgetown, COUNLV & State afore said, 
for cash to the highest bidder, when the said William Ke mp became 
the purchaser of all the lands above mentioned for the sum of one 
dollar: 
Now, in consideration of the premises and the payment of said 
sum of money bid for the said lands as aforesaid, 1, Anthony 3. 
Walker, in pursuance of the authority vested in me, do 
Izy) grant, sell, and convey unto said William Kemp all of the 
richit, tithe, and interest of the said William KR. Kemp & Sarah 
G. Kemp as by the aforesaid deed of trust we were empowered to do 
(and no more) to the above-named lands 
To have and to hold to him, his heirs and assigns forever. 
Witness my hand and seal this the day and vear aforesaid 


ANTHONY S. WALKER. [seat] 


STATE OF Mussourt, | 
aes 

Count / at (' OE r. } 

De If soe eee threat ni the sev nth; day of January, t lvhte-n 
hundred “anid fiftv-four, before the, ae nary © Levens. Cit rk of the 
COUNLV Court of Coop r COUNLV aloresald., Person, liv appeared An- 
thony S. Walker, to me personaliv known to be the person Whose 
sh 0 : : } Toh ] +] > 7 eth, ye CY } ‘ s} i os ¢ | * Te ? | 
haine IS subscrived to the loregolng deed as a party there cide 
knowled lore trint hie executed the same tor tlie purposes: therein 
mentioned. 

. ! ’ ’ 
In testimony whereof |. the clerk aforesaid. have here- 
: : } , } +; ae | 7 i] 
[SEAL. | hto set my bickliad and ullixed mv seal of office a 
the eity ol Boonville. the dat anid year alToresalad 


HENRY C. LEVENS, Clerk 


12S STatTe OF Missourt, | 


(County of i His, Pe 
[ I} Ii Spedden, el rk of t - circuit eourt and f ONO TO rer 
of Pettis county, hereby certify that the foregoing decd was tiled 
for record in ry othee Jan’ V ith, lSod, and Luly recorded in Book 


ss * on Tira : ON) NV My 
Given under my hand and seal of office, in Georgetown, 


[SEAL | this 16th day ol January, A. 2. 1854. 


To the introduetion of said record in evidence plaintil objected 
for the reason Yiveh as to said.) mortgage, and for the reason that, 


taken with said mortgage, it Is not suflicient to convey any title or 


Interest without further proof of the facets which, under the terms 
a deed, 


? 


of said mortgage, authorized il sale and the niaking ()] 
by Cause said. mortyage does not thake the recitations in) said deed 
evidence. 

Which objection was by the court overruled and the said record 
read in evidence. 

To which ruling and action of the court the plainuff then and 
there duly accepted at that time. 
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The defendants next offered and read in evidence the record of a 

deed from Wm. Kemp to W. D. Cummings, dated February 

120 8 =«ISth, 1868, and recorded January 28th, 1869, in Warranty 

Deed Record Book 2, page 596, which deed is in words and 
figures as follows: 


Deed. Wo. he nip lo We. D. Cummings. 


Know all men by these presents that 1, William Kemp, of the 
county of Pettis, in the State of Missouri, have this day, for and in 
consideration of the sum of twelve hundred dollars to the sali 
William Kemp in hand paid by W. D. Cummins, of the county of 
Pettis, in the State of Missouri, granted, bargained, and sold, and by 
these presents do grant, bargain, and sell, unto the said W. D. Cum- 
mins the following-described tracts or parcels of land, situated in 
the county of Pettis, in the State of Missouri—that is to say: The 
west half of the northwest quarter of see. twenty-four, township 
forty-seven, & range twenty-one, containing eighty acres, more or 
less: 

To have and to hold the premises hereby conveved, with all the 
rights, privileges, and appurtenances thereto belonging or in any- 
Wise appertaining, unto the said W. D. Cummins, his heirs and 
assigns forever, I, the said William Kemp, hereby covenanting to 
and with the said W. D.Cummiungs, his heirs and assigns, for him- 
self, lis heirs, executors, and administrators, to warrant and defend 
the title to the premises here by conveyed against the claim of every 

person Whatsoever. 


0) In witness whereof [I have hereto subseribed /ave name 
and atlixed my seal this 1Sth day of February, 1868. 
his 
WILLIAM x KEMP. 


Srate OF Mussourt, | 
( ounty of Pettis. } 


a oo 


Be it remembered that William Kemp, who Is personally known 
to the undersigned, a justice of the peace within and for said county, 
to be the person whiose name is subseribed to the foregoing deed as 
a party thereto, this day appeared before meand acknowledged that 
he executed and delivered the same as lis voluntary act and deed 
for the uses and purposes therein contained 

Given under my hand this 18th day of February, 1868. 


a. We. Pesala, & F. 


This deed was filed for reeord 2Sthi day of January, A. 1). 1S09, at 
the hour of 10 o'clock 30 m. a. m. 


Kk. CRANDALL, Recorder. 


To the introduction of said deed and evidence the plaintiff ob- 
jected, for the reason the same as to said above-mentioned mortgage 
and deed of said Walker to Wm. Kemp under said mortgage; which 
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objection was by the court overruled and said evidence —; to which 

ruling and action of the court the plaintiff then and there duly ex- 
cepted at that time. 

131 Defendants next offered and read in evidence a deed from 
W. DP. Cummins to W.‘T. Kemp, dated January 26th, 1869, 

recorded January 25th, 1869, in Warranty Deed Record Book 2, at 

page o97, which is in words and figures as follows: 


Deed. lh DD Cummings lo Wn. 7 he Hep. 


Know all men by these presents that we, W. D. Cummins and 
Harriet [., his wife, of the COUnLY of Pettis, in the State of Missourt, 
have this day, for and in consideration of the sum of eluhteen hun- 


dred and forty dollars to the said W. D. Cummins in hand paid by 


William ‘T. Kemp, of the county of Pettis, in the State of Missourt, 
granted, bargained, and sold, and by these pres nts do rant, bar- 


gain, and sell, unto the said William T. Kemp the following-de- 
scribed tracts or pares Is 7 land, sittiate Wn the county of Pettis, in 
the State of \Missourt, thist Is LO say Thi West halt Ol the northwest 
quarter of section twenty-four, 1n tow nslip forty-seven, and in range 
twenty-one, COntTALNING clolity acres, Ore or I =s 
To have and to hold the premises hereby conveyed, with all the 
rielits, privils OCS. eta appurten ices thi reto by longing or 11) any- 
wise appertaining, u-to the said William T. Kemp, lis heirs and 
assigns forever, 1, the satd Wo 1D. Cummins, hereby covenant- 
BS pe Wig LO ana With the said \\ mi. | iw Lh) }), lis lye ins and assif@ns, 
for myself, my heirs, executors, and administrators, to warrant 
ana det red thas title to the prethises at ye DY couveyed agaist the 
claim of eve ry pcre 1 WiladtlsoeverP 
In) witness whereof we ive hereto subseribed our names and 
affixed our seals this 26th dav of January, 1S69 


x po \IMINS. | SEAL. | 
HARRIET IT. x CUMMINS. [sear] 


Piarh 


STATE OF Missourt, | 
County of Pettis, — f- 
Be it remembered that W. D. Cummins and Harriet J., his wife. 

who are personally known to the undersigned, a Justice of the peace 

within and for said county, to be the persons whose names are sub- 
scribed to the foregoing deed as parties thereto, this day appeared 
before me and acknowledged that thev executed and delivered the 

Same as the voluntary uct ane deed for the Uses and Purposes 

therein contained; and the said Tlarriet J., being by me made ac- 

quainted with the coutents of said de dd, acknowledged, On &@h @x- 

amination apart from her said husband, that she executed the same 

and relinquishes her dower in the real estate therein mentioned 
freely and without compulsion or undue influence of her said hus- 


band. 


| 
' 


| 
' 
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153 Given under my hand this 26th day of January, 1869. 


T. W. PHILLIP, 


Justice of the Peace. 


This deed was filed for record this 28th day of January, A. D. 
1869, at 12 o'clock and 10 minutes p. m. 


lk. CRANDALL, Recorder. 


To the introduction of such record ii evidenee plaintiff objected 
for the reason given as to the above-mentioned mortgage & said 
deeds. 

Which objection Was by the court overruled and said record 
read in evidence. 

To which ruling and action of the court the plaintiff then and 
there duly CXC pted at the time. 

Plaintiff here admits that he paid no taxes on the land in con- 
troversy prior to lis entry thereof, 


Tax Books Oe red XX R, ad hy Di f’ts 


Defendants next offered and read in evidence from the tax books 
of Pettis cOunTLY, Missouri, as follows: 5; 

Tax book of IS71, at page 102, showing that the west half of the 
northwest quarter of section 24, township 47, range 21, was assessed 
io W. TP. Kemp and the taxes due thereon were marked paid by him 
November 22nd, 1871; also from the tax books of 1872, at page 97, 

showing sald tract assessed to W | IK Thi} and paid by him 
1o4 December 51, 1872; also from said tax book for the year 1873, 

at page 100, showing said tract as assessed to W. 'T. Kemp 
and the taxes paid by him November 22nd, 1875, & also tax book 
of 1ST70, showing land in controversy assessed to Win. T. Kemp and 
taxes thereon paid by him on Dee. 51, 1S70. 

To the introduction of said portion of said tax book in evidence 
plaintiff objected, for the reason that said evidence was irrelevant 
and incompetent and because said record was not the best evidence 
of the payment of taxes by said Kemp on said land. 

Which obi cltlons were by the.court Ovi rruled and said r cord read 
in evidence 

To which rulisg and action of the court the plaintiff then and 
there duly excepted at that time. 


Petition of J. A. C. Brown, Collector. 


The defendants next offered and read in evidence the petition in 
the case of J. A. C. Brown, collector, against Kemp, Sensenderfer et 
al. on a tax bill for the taxes of 1874, 1875, 1S76, and 1877, which 
petition was filed July 14th, 187%. 

Which said petition shows that the taxes of 1874, ’5, 6, & ’7 on 
this land are unpaid. 

J—250 
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Defendants next offered and read in evidence a certified copy of 

the tax books ot Pettis county, Missouri, concerning the land 

135 in controver-y, which is by consent used instead of the whole 
tax book, which is in words and figures as follows: 


Abstract from Tax Books. 


Abstract from tax books of Pettis county, Missouri, showing to whom 
the W. 4 of the N. W. quarter of section 24, t'w’p 47, range 21, was 
assessed for the vears mentioned. 

Yeur: 

1857. William hemp. 
1860. William Kemp. 
1861. William Ike mip. 
1IS62.  Williaro ILKemp. 
1863. William Whe mip 
i864. William Kemp. 
1865. 0 William Kemp. 
1866. William Kemp. 
ISG7. William Kemp 
1s6s. William It. Kemp. 
Is69, W. D. Cummins. 


‘ WW. k. Kemp. 

Is71. W. 'T. Kemp. 

s72. W.'T. Kemp. 
1873. W.'T. Kemp. 

ISs74. W. T. Kemp. 

ST» Ww. i. Kemp's estate, 

IS7T6. W.'T. Kemp’s estate. 

is77. W. T. Kemp’s estate. 

So Ie See ee mips estate. 

[aoe . 2. 8 ILemp's estate. 


136 STATE OF Mussourt, | 
County of ie ttis. j : 


- Hl. Y. Iield, clerk of the eeuntyv court of Pettis county, Mo., eer- 
tify that the fore rolInge Is a true statement taken from the tax books 
remaining lth Inv othice, shi Wing to whom the WV. 1 of the a F W. of 
section 24, township 47, range 21, Was assessed for the several vears 
mentioned; and | further certify that after making diligent search 
I have not been able to find any other tax books remaining in my 
office for any other years other than those mentioned in said ab- 
stract. 

In testimony whereof T have hereunto set my hand and aflixed 
the seal of the Pettis. county court, at my office, this 10th day of 
Feb'y, 1851. 

H. Y¥. FJELD, 
County Clerk. 
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Def’t- Rest. 


Defendants here rest their case. 


Plaintiff in rebuttal, to support the issues on his part, offered evi- 
derce as follows: 


Plaintif offered and read in evidence the deposition of W. H. Wid- 
decombe, which is in words and figures as follows: 


Depositions of witnesses produced, sworn, and examined on the 21st 

day of December, A. D. ISSO, between the hours of eight 

137 o'clock in the forenoon and six o clock in the afternoon of 

that dav, at the office of R. W. Whitlow, a notary publie, in 

the city of Boonville, county of Cooper, and State of Missouri, ina 

eertaln cause now depending In the cireult court for the county 

ot Pettis, in the State of Missouri, between William Sensenderfer, 

plaintill, and Samuel A. Kemp and others, defendants, on the part 
of the plaintiff. 


Deposition of W. HL. Widdecombe for PU. 


W. Hl. Wippecomabe, of lawful age, being produced, sworn, and ex- 
amined on the part of the plaintiff, deposeth and saith : 


| reside in the city of Boonvile, Cooper-county, Missouri. [ama 
clerk by profession. IT was in Pettis Co., Mo., in the spring of 1871, 
engaged in soliciting applications for patents to lands. I think it 
was in the latter part of March or first of April that I was in Pettis 
Co. T was not acquainted with the plaintiff, Wim. Sensenderfer, up 
to that time, nor for some months afterwards. While I wasin Pettis 
Co. rec'd a letter from plaintiff requesting me to go to the recorder’s 
ollice and see who certain lands Ith Pettis COULLVY Were “assessed to, 
‘There were some seven or « iglit tracts that he wrote me to look at, 
and among these tracts were the lands in controversy in this snit, 
which | found were assessed to the heirs of some Kemp; have for- 
vottlell the other name. There Wis nothing in this le tter Indicating 
who owned this land in) COnLrOVE Psy. 1} fore | gol this letter 
ISS) Mr. Sensenderfer | had been in the county some time, and I 
calledon Mr. Kemp before receiving this letter from the plain- 
tiff, as T had qnite a number of tracts of land on my book belong- 
Inge oO Myr IKenip and the i ri} estate. I went to see him to see 
if he would employ me to get patents for these lands. Ile procured 
all the information I had hecessary to get the patents, but declined 
to employ me, saving that Menton Thompson done all such business 
as that for him. ‘This was my first acquaintance with defendant. 
The next time I called on bim was not a great while afterwards, 
I was in the neighborhood and called on him & talked to him 
about the traet of land in controv rs¥, and at that time he over- 
hauled all his old pruipers to see if he could find any evidence of title 
to this land in controversy. At this time | was looking after this 
matter for the plaintiff, and had his duplicate receipt for this land 
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in my possession, and exhibited the same to him. The defendant 
found nothing amony his papers as any evidence of title to this 
land. IT was never in Pettis county prior to the spring of 1571 en- 
gaged in any business whatever. 


Cross-examined : 


[ have been in Boonville off and on sinee 1868; this was my 
home during threat time. | commenced soliciting applications for 


patents In IS71,in Pettis Co. This was my first experience. 
13! Prior to spring of ISTL was not engaged in any special busi- 
hess, f had an abstract of all the land in Pettis county 
where the patents — hot procured by the parties who entered 


the same. Il then went to the records of the COUNLY and obtained 
the names of the present owners of such lands. IT then went to see 
them to see if they would employ me to procure the patents. I 
made Uy) this abstract mvs If, at the .§ land ottice 1 Boonville, 
Mo. 1 did this in the Veal IS70—at various times: it took four or 
five months, OV, }y rhaps, more altogether | did not work consect- 
tively ; it extended over a greater portion of the year. Prior to that 
tiie | had not been in the h ibit of berg about the land otliee at 
Boonvil! | never saw Mer Sensendorfer at anv time about. the 
land office while [| was making this abstract, and did not know that 
plaintiff! was in the habit of examining the land office records for 
the purpose of entering lands. 

Plamtiil did not know at that time that | was getting up ate 
aostract, nor any one except my brother, A. C. Widdecombe. 

The plaintiff was referred to me while in Pettis county by my 
brother. I fix the date o! my Visit to Pettis county beeause | know 
| was there six or seven months prior to going to Saline Co., where 
[ remained three or four years, and I went to Saline in the tall of 
IST1. | tried to find some memorandum to fix the exact date, but 


have been babe to do so. 


140 lL think the first person [ did business with in Saline was 
Juno. R. Strother. LT also got a patent for Samuel Davis, and 


also Sappingtons, Marmadukes, Ben. [aupe, and others. [burnt 
uy} the letter from prlatiatitl ; also abstract and other memorandums 
relating to these matters. T think plaintifl’s letter was written from 
Boonville. [did not see the land in eontroversv. It was parties 
that I was looking after, not lands. Leommunicated to plaintiff the 
result of my interview with Mr. Kemp. The tirst time I was at Mr. 
Kemps was in coid weather, and the last time I was there was warm 
weather, which was about two months between the two visits. I 
commenced operation in Pettis county about the last of Mareh or 
first of April, in S71. 

After T went to Saline [ never went back to Pettis todo anv more 
business, except to procure two or three patents just over the Saline 
Co. line; never saw Mr. Kemp after 1 went to Saline Co. | Kemp 
sald nothing to me about any one keing in possession of the land in 
controversy, nor any one having entered it. [ did not see any of the 
other parties plaintiff had written about. I found the records so 
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clear that I did not deem it necessary. Whenever I found in my busi- 
ness any land assessed to an estate I always went to the adm’r or 
other person in charge of same, to whom it was assessed, and 
my recollection is that the land in controversy was as- 
141 sessed to the representatives of the Kemp estate, and the 
title to this land was different in this respect from the other 
land. 

Plaintiff never stated to me at any time that there was other par- 
ties claiming this land. Atthe time of my first visit to Mr. Kemp 
[ had ne knowledge or acquaintance with plaintiff aud made the 
first visit to Kemp on my own business, and my second visit to Mr. 
Kemp was made in consequence of having received the letter from 
plaintiff. I communicated — my letter, | think, to plaintiff the in- 
formation I gathered from Mr. Kemp. | wrote to plaintiff at Boon- 
ville. 

Redirect : 
In the plaintiff's letter to me he did not request that I should go 


and see the land. but examine the reeords as to anv adverse title. 


WM. H. WIDDECOMBE. 


Subscribed and sworn to before me on the day, at the place, and 
within the hours first aforesaid. 
nk. W. WHITLOW, 
[SEAL. | '. Notary Public. 


The plaintiff next offered and read in evidence an examplifica- 
tion of a patent from the United States t» W. RR. Kemp for the W. 3 of 


the N. W. ] of section 25,t’p 47, rng. 21, dated June Ist, 1850, which 
is in words and figures as follows: 


142 16340, B. DEPARTMENT OF THE INTERIOR, H. K. W. 
GENERAL LAND OPFPIcer, Ss. W. C. 
Wasuinetoxn, D. C., June 19, 1SS80. 

I, J. A. Williamson, Commissioner of the General Land Office, do 
here by ce rtity that the annexed COPY ot pater in favor of William 
It. ety, founded on warrant No. 1554, for 160 acres, act of Is47, 
isa true and literal exempdlitication from the record in this office. 

In testimony Whereol have hereunto subseribed ny 
is \L.] name and caused the seal of this office to be affixed, atthe 
city of Washington, on the day and vear above written. 
J. A. WILLIAMSON, 


f OMMISSiOnNe i of FT neral Land Otlice. 


Wm. R. Kemp’s Patent, Founded on Wt 1384. 


‘The United States of America to all to whom these presents shall 
come, Greeeting : 
Know ve that, in pursuance of an act of Congress entitled “An aet 
to raise fora limited time an additional itiitary foree, and for other 
purposes, approved hebruary Lith, ls4i, Thomas WW, Hendley, late a 
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privatein Captain Snead’s company, First Regiment Tennessee Cav- 
alry, having deposited in the General Land Office a warrant in his 
favor, numbered Los b there 1s therefore granted by the United 
143° States unto William R. Kemp, assignee of N. G. Powell, who 
was assignee of said Thomas W. Hendley, and to his heirs, the 
southeast quarter of the southeast quarter of section fourteen, the 
Hortleast quarter of the northeast quarter of section twenty-three, 
and the west halfof the northwest quarter of section twenty-five, in 
township forty-seven north, of range [twenty-one west, in the district 
of lands subject to sale at Clinton, Missouri, containing one hun- 
dred and SIXtV acres, according to the official plat of the survey of 
said land returned to the General Land Otlice by the surveyor gen- 
eral, Which sili tracts have by Cl) located it) satistaction of the al Ve- 
mentioned warrant in puUrstlanee of the act of Congress above men- 
tioned, approved February T1th, 1847: 
To have and to hold the said parts of said sections of land, with 
the appurtenances thereof, unto said William BR. We thi} and to lis 


heirs anid asSslOlls forever 

[n testimony whereof I. Zacharv Tavlor, President of the United 
States of America, have caused these letters to be made patent and 
the seal of the General Land Ollice to be hereunto athixed 

CGaven under my hand, at the eity of Washington, the first day of 
June, in the year of our Lord one thousand eight hundred and fifty 

l of “tl States the seventy-fourth 


ited of the liddependence of Ltt | lL} ec] 
, es 
By THO. EWING, Jn, Secretary. 


Record ; af fi, (5 yy al [ nYTT | (dihe, 


Lt] Plaimtif? next offered and read in evidenee a copy of the 
original application of WLR. Kemp to locate military bounty 
land warrant No. — on said W. 3 N.W. } 25,47, 21, aud other lands: 


Which said certiiied copy is in words and figures as follows 


LOS 40. DB. DEPARTMENT OF THE INTERIOR. 7. /. Be. 


1{ 


GENERAL LAND OFrFicer, June 19%. 1880. S. W. ¢ 
fee A. Willia nson. Comin S310) 
ba rely cortity thasat the abnexed COPIA (>| Willian |? Kemp's BI 


“ X } se . 7 +> f A Pl 4 - ° 
plication to locate warrant No lost. for LO0 aeres. ar inf IS4,. Ix A 


ver of the General Land Otliee. do 


t | 
true and literal exemplification from the files in this offic 
In testimony whereof T have hereunto subseribed my 
[SEAL. | name and caused the seal of this otliee to be atlixed, “ul the 
city of Washington, on the dav and vear above written. 
J. A. WILLIAMSON, 


' . , : ' . wi 
f ONISSioner of thie (reneral Land (Jtiiee. 


l% RP. Kemps Application Te Loeut Wy 12Q4 


I, William R. Kemp, of Pettis county, Mo., hereby locate thes. 


Ke. 4 of the 8S. E. } of section No. 14, the N. Ef of the N. Ed of see- 
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tion No. 25, & the W. 3 of the N.W. } of section No. 25, in township 
No. 47, of range No. 21, containing one hundred and sixty acres, in 
satisfaction of the within warrant. 
WILLIAM R. KEMP. 
June 13th, 1548. 


145 Attest: 
W. WATSON, Register. 
DAN’L ASHBY, Ree’r. 


LAND Oprice, CLinton, Mo., Ju/y 31st, 1848. 


We certify that the above location is correct, being in accordance 
with law and instructions. 
W. WATSON, Register. 
DAN’L ASIIBY, Ree’r. 


Plaintiff next offered and read in evidence a certified statement 
from the oflice of the register of lands for the State of Mo. as to the 
entry of the W.3 of the N. W. 4 of see. 25, tp 47, rng. 21; which 
certified statement is in words and figures as follows: 


tistract of Land Sold at the Land Office at ¢ Ma... prom the lst Day of March, 
Is 4s , fhe Fel a, Dar sof Ke f j ls4u. Juclusire 


———— — — —— - — eee ee —_— —_ a - 


“45 Nm ~ : |) ptior = S 
“ = j - a3 
> . * . 
* , + 
June \\ im R.A S0) Ow) W N.W 2 17 21 
- * * 7 . - + * 
* * * * 


STATE OF MIssot Rl, 
Orrice OF ReGister or LANDs. 
|, Jas. Ee. McHenry, register of lands for the State of Mis- 
146 souri, certify fiat the foregoing entry to be correctly copied 
from a record ofa report Ol lands sold at thie U. S. land othee 
in Clinton, Mo., from March Ist, 1548, to February 25th, 1549, as the 
Sime Is Ft corded ae Look No Sot the record of sales of United 
stutes lunds how on file nn this ottice. 
[n testimony whereof I have hereunto set my hand and 
[SEAL. | aflixed the seal of said otlice, at the CILy of Jetlerson., this 
20th day of Septem ber, Is7. 
JAS. E. McCHENRY, 
Jtegister of Lands. 


To the introduction of which said copy in evidence the defend- 
auts objected for the reason —. 
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Payne rs and Record Katric s from ly Ss. Cir't by 4 


The plaintiff then offered and read in evidence papers and record 
entries in Pettis cireuit court and transcript from the-United States 
circuit court in case of William Sensenderfer vs. Wm. T. Kemp, 
which shewed that Wm. Sensenderter filed his petition against Wim. 
T. Kemp in Pettis circuit court on April 4th, 1875; that the same 
Was an action In ejectment to recover the same lands in controversy 
In this suit: tiat on Mav >. IS7o. the «ade fendant, Win. 7. Kemp, 
filed an answer and a motion for costs: that on Septem ber Ist, IS75, 

defendant, Win. T. Kemp, filed an amended answer; that on 
147) = September 27th, 1573, leave was granted plaintiff to plead to 
the answer in sixty davs after term; that on January 2d, 
1874, plaintiff? demurred to the answer; that in May 16th, 1874, the 
ease was continued by consent; that on January loth, 1875, the 
death of defendant was suggested ; that on May 28th, 1875, the fol- 
lowing entry was made of record : 
WILLIAM SENSENDERFER ) 
against » 
W. TT. Kemp 

Now, at this day, a wri cf SuUlDTMOnS Is ordered for Martha Zz 

Komp, widow; Samuel A. Kemp, Ida Bell Kemp, James W. Kemp, 


and William R. Kemp, bis heirs, to revive against party defendants. 


ry ‘ | > ' 1? ° > 
Phat Ov) Septem be r Oth. IS;o, the iolioWihg entry was made 0: 


record ° 


WILLIAM SENSENDERFER ) 


meanest 


James W. Kemp, Adm’r of Wm. T. Kemp, Dee’d, ef al. J 


Now, at this dav. come James W. Kemp. adm't’r. ¢f al.. and file 
their answer bi rel). 

Which said answer is substantially the same asthat herein except 
as to the pracy sdefendant 
Lis That on September 7th, 1875, the following entry was 


made of reeord: 


Pet. A Bond fap p> moval fy [] N. (hurt. 


WILLIAM SENSENDERFER ) 
against 


James WKenr, Adm't'r of the Estate of Wm. T. Kemp, Dee’d. j 

Now, at this day, come- the plaintiff, by his attorney, and files 
lis } tition ana bond for are moval of this Cuuse LO the United States 
court for the western district of Missouri. 

That on the 7th day of September, 1875, the following entry was 
made of record: 


— 
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Neu Bond. kiled and Cinse Order d lo Ly. S. Ct. 


WILLIAM SENSENDERFER \ 
against 
James T. Kemp, Adm’r of the Estate of Wm. T. Kemp, Dee’d. 
Now, at this day, the bond heretofore filed for $250.00 is with- 


drawn and — now files a new bond for 8500.00. 

It is ordered by the court that the clerk of this court make out a 
full, true, and complete transcript of all the papers and proceedings 
in this cause and transmit the same to the United States distriet 
court for the western district of Missourt. 


That afterwards the following proc eding- were had and the fol- 
lowing entries were made of record in the United States 
149 = circuit court for the western district of Missouri, to wit: 


And afterwards, at a regular stated term of the circuit court of 
the United States for the western district of Missour!, began and 
held on the third Monday of Novels ry 1). LS7», at Jefferson 
City, in said district, the following proceedings were had in said 
cause on the loth day of November, in sid last-mentioned year, to 
Wit: } 

WILLIAM SENSENDERFER ( 


is, 
James T. Kemp, Adm’r, et al. | 


This Cay come the defendants, by their attorneys, Philips & Vest, 
and filed herein a motion to remand this case to the cireuit court 
of Pettis county, Missouri. 

nd said motion so tiled is in words and figures as follows, to 


wit 
Motion of 1) f’ts to R mand ty) Pettis Cir. Ct. 
In “the Cireuit — of the United States.” Western District of Mis- 
sour. 
WILLIAM SENSENDERFER } 
against ' 


James T. Kemp, Administrator of Wm. T. Kemp, and Other De- { 
fendants. 


Now, al thus day,come the defendants, by their attorneys, and Move 
the court to dismiss this action or remand the same to the cireuit 
court of the county of Pettis, State of Missouri, for the following 

reasons: 
150 First. Because the said action was improperly transferred 
from the said circuit court of Pettis county, Missouri, to this 
court, 

Second. Because this court has not jurisdiction of the said cause 
of action, the same being a naked action of ejectment for the 

1U—2SU 
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recovery of a tract of land in said county, and the said cause of 
action did not arise under the Constitution or laws of the United 
States as contemplated by the act of Congress authorizing the trans- 
fer of causes from the State to the Federal courts. 

Third. Because the petition upon which this cause was transferred 
to this court is insufficient and does not show upon its face the ex- 
istence of the facts authorizing such transfer. 

PHILIPS & VEST, 
Attorneys tor Def'ts. 


And afterwards, at a regular stated term of said circuit court, be- 
gun and held on the third Monday in April, 1S76,at the place atore- 
suid, the following further proceedings were lad on the 22d day of 
April, A. D. 1876, to wit: 


WILLIAM SENSENDERFER 


Us 


J. T. Kemp et al. j 


This day come the parties, by their attorneys, and the motion to 
remand filed herein is thereupon argued and submitted to the court. 


lol And afterwards, at said last-mentioned regularterm of said 

circuit eourt, begun and held as aforesaid, the following fur- 
ther proceedings were had in said case on the 24th day of April, 
LS76, to wit: 


Mo. to Remand Overruled. 


WILLIAM SENSENDERFER 


J.T. Keme et al. 


This dav COIre the parties, by their attorneys, and the motion LO 
remand this cause having been heretofore submitted to the court, 
on consideration thereof it is ordered that the same be overruled, 
and said plaintil thereupon files reply. 

[t is further ordered that defendants file bill in equity herein 
within sixty days, and that plainuif enter his appearance thereto at 
next rule dav after filing same, and case continued. 

lt is furthy r order d thata COpy of sald bill be served OF) plain 
tiff’s attorneys of record at the time of filing. 

Said reply so tiled as aforesaid eannot be found among the files. 


And afterwards, at a regular stated term of said circuit court, 
begun and held on the third Monday of November, IS76, at the 
place aforesaid, the following further proceedings were had in said 
vause on Nov. 2Ist, 1876, to wit: 
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152 WILLIAM SENSENDERFER 


TS. 
James T. Kemp ef al. 


This day comes the defendant-, by Messrs. Vest and Gantt, and file 
a stipulation, signed by counsel, that this cause be continued, and 
thereupon it is ordered that this cause be continued. 

Said stipulation so filed as aforesaid is in words & figures as 
follows, to wit: 


Argreement to Continue. 


In the United States Circuit Court, Western District of Missouri. 
Nov. Term, 1876. 


WILLIAM SENSENDERFER, Plaintiff, ) 
against 
James Kemp, Adm’r of William T. Kemp, et al., Defendants. ( 


lt is hereby stipulated and agreed by and between the counsel in 

the above-entitled cause, & also in case of William T. Kemp 
rs. William Sensenderfer, case 737, that said causes shall, by con- 
sent, stand continued generally at the November term, 1876, of the 
lnited States cireuit court, western district of Missouri. 

PHILIPS, VEST & GANTT, 

Attys i. Ae np e Others. 
SNODDY & SHORT & L. L. BRIDGES, 


Alt'y- for Wm. Sensenderfer. 


Lo And afterwards, at a regular stated term of said cireuit 

eourt, begun and held on the third Monday, the 16th day, of 
April, IS77, at the place aforesaid, the following further proceedings 
were had in said cause on said day, to wit: 


Dh f t Withdra» 8 A 8. 


WILLIAM SENSENDERFER ) 
x. \ 


JAMES T. Kemp et al. 


This day COCs the defendant, by John I. Philips, sq. his at- 
torney, and by leave of court withdraws the answer heretofore filed 
herein, and by further leave files amended answer. 

And sald abswer so filed as aforesald Is in words and figures fol- 


lowing, to wit: 
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Amended Answer. 


In the Cireuit Court of the United States for the Western District of 
Missourt. 


War. SeENSENDERFER, PIF, ) 
against > 
JAMES 'T. Kk EMT?, Adim’r of the Estate of Win. 9 Kemp, et al. 


Now, at this dav, Come the defendants, and for answer to the peti- 
tion of plaintiff deny each and every material allegation of the 
petition, and, having fally answered, demand judgment that the 
plaintiff take nothing by lis said petition, Ke. 

PHILIPS & VEST, For Def'ts 
Lod And afterwards, at said last-mentioned term of said circuit 
eourt, the following further proceedings were had on the Ist 
day of May, 1877, to wit: 


Continued at PU it’s ( ‘nafs. 


WILLIAM SENSENDERFER ) 
en 4 


James T. Kemp etal. J 


Ordered. that this eause be continued until the next term. and that 
the plaintiff pay the costs of this continuance. 


And afterwards, at a regular stated term of said cireuit court, be- 
gun and held on the third Monday of November, 1877, at the place 
aforesaid, the following further proceedings were had in said cause 
on the 25d day of November, 1877, to wit: | 


Dismissed at Pii’s Cost. 


WuILLIAM SENSENDERFER ) 
rs \ 


James T. Kemp, Adm’r. } 


This day comes the plaintiff, by James 8S. Botsford, Hsq., and dis- 
misses this CoUSe : Whereupon if Is ordered tliat the defendant oO 
lence without day and recover lis costs herein, and that lex cution 
issue against the said plaintith and lis sureties for costs therefor 


Pap rs and Record Entries in Pettis Cir. Ct 


Plaintiff also offered and read in evidenee papers and record 
entries in the ease of William Sensenderfer vs. Samuel A. Kemp, 
Ida Bell Kemp, James W. Kemp, and Martha J. Kemp, in 

155 Pettis eireuit court, whieh showed that William Sensen- 
derfer filed his petition in said court on August 13th, 1877, 


—_— =~ 
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and that the same was an action in ejectment against Samuel A. 
Kemp etal. to recover the land in controversy in this suit; that on 
September Sth, 1877, leave was granted to defendants to plead dur- 
ing the second week of the term; that on September 21st, 1577, by 
consent, the answer of Martha A. Kemp was filed: that on Jan’y 
24th, 1S78. the ease was continued by consent; that on May 17th, 
ISTS,an amended answer was filed: that on September Yth, 1878, 
Jobn G, Sloan was appointed guardian ad ditem for the minor de- 
fendants: that On September "ith, 1878S, vuardian ad litem filed ili- 
swer; that on September 14th, 1878, the case was continued, by con- 
sent, to be tried in January, ISTO: that on Mav Sth, ISSO, the case 
was dismissed by plaintiff at his costs. 

Plaintiff next offered and read in evidence a certified copy of a 
letter from the acting Commissioner of the General Land Office to 
the register at Plattsburg, Mo., which certified copy 1s in words and 
figures as follows: 


a ©. DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasnineton, D.C... December 31, 1880. 


I. J. A. Williamson, Commissioner of the General Land 

156 Office, do hereby certify that the annexed copy of il letter 

from this office to the register of the district land oflice at 

Plattsburg, Mo., dated May 22, 1855, is a true and literal exemplifi- 
cation of the original as of record in this offiee. 

In testimony whereof I have hereunto subseribed my name and 
caused the seal of this office to be aflixed, at the city of 
Washington, on the dav and vear above written. 

J. A. WILLIAMSON, 
(ominiis dOner of General Land Oifice. 


[SEAL. | 


Letter from Com’r to Rear at Plattsburg. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OPpricer, 
Wasnineton, D. C., May 22, 1855. 
Register, Plattsburg, Mo. 

Sir: As my letter to yourself and the receiver of the 2Sth of l’eb- 
ruary last, respecting the operations of vour oflice, may not be deemed 
sufficiently explicit in reference to some of the points presented in 
your letter of the S0Oth Nov... 1854, & 27th of February, ISoo, re- 
spectively, | would further state that the authority conferred upon 
Vou by law to administer oaths cahnot be delegated by you to your 
“sworn clerk” or to any other person, but rests solely In you as 

register, and the affidavits referred to which were made before 
157 = vour clerk during your absence and the sickness of the re- 
ceiver in November last are null and void, but it will be nee- 
essary, as suggested by you, to procure in each case a proper ath- 


_davit in the form required by the circulars of the 50th of October, 
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1854, & May Ist, 1855, to be filed with the certificate of purchase 
in this office. Upon re-examining vour letter of 27th February last 
[ am led to believe from your statement that you have not only been 
In the habit of filling up the affidavits of parties applying to enter 
land under the graduation act, but also of signing their names to 
the same. If this be true, it is a matter of surprise how you could 
have fallen into so great an error. I should have supposed that the 
Mpropriely of such a course would have at onee struck your mind, 
and that such an aflidavit could have no binding force upon the 
person who made it. The aflidavit in every instance must be sub- 
scribed by the affiant himself,and in every case where this has not 
been done you will require a proper legal aflidavit to be made, to be 
substituted for the illegal one. 

You also appear Co be laboring undera misappreher = In sup- 
posing the application of a purchaser to be a mere matter of form. 
Such is not the fact. By the act of Congress approve ; hebruary 
24th, IS10, “ every person making applica lion at any of the land 

oflices of the United States for the a irchase at privat sule of 


los atract of land is required to produce to the register a mem- 

andum in writing deseribing the tract which he shall 
ener Nit thie Proper num be Pr of tae st ction, we Seculonh, or qtiarter 
section (as the case may be), & of the township and ranges tbscribing 


his name thereto, which memorandum the register shall file and 
preserve in lis office. 

Such written application forms the foundation of every entry, and 
is made to govern in all cases in deeiding the question as to what 
particular tract of land was entered, and under no circumstances 1s 

| lavil and Lpprrea ition of 
t] 


IL adedtnisslbie to alter ih anv manner tire thi 


. a: | ’ . , } 

[hie purchase l an Hing up of the appircatron Is thew part OL the 
' 

oflieral duty of th reocister or recelver LI requested Pao So, YoU 


may fill up the application, but when signed by the applicant it be- 
comes his own act, and he alone is responsible for any errors that 
may exist therein, The ailidavit of Mr. Miller, which accompanied 
your letter of the 27th of Feb ult.. as it adgereecs with lis applied 
tion, lias been filed with thie appropriate certificate of rchase, but 
vou will in future avoid making a similar error. 


Very respec ly yourob'ts vt, JOS. S. WILSON. 
Acting phiiteieSsSeovey 
lot Testimony oO} We Wi, Sense vel rte 7 Z 4 PP wii 


WILLIAM SENSENDERFER, the plaintiff, being produced, sworn, 
and examined, testified as follows: 

[am the plaintiff’ Tam 56 vears old. I went to Boonville in 
the fall of ISTO. IT eame to Pettis Co. for the first time in Septem- 
ber, IS71. Thad entered these lands and got my patent before that 
time. I knew nothing of the condition or character of the land be- 
fore | came to this Co., except that which was shown by the books 
and records at the land ofliee at Boonville. ‘These records showed 
that the land in controversy was vacant. I found out that it was 
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vacant from the tract book at Boonville. I was living at Boonv ille 
then; moved there in the fall of 1870; had been there only a few 
months when I made the entry; when I found that this land was 
vacant I entered it; when I made the entry I knew nothing of the 
settlement of Pettis Co. or the neighborhood of this land. In the 
land office they have plats showing the timber land and prairie 
land. When I found a tract was vacant I examined this plat book 
to ascertain the character of the land, as to whether it was timber or 
prairie. I mean I looked over this plat book to see if it was 
favorable. If I thought it favorable I located it. I made all 
mv locations blind, never having seen any of the land. I / made 
my entries on the Information obtained from these tract books and 

plat books; only knew from the plat books what sort of land 
160) it was. I never saw any of the land before I entered it, or 

had anv account of it from any one; never asked anybody 
about it. The first information I had of any conflicting or adverse 
claim to this land was on the fifth day of April, 1871, which I 
received from W. H. Widdecombe. Ile reported to mein person 
on that dav, when he came. He came back from a trip through 
Pettis COunLY, thought his brother, A. C. Widdecombe, mailed 
hina a list of my entries In Pettis Co. io his address, at Sedalia. In 
March, S71, 1 wrote him a letter telling Lim if he got in the neigh- 
borhood ot my locations and the lands, the numbers of which I 
enclosed in the letter, to view them and report to me when he 
returned as to how the land lav and what he thought of the land. 
[ was anxious to know Inv sticcess It these locations. | wanted 
him to find out and advise me how the land lay and whether it was 
good or not. When he returned to Boonville he came to my boar ling- 
house after dinner and reported as to this piece of land. Ile said 
he was at old man Kemp’s. I] asked him for Kemp's given name, 
and he said it was Wim. ‘T. Kemp, and be told me that he had told 
old man Whe rh }) that he was to view a certain tract of land in tis 
nelghborhood, and that he rive hs inh} the numbers ol the land, 
and he said that We Irhy> told htiim that it was ving outside of lis big 

farm, and that it was all prairie, and the land had been 
161 entered many vears ago. te told me that he told Kemp 

that he knew nothing about that: that he was requested by 
the locator to view the land, and he said that the old man Kemp 
marked on the ground and showed him how the land lay. IT then 
suggested that we goto the land oflice and see if we could find 
Kemp's entry. We went to the land oflice and found Kemp's loca- 
tion. We found it in section 14. 25, and 25, and this was the first 
time I ever noticed Kemp's location. ‘This conversation was In 
April, 1871. I never learned that this land was in the possession of 
any one until I came to Sedalia, in September, 1571. The first ae- 
quaintance that I made in Sedalia was M. M. Lampton. He told 
me about having entered the Swisher tract. I then went to 
the assessor’s office and found out that one W. T. Kemp claimed it. 
After that I went to Thompson’s office and got some money. | 
learned nothing from him; had no conversation with him then 
about this land. I did have a talk with him in September 
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or October, 1872. 1 went from here—having been here several 
days—to Clinton. I saw O’Geary after my return. I went 
from Clinton to Osceola, and from there to Greenfield, looking 
after lands which [I had bought and entered together; went from 
there to 4 ‘arthage, where | iF id SOME lands: Wiis there several days; 
then came north, on the west tiers of counties, to Butler. <All 

of this took twelve or-thirteen days: then went to Clinton; 
162 then eame to Calhoun: then to Windsor, the same evening ; 

stopped at tive hot | over nicht. | arrived in) Windsor after 
dark; next morning T met O'Geary for the first time, and engaged 
him to take me out to Maj. Neill’s. [did not know the way. All 
| knew of this COULLEY Wiis by Pyye rytrria bye rs of the sections, and by 
these we worked our way across to Maj. Neill’s,in Johnson Co. Going 
out there | had no conversation with O'Geary about land matters. 
The first COHVersatllol We lad about lands Was al Neils. | had 
been to Warrensburg previous to this, and learned while there 
that two of my entries in Johnson Co. were claimed by other parties. 
While al Sedalta learned that all the lands 1) id Clits red in Pettis 
county were claimed by others. Thad three tracts in Johnson Co. 
When at Warrensburg TL learned that the entry near Neill’s was 
Claimed by him. ‘Phe visit to Neil's was in the latter part of Sep- 
tember or the tirst of October, IS7] | told Neill | had entered 3 
lortiys thre re, aha vave littne the vy pina bo rs ol thie land. Ile sald they 
La south anid south ast OL Tils farm, and that the land had been 
entered by him. I saw theland, It was not fenced nor enclosed In 
his farm. O'Geary and | talked on our way back. [| heard his tes- 
timony on this trial, and what le says T said about entering Im- 

proved land, it was all afabrication. We lad very little talk 


163) about my entering lands. The whole of the talk was about 

lands we wer pradssiliv threo vuae There was nothing whiat- 
ever said about entering unimproved lands, nor that [ wouldn't 
pay taxes on such lands for them. There was nothing said about 
ny golng back to boonvilie to hunt Up other tiistakes and see if 


they were Worth entlerine, because | had madeall mv entries at that 


Lithe ahead tade ao entries alter tinal When I found out that the 
lands | had entered, ora part of them, were claimed bv other parties 
mv expericnce seared me and | quit; dont remember there was 
anvtling said about entering lands in which mistakes were made, 


because | know that | did not know of any mistakes when I made 
my entrys, and locations. We had no conversation after we got 
back to Windsor about land matters, nor was there anything about 
mv renting a room of him L heard OG ary testy on the trial of 
the Neill case at Warrensburg. | don't recollect Just what he swore 


| 


to, but | know that it was not near as strong nor as much as he told 


on the trial of this cause. I recollect an interview | had with 
Swisher. [did not @o to his house 


cro | until the fall of 1872. I never 

said a word to lim about enterIng lmproved lands, nor that 1 would 
not enter raw lands and pay the taxes on it for It. 

[lis statement in this particular is wholly erroneous. [ 

164 told him | had come to view that land. He said that Lamp- 

ton had told him that there was a damned Yankee about 
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trying to steal people’s land, but for him not to be seared. I told 
him I had entered the land blind, and had since found out that he 
was Claiming it. He said that Lampton had entered it, but I told 
him that Lampton had entered a piece a mile east of there. He 
said he would as leave have that piece as the one he claimed. I 
never told Swisher that the Kemp land had a two-story brick house 
on it, because I hadn't seen the Kemp land before I saw Swisher, 
and there was a one-story frame house on the Kemp land. The 
next Monday after this conversation | went from Sedalia to Kemp; 
this was in 1872: | correct myself in this; it was in 1871. When I 
went to Neill’s the first time | had come around by Dunksburg in 
STL. and I saw this land in 1871. I saw it again in L872. I first 
saw Kemp land in 1871. In 1872 I made a trip to Kemp's, Dunks- 
burg, Neill’s, Swisher’s, and back to Boonville. Inthe Clifton Wood 
ease | found a conflict and had my entrys cancelled.  I- the Cham- 
berlain case he claimed to own the land, but on the trial of the case 
John Montgomery, Jr., his attorney, disclaimed ownership and re- 
covered judgment. As soon as I found these conthiets I quit enter- 
ing. I made have made one entry in North Mo. after this. T had 

lived in St. Louis 28 years before | went to Boonville. | was 
165 engaged in the tobacco and cigar trade. I had traded in 

some lands while there. 1 never entered ny lands before I 
went to Boonville. The londs that | had bought or traded for be- 
tore for debts were seattered over different parts ofthe State. Lonce 
owned four thousand acres in Southeast Mo., which | got in 
winding up a partnership, and I immediately transferred it. It 


——ed 8 


biay by that this rave me land 1) the brain. The Jasper county 
land I had bought from a Washington City man. I had not exam- 
ined the record in this county before my entries and had no infor- 
Mation as to their contents, nor did | ever have any oneto examine 
them for me. [ had never seen the ribcape OF pleat of entries offered 
in evidence by the defendants before | made my entries. I had no 
knowledge of the existence of such a record. 
Cross-examined by defendants’ counsel, salad witness te tified as 
follows: 
| went to Boonville in the latter part of IS70; went there direct 
from St. Louis; had lived in St. Louis 25 years previously. I was 
in the wholesale tobacco and Clear trade ten Veoars. We had cus- 
Lotmers throughout illinois and Missourt. | had never heel 
through this part of the State before*] went to Boonville. If I 
had been IT went through on the cars to Kansas city. I don't know 
whether the railroad was COM ted then or not. I was not ae- 
166 quainted with the inland towns and country. Our principal 
trade was confined to the river towns and steamboats. I knew 
at that time that the country near the rivers was the most settled. | 
don't know that I knew that the Mo. Pacific railway ran through 
this county [ wholesaled from 1550 to 1560. I lived in St. Louis 
ten yearsafter | quit merchandising. During these ten vears I was 
wis principally engaged in the real-estate business in the city. 
During this time I knew nothing of the settlement, Improvement, 
11—25U 
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or immigration in lis portion of the state, except perhaps 1 the 
fall- of IS67—5-) a friend of mine, in Carthage, told me there was 
considerable immigration to Mo. I was not engaged in any busi- 
ness from 1860 to “67 except settling up my old business and some 
real-estate business. My partner was engaged a good deal in buy- 
ing up cheap lands. Thev were conveved by deed, all signed and 
executed, with the grantee’s vame left blank. These lands had all 
been previously entered. We kept these lands perhaps six months. 
l attended to the rents in the city and to sales there and never 
bought any lands in this pean of the country, The high st quah- 
tity we ever had at once was about OOO aeres, | bought the land 
in Jasper Cooin IS6% L have entered lands in -five counties In 
North Mo.—in Lincoln, Mercer, Nodaway, Atchison, and De Walb. 

| entered land Lt) De Kalb county while iN) Boonville. ‘There 
iyi was no adverse claim toit: think I only had one tract in 

Nodaway there Wiis ho adverse claim ; ehtere d three tracts 
in Mercer Co.: had no trouble with them, but I had to cancel two 
entries oh account of Prior entries, | enters d one tract in) Atehison 


COUNLY. ‘There Wiis ho adv se claims to this Atter got a patent 
| went and examined the lands, and if | found a prior patent or 
certificate | cancelled min South of the river lL entered lands In 
Joluson, Pettis, Lleury, Cass, Dates, St Clair. Polk, and (Cedar coun- 
ties. Of the three tracts in Johnson Co. there were two adverse 
claims, (On one there Was no aelve rse Ciali. Odin crane lhere was no 
adverse clan l entered eight tracts in Pettis Co ()f these five were 


Cualice lled on aceount of others holding Prior certificates, duplicates, 
or patents. TI dont remember how many entries [ made in some 
of tiese Counties. Thad two or three in Henry; cancelled ail but 
one, and this | sold ln Cass county | liad two entries—no adverse 
claim—and [sola df lhad a suit in Johnson, two in Pettis, and 
to in St. Clair Cos., and these were all the suits U had about these 
lands. As soon as I discovered adverse claims | had my entries can- 
celled—as soon as I found them holding better titles. I never com- 
promis | ln of these eases where there was a better title. | never 
knew anything about the eondition of the State, and had no idea 

of the extent ol migration te it, outside of the citv of St. Louts, 
IGS) ountil T saw the census of IS70. TP spent the winter of 1S68-"9 

in New York settling up my old partnership business. [did 
nothing in St. Louis from my return, in PS6%,antil T moved to Boon- 
vilie. [To made no investments in anything, except in the partner- 
ship matter, until | moved to Boonville. LT had lit le business with 
the business men of St. Louis from IS67 to ISTO. | knew nothing 
about the Immigration to this portion of the State. I did not read 
the newspape | 


accounts of the heavs Immigration to this part ot the 


, ty } ; °% 7?) ~ 1? . . . +} ' > @ 
State. nor did | know anvthing about the progress ol the county: 


ee 


' : : 
dont remember of secing advertisements of counties having Vacant 
lands. I know | never saw anv. I went to Boonville because | 


wanted to get out of the citv. IT knew that Boonville was a nice 
pla e, and thi Wife had a cousin there: so we concluded to go there. 
My wite’s cousin’s name was Mrs. W. L. Seott. J did not think of 


guing into any business when I went there. I first went around to 
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the land office because J had nothing else to do, and mavbe on ac- 
count of my previous dealings in lands. Then I had read of the 
eases Where land had been supposed to be entered and it (urned out 
that it Was vacant and persons had entered and sold it at a large 
advance, and | thought | might do likewise. I had read of such 

Instances, and this probably led me to engage in looking up 
16% theseentries. I presume — had thought of doing this before I 

went to Boonville. I knew that the land office was at Boon- 
ville before I went there. I suppose the knowledge of this fact was 
like the feather that broke the elephant’s back, and may have had 
something to do with my going to Boonville, & my reading these 
accounts may have led me to the land office. I went to the land 
oftice very shortly after I got to Boonville. ‘The first time I recol- 
lect meeting W. IL. Widdecombe was on the oth day of April, 1871. 
| never formed his acquaintance until then, when he came back 
from his Pettis Co. trip. [ think I wrote to him in March. I could 
not say whether Widdecombe was over in Pettis Co. a long time or 
not. I don’t remember of ever having seen hira previous to lis re- 
turn from Pettis Co.,in April. After | got to examining the books 
[ was in the land oflice most every day. [ don’t know when W. HI. 
Widdecombe went to PettisCo. All I know about it was that A.C. 
Widdecombe told me that his brother was in Pettis Co. He told me 
this in March, ISG. | don’t know how A.C. Widdecombe came to 
tell me about his brother being in Pettis courty. A. C. Widdecombe 
and I talked about these entries. He told me when I found a va- 
cant tract | should examine and see if the tract had not been en- 
tered in connection with some other tract, or included in the entry 

of adjoining lands. He told me this during the month 
17U of March, 1871. I got acquainted with A. C. Widdecombe 

shortly after I went into the land oflice the first time. I 
didn't know that he was hunting up vacant land until | had the 
conversation with him in March, 1571. Previous to this I had seen 
him frequently come into the office, look at che book or books, close 
them up, and go out again, and | had no conversation with him, as 
to his business, previous to the conversation mentioned. I knew 
that he was an attorney then in Boonville. I Knew afterwards that 
he had been making entries similar to mine. I did not know of his 
having made entries of land on which parties were living. I don’t 
remember to have known that he was having any suits over his 
entries: never heard of his entering the land of Mercer. I don’t 
remember of entering a piece of land near where Widdecombe had 
entered. I remember the Clif. Wood tract. [It may have been the 
conversation that I had with A. C. Widdecombe that induced me to 
write to his brother, W. H. Widdecombe. As soon as I. had an 
entry cancelled I dismissed it from my mind. I never heard that 
he (A. C. Widdecombe) was having any trouble over his entries 
before he went to Washington city. He went to Washington before 
his brother came back from Pettis Co. He only told me that 
some of these lands might be conflicts, meaning that there might be 

a prior entry on them, and he told me how to examine, as 
171 I have before stated, to see if there was any conflict. I think 


S4 WILLIAM SENSENDERFER VS. SAMUEL A. KEMP ET AL. 


this conversation induced me to write to W. H. Widdecombe. 
| found out in March that I had some conflicts and there was a 


difference between cancelling and entry before and after a aera 
issued. I wanted to find out about my entries before the pat, 
issued because | had learned thiat it Was easier to cancel bet fore 
patent issued than after. ‘The mode of examination was to examine 
the tract book, and if we found 16 fortys enter dina seetion. then 
we took it for all entered. If we did not find 16 entries or tortys 
and | thoueht there WaS a Vacant b(} or SU acres | took cl blank — 
and marked entries offon the plat. Sometimes cur! osity | led 1 

read the name of the person making the entry, but | don't think 
that I read the Kemps entry until Widdecombes r turn, that I have 
spoken of. In all probability previous to that time I had exam- 
ined the number of entries in seetion- 25, 14, and 23, and saw that 
they Were fall and bald no attention te the hnawies of the per- 
sons making the entries or locations. I don’t remember where | 


} ‘ 4] ’ | ‘ . | : ‘ ; j ® 
learned what Liit reel lA OT Lue 0 iti heant, OU i Phbihik it Wi is not 


until | i@it Lhe o e ahd « | retyie TF did not Know pire vious LO 
that time that these red-ink entries meant that lana was entered 


with M. EB. land warrants. I afterwards learned that the 
172) ~—s practice of the land office was not to write out the entry in 

full on every tract when two or more pieces were entered 
differs nt sections. but to enter it only Ol, OHC plece, and in the other 
tract to reter to the traet in which the whole Chiry Wiis posted. These 
tracts, excepting this reference, would show vacant. Sometimes 
this relerence: would be omitted. d examined these tract books 


covering this whole district. At the time | made my entries I saw 
the entrics allaround the piece in stannic l examined section 
24, and I; upp | found there was only 14 entries, and in see- 
tion- 2o and t [| suppose were full or contained = sixteen 
entries. I suppose I saw that there appeared to be 158 forties 


entered in see. 25. Often | found more than 16 fortys. If 1 did 1 
just passed on, but if there was one vacant I then made an examina- 
tion. On the oth of April, IS71, atter Widdecombe came back from 
Pettis Co., LT went and examined the books in the land offiee and 
found threat Kemp's entry Wis rade md sec. 23 instead Oi; section 24, 
& saw then that it wasa mistake on the books if Kemp entered in see. 
24, and that the other lands located by him under the same war- 
rant were In sections 25 & 14, and that they were entered by him at 
one and the same time and all under the same warrant,and then | 
saw for the first time that there Were two ¢ ntries oO! the W. : 
ljd =6of the N. W. } of sec. 25, t'p 47, rng. 21. I then saw the 
entries of Greer and Payne. | don’t think that | learned 
that the entries so made by Kemp was contrary to law until 1S72. 
I did not understand the law nor the business about getting my 
money back if my entry was not good, 1 don’t think I had any 
cancelled up to that time. I think I knew when I talked with W. 
II. Widdecombe that | could vel nV Money back In case of a con- 
flict. [vot my patent about a month after this, on April 21, 71. | 
did not have my entry cancelled, because there was no conflict with 
it, and for that reason | could not have it cancelled Lad | wished to 
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do so. I sent my location to Mr. Herron, my lawyer, at Washing- 
ton, to be Investigated when 1 found out that Kemp elaimed the 
land, and he (Herron) wrote me that the records at Washington 
showed just what the records did at Boonville. He pronounced the 
entry good and got my patent for me. I never came over to look 
at this land nor made any enquiries as to Kemp’s claim until after 
| got my patent, As soon as Widdecombe told me about Kemp's 
claim & we looked at the book I sent immediately to Washington, 
| did not eare to know about any claim to the land unless the records 
in the land office showed it. I was satisfied ifthe records didn’t show 
anv prior entry. Widdecombe told me, Apml 6, 1871, that Kemp 

claimed it. Ile said it was l\ lng outsideot Kemps big farm, 
174 =o in the open prairie. He never wrote me concerning this 

land. I paid him five dollars for his report on April oth, 
IS71, in Boonville. Ile said that Ie rhhye told him that it had been 
entered long before by an old entry. 1 did not write to Kemp until 
the following summer. [ made no examination in Pettis county 
until gol my patent. | came to view the land, not to see claim- 
ants to it. I located this land under a land warrant. I did not 
know that | could not enter the land under the land warrant. If 
Kemp was in possession of it IT would not have taken the warrant 
if such had been the ease. l did not know about the settlement in 
Pettis Co., or that it was generally settled.. I] did) not know until 
after mv entries that there were mistakes in the books at the land 
ottice. I only knew that the books showed very little vacant land 
in Pettis Co. | knew that the books showed that.it was prairie land. 
The books showed that the earliest entries In the county were many 
years ago and in the northeastern portion. 1 made no proof at the 
time ol ny location of the land warrant ef the land in controversy 
as to its occupation, possession, or cultivation, 


it Is admiitt d Cl) the part of the potcarnn tal that the exemplification 

ot his Warrant and application ollere d ine vice nee by the defendants 

contained all thie proots made bv him when he located suld 

175 =o warrant; also that he never paid any taxes on the land, and 
that he had never been in possession of it. 


Said witness, In continuation of lis testimony on cross-examina- 
tion, said: 


| wrote W. H. Widdecombe simply to view the land and see 
whether it was good or not—that is, good land. I never heard of 
any one while I was at Boonville having entered lands in Pettis 
Co. I did not write to Widdecombe to examine the records in this 
county. Ile sald he saw W. 7, Kemp. lle called him old Kemp); 
said he told him that his name was W.'T. Kemp. I now suppose 
that it was James Kemp whom he saw. 

The next thing | knew was when I came here, in September, 1871, 
and examined the records Widdecombe said that old man Kemp 
showed him how the land was entered. He did not tell me that 
James Kemp was administrator. I first wrote to W.'T. Kemp in 
the summer of 1871. i wrote to lim at Sedalia. I su POse Sedaha 


86 WILLIAM SENSENDERFER VS. SAMUEL A. KEMP ET AL. 


was his post office. I don’t remember that 1 wrote to him at Long- 
wood. If I did I don’t know how I found out his address. I may 
have got it from amap. It must have been two or three months 
after | saw W. H. Widdecombe before I wrote to Kemp. IT was in 
Boonville when | wrote to liim. It was between April 5th and 
September, Sal, that [ wrote to Kemp. ‘The first | heard oft 
Jimmy ly Tp Was When his deposition Was taken in 
176 this case at his house. ‘The first time that I learned that any 
In possession of this land weatil T went out to Kemps, 
In September, IS71. Lam positive that I knew nothing about any 
one being in possession until I went out there. Widdecombe had 
told me, as | have stated before, that hemp claimed it, and that if 
laid outside Ol lis hig fargo) and in the open prairie, | remained at 
Mr. Kemp's an hour or two. I did not, while at Mr. Kemp's, at the 
dinner table, and in the presence of his wife, sav that [ was sorry it 
head happened, and that | lisacd sent a mah out to look “al the land 
before l had entered It, and that he reports 7 before had entered it 
threat if Wiis raw land ray have sid the lormer, because | feel 
that way, but not as to the latter. IT had got my information from 
Widdecombe after | made my entry. 


ee ee . - a és TT or a ol] te 
Said witness on re-examination testified as follows: 


[ wrote to W. HL. Widdeeombe about the middle of Mareh, 187] 
[ did not know when [made my entries thata military bounty land 
| ncreate 7 1a) di bod \\ lsat | Phietil) DV il conflict is 


Warrant had to be |. 
when aman bad a prior patent, certificate of location, or a duplicate 
ie Celpt ’ do not mean when thi re Was simply Ahi adyve rse claim, 
| could not get my mon V back in this case, because they say 
lua at the (ireneral Land Office that the land was vaeant when 
| located. and that there 1s no conflict, and consequently they 


’ } a 
would not caneel MV leatlon., 


Qn recross-examination said witness testified as follows: 

Of the eight entries in Pettis Co. T found tive conflicts with prior 
patents, certificate-, or duplicat : fu the other three Cases | had 
lawsuits—that is,in the Swisher, Kemp, and Chamberlain § cases. 


Plaintiff closed 


Mrs. Marriva Kemp, one of the defendants, being recalled, testified 
as follows for def ‘ts: 

[| remember when Mr. Sensenderfer visited our house in 187]. 
He staid for dinner. My husband was there. A Mr. Robert Phillips, 
whois now dead, and my children were there. He said that he had 
come out to look at his place; said that he was sorry that he had 
anvthing to do with it,and thataf he had known how it was he 
would not have entered it. Tle said he had paid a man five dollars 
to come out to look at the land before he entered it, and that this 
man told him that it was not Improved before he entered it. He also 
said he had no wife nor children. 


os) 
~) 
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178 Said witness on cross-examination testified as follows: 


[ have remembered that conversation ever since. I don’t know 
to whoin I first told it. I don’t remember of saving anything 
about it until Sensenderfer brought suit. I spoke to Robert Phillips 
about it after the suit was brought. After Sensenderfer went away 
we talked it over among the family. He said he sent the man be- 
fore he entered the land. Ife said that the man told him that the 
land laid outside of old man Kemp’s big farm. This conversation 
was in September, 1S71. [ had heard of the plaintiff before this, in 
the month of June, S71. Unele Jimmy Kemp, whose deposition 
has been read in this case, told us that there had been a man there 
by the nagne of Widdecombe, and that Widdecombe had told him 
that the land had been entered. Uncle Jimmy Kemp said that Wid- 
deecombe had been to his house in the spring of 1871. I related 
this conversation to Mr. Jackson, my attorney, just to-day. I told 
Col. Philips about it last May one year ago. J have managed this 
Case since mv husband’s death. 


This was all the evidence offered in this cause. 
170 Whereupon the plaratiil praved the court to give the fol- 
lowing declarations of iaw as applicable to this case, which 
were given as follows: 

No. 1. The etfeet of the patent to pil is. to convey the legal title 
to him. 

”. Any errors or irregularities in the matters leading up to the 
Issties of pl it’s patent cannot ellect the title conveyed by the 
patent, 

3. Unless Wm. R. Kemp did in fact enter the land is dispute tn 
IS48 the defense fails; and in considering this question the appli- 
cation is to be considered as the foundation, and unless he applied 
to enter and did enter the land tn dispute the court cannot find that 
issue for def ’ts. 

In determining what land said Kemp did enter the certificate 
given him does not eontrol. It is only evidence to be considered 
with other evidence of the fact, and une ss, considering all the eVi- 
di nce tending Lo show What land said Kemp did enter def’ts have 
established the fact that sald Kemp did so ¢ nter the land 11) dispute 
the det ‘ts have fale d to make out the defence relied on in the auswer. 

S. Unless the evidence shows that if pltf had not entered the 

land 11) dispute the def ‘ts would on the facts proved be eC li- 
1SO titled Lo recelve il patent from the l nited states for the land 

In dispute, and that when pltl entered said land he hand 
notice of such faet. the detense tarls. 

. If pl this entitled to recover and it appears from the evidence 
that def’t, Martha J. Kemp, has since the death of her husband con- 
trolled and rented out the land in dispute and received the rents 
thereof, thr a pl tl is entitied to judgment against her for pOssession 
and damages for rents and profits In such sum as from the evidence 
said premises were worth for that time. 

10. Even if there is a misjoinder of parties def’t none can take 
advantage of that fact but those who are so misjoined, and if they 
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do not take advantage of that facet it makes no ditferenee in this 
cause, and if pi fl is entitled to recover he lmiay recover against all the 
def’ts in possession either actually of the land or by tenants when 
this suit was be Publ fol Possession atl lL rents & protits from the time 
riko Possession ali | down to this time. 
lo. The statute of limitation pleaded by def’t- is not a bar to this 
action 
1S. The deed from A. S. Walker, trustee or mortgagee, to Wm. 
IK Hie is not in itself sufficient to convey tie title of Wm. It. 
iS] Kemp in the iand in dispute without further proof of the 


, , , ’ ’ . , 
facts Whieh would authorize a saie under the mortgage. he 


} , } ! eal } ! iii fee . , 

bisarntiel cii> } lol we | ij "4 i] | } ‘ii : sti tiie pci \ as POlliowWs ° 
i é - : ’ 

| Kven if the land did require that bounty land warrants be 

’ ; " . } . . - 
located in a body. vet that is directory. and if located otherwise and 
‘ a . 4 2 ‘ ‘ my ‘ 4 | : . A 

a patent Issues it Would not vitlate thi to Refused. 

~ rar ‘ , " ? . . 

>. The Congress of — United States has the exclusive mght to 
provide for the disposal of the public lands of U.S. and to whom 
> ‘ . . : . 
IU Shall be disposed A TOW. abla thae AOTIG SO, aria the courts have ho 


power to lnterfere with the tithe conveved bY patent of United 
nn f 


pat ae 
faites or to take the tithe Trom the one PWiom the peal lit Is issued 
W 281Ve It to ahother ex bt Where sald patent has been procured by 


. " " , 
‘ = " " ‘% " , * " ‘ . ; ’ ais 7 a . 
actual of Mi | 6UWHe (I Spud Tha oe lh Isstled lo such other, o1 
Whereby mistake and milsconstruction of the law of Congress on 


that subject by the officers of the Land Department the patent has 
issued to the one whereby proper construction of said law it should 
have by (ll) Issue | LO thi mier 

‘To which last declaration, No. 5, is the marginal note of the court 
aus follows 

Not wrivell asa W ho © OUL reiused OnLy because it limits the }) wer 

| thie COUTTS LO iW Corrections Of fraud and tnistakes ot law. 
182 (6. Tf there was a mistake and Kemp did not enter the 
land intended to there was ample means under the acts 
| li not 
correct the same bm that W AY def ts cannot have the same done by 
this court basu 

‘ It the court det rmines asa matter of law that there Is a power 
in the court pow to correct a mistake, if any was made, by Wim. R. 
Kemp in entering W ‘®. Wo see. 25 when he intended to enter W. 
BN. Woosece. 24, then the act of Congress for disposal of the publie 
lands and the rules and regulations of the Land Department of the 
United States and the construction of said laws by the said Land 
1) praarlrare nt and the Lnit j states Courts are rules Ol decision in 
this eourt. and unless the tacts shown would be sufliclent to au- 
thorize the Land Department to cancel the: ntryvof plifif no patent 
had Issued ania Issue a patent to det ts, then the court cannot divest 
pl tt of title and vest it in det'ts. Refused. 

ll. Pit when he entered the land in dispute Was not bound to 
take notice of any of the deeds read in evidence and is not affected 
with notice by them or their being of record. Refused. 

os. ‘Thi Couri declar = Lil law to be—— 


ISS ‘That although <0 Kemp Inhayv, on the — day of June, 


« 
- 
—- 


, ee . , 
Of Congress to correct such crror: and as defts grantors « 


_ 


, 
; ; . » ; 
Its ACLION OW Sule hneviect Refused, 
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1848, have received a certificate from the register and_ re- 
ceiver of the local land oftice of the United States at Clinton, Mis- 
souri, for land in controversy, yet if the court shall further find that 
said W. R. Kemp had not madea written application to the proper 
office of the United States to locate a military bounty land warrant 
[intended to be on said land | on sald land, then the said W. R. 
Kemp never did enter or locate the land in controversy. 

Which said declaration No. 12 has the marginal note of the court 
in words as follows: 

Given with the words in brackets added by the court. 

13. Even if W. R. Kemp did by mistake enter other land when 
he intended to enter that in dispute he or his legal representatives 
could only correct that mistake before the entry by plff, and whether 
pl'tl had notice of such intended entry or occupation makes no dif- 
ference. Refused. 

14. If pl't? brought suit in this court April 14th, 1873, against 
Wim. R. Kemp for possession of the land in dispute and the same 
was remanded to the United States cireuit court and ptf suffered a 

nonsuit therein Nov., 1877, and if plif also brought suit 
IS4 in this court Aug. 15th, 1577, against the widow and heirs of 

said W.T. Kemp, he having died, and suffered a nonsuit 
therein in Mav, ISSO, and brought thi+ action Aug. 13th, 1879, then 
the statute of limitation pleaded in this answer Js not a bar to this 
action. Refused. 

lo. If it appears one of the heirs of Wm. T. Kemp is not a party 
to this action def’ts cannot have a decree in their favor if other- 
wise entitled thereto. Refused. 

17. The mortgage or deed of trust of Wm. R. Kemp offered in 
evidence 1s not sutlicient to convey any title or claim except that 
which W. KR. Kemp had at the time. It would not convey any 
after-acquired title [of such Kemp]. Words in brackets added by 
the court. 

Which declarations the court refused; to which refusal of the 
declarations thus praved the plaintiff, by his counsel, then and 
there excepted at the time. 

The court, of its own motion, gave the following declarations of 
law : 

12. The court declares the law to be— 

That although W. R. Kemp may on the — day of June, 1848, 

have received a certificate from the register and receiver of 
185 ~=—s the local land office of the United States at Clinton, Mis- 
sourl, for land in controversy, vet if the court shall further 
find that said W. R. Kemp had not made a written application to 
the proper office of the United States to locate a military bounty 
land warrant [intended to be on said land]on said land, then the 


said W. KR. Kemp never did enter or locate the land in controversy. 
17. The mortgage or deed of trust of W. R. Kemp offered in evi- 
dence is not sufficient to convey any title or claim except that 
which W. kh. Kemp had at the time. It would not convey any 
after-acquired title of such Kemp. 
Under said declarations, the evidence, and the pleadings the 
12—280 
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court, on the 21st day of January, A. D. 1881, found the issues for 
the Jefendants and rendered a decree as prayed in the answer of 
the defendants, Samuel A., Ida Belle, James W., and Martha J. 
Kemp; and on the 24th day of January, A. D. ISS], and within 
four days after the finding and verdict of said court the plamtiff 
filed his motion for a new trial as follows: 


Mo. for Ne u/ Trial 
In Cireuit Court, Pettis Co., Mo. Jan. Term, 1851. 
WILLIAM SENSENDERFER, PI'ff, 


against 
SamueL A. Kemp, Martua J. Kemp, ef al., Def'ts. | 


. 


186 Now, at this time, comes the plaintiff herein and moves the 
eourt to set aside the finding and judgment of the court 
herein and grant a new trial in this cause for the reasons: 
Because the court admitted improper evidence and testimony on 
the paar of defendants against the objections of the plaintiths 


the court excluded Proper evidence and testimony of- 


~ 


Because 
fered by plamitill. 
Decause the court refused Proper dec] aratl ions of law asked by 
the plaintiff and vave Improper ones of Its own motion 
Beeause the finding of the court Is against the declarations of law 
as given by the court and is against the evidence and entir ly ulsup- 
ported by the ey hienee, 
Because the finding and judgment of the court is illegal, inequi- 
table, and just and is for defendants when it should be for pl’v'r. 
Because the finding and judgment is erroneous and irregular, in 
this: It is for defendants, as widow and heirs of Wim. T. INemp, 
when the whole of said heirs are not parties to this action. 
AY CAUSE s1nce the trial pl tl has discovered new and lmMpor- 
IS7 fant W mate rial evicde nce which he Can produce ohn a new 
trial, as is shown by the affidavits submitted herewith, and 
which by due and Proper dillign nee he could hot procure to use on 
this trial! 
SMITH & SHIRK, 
Attys hoy Pri. 


And in support thereof filed affidavits of Henry Reetor, Wm. 
Sensenderfer & E. J. Smith as follows: 


STATE OF Missourt, | 
County of P ftis. | 


s% 
ere? « 


[lenry Reetor, being duly sworn, on his oath says that in the year 
A. D. 1849 he assisted Mentor Thos mpson, then county surveyor, In 
the survey of some land in the vicinity of the W. 3 N. W.2 see. 24, 
township No. 47, of range twenty-one, in So Rich Bond Bisnesnt 

That, according to his recollection, Mentor Thompson began his 
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survey at the southwest corner of sec. 24, in said township, and ran 
north to the southwest corner of the W. 3 of the N. W. } of said 
section, surveying the N. W. } of the S. W. } of said sec., t'w’p 47, 
kk 21: that he does not remember all the lines now, but is pos- 
itive that no survey was made of the W. } of the N. W. } of see. 24, 
in said township 47, R. 21, which tract of land was then claimed by 
Riley Kemp; that he was with the surveying party during the day 

and assisted in said survey by carrying the flag: that he 
ISS. did not carry the chain; that he never at any time as- 

sisted in the survey of the W. 3 of the N. W. of said sec. D4 
of said tw’p & range: that Riley Kemp at that time lived about 
one-quart rota mile south of the south line of the WV. N. W. } 
sec. 24, tUw’p 47, R. 21; that during the said survey, in A. D, 
IS40. no duplicates were produced by Kemp or any other person 
describing anv land whatever; that he is positive of this, because 
he had entertained doubts as to whether or not Kemp had entered 
sata land (the WV. J N. WV. Sec, 4 yA ‘ve ht. 2] , and if any dupli- 
cates or title puipers had been produced describing this land it 
would have settled the above question in his mind. 

That he does not believe that Kemp entered the land; that it was 
the general opinion through the neigh) orhood that Kemp had not 
entered said land; that he does not remember of being present at 
any time when Riley Nemp’s land was surveyed, or being present 

r assisting it the SUPVeY of any other land in that Vicinity except 
nis owh, as stat d above ; that he was subpa baed in the trial of the 
cause Wherein Wm. Sensenderfer was plaintull and Samuel A. Kemp 
el were defendants, on or about the 7th of January, A. D. 1881, 
but on account ol his illness, inclement weather, WN old ave, being 
seventy-two years old, he was unable to obey said summons. 


HENRY RECTOR. 


1Sv Subseribed and sworn to before me this 28th day of Janue 
arv, A. D. 1581. 
My. commission expires May 10th, 1884. 
fp. s.] Witness my hand « seal, 
V. E. SHAW, 
Notary Public. 


STATE OF MussouRrtr, | 
Pi ttis (ni nt, ot, ‘ ’ . 


[In Cireuit Court. Jan. Term, 1881. 


Ww. SENSENDERFER, Plt, ) 
against . 
Sauce. A. Kemp, Def'’t. | 


The plaintiff, Wm. Sensenderfer, being duly sworn, says: I did not 
take any steps to procure the attendance of Ilenry Rector as a wit- 
ness to testify on the trial of this cause till the trial, because I was 
present at the taking of the deposition of Mentor Thompson, which 


’ 


is filed in this eause, at the office of Philips & Vest, in Sedalia, Mo., 
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June 5th, 1877, and heard said Thomson then testify, & in that testi- 
mony said Thompson stated that said Rector, to whom he referred in 
like manner as in his testimony on the trial in this cause, was then 
dead, though by reading sald deposition how on tile in this case I see 
the fact of the death of said Rector is not written down as a part of 
said deposition, and I am not aequainted with said Reetor, & ex- 
cept as mentioned by said Thomson | never heard of him, and until 
said Thomson testified herein I supposed said Rector was dead, 
190 and I was greatly surprised when I heard said witness testify 
that said Rector is-still living. 

That soon after, and in due time to have gotten said witness to 
testify Ol) this trial if he head been able to attend there iat all, | Was 
about to take a subpeona for said witness to bring him to court to 
testify in this ease, when T learned from the clerk and sheriff of this 
county that since the tris becan the defendants had tuken outa 
subpeena for said Reetor and lad it served on him to come and 
testify in this case, and that said witness was then so feeble and sick 
that it was Ini possible for him to come to court: wherefore, believ- 
ing said facts, and as it would be useless to attempt to get said wit- 
ness to court at the said trial, I did not take out such subpcena. 

That since said trial I have used every eflort to see and get an 
aflidayit of said Rector to ascertain what lis testimony would. be, 
and to that end sent twice to Georgetown, where said witness resides, 
and went onee myself and took a notary with me, and only to-day 
learned what said witness would testify to, and got his affidavit 
filed herewith. 

That if a new trial is granted IT ean get said witness or his depo- 
sition lor use at next term ol this court: that the affiant does not 
apply for a new trial for vexation or delay, but beeause he believes 
he has a meritorious cause of action herein, and has been im- 
properly deprived of his rights by the finding & judgment 
191 of the court herein. Affiant further says, now that he has 

Sec) said I CLO”, whic he did. this day for the first time, 
said Rector is very old and feeble and in bad health, and is some- 
what deaf, and las only one leg, and athant verily believes said 
Reetor was, when this case was on trial. so feeble and sick that he 
eould not attend the court. 


WM. SENSENDERFER. 


Sane d and sworn to before me this 2Sth day of Jan.. 1SS1. 
SEAL] B. HW. INGRAM, Clerk 
by L. JACKSON, D. C. 


9 


=? 


And E. J. Smith, one of att'ys for pli. being duly sworn, says: 

I know the facts sel forth in the foregoing atlidavits as to the 
efforts made to Fel sald Reetor to this eourt as a Witness and to find 
out what he knew, and that the same Is true as above set out in the 
affidavit of Wim. Sensenderfer. I also know that until the testi- 
mony of said Thomson Upon suid trial the attorneys for plamntif 
understood and supposed said Reetor was dead, and were greatly 
surprised when / learned otherwise. 


E. J. SMITH. 
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Signed and sworn to before me this 28th Jan., 1881. 
8. H. INGRAM, Clerk, 
[SEAL. ] By L. JACKSON, D. C. 


192 Motion for New Trial Overruled. 


Which said motion the court, on the — day of January, A. D. 
1881, overruled. , 

‘To which ruling and order of the court the plaintiff then and 
there excepted at the time. 

And on the — day of January, A. D. 1881, the plaintiff filed his 
motion in arrest of judgment as follows: 


Mo. dil Arrest. 
In Cireuit Court of Pettis Co., Mo. Jan. Term, 1881. 


Ww. SeNseENDERFER, PI'ff, ) 
against 


J 


Samuest A. Kemp, Martrua J. Kimp, ef al., Def’ts. j 


Now, at this time, comes the plaintiff in this action and moves the 
court to arrest the judgment of the court in this ease for the reasons: 

hecause the answer of the d'f’ts does not state faets suflicient to 
warrant the court in giving judgment for d’f’ts, the widow and heirs 
of W.'T. Kenip, and beeause said answer does not state facts suffi- 
cient to support any Jadgment in favor of det’ts 

Because the judgment of this court is erroneous, in this: It is in 
favor of the widow and heirs of Wm. T. Kemp when all of said 
heirs are not parties to this action, and this fact appeared for the 
first time on the trial of the case in the testimony of Martha J. 

Kemp. 
195 Because there was & is no offer in the answer to refund to 
pl tf the money he paid to enter the land in question, and it 
Is not requested in the judgment of the court. 

Because this court has no jurisdiction to hear or determine the 
matters set up in the answer orto give the relief sought in the 
answer as given In the judgment or any relief to defendants herein. 

SMITH & SHIRK, 
Alt'ys for PPG. 


Which said motion the court, on the — day of January, 1881, 
overruled. 

To which ruling and order of the court plaintiff then and there 
excepted at the time. 

Ile therefore prays the court to allow and sign this bill of excep- 
tions, and that the samme may be signed and sealed and made a part 
of this record, which is done, this the — dav of January, A. D. 18S] 

J.P. STROTHER, [sear] 
Judge of the 6th Judicial Circuit of the State of Missouri. 
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WILLIAM SENSENDERFER | 
Samuent A. Kemp, Martrua J. Kemp, JAMes W. Kemp, Ipa Bewe | 
Kemp, R. TH. Payne, Thomas Wasson, Jr., John W. Payne, Jr., | 


and J.T. ledges. 
194 Now, at this day, come the part ies hereto, by their respective 


attorneys, and the plaintiff now files lis affidavits In support 
of the motion for a new trial, and said motion bemng now taken up 
and submitted to the court for final hearing, and the court having 
seen and heard the same and being fully advised in the premises, 
overrules said motion for a hiew triad: to which action of the eourt 
in overruling said mofion piaintiff then and there at the time daly 
excepted sandthe motion in arrestofjudement heretofore tiled herein 
by plaintiff being now taken up and submitted to the court, and the 
court having seen and heard the same and being fully advised in 
the premises, overrules said motion; to which action of the court in 
overruling said motion the plaintiff then and there acu the time duly 
excepted. 

And now plaintiff presents his bill of exceptions herein, which 
are by the court filed and signed, and plaintif tiles his aflidavit for 
appeal and his appeal bond, which said bond is by the court ap- 
proved, and an appeal is by the court granted herein to the supreme 
court of the State of Missourl, and a supersedeas is by the court 
allowed. 

Which affidavit is mn words and figures as follows, to wit: 


105 Lilidavit for Appeal. 


In the Cireuit Court within and.for Pettis county, State of Missouri. 
January Term, A. D. 1881. 


WILLIAM SENSENDERFER, Plaintiil, 

aqeinst 

SaMUEL A. Kemp, Iba Bett, Kemp, Martia J. Kemp, and JAMeEs | 
W.flkKemp, Thomas Wasson, Jr, John W. Payne, Jr, R. H. | 
Payne, and J. T. Hedges, Defendants. ] 


William Sensenderfer, the above-named plaintiff, being duly 
sworn,upon his oath says that his appeal in the above-entitled cause 
is not taken for vexation or delay, but beeause he believes himself 
agerieved by the judgment of said court in said cause. 


WA. SENSENDERFER. 


Subscribed and sworn to before me this 28th day of January, A. 
D. 1SS1, at my office, in the city of Warrensburg, county of Johnson 
and State of Missouri. : 

WM. Ek. CRISSEY, 
[SEAL. | Notary Public within and for Johnson County 


ey : : and State of Missouri. 
Commission expires July 23, 1882. 
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Which said bond is in the words and figures as follows, to wit: 


In the Cireuit Court within and for Pettis County and State of 


Missouri. January Term, A. D. 1881. 


196 WILLIAM SENSENDERFER, Plaintiff, 
against 
Samues A. Kemp et a/., Defendants. 


Appeal Bond. 


Know all men by these presents that we, William Sensenderfer, 
as principal, and William E. Crissey and Edward L. Degarmo, as 
securities, are held and firmly bound unto Samuel A. Kemp, Ida 
Bell Kemp, Martha J. Kemp, James W. Kemp, R. H. Payne, John 
W. Payne, Jr., Thomas Wasson, Jr., and J. 'T. Hedges, the defend- 
ants in the above-entitled cause, in the sum of three hundred dollars 
(8300.00), upon the following conditions: Whereas the said William 
Sensenderfer has appealed from the judgment of the said Pettis 
county cireuit court rendered at the January term, 1881, of said 
court against him in the above-entitle] cause: Now, if the said 
William Sensenderfer shall prosecute his appeal with due diligence to 
a decision in the supreme court of the State of Missouri and shall 
perform such judgment as said court shall give, and if the judgment 
of said circuit court or any part thereof be affirmed and he shall 
comply with and perform the same so far — it may be affirmed, and 
shall pay all damages and costs whiel may be awarded against 
him, the said appellant, then this recognizance shall be void ; other- 
wise the same shall remain in full force and effect. 

Lt Lestimiony whereof we have hereunto set our hands and 
107 allixed our seals this 27th day of January, A. D. 1551. 


WM. SENSENDERFER. ‘SEAL. | 
EDWARD L. De GARMO.  {sea.] 
WM. E. CRISSEY. SEAL. | 


STATE OF Missourt, |... 
( ounty of Johnson, § saab 


W. E. Crissey, of lawful age, being duly sworn, upon his oath 
says that he is worth in real and personal property, over and above 
all exemptions allowed by law of this State and his indebtedness, at 
least the sum of five hundred dollars. 


WM. E. CRISSEY. 


Subscribed and sworn to before me this 27th day — January, A. 
D. 1551. 
WM. H. BRINKER, 
(SEAL. | Notary Public, Johnson County, Mo. 


My com. will expire July 15, 1881. 
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STATE OF Missourt, ) | 
Johnson County, J 


Edward L. De Garmo, of lawful age, being duly sworn, upon his 
oath says that he is worth in real and personal property, over and 
above all his exemptions and indebtedness, at — the sum of five 


hundred dollars. 
EDWARD L. De GARMO. 


Subscribed and sworn to before me this 27th day of January, 
Iss1. 
198 WM. H. BRINKER, 
[SEAL. | Notary Public, Johnson County, Mo. 


My commission will expire July 15, 1881. 


STATE OF MtIssourt, | 


~ his County. ‘ 

I, Benton If. Ingram, clerk of the circuit court in and for said 
county, hereby certify that the above and foregoing is a complete 
COPY of the record of the case of Wim. Sensenderter agalnst Samuel 
A. Kemp Martha J. Ke hip), [da Belle Kemp, and others, as the same 
Is now in my office, as clerk of said court. / 

[In witness whereof I hereto set my hand and the seal of said 
court this Ist day of April, ISSI. 

[SEAL | B. H. INGRAM, Clerk, 
By C. L. JACKSON, D. C. 


Tr thi Supreme Court of Missouri. October Term, 1881. 


And afterwards, to wit, at the October term, A. D. 1SS1, and on the 
l4th day of March, 1582, an assignment of errors was filed in the 
supreme court of the State of Missouri in said cause, which is in the 
words and figures as follows ° 


109 In Supreme Court of the State of Missouri. — Term, ISs-. 


VILLIAM SENSENDERFER, Appellant, ) 


Samver A. Kemp and Others, Respondents. } 


And now comes the said appellant and Savs that in the record and 
proceedings of the cour’ below, in the above-entitled cause, there is 
manifest error, and for error said appellant assigns the following, to 
wit: 

1. That said court admitted improper and illegal testimony offered 
by respondents. 

2. That said court rejected proper and legal testimony offered by 
appellant. 

) 3. That the court gave the improper and illegal declarations of 
aw. 


= lll 


— 
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4. That the court refused to give proper and legal declarations 
offered by appellant. 

». That the verdict was againt the evidence. 

6. That the verdict was against law. 

7. That the verdict was against both law and evidence and against 
the law under the evidence. 

S. That the verdict was against the weight of evidence. 

9. That the judgment was rendered in favor of the respondents 
when it should have been rendered for the appellant. 

10. That said court overruled the motion for a new trial made by 
appellant. 

Wherefore appellant pravs that said judgment be reversed and 
held for naught and that pl'ff have judgment here such as he 
should have had in the court below, or that this cause be remanded 
with instructions to the court below to proceed therein according to 
law. 

SMITH & SHIRK, 
Alt'ys for Appellant. 


And now come the respondents and for joinder in error say there 
is no error in the record and proceedings of'said Pettis cir. e’t in 
said cause as assigned by said appellant. 

PHILIPS & JACKSON, 
kor Liespondents. 


On the back of said paper appear the following endorsements, 
to wit: 
200 No. 1157. Wm. Sensenderfer, appt, vs. Samuel A. Kemp, 
Ke., resp ts. Assignment of error. Filed March 14, 1882. 
Henry W. Ewing, cl’k, by W. K. Bradbury, D. C. 


20] And afterwards, to wit, on the 29th day of October, A. D. 
ISS35, the following further proceedings were had in said 
cause, to wit: 
k * *x « * > + 


Submiss Lon of (Vu q 


Wa. SENSENDERFER, App., 
Us. 


SAMUEL A. Kemp et al., Resp. 
* ¥ * * ~ x 


Come now the parties in the above-entitled causes, by attorneys, 
and, after argument therein, submit these causes to the court. 


And afterwards, to wit,on the 2d day of February, A. D. 1885, 
the following further proceedings were had in said cause, to wit: 


13—280 


98 WILLIAM SENSENDERFER VS. SAMUEL A. KEMP ET AL. 


Judgm't. 


\i LIAM SENSENDERFER, Appellant, ) 

is. 
Samurn A. Kemp, Martua J. Kemp, 
Kemp, Ida Belle Kemp, I. TL. Payne, Thomas | 
Wasson Jr., John W. Vayne,and J.T. Hedges, | 


Respondents. J 


James W | Appeal from Pettis 
hh, County (‘jreuit 
Court. 


Now, at this day, come again the parties aforesaid, by their respect- 


ive attorneys, and the court, here being now sufliciently advised of 


and concerning the premises, do consider and adjudge that the judg- 
ment aforesaid mn form aforesaid by the said Pettis county circuit 
court rendered be in all things atlirmed and stand in fall force and 
effect; and it is further considered and adjudged by the court that 
the said respondents recover against the said appellant their costs 
and charges herein expended,and have therefor execution. (Opinion 


filed.) 


202 Which said opinion is in the words and figures as follows, 
to wit: 


WILLIAM SENSENDERFER, Appellant, ) 
Us > 


Samugen A. Kemp et al., Respondents. } 
Opinion of the Court. 


‘This was an action of ejectment for the west half of the northwest 
quarter of section 24, T. 47, R. 21, in Pettis county. The defend- 
ants are the widew and heirs of William T. Kemp and their tenants. 
The Kemps set up an equitable defense and prayed for affirmative 
relief, which was granted, divesting plaintiffof lis title and invest- 
ing the same in these defendants, from which decree plaintiff ap- 
pealed. William R. Kemp, claiming to own this property and 
being in possession, made a deed of trust on the same, under which 
it was sold in 1503 to William Kemp and by him conveved to 
Cummings in 1S68,and by the latter conveyed to William T. Kemp 
in January, 1869. ‘These parties all had possession during their 
alleged ownership. 

The material issues tendered by the answer are that William R 
Kemp entered at the local land oftice at Clinton these SO acres in 
section 2t and two 40-acre tracts, one In section 14 and the other in 
section 25, all in the same township ana ratige ; that he received a 

certificate of such loeation, which is lost; that the that the 
20S oflicers at Washingtom Issued a patent to him which, by mis- 

tuke, deseribed the SO-aecre subdivision as in section 25 in- 
stead of section 24, and that plaintiff, with full notice of all this and 
in fraud of the defendants, procured a patent for the lands sued for, 
The plaintiff's title isa patent from the United States to him, dated 
April 20, 1871, upon an entry made with a land warrant at the 
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local office at Boonville on Dec. 28, 1870. The original application 
made by William R. Kemp at the local office at Clinton and from 
that oflice transmitted to the oftice at Washington bears date 15 
June, 1848, and deseribes the land as being in sections 14, 23, and 
25, the SO acres in the latter. It is in the handwriting of the 
register of the local office, Watson, and was doubtless signed by 
Kemp, and with it was transmitted a military bounty land warrant 
calling for 160 acres, issued under the act of Feb. 11, 1847. The 
records at the local office at Boonville did not show that the 80 
acres in section 24, the land here in dispute, had been disposed of 
otherwise than might be gathered from certain entries on the tract 
book, hereafter referred to. To prove the location by Kemp to have 
been made on the 80 acres in see. 24 and not in see. 25 the defend- 
ants show that one Greer entered the north half of the SO in see. 25 
on the 16 January, 1854, and a patent issued to him therefor dated 

15 July, 1854, and that the south half was entered by one 
204 Payne Nov. 20, 1853, and a patent issued to him dated Mav 

1, 1854. Both of these entries were made at the Clinton 
office. The business of that office apnears to have been transferred 
to the Warsaw office. 

It also appears that the register of the latter office, M. L. Means, 
on July 1, 1858, made out and certified a map of all the lands in 
Pettis county, with the names of the original purchasers endorsed 
on each sectional subdivision, from which the land in question ap- 
pears as having been sold to William R. Kemp. It does not appear 
that the patent issued to Kemp was ever delivered to him, and the 
mistake was first discovered by the Kemps in 1871, when Wilham 
‘ ¥ Kemp called for an exemplification and after plaintiff produced 
his patent. The land as described in sections 14, 25, and 24 would 
all lie in one body, but would not lie in a body if the SO acres were 
located in see. 25 

The books and records of the local office at Warsaw were all 
destroyed by fire in IS61, and the business of that office was trans- 
ferred to the Boonville office in 1863. The tract book at the latter 
office was compiled and made up at Washington, after the books at 
the local office had been de stroved, from reports from the Warsaw 


othee. It Is therefore clear that the St) acres tract, sec. 2. Was not 
regarded as having been sold*to Kemp by the office at Clinton, 
POD for Greer and Payne were allowed to and did enter it after 


Kemp had made his location. ‘The same may be said of the 
office at Washington when the patents were issued to them. Ata 
still Jater date, in 1858, it would seem, from the plat furnished Pettis 
county, the land in see. 24 appeared upon the tract book at Warsaw 
as sold to Kemp. 

Besides this Kemp’s warrant was issued under the act of Feb’y 
11, 1847, which required the land upon which the same should be 
located to be “in a body.” This provision of the law must have 
been disregarded by the officers if Kemp located his warrant upon 
the SO aeres in sec. 25, which is not to be assumed. In addition to 
all this Mr. Thompson, a SUPVOVOFP, testifies that he surveyed the 
land for William R. Kemp in the spring of 1549, when some ques- 
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tion arose as to what land he had entered; that Kemp then pro- 
duced his certificate which showed that he had located his warrant 
upon the lands in sections 14,25, and 24, and which the witness 
then surveyed for him from the description contained therein. Wil- 
liam R. Kemp knew of the entry by Payne and Greer and induced 
them, at least one of them, to locate the 80 in see. 25. William R. 
Kemp had possession (o] the LOO acres as tt whole uy) to the tine he left 
for Oregon, Which was in ISolor LSo2 lledied on the road. ‘The con- 
clusion is irresistable that Ine Ini} intended to and did locate the land 

in question ; threat thi books so showed and it Was so understood 
WALLS at the local offices, and that his duplicate sO) stated, though 

there Was a miisd <cription Irn othe application lle acquired 
thie equitable title to this land. The authorities cited by the plain 
tiff to show that the courts cannot go behind this patent and adjust 
the riglits of the parties have no application to this case. Wien 
the legal title lias Passe | irom the Lo nited States to one paarly ana if 
ought to vo Lo another it ts competent for the courts to declare the 
holderof such legal tithe atrustee and to compel a conveyance to 
the party who has the paramount equity. Garland vs. Wynn, 20 
llow : (>: Lindsay v. [lows 5. 2 Dlack.. ood: Jolson Us. ‘Townley, Lo 
Wal., 72; Widdecombe vs. Childers (opinion of this court filed Feb’y 
4, 1884). The prior right to this land ts, as we have seen, shown to 
be in these defendants, and their right to the land in equity and 
conscience cannot be denied. Tf the plaintiff? entered this land and 
acquired the legal title with knowledge of this equitable title, then, 
as between him and the defendants, their equity is the superior 
and he must be held to hold the legal tithe in trust for the defend- 
ants, and under the statute of this State may be divested of that legal 
title without a convevance. William T. Kemp went upon this land 
under his purchase in 1560, built a louse on it In that vear of con- 

siderable value. and lived Ol) it until ( letober, ISio. when ‘he 
207 ~=house was destroved by fire. Tledied in 1S74. ‘There is much 

evidence in tha Cause which li nds Lo show that plaintitl and 
one Widdecombe, from whom plaintit? got the warrant with which 
the entry Wiis made and Ol) the Site dav, were Operatving In concert, 
and that through an agent they bad made inquiry and been in- 
formed that this land had been entered by Wim. R. hemp and was 
then owned by Wim. T. Kemp, who resided on it, and that this in- 
formation was received Li fore Lie ¢ niry Wiis rade by the platntil , 

The cireuit court found that the plaratul had such knowledge and 
Information and we are satistied the finding was correct. 

But, aside trom this, the testimony shows that in the fall of 1S70 
the plaintitl went to Boonville and there engaged in hunting up 
“mistakes ” cul the land office with Aa view of making il profit tLirere- 
from. Witnesses report him to have said he did not want vaeant or 
unimproved Jand, but that he wanted improved jands owned by 


- rich men. [le kaa WV thoat ther Were fhany miistak Ss in these 
books il De ville lle Saw that the SUbocres lh see 25 appeared to 
have been entered both Ly Kempand Greer and Pave. Phe land 
was close to Boonville, and Pettis countv wus well settled. There 


Was surely enough to put a prudent person upon inquiry. Notice 
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“js actual when the purchaser either knows of the existence of the 
adverse claim of title or is conscious of having the means of 
208 knowledge, although he may not use them.” Speek vs. Rig- 
gin, 40 Mo., 405. He is not to be charged with constructive 
notice of the deeds of record through which the defendants claim, 
for he does not claim by or through any of them. Under the cir- 
cumstances of this case, however, and in the very nature of things 
open to his view and actually known by him, he was called upon to 
make further inquiry as to whether this land was open to a fair sale 
or entry. This inquiry would have leed lim toa full knowledge of 
the true state of the title, and he must be charged with such knowl- 
edge. 2Ch. v. Hatcher, 58 Mo., 255; 2 Pomeroy, Eqr. Jur., see. 
ov7. 
2. It appears that a minor heir of William T. Kemp was not made 
a defendant, affirmative relief was prayed for in the answer, and 
there was no suggestion made by any pleading that there was a 
want of proper parties. The cause was tried upon its merits with- 
out regard to such defect, though discovered on trial. The decree 
Is such as not to prejudice the rights of the infant, and the cause 
will not be reversed because of this defect in parties. The showing 
made for new trial on the ground of newly discovered evidence is 
without merit. Judgment of the circuit court affirmed. All con- 
cur. 


I’. M. BLACK, J. 


200 And afterwards, to wit, on the 21st day of June, A. D. 1886, 
the following further proceedings were had in said cause, 
to wit: 


WM. SENSENDERFER, App., ) 


we Appeal from Johnson County Cir- 


) . cuit Court. 
Samuet A. Kempet al., Resp. ) 


Now, at this day, there 1s presented to the Ilonorable John W. 
Ilenrv, chief justice, a writ of error to reverse the Judgment in the 
above cause, a citation directed to the said respondents citing and 
admonishing them to be and appear at a Supreme Court of the 
United States on the second Monday of October next; also a super- 
sedeas bond in the sam of $500.00, which said writ of error is al- 
lowed, said citation signed, and bond approved, and ordered to be 
filed and made a part of the record herein; and thereupon it ts 
further ordered that a supersedeas be granted staving all further 
proceedings upon the judgment herein until the determination of 
this cause in the Supreme Court of the United States. 

Which said bond is in the words and figures as follows, to wit: 


210 Know all men by these presents that we, William Sensen- 

derfer, as principal, and Edward L. De Garmo and Wim. E. 
Crissev, as sureties, are held and firmly bound unto Samuel A. 
Kemp, Martha J. Ke.up, James W. Kemp, Ida Belle Kemp, R. H. 
Payne, Thomas Wasson, Jr., John W. Payne, Jr., J. T. Hedges, in the 
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full and just sum of five hundred (8500.00) dollars, to be paid to the 


7 
; 


sald Samuel A. Kemp, Martha J. Kemp, James W. Kemp, Ida Belle 
Kemp, R. HH. Payne, Thomas Wasson, Jr., John W. Payne, Jr, and 
J.T. Hedges, their heirs, executors, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. Sealed with our seals and dated tins 19th day of June, in 
the year of our Lord one thousand eight hundred and eighty-six 

Whereas lately, at the October term. A. D. ISS4, of the Supreme 
court of Missouri, in a suit depending in said eourt between William 
Sensenderfer, appellant, and Samuel A. Kemp, Martha J. Kemp, 
James W. Kemp, Ida Belle Kemp, IK. if. Payne, Thomas Wasson, 
Jr., John W. Payne, Jr. and J. T. Hedges, respondents, judgment 
Wiis rendered “ugalnst the sald cLpoyn ilant, and the sid ch pope llant lav- 
ing obtained a writ of error of the said court to revers tiie judgement 
in the aforesaid suit, and a citation directed to the said respondents, 
citing and admonishing them to be and appear at a Supreme Court 
of the United States to be held at Washington, D. C., on the seeond 
Monday of October next: : 

Now, the condition of the above obligation is such thataif the said 
appellant shall prosecute said writ to effect and answer all damages 
and costs if he fail to make good his plea, then the above obligation 
to be void: else to remain in full force and virtue. 

WILLIAM SENSENDEREFER. [sear | 
EDWARD L. De GARM®O [sPAI 
WM. BE. CRISSEY. ISEAL. | 


Sealed and delivered in presence o{— 


SAM’L P. SPARKS 
June 2ZIst, 1Ss 


Approved by— 
JNO. W. HENRY, Judy 


211 | Mndorsed:] No. —. United States circuit court, western 
district of Missouri. —— —— vs. —— ——. Appeal bond 
s—. Dated — day of ——, IS; Iiled - day of ——, |S; 


: clerk 


[NITED STATES OF AMERICA, ) 
Neil ot Missouri. (ounty of Johnson. » <C 


1] est ri Duistri / of Missouri. j 


a, 


Before me, Sam] P. Sparks, a notary publie within and for John 
son county, State of Missouri, personally appeared Edward L. De 
Garmo, to me well known, who Upon oath states thicat lie Is Wortil 
over and above lis indebtedness the sum of three thousand dollars. 
and that he owns real property to that amount, subject Lo execution, 


in Johnson ecunty, State of Missouri 


EDWARD L. De GARMO. 
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Subseribed and sworn to before me this 19 day of June, 1886. 
[SEAL. ] SAM’L P. SPARKS, 
Notary Public, Johnson Co., Mo. 


Unitep STATES OF AMERICA, 
State of Missouri, County of Johnson, > set: 
Western District of Missouri, 


Before me, Samuel P. Sparks, a notary public, personally appeared 
Wm. E. Crissev, to me well known, who upon oath states that he is 
worth over and above his indebtedness the sum of five thousand 
dollars, and that he owns real property to that amount, subject to 
execution, in Johnson county, State of Missouri. 


WM. E. CRISSEY. 


Subscribed and sworn to before me this 19 day of June, 1886. 
| SEAL. | SAM’L P. SPARKS, 
Notary Public, Johnson Co., Mo. 


[ NITED STATES OF AMERICA, } 


egy . a » pee: 
| éstern District of Missouri. } 


| do hereby certify that the parties subscribing the within bond 
are respectively over the age of twenty-one vears and are competent 
to contract, and that their signatures to said bond are genuine; I 
further certify that said bond is good and sufficient. 
Witness my hand & official seal this 19 day of June, 1886. 
[SEAL.] SAM’L P. SPARKS, 
Notary Public, Johnson Lo., Mo. 


912 StTaTeE oF Missowurl, set: 


|, Henry W. Ewing, clerk of the supreme court of the State of 
Missouri, do hereby certify that the above and foregoing is a full, 
true, and complete transcript of the record and proceedings in the 
above-entitled cause as fully as the same appears of record and on 
tile in my othee. 

j In witness whereof 1 have hereunto 
Seal of the Supreme Court set my hand and affixed the seal of said 
of Missouri. court. Done at office, in the city of 
Jefferson, State aforesaid, this 20th day 

of September, A. D. 1886. 


HENRY W. EWING, Clerk. 


Endorsed on cover: Missouri supreme court. No. 280. Wil- 
liam) Sensenderfer, plaintiff in error, vs. Samuel A. Kemp, Martha 
J emp, James W. Kemp, Ida Dell Kemp, lt HH. Payne, Thomas 
Wasson, Jr., John W. Payne, Jr., & J.T. Hedges. Filed January 
ord, 1357. 


Assignment of Errors. 


WILLIAM SENSENDERFER, Plaintiff in Error, } 

| rs. 
SamceL A. Kemp, James W. Kemp, [pa Bette Kemp, Marrua | 
J. Kemp, R. H. Payne, Thos. Wasson, Jr., Berry Greer, Jr., Jno. | 
W. Payne, Jr., and J. F. Hedges, Defendants in Error. 


In error to the supreme court of the State of Missouri. 


Comes now the said plaintiff in error, William Sensenderfer, and 
says that in the record and proceedings in the above-entitled cause 
there is manifest error, and for error said plaintiff in error assigns 
the following, to wit: iz 

First. That the answer of defendant contains no equity, and all 
that portion of same setting up new matter by way of equitable de- 
fense constitutes no defense to plaintiff’s action herein and did not 
entitle the said defendants to the decree entered by the court in their 
bi half. 

Second. That the trial court admitted improper and illegal testi- 
monv offered by the defendants in errer and against the objections 
of the plaintiff in error. 

Third. That the trial court refused to give legal and proper 
declarations of law on the legal issues in the case as requested by 
the plaintiff in error, to wit, numbers 4, 5, 6, 7,8, 9, 10,11, 12, 13, 14, 
15, 16, and 17, as asked by the plaintiff in error and in modifying 

declarations numbers 12 and 17. 

Fourth. That the court gave of its own motion improper and ille- 
gal declarations of law. 

Fifth. That the evidence in the case does not support the special 
finding of facts and decree of the court. 

Sixth. That the special finding and decree is contrary to the law 
as declared by the court. 

Seventh. That the finding and decree was against the law and 
the evidence and the weight of the evidence at the trial and was 
inequitable. 

Eighth. That the finding and deeree under the pleadings and 
the evidence should have been for the plaintiff in error instead of 
for the defendants In error. 

Ninth. That the said Pettis county, Missouri, circuit court nor the 
supreme court of Missouri had the jurisdiction to render the decree 
it did. 

Tenth. That the said circuit court of Pettis county, Missouri, 
erred in refusing to sustain plaintiff in error’s motions for a new 
trial and in arrest of the finding and decree. : 

Eleventh. That the supreme court of the State of Missouri erred 
in not reversing the decree of the circuit court of Pettis county, 
Missouri, on account of the errors above enumerated. 
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Assignment of Errors. 


WILLIAM SENSENDERFER, Plaintiff in Error, 
Samvet A. Kemp, James W. Kemp, Ipa Bette Keup, Marrua 
J. Kemp, R. H. Payne, Thos. Wasson, Jr., Berry Greer, Jr., Jno. 
W. Payne, Jr., and J. F. Hedges, Defendants in Error. 


elccnecentinantiemmme ae i cesemeemenediicene 


In error to the supreme court of the State of Missouri. 


Comes now the said plaintiff in error, William Sensenderfer, and 
says that in the record and proceedings in the above-entitled cause 
there is manifest error, and for error said plaintiff in’ error assigns 
the following, to wit: 

First. That the answer of defendant contains no equity, and all 
that portion of same setting up new matter by way of equitable de- 
fense constitutes no defense to plaintifl’s action herein and did not 
entitle the said defendants to the decree entered by the court in their 
be half. 

Second. That the trial court admitted improper and illegal testi- 
monv offered by the defendants in error and against the objections 
of the plaintiff in error. 

Third. That the trial court refused to give legal and proper 
declarations of law on the legal issues in the case as requested by 
the plaintiff in error, to wit, numbers 4, 5, 6,7, 8,9, 10,11, 12, 15, 14, 
15, 16, and 17, as asked by the plaintiff in error and in modifying 

declarations numbers 12 and 17. 

Fourth. That the court gave of its own motion improper and ille- 
gal declarations of law. 

Fifth. That the evidence in the case does not support the special 
finding of facts and decree of the court. 

Sixth. That the special finding and decree is contrary to the law 
as declared by the court. 

Seventh. That the finding and decree was against the law and 
the evidence and the weight of the evidence at the trial and was 
inequitable. 

Eighth. That the finding and deeree under the pleadings and 
the evidence should have been for the plaintiff in error instead of 
for the defendants In error. 

Ninth. That the said Pettis county, Missouri, circuit court nor the 
supreme court-of Missouri had the jurisdiction to render the decree 
it did. 

Tenth. That the said circuit court of Pettis county, Missouri, 
erred in refusing to sustain plaintiff in error’s motions for a new 
trial and in arrest of the finding and decree. | 

Kleventh. That the supreme court of the State of Missouri erred 
in not reversing the decree of the cireuit court of Pettis county, 
Missouri, on account of the errors above enumerated. 


[—280 


Whereupon plaintiff in error pravs the court to reverse the Judg- 


ment of the said supreme court of Missouri, aflirming the Judgment 


of the cireuit court of Pettis county, Missouri, 
Just, equitable, and proper relief, for which he will ever pray. 
L. H. CAMPBELL, 
S. P. SPARKS, 
By CAMPBELL, 


Attorneys for Plaintiff in Error. 


and to afford him all 


[Endorsed :] Sup. Court U. S. 1889, Oct’r term. No. 280. 
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PLAINTIFF IN ERRORS ABSTRACT OF RECORD, ASSIGNMENT 
OF ERRORS AND BRIEF. 


THE PETITION. 

Sensenderfer commenced this suit at law for the pos- 
session of the west half of the northwest quarter of section 
24, township 47, range 21, Pettis county, Missouri, in the 
Circuit court of that county, on August the 13th, 1879, 
against the Defendants in Error, who were the widow and 
heirs at law of William T. Kemp, deceased. The dama- 
ges were laid at the sum cf $500. Monthly rents and profits 
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that he straightway took possession of said tract and that 
the same has ever since said date continued in the open and 
notorious possession of William R. Kemp and those claiming 
under him, and that the several owners have made lasting 
and valuable improvements on it; that William T. Kemp 
purchased and became the owner thereof in the year 1869, 
and that he and the Defendants in Error, who are his wid- 
ow and heirs, have continued in the possession to the pres- 
ent ume. The Court further found that at the time of loca- 
ting said bounty land warrant on said Jand in June, 1548, by 
the said William Riley Kemp, 4e did not pill out the applica- 
dion for such location himself but signed the same in blank 
and so delivered it to the officers of the district land office, 
who afterward filled up the same, and is so doing through 
mistake inserted therein section 25 instead of section 24, and 
erroneously certified said location to the government land 
office at Washington City, as being in section 25 instead of 
section 24. The Court further found that in December, 
1570, the Plaimiff Sensenderfer attempted to procure the 
title to said tract from the United States, and for that pur- 
pose located a bounty land warrant, etc., upon said tract at 
the district land office at Boonville, Missouri, and afterwards 
on April 21, 1571, produced from the United States a_pat- 
ent for the same, and the Court found that at the tme of 
procuring said patent, Sensenderfer had notice of the entry 
and location of William R. Kemp, and of the said mistake 
made by the officers of land office concerning said entry and 
lacation and with notice of the fact that the equitable ttle 
to said title had passed from the government to said W. R. 
Kemp and was then held and owned by William T. Kemp. 
The Court thereupon decreed that the title so acquired by 
Sensenderfer be divested and invested in Defendants. 
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THE EVIDENCE ON THE TRIAL. 

The Plaintiff, Sensenderfer, read in evidence the patent 
issued to him by the United States, bearing date April the 
21st 1871, recited and described in the pleadings, proved his 
damages, rents and profits, and rested his case. 

(See Transcript of Record, pages 17 to 20.) 

The Defendants offered evidence tending to establish by 
the following witnesses: C. W. Fristoe, James I. Kemp, 
Martha J. Kemp, B. L. Greer, Simeon Payne and James 
Kemp. That in 1848 or ’49, William R. Kemp, took pos- 
session of the southeast quarter of the southeast quarter of 
section 14, township 47, range 21, and enclosed 1t and put it 
in cultivation and claimed to have entered it and the north- 
east quarter of the northeast quarter of section 23 and the 
west half of the northeast quarter of section 24, township 
47, range 21. That this claim of ownership was notorious 
in that neighborhood. That about 1851 or ’52 he departed 
for the State of Oregon, taking his family and effects with 
him. That he was reported to have died en ron/e to that 
State, by members of his family. That before leaving he 
had made a mortgage of the premises so claimed by him to 
one Wood and Walker. 

That about athe year 1853 one William Kemp became 
the purchaser of all the right, title, interest and estate of the 
said Wm. Riley Kemp in the sica premises, under said mort- 
cage and went into the possession of the portion so aciually 
in the possession of W. R. Kemp, and continued in the pos- 
ession down until 1859 or 1860, when ie inclosed the 80 in con- 
troversy and put the north 40 in cultivation and used the south 
one for pasture; that he continued in possession down to the 


‘ 
26th of February, 1868, openly, notoriously claiming to 
‘ oe - 
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of the United States land office well knew that said William 
R. Kemp never entered said tract in controversy, for they 
subsequently permitted the north 40 acres of said 80 to be 
entered by one Berry L. Greer on the 5th day of July, 1854, 
and caused a patent to be issued to him for the said tract from 
the United States, and likewise permitted one Simeon Payne 
to enter the south 4o and issued a patent to him bearing 
date May the 1st, 1854; that Greer and Payne entered into 
possession of their respective parcels and have ever since 
retained possession of same. 

The answer then sets up that Sensenderfer’s occupation 
scems to have been to search and discover spposed defects 
(Queer. Wow could he discover defects unless they existed 
in point of fact,) and by fraud and cunnning to obtain pat- 
ents from them to himself so as to defraud the rightful and 
equitable owners of their estates and homes, and by inquiry 
and investigation in the pursuit of said business, discovered 
that no patent had issued to William R. Kemp and all those 
claiming under him for the land in suit, did on the 20th day 
of April, 1871, with a fraudulent intent and purpose to 
wrong and cheat the said William T. Kemp out of his said 
land and to deprive him of his homestead thereon, obtained 
from said government a patent for said land to himself and 
is trying to obtain possession of said tract thereunder. That 
said Plaintiff holds said land in trust for the Defendants. 
The answer then prays that he be declared a trustee for said 
Defendants of said legal title, and that the same be divested 
out of him and vested in the Defendants. (The answer 
then sets up the statute of limitations which is not here 
noticed for the reason that it seems to have been abandoned, 
as the Circuit court made no findtng on that issue. ) 
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THE REPLY. 


The reply of Plaintiff admitted the issuance to him by the 
United States of the patent to the land in controversy, at the 
date mentioned in said petition in pursuance of the purchase 
or entry thereof with the military land warrant on Decem- 
ber the 28th, 1870, at the United States district land office 
at Boonville, Missouri, and further avered that he claimed 
the legal and equitable title to said tract by virtue of said 
entry, location and patent. 

Admited the issuance to William R. Kemp of the patent 
for the lands as set forth in the answer. 

The reply then averred that said William R. Kemp with 
military land warrant number 1384, made application to en- 
ter and did enter at the district land office of the United 
States at Clinton, Henry county. Missouri, on June the 13th, 
1848, the following described tracts of land to-wit : 

The southeast quarter of the southeast quarter of section 
14, the northeast quarter of the northeast quarter of section 
23, and the west half of the northwest quarter of section 25, 
all in township 47, range 21, and received a certificate ur 
duplicate receipt from them, evidencing such entry. 

The reply then traversed specially all the other allega- 
tions of the answer. 

There was a trial and the Court found for the Defendants 
and made and entered of record a special finding of facts and 
a decree in accordance with the prayer of the petition. The 
said finding and decree was substantially as follows: That 
William Riley Kemp on June 13, 1843, entered the tract in 
controversy with military land warrant No. 1348, and re- 


ceived a certificate evidencing the location and entry thereof; 


, 
2] 
at $50. The petition was in the ordinary form for action 


of ejectment. (See Transcript of the Record, pp. 3 and 4. 


THE ANSWER. 


All the Defendants answered jointly admitting the pos- 
session of the land, and traversing all the other allegations 
of the petition, It then proceeded to set out at some length, 
certain matters as an equitable defense, which were substan- 
tially: That on June the 13th, 1548, one William R. Kemp 
located, entered or purchased, with military land warrant 
No. 1384, at the local land office of the United States, at 
Clinton, Ilenry county, Missouri, the above described tract 
of land, and the following contiguous tracts, torwit: 

The southeast quarter of section 14, (evidently intending 
the southeast quarter of the southeast quarter of section 14) 
and the northeast quarter of section 23, (evidently meaning 
the northeast quarter of the northeast quarter of section 23) 
all in township 47, range 21. 

And received from the register and receiver of said land 
office a certificate, evidencing the fact of such locatien or 
entry; that thereupon said Kemp took open, notorious pos- 
session of all said tracts, under claim of title, and so contin- 
ucd down to 1853, when he sold and conveyed the same to 
Wilham R. Kemp, and by his deed delivered to him the 
possession thereof, and that said William Kemp took and 
continued in possession until February the 18th, r86$, when 
he sold and conveyed the same by his deed to one W. D. 
Cummins and delivered to him the possession, who took 
and held the same under claim of title, occupied and im- 
proved same until January the 26th, 1860, when he sold and 


conveyed the same to Defendant’s ancestor, Wm. T. Kemp, 


~_<_ 
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who took and held the open, notorious and adverse of same 
under claim of right and title down to the 23rd day of Octo- 
ber, 1874, at which time he died intestate, and that the 
claim or tile and possession so asserted by him, descended 
to and vested in these Defendants as his widow and heirs. 
That many years ago Wiliam T. Kemp, the original pur- 
chaser or locator, departed this State for the State of Ore- 
gon, but died before reaching his destination, and that De- 
fendants are informed and believe that said W. R. Kemp 
took with him the above mentioned certificate of location or 
entry, and that it was lost by him with other papers. That 
in 1871 W. T. Kemp, Defendant’s ancestor, discovered that 
neither W. R. Kemp nor those claiming and holding under 
him, had ever received a patent from the United States for 
said west half of the southwest quarter of section 24, town- 
ship 47, range 21, and that he applied to the general land 
office of the United States for a patent therefor. That the 
commissioners of such land office forwarded to him an ex- 
emplified copy of the patent theretofore recorded in that office 
dated June the rst, 1850, issued to said William R. Kemp, 
for the lands so entered by him as aforesaid, except that the 
tract in controversy was not included in such patent, but in 
licu thereof the west half of the northwest quarter of section 
25, township 47, range 21; that the variation of the patent 
from the certificate of entry so alleged to have been issued 
to said W. R. Kemp, “was and is amanifest error and mis- 
take of the officers or agents of the government aforesaid.” 
That said William R. Kemp did not and could not have en- 
tered said tract in section 25, in connection with the other 
tracts, with said military warrant. 


The answer further alleges, that the officers and agents 
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be the owner of it when he sold and delivered the posses- 
sion to one W. D. Cummins who took possession, cultivated 
and used the premises down until the 26th day of January, 
1869, when he sold, conveyed and delivered the possession 
of it to William T. Kemp, who occupied it, cultivated it, and 
improved it down to the 23rd day of October, 1874, when 
he died leaving the Defendants in error as his widow and 
heirs at law, and that they have been in possession ever 
since; that diligent search for the certificate of entry or du- 
plicate receipt set out in the answer as having been issued 
to William Riley Kemp, was made among the papers of 
Wilham T. Kemp, deceased, both by his administrator and 
by his widow. None of these witnesses testified to any 
knowledge that the said certificate of entry or duplicate re- 
ceipt ever existed: none of them claim to have ever seen tt 
or Knew of its existence. The testimony was that the dif- 
ferent occupants had paid the State and county taxes on the 
land in controversy. 

The witness, James Kemp, testitied amony other things, 
as follows: 

“T dont know anything about Plaintiff @tering this land 
“except what has been told me. A man named Widdi- 
“combe has been here twice to see me about a certain So 
“acres of land which | supposed to be the land in contro- 
“versy in this suit. IT dont know his given name. Can't 
“state the date when he came to see me. | suppose it was 
“a short time before the suit was brought or a short time 
“before the land was entered. [| don’t remember the dates. 
“The second visit was made about the middle of winter: I 
“think in extreme cold weather. First visit was made in 


“the spring or fall, i don’t remember which. I don’t know 


-_— 
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‘where Widdicombe lives. He was around soliciting to 


** 


get land patents for parties who hadn’t yet obtained 


“them. He told me on the first visit, that the books at the 


. 


. 


, 


al 


‘land oftice showed that a certain 8o acres of land in this 
‘county was not marked as having been entered, and that 
‘he had been to the recorders office in Pettis county, and 


‘found the land in Wm. Kemp’s name; he found that Wm. 


Kemp was dead and that | was his administrator, and he 


‘then ingutred for me and came tosee me. _ I told him that 


‘the land did not then belong to my brother’s estate, that 


~ 


a 


my brother, Wm. Kemp, had sold it to W. D. Cummings, 


‘and he had sold itto W. T. Kemp. He then asked me if I 


-knew any patents had been obtained, and if so where they 


‘were. | told him I] knew nothing about the patents, tiat 


the land had been entered by Wm. R. Kemp, as I had un- 


* 


. 
. 


‘derstood, and he told me he would give me time to go 


‘among the connection and see if 1 could hear of or find 


any patent, and if no patent was found the land would be 


‘entered shortly. lle didn't state at that time who would 


enter it. I did not say anything to him about improve- 


. 


-ments on the above land as I recollect. |] think I told him 


‘that Wm. T. Kemp was then hving on the land. 1 don’t 


‘remember that anything furthur was said in regard to the 


‘land at that time. I dont remember how long it was be- 


-tween the two visits. On the second visit he asked me it 


-] had found any patents. | told him I had not. He then 


-told me the land was entered. I] asked him by whom and 


‘he didn't give me the man's name as l recollect. but told 


} 


‘me that it was a Dutchman. [| asked him where he lived, 


* 


*“* 


‘he told me he lived down at St. Louis. In the first con- 


versation I had with Widdicombe. I told him that William 
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«“R. Kemp had entered 160 acres of land. We were stand- 
“ing near the corn crib and [ marked off the land for him 
“and showed him how the two eighties lapped.” 

The Defendants then ‘ntroduced Mentor Thompson, who 
testitied as follows: 

“1 live in Sedalia. [ have lived in Pettis county since 
“i834. [L have been county survever. Was made surveyor 
“in 1835 or 736, and filled that office for thirty years. Dur- 
ine that time | surveved a great deal of land in all parts of 
“the county. [ have entered a great deal of land in 
“the county for myself and others. [I was in the habit of 
“making such entries at the land office. [ know the land in 
“controversy. [ surveyed the land for William R. Kemp. 
«7 don’t think [ surveyed any other lands at the time. His 
“object was to get the line of the land he owned. [I made 
“no record of the survey. The survey was not made to 
“establish any corner. [t was made in the spring of 1549. 
“TIT found the original government corner but established 
“none myself. [t was made to show him the lines. The 
“numbers of the land surveyed was the west half of the 
“northwest quarter of section 24, and the southeast quarte! 
“of section 14, and the northeast quarter of the northeast 
“quarter of section 23, township 47, range 21. The lard 
“in 24 was prairie. The land was all prairie. I[ put a 
“stake at the quarter section corner between 23 and 24, at 
“the southwest corner of the So in controversy, and I put a 
“rock at the section corner between 13 and 14 and 23 and 
“24. William Riley Kemp was not present when the sur- 
“vey was made; he furnished me the numbers of the land; 
“he gave me the certificate of location. { made the survey 


“from this certificate. I, of course, read it. The numbers 
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«contained in it were the same I have given you. I was 
“familiar with such certificates. It was regular in form; I 
‘thought so. I handled a great many such certificates. | 
“frequently made surveys from such certificates. It pur- 
‘ported to be a certificate of location. It was signed by the 
“proper officer. I don’t know by whom it was signed. | 
“think it was dated in 1848. Had only been entered a short 
“time when I made the survey. Henry Rector claimed that 
‘Kemp had not entered this land. In order to satisf, him, 
“produced the ‘certificate. They quarrelled some time 
“about it: in order to satisfy him Kemp went to the house 
“and got the certificate. This was done before the survey 
“was made. It only called for 160 acres. I have never 
seen the certificate since. I understood that William Riley 
“Kemp moved to Oregon. There was no improvements 
‘on the land at the time I surveyed.” 

Cross-Examinep._-** 1] made the survey in 1849. I think 
‘we started from the northwest quarter of section 36. | 
+ took the certificate in my own hand and read it. I think 
“it was signed by Watson as receiver. .] think only one 
‘officer signed it. J] don't think both the receiver and reg- 
‘ister signed it. T recollect reading it, and it satisfied me 
“that it wes such a paper as emenated from the land office. 
+ From it | got the numbers by which I made my survey. 
From the time | made the survey down until I heard of 
+ Sensenderfer’s entry | had nothing to fix the date of sur- 
“vey inmy mind. The name of the land office, ‘Clinton,’ 
“was printed. | don’t say it was impossible for me to be 
‘mistaken. I don't think,l am. I don’t know the number 
‘or date of the certificate.” 


The Defendants then further offered evidence by witness- 
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es, Thomas O’Geary, one Mat Umstadt, and Samuel Swish- 
er, Respondent in number 281 on this docket, tending to 
establish their recollection of conversations with Sensender- 
fer, the Plaintiff in Error, to the effect that he was at the 
ume of making the entry in controversy, residing in Boon- 
ville, Missouri, the site of the district land office. and Was 
examining the records of said office for vacant land. That 
he entered about that time‘and prior a considerable amount 
of land shown to be vacant by the records in that office. 
That he went to Boonville to hunt up, examine, and enter 
lands. Fle said he had a lawyer in Washington Cityewho 
would help him. He said it was his business to look up 
lands to see if he could tind any mistakes in the entries of 
lands. That he had examined the records a good deal. He 
found in Johnson county, Missouri, there were several pieces 
were the parties had made mistakes and that he was look- 
ing them up. 

The Defendants then further offered evidence tending to 
establish that the United States district land office at War- 
saw, Missouri, was burned in the fall of 1861. The day 
after the fire, saw lots of scorched and burnt papers from 
the burnt buildings scattered around town. 

The Defendants then established by documentary evi 
dence that the land office at Warsaw, containing all the 
books and papers pertaining to lands entered in the dirtrict 
were destroyed in the fall of r86r. 

The Defendants then read in evidence the deposition of 
Gustavo Riche, taken on the 3oth of August, 1875, wherein 
he testitied that he was, at that date, and had been since the 
ist day of July, 1874, register of the United States land 


oftice at Boonville, Missouri. 
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It was further established by the testimony of this wit- 
ness. that according to the records on file in that office, that 
ou June the 13th, 1848, W. R. Kemp, assignee of Thomas 
W. Henley. located military bounty land warrant number 
r3s4y, act of February rith, 1547, on the following de- 
scribed tracts of land: the southeast quarter of the southeast 
quarter of section 14, the northeast quarter ef the northeast 
quarter of section 23, and the west half of the oaorthwest 
quarter of section 25, all in township 47, range 21, and that 
also the northwest quarter of the northwest quarter of sec- 
tion oy. township 47, range 21 was entered by Berry L. 
Greer, January 16th, 1554, and that the southwest quarter 
of the northwest quarter of section 25, township 47, range 
21, had been entered by Simeon Payne, November 29th, 
rd5 3. 

The Defendants then read in evidence a copy of a Jetter 
from the commisstoner of the general land office, to the re- 
gister and receiver dated February 12th, 1863, to the reg- 
ister and receiver of Calhoun, Missouri, showing ail the 
records of Warsaw, Missouri, had been destroyed, and that 
the land office was ordered removed to Boonville, Missouri, 
and that the books from which the register, Gustavo Reiche, 
testified were copies from the general land office at Wash- 
ington, D.C. (See copy of the records from the Boonville 
office attached to deposition of Reiche, page 41 of the tran- 
script. } 

George Ritchey, the receiver, testitied: I have never 
seen the original records of the Warsaw office, and this of- 
tice embraces the district of lands embraced in the Warsaw 
office. That district was formerly known as the Calhoun or 


Western district of Missouri. 
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John N. Gott testified that he was the receiver of the 
Boonville land office from February °70 to February Ist, 
°74, and he was clerk in the office for a year prior to that 
time. He identitied the books from which Gustavo Reiche 
testified; said these were the only tract books used 1n the of- 
fice pertaining to the land meutioned in them; that he had 
been acquainted with the Plaintiff since the spring of °70; 
that he got acquainted with him there in the office; that 
Sensenderfer remained there a greater portion of the follow- 
ing two vears; that ke had no position in the land office 
during that time: that he was at the land office nearly every 
day during the two years. He appeared to be making ex- 
aminations of the records with the view to entering and lo- 
cating lands. There was no one assisting him. His exam- 
inations were contined to the tract books. The method 
pursued by Sensenderter in making the examinations of the 
records in this office. during the time he was here, was to 
check off in pencil on plats the land that had been entered, 
as appeared by the tract book. The vacant description on 
the plats were supposed to show the vacant public lands, 
and from these he made his entries. “The rule with regard 
to entries made under military land warrants in the office. 
was to make them in red ink on the tract books in the office, 
viving the description, the Ped. the Pet LAC of locator Or AS- 
signee. the date of location. and number of the warrant. and 
the act under which the warrant was issued. There was in 
addition to the tract books, a book or register known as 
“the Register of Warrant Locations.” All warrant loca- 
ions were posted in this book. The entries in the tract. 
hooks as certiied from Washington, were not alwavs found 


to be correct. Sensenderfer, during his stav here, became 
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acquainted with the fact that there were errors in said 
book. It was a matter of conversation in the office... This 
office does not contain all the records kept at the Warsaw 
office. This tract book purports to be kept on the books of 
the general land office at Washington City as made up 
there trom the reports from the Warsaw office. Sensen- 
derter made a number of entries of land in different coun- 
ties: made some in Pettis, some in Henry, some in Cass, 
some in Johnson, and some north of the river. [ remember 
hearing Sensenderfer say that after he made his entries that 
die went to see the lands; found some of them occupied and 
claimed by other parties. 

Cross-Examinep.-—These tract books were copied from 
the original tract books at Washington. The tract books 
that were destroyed at Warsaw were mad: from pasting 
the applications made at that office into the tract books. 
The tract books at Washington, and from which the books 
in this office were copied, was made up ‘from the reports 
from the office at Warsaw, and the original books forward- 
ed from the Warsaw office. The tract books in this office 
comain all the entries made in this district. Mr. Sensen- 
derfer pursued the usual method of those desiring to locate 
land at this office im his examination of the books of this 
office. The instructions of the depariment are to keep them 
in an accessible place and open to the inspection of those 
desiring to look at them. All iands not shownto have been 
entered by this book. are open to entry, and the officers are 
instructed to regard such as undisposed of and subject to 
entry. 

The Defendant next offered and read in evidence a map 


of entries filed in the recocder’s office at Pettis county, Mis- 
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souri, and also the entries of said plat in section 14, town- 
ship 23, range 24, and section 25, township 47, range 21, 
a copy of which will be found between pages 48 and 49 of 
the Transcript of the Record. This map of entries had in- 
dorsed on it the following certificate: 


I, Mark L. Means, register of the land office at Warsaw, 
Missouri, do certify that this and the accompanying town- 
ship plats embrace all the territory in Pettis county, Mis- 
souri, with the names of the original purchasers indorsed on 
each tract purchased at said land office, as appears by the 
original plats, books and records at this office, and the said 
plats are correctly transcribed with indorsements thereon. 


Given under my hand, this the rst day of July, 1858. . 
Sensenderfer, by his counsel, objected io the reading of 
said map of entries in evidence, tor the reason that it is not 
certified and authenticated as required by law, and because 
the same does not give or purport to give the number of 
surveys or number of acres in any tract shown thercon. 
Deposition of A.C. Widdicombe, of Boonville, showed 
1¢ knew Plaintiff there, and witness got for Plaintiff a copy 
of Wm. R. Kemp's appheation from Washington, some- 
time after the Plainuff made the entry of the land in dis- 
pute. Witness says in the ten vears before his deposition 
was taken (August 1875) he made 100 land entries at the 
Joonville office, some of them of lands in Pettis county. 
That he has a brother, W. Ht. Widdicombe, who in i870 
and the early part of 1871, was engayed in assisting men to 
perfect land entries and get patents, but that he did not enter 
anv land. “Phat witness entered 40 acres in section 6, town- 
ship 45, range 23. in Pettis county, January 2d, 186g. and 
Plaintiff entered So acres in the same section January 26th, 
iS71. Witness is brother-in-law of a former register of 


the Boonville effice, and has been around the office very 


ne 
much since 1864, but never was employed in it. That he 
often met Plaintiff in the office and city, but Plaintiff was 
reticent and did not communicate with or consult him. That 
witness was in Washington about January 1872, and there 
vot a letter from Plaintiff, asking him to get a copy of the 
Kemp application, and he then got it for Plainuff, 

One Holden, clerk in the general land office at Washing- 
ton, testified as an expert in handwriting by his depositions, 
and said he thought the writing in the application of Kemp, 
there on tile and shown to him, and the signature of W. 
Watson, register, were the same handwriting. 

John F. Philips, then M. C. and in Washington, testified 
by deposition, that he knew W. Watson, register, very well, 
and knew his handwriting, and he had no doubt the writing 
in said appltcation was that of said Watson. 

Both witnesses agreed the signature of Kemp was not in 
\atson’s handwriting. | 

Defendants put in evidence a patent from the United 
States to Simeon Payne, of date May 1, 1854, to the south- 
west quarter of the northwest quarter of section 25, and one 
of date July 15, 1854, to b. L. Greer, for the northwest 
quarter of the northwest quarter of section 25, all in town- 
ship 47, range 21, to which Plaintiff. objected because irrel- 
evant and they do not tend to prove any issue. The objec- 
tion was overruled and Plainuff duly excepted. 

Defendant put in evidence a certified copy of military 
bounty land warrant No. 16907, and assignment of it to A. 
C. Widdicombe, and by him to Plaintiff, at about Decem- 
ber2 8, 1870, and Plaintiff's application of that date made at 
the Boonville land office, to locate the same on the land in 


dispute, to which plaintiff objected, because Defendants ad- 


/ 15) 


; 


mit Plaintiff had the legal title, and they cannot show to the 
contrary or show defects in the preliminaries to such title. 
Objection was overruled and Plaintiff duly excepted. 

Defense rested. 

Plaintiff in rebuttal read deposition of W. TH. Widdicombe 
who said, the last of 1870 and the first part of 1871 he was 
in Pettis county engaged in finding the owners of land that 
had been entered, and the patent had not been delivered, 
and getting them to employ him to get patents for them. In 
that business he called on James Kemp, whose Deposition 
Defendants read, because he was administrator of one es- 
tate, and some of the land on witness’ list as entered and 
patent not delivered, was of that and other of Kemp’s land, 
and he wanted them to employ him to get the patent. 
After that and about the last of March or the rst of April, 
1871, he having no acquaintance then with Plaintiff, he got 
a letter at Sedalia from Plaintiff, who wrote to him by ad- 
vice of witness’ brother, A. C. Widdicombe. The letter 
asked him to see if certain lands, among other that was in 
dispute, was assessed to anybody, and if so, who, and he 
did. Says he thinks he found this assessed to the estate of 
one Kemp, and so wrote or reported to Plaintiff. That he 
afterwards called again on Kemp, and Mr. Kemp was una- 
ble to tind patent to the lands witness so had on hts list as 
not patented, but refused to employ him, saying that Mr. 
Thompson done all such business for him; and witness then 
had and showed Kemp, Plaintiffs duplicate and talked to 
him about Plaintiff's entry, but Kemp, said nothing to iim 
about anvone being in possession Or ciaiming this land. 
Witness stated fully how he knew the date of his receiving 


the letter from Plaintiff, and that he visited Kemp the sec- 
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ond time after that. Plaintiff put in evidence an exemplifi- 
cation of a patent from the United States to W. R. Kemp, 
dated June the Ist, 1850, to the southeast. quarter of the 
southeast quarter of section 14, and the northeast quarter of 
the northeast quarter of section 23, and the west half of the 
northwest quarter of section 25, all in township 47, range 
21, showing the same was entered by said Kemp with mili- 
tary bounty land warrant No. 1354, issued originally to one 
T. W. Hendley, under act of February 11, 1847. 

Plaintiff put in evidence a certified copy of Kemp’s orig- 
inal application to enter said land, as follows : 

“I, William R. Kemp, of Pettis county, Missouri, hereby 
locate the southeast quarter of the southeast quarter of sec- 
tion No. 14, the northeast quarter of the northeast quarter 
of section No. 23, and the west halt of the northwest quar- 


ter of section No. 25, in township No. 47, of range 21, con- 
taining 160 acres, in satisfaction of the within warrant. 


June 13th, 1845. WiLLiAM R, Kemp. 
Attest: W. Warson, Danie AsuBy, 
Register. Receiver. 


We certify the above location is correct, and being in ac- 
cordance with the law and instructions. 

W. Warson, Register. 
DaNien Asusy, Receiver.” 

Plaintiff put in evidence a paper as follows : 

« Abstract of lands sold at the land office at Clinton, Mo., 
from the tirst day of March 1545, to the 25th day of Feb- 
ruary 1849. inclusive: ° . * * * * 

June 13th, r848, William R. Kemp, 8o acres, west half 
of the northwest quarter of section 25, township 47, range 21. 

o * * * = . 

STATE OF Missourl,  . 
Otlice of the Register of Lands. 4 

I, James E. McHenry, register of lands for the State of 

Missouri, certify the foregoing entry to be copied correctly 


| 20 | 


from the report of lands sold at the United States land office 
in Clinton, Mo., from March rst, 1848, to February 25th, 
1849, as the same ts of record in Book No. 8, of record ot 
sales of United States lands, now on file in this office. 


In testimony whereof IT have hereunto set my hand and 
aflixed the seal of said office at the City of Jefferson, this 
29th day of September, 1879. 

— jas. E. McHenry, : 
Register of Lands. 

Plaintift read a certified copy of the record in the general 
land office at Washington, of a letter from the commissioner 
of the general land office, of date May 22d, 1855, to the 
revister of the land office at Plattsburg, Mo., from which 
we extract the following: « You also appear to be laboring 
‘under a misapprehension in supposing the application of a 
“purchaser to be a mere matter of form. Such is not the 
“fact. By the act of Congress, approved Feb. 24th, 1810, 
“every person making application at any of the land offices 
“of the United States for the purchase. at private sale of a 
“tract of land is required to produce to the register a mem- 
“orandum in writing describing the tract, which he shall 
“enter, by the proper number of the section, half section o1 
‘quarter section (as the case may be) and of the township 
sand range, sedscribing his name thereto, which memoran- 
“dum the register shall tile and preserve in his office. Such 
_ xrillen application forms the fi undation oy cue cniry, 
“and is made to govern ti all cases in deciding the question 
‘as to what particular tract of land was entered, and under 
“no circumstances is it admissable to alter in any manner 
“the affidavit and application ofthe purchaser. The tilling 
‘up of the application is no part of the official duty of the 
” register or receiver. If requested to do so, you may till 


“up the application, but when signed by the applicant it be- 


al 
‘comes his own act, and he alone is responsible for any er- 
“rors that may enist therein. ” 

Plaintiff himself testitied that he went to Boonville to live 
-in the fall of 1870 and learned from the tract book in the 
land office this land was vacant, and entered it a few months 
after he went there. That he knew nothing of the land ex- 
cept as shown by the books in the land office, ull he had 
entered and got his patent. That in September, 1871, he 
made his tirst visit to Pettis county. That there is a plat 
book in the land office showing what is timber and what 
prairie, and when he found a piece vacant he looked to see 
if it was timber or prairie. and 1f it seemed favorahle he en- 
tered it. lle made all his entries that Wail, Ife knew 
nothine about the settlement of Pettis county. Never asked 

nvbody about the land he entered, or was told about it, be- 
fore he entered it. In March LO ZT, at suggestion of A. te 
W.. he wrote his brother W. Hl. Widdicombe. at Sedalia, 
that if he got near his lands, (sending him numbers) to see 
them and report how they lay, and whether yood or not. 
On April sth, 1871, W. TH. W. reported to him in person at 
Boonville. Tle said old man Kemp told him that Wim. T. 
Kemp owned this and it lay outside of Kemp's big farm, 
ind was prairie, and that Kemp claimed it was entered long 

vo. ‘This was the first that witness knew of any advers 
claim to this land. Plaintiff then went to the land office to 
look for Kemp's entry, and found it in section 14, 23 and 25. 
This was the first he ever noticed of Kemp's entry on the 
books. Plaintutf did not learn any one was in possession of 
this land until his visitin September. That on his first visit 
to Pettis county he was in Sedalia, and met M. M. Lamp- 


ton. who told him he. L impton, had previously entered the 
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land Plaintiff had then entered. and which was claimed by 
Swisher. Plaintiff then went and found this land assessed 
to W. TT. Kemp. Niet MM. Thompson that trip but did not 


converse with him aboutlands. Tis tirst conversation with 


him was in the fallof 1872. After seeing Thompson in fall 
of 1872, Plainuff made a trip to Southwest Missouri to see 


linds he had entered. and on the wav back stopped “at 
Windsor and got O'Gary to take him.  Plaintitf denied and 

?* 1] i 5 . ° — A a - 
contradicted all of O’Gary s testimony as to conversations 
” untitt had With him. 

Plaintiff said he made no more entries after that. When 
he found some of his entries claimed by others. it scared 
2 ) he auit entering That O’Gar' ett pe ii 
edna, tranche quart eotlering, pail pairy§ testified in the 
trial of a suit Plaintitf had with Nel about that land at 
Warrensburg, and did not testify mear as strong as on this 
case. Witness also said the conversation he had with 
Swisher was in the fall of 1872, just after he was with 
O’Gary, and demed saying what Swisher said he did. Plain- 


titf lived nN St. Lous 28 vears before he Went to Boonville. 


Woas 1) torbryarc Co) and Cie ar business, and dealt SOme in lands, 


‘ 


hut never entered ADA tll he went to Boonville. Had 


owned lands attered over the State. at one time },000 
acres in Southeast Missourt. Witness had no Knowledge 


of the existence of a map of entries in’ Pettis county put in 
evidence. till after he made his entries. 

()n cross-e Namination he said he h id been i) the Wholesale 
tobacco business in St, Louis. and had customers scattered 
around in the State whie im the tobacco business. but main- 
lyin the river towns and onthe steamboats. Phat he never 


’ : ’ "oe . ‘ ) “ : 4] : - ‘ 
had been in Pettis county unless it was pissing hrough to 


: } 


° 2 e | s | 
IKoans Ta ye rial Wiis nol certamn pe hh a t heen. lle aid not 
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know whether the railroad was completed to Kansas City 
before he went to Boonville or not. Cannot say he knew 
the Missouri Pacitic railroad run through Pettis county 
when he went to Boonville. Tle knew the country near the 
river was most all settled, but did not know about the in- 
terior counties. Knew nothing of immigration to Missouri, 
except in fall of 1867-8 and ‘9, a friend in Carthage wrote 
him of considerable immigration there. Was in no business 
from 1860 to 1867 but setthng up their old business. From 
then tll 1870 done some real estate business in the city, and 
had a partner, his partner dezling some in cheap lands out 
of the citv. Plaintiff entered lands in five counties in north 
Missouri and etght south of the river. When he found 
there were prior entries of the land in any case, he got his 
Cntr cancelled. 
Plaintitf went out of wholesale tobacco business i St. 
LLouis in tS60, and from then to 1870 was setthng up the 
old business of the firm, and doing some real estate and 
house renting business with a partner, who done all the 
dealing in lands, and Plaintiff rented houses, &c., in the city. 
The winter of 1868-"69 he spent in New York, settling up 
old matters. During 1867 to 1870, he had very little ac- 
quaintance with the business men of St. Lous. Tle went to 
Boonville because he wanted to get out of the city, and be- 
cause Boonville was said to be a nice place and his wife had 
a cousin there. He went to the land office because he had 
nothing else to do. He did not go there to yo into any 
business. Had read of cases where land had been supposed 
to be entered and it was not, and men made good money by 


entering it, ard he thinks that lead him to vo to the land 


office and look for vacant land. Knew the land office was 


there and these accounts may have had something to do 
vith his gomye there. After he began to search the land 
records he was there nearly every day. ln March, 1871, 
A. ee W iddicomrbe told him when he found a vacant tract 
ha’ should look and st" if at havc not Heen entered in some 
entry including adjoining lands. Knew A. C. Widdicomb 
who was an attorney at Boonville and saw him come tn and 
mit did not know he was 
making entries til long after Plaintiff made this entry and 


Loew nothing about him having conthlicts and suits about his 
entries. When A. C. Widdicombe told him there mignt be 
prior entries of his lands and how to look for them he thinks 
he them Wrote to W, ae Widdicombe. vetuny the address 
trom A. C. Wiedicombe. 

Ife found out in March. IS7 1, that he had some contlicts 

: 

and it Was easier lO Cancel an entry before the issue of ‘7s 


patent, and wanted to find all his conthets and vet them 


=< 
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cancelled before thre patents ISSUCC. In searching for Va- 


cant land he COURLECC the po acre tracts entered in cl section. 
and when he found 16 of them entered he took it that was 
all entered. When he found less he took a plat and 


‘ ‘ } 4 ’ 
marked those that were. and found out those that were not 


4 


] ‘ } é « } ] " } ° 
entered, Does not know when he warned the Cnirv ip 


7 ae ee, oe i id 
redaink on the tract book meant military bounty entry. but 


thinks 3 not till after he made all hie entr; . 
LETITIA it Waits Ih Uhh AMLer Ae Marae bi .UIS CNLFICS, ClCc, 


When Wi. Lf. Widdicomh Calbaec and reported this 


. Bf oe cask te ail ' 
Was chamed i)\ hen |). | PATTI LIGA went anal s. i \\ loermn hac 


} 
Beat farts ,*) .* ' ] , = } } 
made the entries in Pd, <5 and 26, all On tie Same Gav. aiso 
| ; | a", ? : >} : ' } : an | oat a°9 " . . " ‘ } 14 . . } + 
Mat. CIerTe SOCUICT tt? I iWO €CHirits Ol resi Halli northwest 
1wyry YE t} . <2 I My entered 1")? t} rt! hon 8 — 
i i‘ i — 4 ; ‘ oat) ( eee rt ad i a i . HA 1} bat Ie \ ts il llyIs- 


] | wn thie , | Aeat “a | 
ARC. I Laacl imu SCT LIS hefore. C ada not jearn that 
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Kemp's entries were not according to law till 1872. He 
did not have this entry cancelled because there was in fact 
no conflict with it and he could not get his money back for 
that reason even if he tried. When he found Kemp claimed 
the land, he wrote to an attorney at Washington to investi- 
vate the matter, and he wrote him the records there showed 
just the same as those in Boonville, and said the entry was 


eood and he got Plaint‘if's patent and sent it to him. 


Plaintiff did not know he could not enter the land under 
his land warrant i Kemp was in possession of it. Did not 
know there were mistakes in the land othee books tll after 
he made his entries. Did you Know how well Pettis coun- 
L\ Was settled. Only knew the books showed very little 
vacant land in that county and they showed this was prai- 
rie. Plamntiff admitted he made no proof when he entered 


his apphestion and warrant, and he 


except as shown In 
never paid taxes on this land and was never in possession of 
it. W. TL. Widdecomb told plaintiff he saw W. T. Kemp 
ind he claimed the land. Witness afterward wrote W. T. 
Kemp about it. The first time witness ever heard of 
James Kemp was when his deposition was taken in’ this 
case. Plaintiff did not Know any one was in possession of 
this land till he went there in September, 1871, Widdecomb 
having told him it lay in the prairie outside of Kemp’s farm 
and that Kemp claimed it. Tle paid Widdecomb $5 for his 
examination and report. Savs he did not say while at 
Kemp’s that time, in presence of Mrs. Kemp, that he sent 
i man there to see it before he entered it, and he reported 
it was raw land. Ile may have said he was sorry it hap- 
pened as it had, for he felt that wavy. 


On re-examination he said he did not know when he 
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made his entries that a military bounty land warrant had to 
be located on land in a body. Also that what he means by 
a conflict of entries is where some one has a prior patent, or 


conflict or duplicate, not when there was simply an adverse 


clam. Plaintiff savs he cannot get his money back tn thts 
case from U.S... because they say at the general land office 
the land was vacant when he entered it, and there was no 


conthct. and they will not cancel his entry 


} 


Plaintiff closed. 

Martha Kemp, widow. one of the Defendants. testified 
that when Plaintiff was at their house he said he was sorr\ 
he had anything to do with it and that he paid a man 35 to 
COC and look cil the land Ly f re he entered it. anal the cit 
reported it was not improved and that it lav outside of old 
man Kemp's farm. She said this was September, 1871. 
and in the June before, James Kemp, whose deposition was 
read In this Caisse, had told her a man yy the Date of W icdl- 
decomb had been to see him and told him the land had 
been entered. Thinks that James Kemp) said Widdeconb 


had been to his house in the spring of 1571. 


u 

This Wiis all the — lence. Lferein we do not claim lo 
have r1\ en the testimon, ot the WITNESSES in full. We har i’ 
eiven the main points and we think a fair abstract of it. 
We suppose the court will read it over from the record. 
And we hope so. 

At the request of Plaintiff the court gave the following 
declarations of law on the legal issues : 

No. t. The effect of the patent to the Plaintiff is to con- 
ve the legal title to him. | 

No. 2. Any error or irregularities in the matters leading 


~* 


~— 


ae 
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up to Plaintiff's patent can not affect the title conveyed by 
the patent. 

No. 3. Unless W. R. Kemp did in fact enter the land in 
dispute in 184, the defense fails. And in’ considering this 
question the application is to. be considered as the founda- 
tion, and unless he applied to enter and did enter the land 
in dispute, the court can not tind that issue for Defendants. 
In determining what Jand Kemp did enter the certificate 
viven him does not control. — It ts only evidence to be con- 
sidered with other evidence of the fact, and unless consider- 
ing all the evidence tending to show what land said Kemp 
did enter, Defendants have established the fact that. said 
Kemp did so enter the land in dispute, the Defendants have 
failed to make out the defense relied on in the answer. 

No. 8. Unless the evidence shows that if Plaintiff had 
not entered the land in dispute, Defendants would, on >the 
facts proved, be entitled to receive a patent from the United 
States for the land in dispute, and that when Plaintiff en- 
tered said land he had notice of such facts, the defense fails. 

No. 9. Tf Plaintiff is entitled to recover -and = it appears 
from the evidence that) Defendant, Martha J. Kemp, has 
since the death of her husband contracted and rented out 
the land in dispute, and received the rents thereof—then 
Plaintiff is entitled lo judyement against her for possession 
and damage for rents and protits, in such sum as from. the 
evidence said premises were worth for that time. 

No. 10. Even if there is a misjoinder of parties Defend- 
ant. none can take advantage of the fact, but those who are 
SO misjoined, and if they dospot take advantage of that fact 
it makes no difference in this case, and if Plaintiff is entitled 


to recover he may recover against all the Defendants in 


x8 
possession of the land, either actually or by tenants when 
this suit was begun for possession, and rents and _ profits 
from the time they went into” possession, and down to this 
time. 
No. Is. The statute of limitation pleaded by Defendants 
is not a bar to this action. 


No. id. The deed from A. ~ Walker. trustec, or mort- 
gagee to Win. Kemp is not of itself suflicient to convey the 
utle of Wm. R. Kemp, to the land in dispute, without fur- 
ther proof of the facts which would authorize a sale under 
the mortgage. 

Plaintiff asked the following declarations of law, which 
were refused. Plaintitf duly excepting: 

No. gf. even if the law did require that bounty Tand 
warrants be located in a body, vet that is directory. and if 
located otherwise and a patent issue it would not. vitiate the 
tithe. 

No 5. The Congress of the United States has the ex- 
clusive right to provide for the disposal of the public lands 
of U.S., and to. determine to whom it shall be disposed of 
and how, and has done :o0: and the courts have no power to 
interfere with the title conveyed by patent of United States, 
or to take the title from the one to whom the patent is is- 
sued and give it to another, except where said patent has 
been procured by actual fraud when it should have been is- 
sued to such other or when by mistake, and misconstruction 
of the law of Congress on that subject by the officers of the 
land department, the patent Is issued to one when by 
proper construction of said law it should have been issued to 


the other. 
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No. 6. If there was a mistake, and Kemp did not enter 
the land he intended to, there was ample means under the 
act of Congress to correct such error. And as Defendants’ 
grantors did not correct the same, in that way Defendants 
cannot have the same done by this court basing tts action on 


such neglect. 


No. 7. If the Court determine, as matter of law, that 
there is power in the Court now to correct a mistake, if amy 
was made, by Wm. R. Kemp in entering the west half of 
the northwest quarter of section 25, when he intended to 
enter the west quarter of the northwest quarter of section 
24. then the acts of Congress for disposal of the public lands 
and the rules and regulations of land department of the 
United States and the construction of laws by the said lind 
department and the United States Courts are rules of decis- 


ron in this Court. 


No. tr. Plaintiff. when he entered the land in dispute, 
was not bound to take notice of anv of the deeds read ‘in evi- 
dence and is not affected with notice by them or their being 


led. 


recore 

No. 12. Although W. R. Kemp may, on the 13th day 
of June, i848, have received a certificate from the register 
and receiver of the local land office at Clnton for the land 
controversy, vet if the court shall tind that said W. R. Kemp 
had not made written application to locate a military bounty, 
land warrant | intended to be on said land) on said land, then 
said W.R. Kemp never did enter or locate the land in 
controversy. 

The Court gave this one after inserting the part inclosed 


in brackets, Plaintiff duly expecting. 


’ 
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No. ae 


ven ci We. OR. Kemp did by mistake enter other 


land when he intended to enter that in dispute, he or ius 
legal representative could only correct that mistake before 
the entry by Plainutf., And whether Plaintiff had notice of 
such intended entry or occupation makes no difference. 

Now tg. Tf Plaintiff brought sur 


itt in this Court April 17, 
187 3, awalas! \\ ; : ie Kemp hor possession ot the land in clis- 


pute ana the Sct hhc Wais removed to the L nited States Circut 
Court. and Plaintiff suffered a non suit therein in Novem- 


ber, 1577: and af Plaintiff also brought suit in this Court 
August 13, 1577, against the widow and heirs of said W. 


T. Kemp, he having died, and suffered a non. suit therein 


in May, 1880, and brought this suit August 13, 1879, then 
the Statute of Limitations pleaded in the answer is not a bar 


to this cha tion. 


No. 16. Tf it) appears that one of the heirs of W. T. 
Kemp is nota party to thy] 


" | ’ | > | : . | a ‘ 
! decre mW) ther iV Ol r otherwise enuticed to 
: rate ‘ : ; . 
No. fee ne mori ive or deed of trust of WW. IR. Kemp 
i > 
’ } ; se aol ‘ ; ‘+ ‘ seat , . ee 
OMCrea WP CVIGeHEs Ss Hho SULT ICiCn () CONVEY cin ithe () 
; , ss , , : 
clam ( NEC TH { Wiiled ig IR. Ini Ty) petal ] Hyde’. 
would Pyadet COHIVES att } 


r she quired Litie’. 
To this the Court added thre Words -+( )} sucl IK mp. ana 
rave itof his own motion, to which Plaintiff duly excepted. 


before, of this deed. that it contains 
no covenants. fs purely a quit clam and mortgage. 
1hy Gar Ys ft * thy, 7 ‘ va . ley seat " tly . . + 
nodue time after t | ne and judgment of the Court. 
Plaintiff tiled a motion for anew trial on ground of error in 
admission and rejection of evidences 


: 

and refusing proper 
are. | aes senator oe ry. “* 
declarations of law and eiving improper ones of the Courts 


:, “ae : ee : ; 
on motlons ana taal the HNadINe Is against the ck 


CldPauons as 
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even, and against and not supported by the evidence, and 
is for Defendants when it should be for Plaintiff: and it was 
for the widow and heirs of Kemp when one of them is not 
a party: and because of newly discovered material evidence 
Which he could not procure at the trial: and in support of 
the same tiled affidavits ef Tlenry Rector, witness, and 
Piaintiff, and bk. J. Smith, one of the attorneys herem, which 
affidavits are as follow Ss, Ountting the caption and jurots, 
Thev were made and tiled January 25, iSS1: 

“The Plaintiff, Wm. Sensenderfer, being duly sworn, 
SAVS: [ did not take try \ steps to procure the attendance of 
Henry Rector as a witness to testify in the trial in this case 
till the trial, because [ was present at the taking of the dep- 
osition of Mentor Thompson which is filed in’ this cause at 
the office of Philips & Vest, in Sedalia, Mo., June 5, 1977; 
and heard said Thompson then testify. .And in that testi 
mony said “Thompson stated that Rector, to whom he re- 
ferred in ike manner as in his testimony on the trial in thts 
cause, was then dead, though by reading said deposition now 
on tile (the deposition is in fact filed in the case) in this case, 
I see the fact of the death of said Rector is not) written 
down as a part of said deposition: and [ am not acquainted 
with said Rector, and except as mentioned by said Thomp- 
son L never heard of him; and until said Thompson testified 
herein, | supposed said Rector was dead, and was greatly 
surprised when T heard said witness testify that said Rector 
is still living: that soon after and in due time to have gotten 
said witness to testify in this trial if he had been able to at- 
tend then at all. [To was about to take a subpana for said 
Witness to bring him to Court to testify in this case, when 


I jlearned from the clerk and sheriff of this Court that since 


3 
the trial bevun the Defendants had taken out a subpeena for 
said Rector and had it served on him to come and testify in 
this case and the said witness was then so feeble and sick 
‘that it was impossible for him to come to Court, wherefors 


+ 


belie. me sald tacts and as it would be useless to attempt to 

¥ +o ' ' | oe ao |. , 

poy Sclitl WILDCSS LQ ( COUT | ()1) Sal dl (riai. | Cildd POot ta [ Ol. 
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Such subparnay that since said trial [ have used every effort 


? 
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loo see and vet an athdavit of said Rector LO Aascerrialin What 
iis C°SULIDIOUDS would be. and to that Cn Seni twice to 
: nee | , : a ! ‘ 

Cyc! CCLOW Wiere Said Witness resides and went once my- 


| 4 | ++ | ; 
eclHland took a wotary with emt. and only 6nd y ICAP nec 


3 ’ ; = . *} 
. . ‘ ; \ > . sal ; ‘ . ‘ - « ‘ i 9 ; . oS 
Wil sald Wiihess Woulide testiiv tO and got his aliidavit tiled 
| ? j ’ ‘ ] 4 : 
[}4 ] ¢ \ ii | bad i ii 4 Lis . rleli IS cri Lea | 4 il} oe said Wii 


‘% Bae _ ate | : : , + | s ,* — ? : ’ . 4 « 
it ~s ()] badbos Gal pPSPNs }QT) if] Lint eat ibid rit KI Lenin {)j this Court: 


} Py i], ] . ‘ ‘+ ‘ . ene 7 +° \ a . 
bhctt traledt) Che's TO) tp] i\ ‘ss ao teeth Picti LOT VCNALION OF} 
. ; ; : , : ; , 

i 7 ve " i ae eit,e " ’ sare? ‘** : " . 
(enV DULL DeEcause He VDCHeVES Ne Has Aa MeECTUOrious Cause Ol} 
ection herem and has been inyoronerly denrived of his rich 
cif Cat) FIC VET) abla hts DCC PEED) PE COPIED Gi¢prived OF Tis Bovis iit. 

i 


‘ : ‘ ° , ‘ ‘ .** 

he Taine ana jyuadyment oF the Court hereins athiant 

further sca ) that he | rer | Rector hich } 

murine r says, NOW tAial AC Has Seen sai BRecior. Wien me 
7° 9 Ties eh ] - “; i all ) P ats ! a 

aid this dav tor the first lvae’. 6 Sitta Rey OF is Yer, old anid 

{ ' ] . ] ] } re ° , } i ’ 

Toa tryai 1h P.aidd eG cubase ctbidd Is SOTTAUG VW hci = a! cul cttidl plats Qapi\ 
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ies ote ‘ 4 ‘ , } ‘ : ‘ ‘ - : . . 
eit? ete. atl eeeree Fussy OCHeVes, Wak, WHEN Is case W.Als 


(oT) trial. Si) reebe “del SICK Liat Ne could not attend Lhe 


WM. SENSENDERFER.”’ 


- | | | 
Signed and sworn to, ete., fan. 28, TSSt. 


And EE. J. Smithy one of the attorneys for Plauntitf, being 
) ¢ | ° ‘ oh Ee : ‘ . - 
duly sworn, savs: |} know the facts set forth in the forego- 


ine affidavit as to the efforts made to vet said Rector to this 


— -~ 
Court as a witness. and to tind out what he knew. and that 


the same is true as above set outin the affidavit of Mr. Sen- 


‘ 


meee 


Tr a4 
dD | 


senderfer. | also know that until the testimony of said 
Thompson upon said trial the attorneys for Plaintiff under 

stood and supposed said Rector was dead, and we were 
vreatly surprised when we learned otherwise. 


Sworn to, ete., Jan. 28, r88r. E. J. Smiru. 


Henry Rector, being duly sworn, on his oath says: In the 
vear 1549 he assisted Mentor Thompson, the county sur- 
vevor, in the survey of some land in the vicinity of the W. % 
N. W. '¢ section 24, township 47,range 21 ip Pettis county, 
Missouri. That according to his recollection Mentor Thomp- 
son began his survey at the southwest corner of the W113 of 
ws We Ms of said section, surveyed the N. W. A of S. W. 
\¢ of said section. That he does not remember all the lines 
run but is positive that no survey was made of W. 4 N. W. 
if, section 24, township 47, range 21, which tract of land 
was then claimed by Riley Kemp. That he was with the 
surveving party during the day and assisted in said survey 
by carrying the flag: that he did not carry the chain; that 
he never, at any time, assisted in the survey of the W. 4 
N. W. 14, section 24 of said township and range; that Riley 
Kemp at that time lived abuut a quarter of a mile south of 
the south line of the W. 12 N. W. '4, section 24, township 
17. range 21: that during the said survey in A. D. 1849 no 


by Kemp or any other person 


duplicates were produced 
describing any land whatever: that he ts positive of this, be- 
cause he had entertained doubts as to whether or not Kemp 
had entered said land (W. 12 N. W. 'y, section 24, town- 
ship 47, range 21) and if any dupicate or title papers had 
been produced describing this land it would have settled 
the above question in his mind: that it was the general 


opinion through the neighborhood that Kemp had_ not en- 


34 
tered said land: that he does not remember of being present 
at any time when Riley Kemp's land was surveved, or being 
present or assisting in the survey of any other land in that 
vicinity, except his owa as stated above: that he was sub- 
paenaed in the triai of the case wherein Win. Sensenderter 
was plaintiff and Saniuel A. Kemp and others detendants. 
on or about the 7th of January, rssr, but on account of his 


ve, being 72 vears oid, 


. 


iness, inclement weather and old ag 
he was unable to obey said summons. 
Hlenry Reeror. 

Subscribed and sworn to before Ve bk. Shaw, notary, Jan- 
uary 25, TOSI. 

The motion for new trial was overruled, Plainuti duly 
excepung. 

Also, in due time Plaintiff tied a motion in arrest of judy- 
nent on ground that the cuswer does not state tacts sullicient 
lo warrant the court in giving judgment tor Defendants as 
it did, or any judgment tor them. And that the judgment 
is erroneous in that itaus for the widow and heirs of W. UT. 
Kemp when one ot the heirs is not a party, and this fact 
first appeared by the testimony of Mrs. IK. on the trial: and 
that there ts no offer in the answer to refund the money paid 
by Plamutt to enter the land, and such is not required ly 
the gudyment of the court: and on ground of want of juris- 
diction in the court te hear the evidence or give the relict 
sought and given by the court. “This motion was also over- 
ruled, Plaintitft duly excepting Plaintitt then tiled bill of 
exceptions and athdavit and bond for appeal which was 
vranted. and the Ap pea cl ly Prorecg ated to a tinal determi 
nation in the Supreme Court of Missouri, where the tinding 


and decerce was atlirmed. S83 Mo. 331. (See OpmMion, pp. 


- as 


— 
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gs, 99. 100, trans. Ree.) Sensenderfer — thereupon 


brought the case to this Court by writ of error. 


ASSIGNMENT OF ERRORS. 
To reverse the tinding and decree of the Circuit Court 
of Pettis County, Mo., and the judgment of the Supreme 


Court of Mo... atlirmine same. Plaintiff in error Sensenderter 


we 
assigns and relies upon the following errors in the proceed- 
Ings, Manifest on the record: 

. 

There was no equity in that portion of the amended = an- 
swer of Defendants’ setting up certain matters by way of 
equitable defense on which the Circait Court based its find- 
ing and decree. (See Trans. Rec. folios 8, 14: pp. 6, 8.) 

nt. 

The entire evidence in behalf of Defendants to) support 
the tinding and deeree of the Cireuit Court of Pettis county, 
Mo.. was insufficient for that purpose: It consisted wholly of 
the oral testimony of Mentor Thompson that some thirty-two 
vears prior to that) time he had incidentally, while making 
a survey of William IR. Kemp's entry and location under 
warrant number 1384. seen the original patent certificate, 
ind that it called for the land in controversy instead of the 
corresponding desc ription n) Ser tion - 5%. ¥ 17: Ie. rae (See 
Trans. Ree. folios 62. 63. 64. and 65: pp. 30, 31. and 32. | 

The map or plat of entries made out by one Means, Reg- 
ister of the Local Land Office of the United States at War- 
saw. Mo... July the first. 2858, for the use of Pettis county. 
Mo... and on tile in the Recorder's oftice thereof. made for 
the sole purpose of enabling the county to ascertain the 
claims for the purposes of taxation. (See Rec. Trans. fo- 


los 100, Fok, and 102: pp. 48 and 49.). coupled with the 
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testimony of divers witnesses to the fact that the immediate 
grantee of William R. Kemp, about the vear “59 or “60, in- 
closed the land in controversy —were insufficient to overcome 
the records and files of the General Land Office, the origin- 
al application of William R. Kemp to locate warrant num- 
ber 1354 on the W. yy of the ae Wi ‘&. 28, : 47; R., 
21, in conjunction with other lands. (See Trans. Ree. fo 
llos 144,145: pp. 70, 71. 

The Abstract certified from the Clinton, Mo., Local Land 
Othice of the U.S. to the Register of Lands of the State of 
Missouri, made after the said location of the said William 
Riley Kemp, showing that he had entered and located his 
warrant on June 3th, r845, on the last above described 
tract. (See Trans. Rec. folio I 40, p. 7I. 

The patent from the United States to the said Kemp for 
last described tract, dated June the tirst, i850. (See Trans. 
Rec. folio 1 }-, |). Oo. ) 

IIt. 

The testimony admitted in behalf of the Defendants to 
the effect that the records of the Local and General Land 
Otlice of the United States were false and erroneous by rea- 
son of the mistakes of the officers and agents of the United 
States given in charge of the same, was inadmissible in the 
proceeding against Sensenderfer, the patentee and innocent 
purchaser of the legal tite from the government without 
notice of any such matters charged in the answer. 

iv. 

The Cireuit Court of Pettis County, Mo.. was without 
jurisdiction to correct the alleged errors and mistakes of the 
otlicers of the United States in the discharge of their of 


ficial duties in and about the matters complained of in’ that 


, = 


4 
portion of their amended answer styled as an equitable de- 
fense, 
, # 
The Circuit Court of Pettis County, Mo. admitted ille- 
gal, incompetent, Irrelevant and immaterial testimony on be- 


_ 


half of the Defendants. over and against the objections and 
protests of the Plaintiff in error, among other matters the 
Court erred in admitting in evidence the plat or map of en- 
tries on file in the office of the Recorder of Deeds of Pettis 
County, for the purpose of showing the contents of the de- 
stroved records of the Warsaw othee, and to contradict 
Kemp's written appleation, for (1) it was not, nor did it 
even purport to be a copy of any record of the Warsaw of- 
fice. (2)]t was not competent to establish this fact 1y\ SCC 

ondary evidence, the originals from which the records in the 
Warsaw office were made up being in existence and on file 
with the Land Office at Washington, D.C. (3) the plat 


book was not certified in the manner required by law. 
The Statue of Missouri which gave rise to this book was 
the following provision of the Revenue Law, Sec. 26: 


“It shall be the duty of the several County Courts of this 
State to apply to, and procure from the register of the 
United States Land Offices in their respective Land Dis- 
tricts plats of all townships and parts of townships, in their 
respective Counties showing the County line on a scale suf- 
ficiently large to SOW the sections and parts of sections by 
their legal subdivisions: and all land subject to taxation at 
that time, and also all private land claims, with the name of 
“the original claimant, the number of the survey and the 


‘number of acres.” Vol. i. Rev. Stat. Mo. 1855, p. 1332. 


Chat the Cirenit Court of Pettis County. Vfo.. 


erred own 


refusing to give legal and proper declarations of law on the 


legal issues inthe case. as requested by the Plaintitt in er- 


ror, to-wit: numbers 4.5. 6. 21. 12. 1 


3, 14. WO, 17 and iS: 


and in modifving declarations numbers 12 and 17. and viving 


_ 


the same as moditied. 
VI. 

That the tnding and decree, under the pleadings and the 
evidence, Should have been for the Plaintiff in error. instead 
of for the Defendant in error. 

VITl. 

That the finding and decree was contrary to the evidence, 

weight of es dence. equity and good consctence. 
4 

That the Circuit Court of Pettis County. \o.. erred in 

refusing to sustain the Plaintiffiin errors motions for a new 


trial and moarrest of the finding ana 


 O 


Phat the Suprenn Court of the State ot Missour 


decree of that Court, 


Crs cl 
mo not reversing the decree of the Circuit Court of Pettis 


County. Nie... (>t) Ceceount of thre @ BET. g 


BRIEF. 


I 
Phe Whale subject matter of the suits within thre appel- 
ER ee ae Se a | Its decision involves ast | 
hheorurisdiction of this court s decision involves a federal 
ApUCST On, 


Rev. Stat. ci. ~ “i ge 7OQ hed. IS7TS), 


Murray vs. Charleston 6 Otto 432. 


Deer Company vs. Massachusetts, 4 Ivici 25 


« , 


The Quity relied pon yy Detendants Is predicated ot an 
alleged mistake by the officers of the Local Land Othce im 
matters preliminary to the entry or location, and anterior to 
the Issue’ of the pralent lar such errors there Wails provided 
by statute an ample. effective, adequate and exclusive rem- 
cay. 

] i Ted. IS7S. ) 


Rev. Stat. U.S. Sects. 2369, 2370, 239 


IT t. 

Lquiv never contravenes the law: and when there ts a 
complete remedy at law. a bill im equity must be dismissed: 
this question is jurisdictional and may be raised for the first 
time mn the appellate court 

OQelrichs vs. Willams, 13 Wall 201. 

e Wri 


Sulli lt) VS, Portlane A ly Ie Ie = Ss 4 { (en Go 


whl Vs, Ellison. 1 Wall 16s. 


a. 

When otheers of the land department decide as in this 
case controverted questions of fact in the absence of fraud 
or mistake their decisions on these questions are tinal except 
as thy \ buddy be reversed on cl pop cul ann thoaet department. 

Jolinsen s. Lowskh =o Of Wrall. 4+ Ql. 

Wilco vs, Jiu kson, 1} Peters St. 

Lvthe vs. Arkansas. g Plow. 33: Shepley vs. Cowan, gt 
L.S. 330. 340 

& \ 
TI ce clecision uf the otficers of Line hana ck prebT Edde nim the 
: exercise of their functions was tinal in this case. and Courts 


Caunnert properly interfere unless they have musconstrued the 


law of the case. or there was INisrepresentation a fravud 
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practiced necessarily affecting their judgment and then only 
rH ad pre cr procee (ne. 

Quinby vs. Conlan, roy U.S. 120. 

Steel vs. the St. Louis Smelting & Refining C'o., 106 as 
S$. gO. 

Vi. 

The Circuit Court of Pettis County, Missouri, transcend- 
edits jurisdiction when it essaved in a suit: between private 
parties to review, annul, and set aside the solemn decision 
of the land department of the federal government on a ques- 
tion of fact. 

Quinby vs. Conlan, roy U.S. 420 supra. 

Shepley vs. Cowan, ot U.S. 330, 420. 

Moore vs. Robbins. 90 Ibid 5 30. 

Marquez vs. Frizbie, ror U.S. 473-479. 

Vil. 

The finding of the Circuit Court was contrary to the law 
stated in declaration number 3, to the effect that William R. 
Kemp's written application to enter the land must control 
and determine. oho 179. }). S7. } 

VII. 


It was error in the court to refuse declarations of Nos. § 
‘folio isi op. 88 Trans. Rec.) as requested by Plaintiff in 
error for it cerrectly declared the law Iving at the founda- 
tion of this case as enucnciated in every adjudication by this 
court. 

See authorities prop. TV. 

ma 

The sixth of the series ot refused declarations of lay re- 

quested by Plaintiffin error, (folio 132, p. 88 Trans Ree.) 


reflected his and the correct theory of the law: Its refusal 


$1 
constitutes reversible error, as it went tothe very fi/h and 
marrow of the whole case. 

See citations under Prop. 1. 

X. 

The court erred in refusing the twelfth of the series of 
refused declarations of law requested by Plaintiff in error, 
(folio 153, p. Sg) which declared that as between a_ patent 
and the written application of a party to make the entry the 
latter must control in determining whether such location has 
been made, was squarely in the face of the law and the rules 
and regulations prescribed by the interior department of the 
vovernment. 

Rev. Stat. U.S. Sec. 2352 ( Ed. 1878.) 

Letter of Comr. Gen. Land Office to the register of lands 
Plattsburg, Mo., Date May 22, 1855. (See Trans. Rec. fo- 
lo 157, p. 77, 75. 

NI. 

The finding of the court sitting as a jury was contrary to 
the law as declared in the series of declarations of law given 
at the instance of Plaintiff in error numbers 1, 2, 3, 5, 9, 10, 
15, 18, (folios 179-180 pp., 87-88 Trans. Rec,) and the de- 
cree should be reversed for this reason. 

XI. 

Under the Missouri Code of Civil Procedure when a 
cause is tried by the court without the intervention of a jury, 
declarations of law are necessary to raise for review ques- 
tions of law passed upon by the court. 

Harrison vs. Bartlett, 51 Mo. 170. 

Foul vs. City of Cameron, 19 Mo. App. 467. 

Spurgeon vs. West, 23 Mo. App. 42. 


(a) The following is the provision of the code of that 


f ‘ 
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state in force at the time of this trial, Sec. 3655: 

“When the evidence is concluded and before the case is 
argued or submitted to che jury, or to the court sitting as a 
jury; either party may move the court: to give Instructions 
on any point of law arising in the cause, which = shall be in 
writing and shall be given or refused, the court may of its 
own motion, give like instructions, and such instructions as 
shall be given by the court, shall be carried by the jury to 
their room for their guidance to a correct verdict according 
to the lav and evidence.” Rev. Stat. Vol. 1 1879. 

(4) All the declarations of law of the series refused by 
the court correctly declared the law applicable to this case 


under the decistons of this court. 


ALI. 

The Fifth assignment of errors should be sustained. 
The prliat hook Ol) tile 1) the Recorder's office of Pettis 
county, (folio ror, pp. 4s, Ree.) Slo., was inadmissi- 
ble for any purpose, not being a copy nor purporting to be 
such of any record on tile in the Warsaw office, if so, it was 
incompetent to contradict the original documents on tile in 
the veneral land otlice produced in) court by Pre ths of \- 
wmplitied copies. 

(a) oat Was made up for the purpose of taxation. 

Sec. 36, p. 1332: Rev. St. Mo. 1855, Vol. rr. 

United States vs. Wood, [4 Pet } 30. 

Tavlor Vs. Rigys, t Pet. SOI. 

Delane vs. Moore. T 4 Tlow. 253. 

NIV. 
No foundation was properly laid by proving the loss of 


the patent certificate alleged to have been issued to Wil- 


143) 
7 ham R. Kemp to admit secondary evidence of its contents. 
United States vs. Revburn, 6 Pet. 352. 

(a) Inthe absence of the certificate, the next best evi- 
dence Was the written application of Kemp, on file with 
the land department. 

Blackburn vs. Crawford, 3 Wall. 175. 

> 4 f 

The whole evidence of the Defendants i error was. in- 
suticient to overcome the record evidence of the land de- 
partment of the United States, and in similar cases to this 
the Supreme Court of Missouri theretofore uniformly so 
held, reversing the findings and decisions of the trial 
courts in) the following cases, which are on all fours 

e with this, to wit: 

a 
Sensenderfer vs. Neale, 66 Mo. 660. 
° Sensenderfer vs. Smith, 66 Mo. So. 
Widdecomb vs. Mercer, 72 Mo. 553. | 
(a) But that court passes these cases sub si/entio, ef cum 
ecnlo, averto., 
In the first of the cases supra, the court uses this’ lan- 
VUdaye. ~ The Parol testimony tended to show that 
- Neale had located his warrants upon the land in contro- 
“versy, but it was not strong enough, nor can we conceive 
‘of parol evidence that would be suthcient to overcome 
the record evidence and the Defendant's own written ap- 
aS 


‘plication ,and affidavit to locate the very land for which 

“the patent was issued to him.” 

° NVI. 
The patent of the United+States issued to William R. 


Kemp, June 1, 1850, for the W. 1%, of the N. We. &, 


| 
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Sec. 25, T. 47, R. 21. (Record pp. 69-70.) Though it 
may never have been delivered, had the effect to vest the 
legal title in him to the said tract. 

Opinions Atty. Genl., Vol. 7, part 2, pp. 1404-1405. 

United States against Schurz 102, U.S. 388, (Loc. Cit. 
397+) 

NVIL. 

The finding of the court was contrary to the declaration 
of law. No. (3 given at the instance of Plaintiff in error to 
the effect that the mortgage of William R. Kemp, to A. S. 
& W. Nt Walker, (Ree. pp. 59, 60 and 61) did not: make 
the recitals in the deed purporting to be made in pursuance 
of it evidence of the matters recited in the deed, for there 
was no other evidence of the authority to sell, nor of notice. 
KC. KC., 

Willams vs. Pevton, 4 Wheat 76. 

(a4) There being then no evidence that the notice re- 
quired by the mortgage deed, nor that the notice recited in 
the deed purporting to be made under it was given, the deed 
from Wilham R. Kemp (pp. 61-62. Ree.) was void, and 
Defendants have no standing tn court. 

Bigler vs. Walker, 14 Wall. 297. 


Shillaber vs. Robinson, 97 U.S. 6s, 
XVIII. 

Sensenderter was not bound to take nutice of the record 
of deeds from William R. Kemp, but only from those un- 
der whom he claimed, and was not affected with notice of 
the deeds relied on by Defendants. 

Maude vs. Rider, 59 Pa., St. 167 


Lasey vs. Simpson. 3 Stock, (N. J.) 


+5 

Lates vs. Norcross, 14 Pick. 224. 

Crocket vs. MaGuire, 10 Mo. 34- 

Mo. Camunt vs. Patterson, 3g Mo. roo. 

74 Mo. M7. 44 Ibid 504. 

55 Ibid 23. 46 Ibid 230. 

ATX. 

Neither the allegations of the bill, nor the evidence, bring 
this case within the recognized equitable doctrine, that 
When a party by misrepresentation, or fraud, imposes upon 
the officers of the land department, and his improper. con 
duct has caused the wrongful issuance to a person, “entitled 
io it, of # patent, after such title has passed from the gov- 
ernment that a court of equity ought in a suit between such 
patentee, and the one rightfully entitled to it, to divest the 
legal ttle so acquired and invest it in the one having the 
paramount right, and so it has been held by this Court in the 
following cases: 

Lytle vs. State of Arkansas, g Hlow., 328. 

Cunningham vs. Ashley, 14 Hlow., 377. 

Bernard vs. Ashley, 18 How... 44. 

Lytle vs. Arkansas, 22 How. IQ}. 

There is not a scintilla of evidence throughout this entire 
record to support the following material portion of the 
special tinding of the Chancellor, to-wit: And the Court 
further tinds that at the time ef locating said bounty land 
warrant on said land in June, 1848 by the said William R. 
Kemp, he did not fill out the application for such location 
himself, but signed the same tn blank. and so delivered tt to 
the officers of the District Land otlice, who afterward filled 
up the same, and in so domg through mistake inserted 
therein section 25 instead of section 24, and thus er- 
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roncously certitied said location to the Gseneral Land 
Otlice as being in section 25 instead section 24.° 0 This 
linding was essenual to the making of tte decree, but finds 
no support in fact in the record. 

The presumption of law is that no such improper and ille- 
legal act was done for it is a common, familiar, just and 
Wholesome presumption that officers discharged — their 
duty in comphance with the law and Rules and Regulations 
of the Department unull the contrary appears. 

Butles vs. Maples, g Wall, 766. 

Galt vs. Galloway, 4 Pet., 332. 

United States vs. Crusell 14 Wall, rt. 

(@) Tlowever that matter may be, the ancient and fa- 
milar maxim, ar faci per alium, gui facil per se, never 
had amore titting application. 

NANI. 

The Circuit Court should have granted the motion for a 
rehearing on the ground of the newly discovered evidence 
of Henry W. Reetor.  Sensenderter had shown all the dili- 
gence required of him by law. The evidence was not cu- 
mulative, for he had offered nothing to contradict the witness 
Thompson. Tf credence had been given to Rector, his 
tesumony would have chanyed the result, for it would have 
left Defendants with nothing to standon. (See atlidavits of 
Sensenderfer. Rector and Smith, pp. go, gt and 92. Frans. 
Rec. } 

Mills vs. Sampsell, 53 Mo.. 360 

I ‘Thompson on ‘Trials, Sect. 2762. 

NANI. 
Sensenderfer was a purchaser for value of the tract with- 


out notice of the pretended equitable Clamms of the Defend- 


47, 
° ants in Error, and those through whom they claim, and as 
such is entitled to be protected in his purchase. There is 
not a scintilla of evidence to support the allegation of that 
portion of the answer charging him with notice of such 
eqiuty, nor the finding of the Court that he had notice. 
| Townsend vs. Little, 10g U. S., 504. 
Boone vs. Chiles, ro Pet., [77° 
Lea vs. Polk County Copper Co., 21 How., 493. 
AAV. 

The Defendants’ claim to aflirmative relief, based upon 
the pretended equity, was stale and demurrable for that rea- 
son, besides being barred by the Statute of Limitations 
ten vears. For this rehef was not asked until after the 
lapse of more than thirty vears, 

If Story’s eg. Jurisp., sec. 1520. 

Richards vs. Watkins, 56 Mo., 553. 

ZO vs Carnahan, 83 ibid, 35. 

Rogers vs. Brown, 61 ibid, 087. 

Ware vs, Galveston Co., rrt ll. S.. 170. 

AAV. 

This Court having appellate jurisdiction of this case, by 
reason of the “Federal qaestion™ involved, it becomes its duty 
to determine every question raised by the Assignment of 
errors. 

Rev. Stat. U.S... Jog Ed., 18738. 
=> Curtis’ Jurisdiction of the U.S. Courts, Student's Series, 

Pp. 50, Note 2. 
AXNVI. 
Continuous occupation of the tract under color of title, 


claim of right and payment of taxes, by those claiming after 


is 


and under William R. Kemp, constitute no defence, legal 
nor equitable, to Plaintiff's Patent, since the legal utle re- 
States until April 20, 1871, when 11 


«* 


maimed in the Lonite 
became vested by patent in Sensenderter. 


l nited States vs. ‘Thompson. ye oF ue 4OO. 


Oaksmith vs. Johnson, g2 0... 343. 


a Nor did possession ana pavment of taxes tend to 


extablish the evs/ and eravamecn of the answer that Wilham 


R. Kemp, on the 13th of June, rS48, became the equitable 


owner, 
Respecttully submitted. 
LEVIN H. CAMPBELL, 
SAMUEL P. SPARKS, 


Attornevs for Plaintitf in Error. 
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a The United States of America to Samuel Swisher, Greeting: 
You are hereby cited and admonished to be and appear ata 
supre me Court of the United States, to be 


holden at Washington, 
|) +a (ot) tia ={ cond \l yrpcdean Ol Odete } 


tober next, pursuant to a writ of 

error til d ny thre cl rk s othice of thr Uprennie COouUuTL oO] the state of 

Missouri, wherein William Sensenderter, plainuitl in error, and you 
} ] ° 


" + ; e ; . . 
are defendant in error. to show « 


ause, if anv there be. wliy the judg- 


. ] , +} : ee ——~ " — 
ment rendered against the sald plarmtill tu error, as in the sald writ 
, y ? , , , , , . . 
of error mentioned should bot be Corrected, and Why speedy justice 
: . . ‘ . . 
—[i0) / Plant iu foorae® Leo Uf } riies 1h) ul 2 I 


| \ ("ih ef justice, judge of the 

supreme court of the State of Missou this — dav of June. in the 
ar of ou lone thousand eleht hundred and clolitv-six. 

ING. WW. See. 


Chiet Justice. 


° I - ’ . ” ‘| al Sc | . ) 
rei yieadue au CrVICe Ol] Ce WillhIn cilation this 24th 
5 ’ 


GEO. P. B. JAC AE 
Al Dut ant in Error. 


7 | States strict of Missouri, 
‘ 

¢ - \ =] , ~ ’ l¢ ~ ' as fi ; ‘: ate | \\ ae sels li- 

gerier, appciliaht C jtation biied = 1O¢ —— ———-, clerk. 


’ 
' 4 me : . 
i ’ = ' if ~ . ’ ‘ i higes of 
‘ ; : 5 j ‘ 
ctne court OF the & cf ‘i meeting 
. , , , | , 
’ ‘ | , ; e s ‘ | " , 
L} auise lth tile record wile pPreve i - 5 iso ill hie rendition 
« +} ; eo 54 © -. sal . . ; ] yea . ‘ y+» * ’ *s 
thi tif ta bast bat (>) @f ,? i <i \\ Gini mae B ™TAPPeOCirit , trial . a hore 
’ i ; | . ] + . 
\ lout the Oetober term, ISS4, 1 \  samuei Swisher, 


weiiaht. A MmMathliest error 
. i ‘ . 1] ‘ — 

Pyeal head, lhe oreat dathnace ol Ce sald appellant as bY Tis 

(* stieieMuars. Ve, DelNYG \ plpe rebut error, cin) path Deen, 

} ; ) Peegl : sali : ; ; ’ ’ ’ 7h I 4 " 

=i i Aid ‘ ( rrese oF af itl rid Piata =Era a ts Y hy. cf ij at i) | if 

bed . resaid in this behalf. do command vou. if tudement be 

i ? ee } ; 

this eiven, that then, under your seal, distinetlv and openly, 

e P| . 
\ . record ahha proce flies a resalad, With ali tilings con- 
; 
‘ , S ‘ i) i? a Pere j ‘ uri ‘i Live | Litt i states, to- 
=. i 
cry er VW p> this Writ, SO that Vou bave Lil “ame al Washington, 
| , 1 ° ° e 
ta second Mondav of October next. in the said U. S. Su- 
, , ; : ‘ ; , 
prem (ourt to be then and there teid, that, the record and pro- 
a ’ . " . 
ceedines aloresald belng lbspected, tli slid oe 


Ipreme Court 


mav cause iu ther to done Lye this rein to correct tliat error what of 


1—2s] 


2 WILLIAM SENSENDERFER VS. SAMUEL SWISHER. 
rig lit and according to the laws and customs of the United States 
should be done 

Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
Supreme (Court of the Lonited States, tlits twelfth day of sune, 
in the year of our Lord one thousand eight hundred and eigl 
SIX. 

Issued at office. in the city of Jefferson, with the seal of the eir- 
cuit court of the United States for the western district of Missouri, 


eastern division. dated as aforesaid. 


ily - 


Hk. C. GEISBERG, 
A? ry] f iy yal (yuri / nailed Sales. lly fe ri Dist ret ofr Mi soured. 
Allowed by— 
In0.. BW. HEAD. 
Chief aT fies 


i 
} ‘ ‘ ' . + . > " ' .% . . . 
district of Missouri. eastern division. Samuel Swisher, re- 
, " 1} ‘ ’ 
spondent, es. Win. Sansenderter, appellant Writ of error to the 
: i 
| 7 . ; . '* , , ’ yy ‘ ‘ | ‘i | ) 
supreme court of the State of Missourt., Returned and tiled — 
} 1c" x 
day of ——, 18% . —, clerk 
J] 
fretur j 1} 
[xirep STATES OF AMERICA, | 
\ (il VM, f } 
Sup Ine Court. 


‘ i . om « i, . »\* 4] \ ] r 
ln obedirenes Lo) Lane eommanad oj ine Within writ |] 
’ ’ 
j 


| : } > j » f ! 
mit to the Supreme Court of the United States a duly certified tran 
oe ; a . — 4 } , rPyey . t} . TTrert >, ¢ a4 ] ; 
SCTIT} 4 ()j ti . ‘ Pal aiit, proceeds 3d 1} if \W\ = & | ii x eens. ta ( im{ iti}- 
’ 
“ | . » i ‘ . . _ | . 
gethet Wit ‘ cfill Os COMCCEIINY Lie “Lille 


Ih) Withess whic reo | hereto subseribe Tha Pheadne ana ethix the sea 
of said supreme court, at the city of Jefferson, this ISth day of 
Septem be r. A. D. 1886 

i~ lofthe Supreme ¢ 


tes, 


HENRY W. EWING, Clerk. 


| Unitep STrates or Awenica., | 
State of Missouri 


> , } } me ie i . , : . 
Ly ii 6Oremembvered that hei toiore, to Wit, on thy LOth aay of 
Mareh, A. D.ISS2, a transeript of the record and proceedings of the 


> , i -. , . . ? 
Pettis counts cCireult eourt of thie State of Nissoury] Ith the cab ye Ve- 
} | > ) >», . , , " 
‘ ‘ | ; ; 
CVILITLC: Cause Was Tlied In the office of the clerk of the Supreme 
+ 


court of this state of \iissour! Ly the sata cL pop ve llant. William meh- 
senderfer, Which said transeript was in the following words and 
fiyures, to wit: 
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es 2 STate oF Missourt, | 
County of Pe fis. } 


iC , . , . . ‘ 
Pleas before the cireuit court of Pettis county at a term begun 

© , > a : ' . ° 

i and holden in the city of Sedalia, county and State aforesaid, on 

| the 23rd day of January, 1SS2, before the Honorable John P, 


t 
Strother, judge of the sixth judicial cireuit of the State of Missourt. 
l, Styl of ( “120. 


SAMUEL Swisner, Complainant, ) 
i's » 


Wittram Sexsenperrer, Repondent. J 


' LS-, 


Beitr member d threat bre retofore, to wit. On the — day of 
it CTOss bill Wiis file dj Ith the above-entit| dl Cuiuse Ih the elreult court 
in and for thie county of Pettis, in words and ficures, to Wit: 


In the Cireuit Court of the United States. Western Distriet of Mis- 
sour. 


SAMUEL Swisher, Complainant, — ) 
is > 


WILLIAM SENSENDERFER, Repondent 


fo the honorable the indges of the United States ¢cireuit court in 


7 
_ 


for the western district of Missouri. sitting in chaneeryv: 


_ 


Bae = " ! : : , ‘ . .. ] , . . : . . Se ' 
pitinkoivagy COMpPAMINge Unto Vou nmonors, VOUT orator, Samuel 


Swisher, respectfully showeth and states that he is a citizen of the 
CO of Pettus and State of Missouri, and that the respondent, 
Wi ilam Sense rede rfer, Is il cltize a of the eounty of J yhuson in said 
Meta t 


; 
Your orator further states that heretofore, on the 14th day of Au- 
wust, IS73, the said re spondent commenced his action in ejectment. 


j . i ied. 
in t! cireult court of and in the COUNLYV of Pettis aforesaid against 
your orator tor this possession (>) the following-deseribed real estate 


hn said county, viz: west half northeast quarter, }, section 52, town- 
. , . 4 : ; ~p*? ’ . ’ u e . : 
Siilp) a4, Pange co, ana Ih aue time and itssue was form: d It} said 


Your orator further avers that afterwards, namely, on the — day 
of ——, IS7--, at the — term of said Pettis co Inty cireult court, the 
said Sensenderfer, plaintiff in said suit filed his petition for removal 

of said ejectment suit to this court for reasons, as stated in his 
pret tron, that the Catise of action therein arose under the 
Constitution and laws of the United States: and upon the 
hearing of. said petition the said circuit court of Pettis county or- 
dered that said cause be removed therefrom and certified to this 


7 ; eas  - . } | ~ ° - - 
court, — was accordingly done, and the said cause Is now pending on 


Y 
_ 


the law side of this honerable court. 
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And your orator further showeth unto your honors that in said 
Cause your orator ar “Eres To pl ad NT ly Upon cht) equitable (ii lense, 
nad thie direction ol 


and in obedience to the rules A requirements. j 
}t) sald action. 


i 
this court your orator presents this lis cross-bill 
And your orator, con plaiming of said respondent, states that 


. ae , , . } ” 
under an act of Congress of the United States approved March od, 
1855, entitled “An act in addition to certain acts granting bounty 


? , 
if) had beech chneavead I the 


land to certain officers & soldiers w 

military service of the United States,” the land aforesaid was there- 

after subject to entry under military warrant as contemplated and 
provided by Sild act 

That one Leah Goodin, widow of William Goodin, private Cap- 

tain Hargroves company & Indiana militia, war of 1812, held 

» warrant No. 26.584 for SO acres of land, which sald warrant 


Wiis duly assioned Ly end Leal Cioodin ton Ove Mitchel MM. 


? > ‘ . 
Lampton, hh Whose favor the same was alterwarads duly located Upon 
] | ] ] ] } ] . ar 
the land aforesaid, which sa dqdentryv was evideneed bV ab eneury Lipo) 
] : ert i A as | } : t eT ; ’ 
che plait book Abed YTeeorad Kept TIereior DN Line Olll¢ers OF Salad (roVv- 


. , se , ars. | ) i +} ' ; | ™ | ry I } } yf . 

CTT er ii Lilie 8 8 ty | s i i . €yeaee ,ii 4 ' : [2.0G,« Seuae Keep thier iar, 
. } } ’ ; } , . ’ 

& which said office hen ahd there aduiv issucd to sald Lampton at 


duplicate certificate evidencing such entry. 

That immediately thereupon the said Lampton entered into and 
took possession of said land and thereafter continued to hold, enjoy, 
and use said as his own, paving the taxes thereon openly and 
notoriously under claim of title thereto from said Government 

That said Larapton afterwards, viz., on the Lith dav of October, 


° . } ’ , } i , } " ] ] » ¥ ] ] 
LS6O. hy deed Ol conveyvanee, granted, bDurg@alned, and sold salad land 


. Pa ” ‘ 
for ana lh Counstderation of the sum of &8— to one Grorge Mansur, 
who lmmediat V toereon entered 1nto alld) TOOK Possess loll sald hind 


" + ; 4a | ; n ] , } | } 
under Ciolbh) OF tTitie thereto Ulhder said Lampton. ald so con- 
i ° ’ : ’ " , : ° 
' ’ ¢ ’ ; ’ ‘ , 
{) LinwWed to fold the possession thicreol and to use ahi¢gs/ ClYON 
thie Srnec ANd pav the taxes thereon as tis owl liahd until 
; ,_- ’ ' , 
, ’ ’ ’ ‘* ss . oe ’ ’ ’ ‘ ’ 
the llth dav of October. IS65. when. by deed of econvevanee, he 
? ? ° , ; ’ ' . i 
eranted, bargained, and soid) said land to vour orator for and in 


consideration Of the stim oo] &8——, Who lnpediatervy thereon enter a 
. , , ? 
’ 
j 


under sald \! sur, alld SO C mitinued LO hotd thie Possession thereol 
and to use and enjov and pbav the taxes thereon as his own land to 
the por Senet time 

maubalb of sald several deeds Ol Convevanee Were Gduliv recorded 
lt} the otlice of the recorder ot (tee | s bth cada 


af, erect 8ct — a ; ’ ‘ ’ a } ] . a 
wioresald, as i such cases Is by statutes made and provided 


. — 3 > a a 
Or tie COUNTV oO] Pettis 


That vour orator has ever since been in possession of and has 
used and enjoyed fo said land as his own, paving the taxes thereon 
under claim of title thereto ne 

That he and those under whom he claims title, prior to the time 
of the pretended entry and purchase of the —, respondent, said 
Sensenderfer, as hereinafter stated, had in good faith 
made lasting and valuable improvements thereto, and like- 
wise In perfect good faith had bought and paid the said pur- 
chase-money therefor. . 
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That, as your orator is informed and charges, the said Sensen- 
derfer, with full knowledge and notice of the facts aforesaid, intend- 
ing to wrong, injure, and cheat vour orator, did fraudulently obtain 
and procure to be Issued to lim from the Government of the United 
States e patent to said land, and now sets up a claim to said land in 
his said action of ejectment to recover said land under and by virtue 
of said patent, with notice of the facts, as vour orator Is Informed 
and charges, that the sald Lampton lad so entered said land as 
afore sald, and thisat ye and those claiming TUL lr him had neglected 
and failed to obtain a patent therefor, as they were In law and equity 
entitled 19 do and have. 

Wherefore vour orator humbly prays, in view of the premises, 
that the said Sensenderfer be enjoined and restrained by the proper 
order of this court from the further prosecution of lis action of ejeet- 

ment until the matters and things herein stated and com- 
S plained of by vour orator can be inquired into and the facts 

t hye re of ase rtained ana le termite d LD the finding and 7 cree 
of this Court: ana, further, thatit upon the fitveal it aring of this cause 
the facets be ascertained by the court to be as stated by your ora- 
tor that the said re sponds nt be adiuda t and deereed ly this court 
to hold the right, title, and interest and estate acquired by him by 
virtue of his said patent in trust for the use and benefit of your 
orator, & that the same be divested out of lim and vested ih Vour 
orator, and that he be perpetually restrained and enjoined from the 
further proseention of his said action of ejectment, and for such 
ther and further relief as to this court may seem justand equitable 
rh thie pore mises, 
PHILLIPS & VEST’ ann 
JOLIN MONTGOMERY, Jn. 


Solicitors tor (Compl. 
j 


Samuel Swisher, above-named complainant, being duly sworn, on 


] j | ; ; ae ] .** 
his oath states that the above ahd lorevomnyg bill an thie matters 


theremn stated he believes to be truc 
SAMUEL SWISITER, 
‘y Subseribed and sworn to by fore re thirs SOth day of April, 


ISTS. 
[seat] CN. TONZALIN, 
Notary Public. 


Qualified July 17, ‘76, for term of 6 years. 


And afterwards, on the 22d day of April, S79, agreement and 
stipulation by and between the partiestin said cause were filed in 
the said cireuit court of the United States; which agreement and 


stipulation are In words and figures following: 


In the € 
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Stipulation and lares iid? nt. 
/ . 


irevit Court of the United States, astern 
West rr District of the State of \Iissou 


Wirtramw SexNsenperrer, Pit el 
SAMUEL SWIsITII 


SAMUEL Swisuer, Complainant, 


WILLIAM SENSENDERFER, Respondant. 


Division, of the 
rl. 


) 


| | ] » | , } } ] ‘4 } ’ } 
[tis here r\ agreed ahd stipu iif b iey Midd DCT Wee? Lhe abpoyve 
, . " i ae : 

l) hamed parties that the above-entitied Causes NOW penadihg in 
i] . ' | } ? ? ] 
Lidé BboVve Hamed Court = i | Ly It bcd bdtat mei eeke i AALISICl owe een 

! 
. ‘ ? — a 

thie cireull eoturt ee | Pettis ( Pia it \ NIissouri. a ij “Lact tila btvi een 1} 

} 4 ’ | ’ 7 , , % . 5 ] 

said Pettis cirenit court, at thie Nay term thereof, ISg ina tl it the 
. " " : ? 
’ 2 oi at ' ; carer ~ , +) * 
trandscript oF the record athd the original papers, picatalies ~c.. in 
i i 
’ ; } ' 7 ] . - 
said @cnuses as the same now exist in said tt ed States crreuit court 
} ty ; ' , } 4 yf : | ] fi | 
riba } LPalisicTrl S GP Beg sta 2 % j i q ¢) i » 4ean*s WE read abe | i ‘ 
, " , ’ 
¢ . , *? , ¥ 4’ ; ; } ' 
i] lt } cis ii Fi Se i«l , a mist ai i ‘ aire Tiere i eens iti ‘ ist Bite 
Silla | I ij ~ les ' reull { ii SESCPLy j rey amt l} rhibissiotd) (> VW Lil- 
’ ol ’ ‘ , 4] ’ 
‘ i , ’ 4 ’ 

CGPaiW iié papers Piedras, A = chiar Provided, lLIis LUPLICr AGTeCeCKY 
. ‘ ‘ , 4 j r | ‘ , 
bach Stipulated Ulin COPS LILO Ss iV rikahele t>\ tj Colllise, or 

+] ’ weer ; , 
CVer OF CTd) Phe ds aiied | j ia i I’, > % | Lit COUT eee bro 

, ’ 5 , 
; " » 
CEeCUCU OO] is (f it TSP agaaa ay it : 4 Pert) 
} ? ’ ' ‘ 

An it Is Ptyrtiae ! Stipu il | ii l isc. i Pact I i ‘ ysis Ith sil 
ey? ¢ } 7. | ‘ l wy 71? ’ ’ } ; ? } ‘; ] 
Cilllses it eh | i ‘ j oo % i { rid oe ere | , Lili | bbe Dal | 
’ 1, ioe ; ' " 

‘ | " ’ | . i 
Phakid gbdaai i iy Cac Sillel | the lial Mat sf “ald Costs shall 

. . , 
sat 44 , ’ + } 4 ; 
cha Pita iit mia rest] {i sil ’ aon i j 3.4 ‘ Lis Clr ii [ 
|| | ricd f } ’ ‘ ’ . 7 +! f 
| j bf 4 if \ pt yyt Loe Ee, F. ; i j yy ‘ . i D>. i Peau 
} ’ 1, ] oy 
ye ich chia ‘?j LT] ‘ter ’ 
| tf . ’ ‘ >EV ES . 
WILLIAM SENSENDERFER, 
; , ' : ; 
I} y, f > if / (Piiel Soli if) 
SSODDY & SLIORT 
" \\ ‘ ‘ 
' 7 | , . 
JOHN F. PHILIPS 4 
] ! . ! . ° t 
\ , 
JOLIN MONTGOMERY, Jr 
sd ? , . ‘ ; ’ ; 
{ id! Ww) fy) a Sv iif Ni j 
i i , fe 4 vif 


a ? 
° 9 ; . 
! \ ij i- 4 \ i (>i] = } . | ye? i+) Pe iss } 
fs ’ ? ‘ \ ; , 
ii . 2a3 i i Ai i Oks Vat LS Willi) 
. : 
SI 
i] ert ~ is if Ws » \V\ i 
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STATE OF Missourt, | 
Pettis County, J 


Am nded Answer of Det dant. 
[In the Cireuit Court. Sept. Term 1Ss0. 


Sautven Swisuer. PHI. ) 
is 


Wintiam Sexsenperrer, D'f’t. J 


Now. at tliis time, comes acai thie defendant and for amended 
| f the plaintil, admits that as 


answer to the petition or bill of | 


12 stated In the petition, this defendant commeneed in this court 


; ‘ 


his aetion of electment to recover the land deseribed in the 


fii-~ anG GEGare 
petition and that said cause Was removed to the cireuit court of the 
[nited States where thereafter this suit was begun and said cause 
{ hed agreement oj both parties 


: } ‘ ’ 
md this ohne finve sinee DOV consent ana 


been remanded and removed to this court, and are both now pend- 


ourt of Pettis county, Missouri, and defend- 


4 Is thie ¢cireu { 
antadmits that said Swisher is desirous of pleading and relving 
Wt ’ rie bitters set Uy) a ne Petit tr Tr) this case i= a 7 fense n 
' ’ + " ' , 
andto said action. and defendant Savs in this court auccorairg to 
t} law and practice prevailing therein he can and may Interpose 
Biik l'- =a detenee to sald actlo | erectmnentl by wav of and 
in anneawer filed therein. and therefore defendants savs there Is an- 
tion pending between said q for the same cause as 
biey embraced and plainti?® cant therefore malntain this ae- 
eee } 
lefendant pravs thal this action be dismissed, and he have 
| for lis costs herein expended and for all proper. re- 
, 
13 And. further answering. defendant admits that he obtained 
from the United States a patent to sald land, and sets up 
punder and. -on snid patent to recover said land, but de- 
fendant denies each and every othe vation In said petition ex- 
cept that plaintiff was In possession of said land at the institution 
OT tis ae ()]) 
And che fendant asks ic. by dischara d with his costs and all proper 
relief 
Defendant. further answering. savs tnstead of said Miteliell M. 
Lammpton entering the land herein in dispute with said military 
hou iE\ aiid ¥ rranet. NO 7S as Stated 2) thie petition oF bill, 
SiiG rupee, ON thie Leth gave oO} June Sob, “il thy lan oflice of 


; yy . : , 
the t thited States. at Warsaw. \] SSQOlDIT. prised apypuication te the 
. 


. ‘ ‘ 
_ : . : 
‘+ . ’ ® " ; . ¢ »¥) ’ 
Io! Trey ' Lice] Lo j crate atic (i)¢] oOcute “cilél] [adie Wirrat Obnuand enter 
‘ 
. i e | | ‘ \ ‘) 
with the same the west } of the northeast | of section No. 33, town- 
‘, : 4 he ’ , e+ t} ea bat ? f ‘ xfer ) i 7? “4 iy } ° 
~ilbil | bctiitce *} Cah MUL ETE 4 it?) Sal Bu itt ee tTifg Satpel erviry Was cltniy 


f sala office by the proper 
’ ’ | ; : 

| Li rep rtea ty\ hem to the Creneral Land 

1} ()tlhicea +} | 3 ; 1 met. ' 1? | f ‘ | , . its , } nid 

fice of the I Cq : ites and to all proper otiieers: that sare 


land in section 53 was the land and only land embraced in 


S WILLIAM SENSEN 


. 9 ’ ,* ‘ 
sHld duplicate reeelnt o7} 
i i 


Lampton, if anysuch was s 


and reports there was duly 


eertifieate issued and 


DERFER VS. SAMUEL SWISHER. 


delivered to said 
» Issued: that 1D pul nance of sald entry 


Sete Th the (rovernment of the United 


States a patent to said Lampton. dated.the Ist dav of April, 1859, 


convevihy to mM sald fal 
defendant save that the lan 
to private entry, and so sir 


eral Posaried Oottien e) Meeat ! b) 


, . } 
“al Lee ee’ i oe 


oflices, this det feannt 

ISZ0) entered sa he . 

ir ’ tf» . a j , 

Chit salalle PPorn tree sciiti ( 
hor, Bene Witi til 

| ) pi ildil ii ()] <4 ()1j 
7 . 
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of said land being se vacant and that 
renresentatlon of thy officers of ssid land 
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hich district the same then was 
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any of them within ten years next before the commencement 
li of this action, and said -action is barred by limitation, and 


cle fendant pie ads the Siitiit bye re 


sf 


“a 
lis delense. 


And defendant further Saves no cause of action or cround ot relief 


herein has ac rued to thi roleagnptitl or those 


or any of them within 20 vears next b 


: 

’ 
'? ‘ 
; é 


} ” - 
under whom he claims, 
the commencement of 


this action. and said action Is barred by initation, and defendant 
, ’ ’ } i 
now pieads the same In fis defense to Chis action 


And defendant now pravsto be dtsel 


reed with his costs and all 
«\ rood conscience he Is 
ask for judgment and de- 


cree that piamMtl fas bo Utllie, Chath rest In or to said land, 
ana tor tt recovel Ot th POssessi Ol) tr OY adeteldant, and for 
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SMITH & SHIRK, 


Att'y- for Defendant. 


\nd afterwards, to wit,on the l4th a of September, 1SSO, it 

oy f Ith dav of the Septem rm, ISSU, of said court, 

1!) there was filed herein a reply, Which Is in words and figures 
POonuoW MNS, lO Wit 


Perm, ISSO 


Sayrcen. Swisner. Pla 


WILLIAM SENSENDERFER 


, 


Missouri. Se ptember 


Now again comes the preeadnataal alia, repuv to that portion of the 
answer Ih which the detendant pei aas tlie pehalhng Ol another sult, 


) mm *P I 
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says that it is true that at the time the bill herein was filed there 
was pending such an action of ele ctment af the bail itself discloses ; 
that said action of erectment Was then pending in the circuit court 
of the United states for the western district of Missour:; that pur- 
suant to the practice and rule of said court the plaintil was required 
Instead of setting up in his answer to sald action of eectment lis 

equitabl title and defense he file d his said cross bill, which 
2) abated said action of Cl ctment until the termination of said 

cross-bill: that by agreement in writing between the parties 
the salad Causes were transte rred to this Pettis circuit court to be 


— 


tried without changing their status as if in said United States 
circuit court 
Plaintifl, further replying to the remaining allegations of new 
Vaiatter set ith) it) tha cline niled answer, dentes Ciuc) tia CVEry alle ‘File 
tion thereof not already pleaded in petition bherem, and having 
replicd plaintill demands judgment as praved for in the petition. 
PHILIVS & JACKSON, 
Attys tor Plaintiff. 


And afterwards, to wit, on the loth day of September, A.D. 1550, 
it being the Sth dav of the September term, ISS1, of said) circuit 
court, the following further proceedings were bad in said cause, 
to will 


Peecord Lentiry No. # Continuance. 


SAMUEL SWISHER ) 
wa 


Wai. SENSENDERFER. J 


21 Now, ab this day, Lhis cause Is continued LPO LIC rally DY 


? ] S| | ] ] . . -. 
Ana rwards, to wit. on the Sth dav ef Januarv, A. D. 1SS1. it 
an ; i | ss — ; ’ " »? 
berg the Oth aay of the January term ISS of sald erreuit COUTL, 


the tollowing further proceedings wer- lad in said cause, to wit: 


Pe Tat lent i, = , 4 Continuance. 


SAMUEL SWISHER } 


Wat. SENSENDERFER. | 
Now. al this day, thiis CaAUSé Is continued Lee raliv by Consent 


\nda afterwards, to wit, on the 30th dav of January. | eo) ISS2, 
it being the 24th day of the January term 1SS2 of said circuit court, 


, 


the following further proceedings were had in said cause, to wit: 
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here 
Ses , ih, cord kutry “t 4 Cause Submitted. 
ourt 


pur- SAMUEL SWISHER ) 
red v. > 
his War. SexseNDERFER. } 
hich 
sid Now, at this dav, this cause coming on for trial, come the 
rties 99 parties hereto, by their respective attorneys, and this cause 
aken up and submitted to the court, and, there not being 
fates suflicient time to conclude the evidence, the cause is continued until 


? 


) be tT. 


Lo-mnorrow Morning, 


new 

evrile A} d cuite rwaras, to wit, on the ist dav of January, A. 1). ISS2, it 

ving being the 2oth dav of the January term ISS2 of said circuit court, 

, the following further proceedings were had in said cause, to wit: 
Record Buty #4. Juda't for PUT. 

Ss St) 


SAMUEL SWISHER 


i 


recut 


en WILLIAM SENSENDERFER. J 
Now, on this dav, again comes the parties hereto, and the 
further bie iring ol this CAUSe \s relie wed, and the eourt, atter 
ring the evidenee and the argument of counsel and being 
ised in the premises, doth find the issue for the complain- 
t from the pleadings and evidence ‘the court finds that 
in act of Congress of the United States, approved March 
Ps55, entitled An act .in addition to certain acts granting 
by bounty land to certain officers and soldiers who had been = en- 
caged in the military service of the United States, the 
20 land deseribed in the petition, to wit. the west half of the 
Ss], at northeast quarter of section thirty-two (52), in township forty- 
UT, four (44), of range tw ntvethir e (25), in Pettis Co., Mo., was therefore 
subject to entry under military land warrant as contemplated and 
provided in said act. That afterwards, to wit, on the 17th day of 
June, 1856, one Mitehel M. Lampton with such warrant, No. 26554, 
entered the above-deseribed land, at the local Government land 
oflice, at Warsaw, Mo., and received from the proper officers of Gov- 
( { 4a charge of said district land othiee a certificate in due 
rm evidencing such loeation and purchase of said land; that there- 
upon said oilicers of said Government otherwise evidenced said loca- 
P Lhe ind sale of said land b\ an entry upon the plat book, and 
: record. Kept therefor tN them in said lend office, and Immediately 
889 thereafter the said Lampton took immediate possession of said land, 
= 


' _ ’ 

and ecoutinued to hoid, Improve, and ovcupyv the same under claim 

of his said entry. openly and notoriously, and advers-ly until the Lith 
dav of October. S60. when he conveyed the same bv and In 


a 7 ~ 
eae | fee simple for a valuable consideration toone George Mansur, 


who immediately entered into possession of said land under 


WILLIAM 
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by the eourt 
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ailbed sa ‘ i} 


to wit. on the Ist dav of February. A 
> 4 . Pia - Bes (iN >i Ci] ae w. 4 
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r sud ¥ Linton, and Su eontinued to hold the 
‘and advers-ly until the l1lth day of Oc- 
mVveyvs d the same in fee for a valu- 


nto possession of said land under claim of. title 
tnd so eontinued to held the same, open-, notorl- 

tbtatad thi present time ; Lidiil the complainant, 
ry) Gl Linas tithe as aforesaid to said land prior 
IST1. had paid the taxes on said land, and made 


ak ae , 
e lmprovements thereon im vood Taith and full 


\ thereof: that on or about the LOth 

|, the respondent, Win. Sensenderfer, procurred 
Ol ted States a patent granting and 
- ind to hiitn under an tlledyed 
hhberad hy him to tiave been ninde Ol or 
lav of September, ISTO, at the loeal land otlice 
\I 1 » sald patent the said Sensenderter 
rs office of Pettis county, Mo., in) book 

he Ob tine like itution of thiis action ussert- 

iid land, and seeking to obtain the posses- 

© complainant herein as alleged in the com- 
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Lie 


said William 


liad tha rer if 


} 
ide 


D. 1882, it 


1 } ‘ ! 
lanuary term, ISS2. of said eourt. the fol- 
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Re cord Eatry = 5.— Mo. for N. if Trial and Mo. ii Arrest. 


SAMUEL SWISHER ) 


is 


WILLIAM SENSENDERFER. } 


‘cin and files motion for a 
, les being present, being now 

97 taken up and submitted to the court, and the court having 
secon and heard the same and being fully satisfied in the 
premises overrules ald motion: to which action of the court in 


, } > 7 6 
new trial. which motion, all par 


’ 


ir suid motion defendant then and there at the time duly 


And now defendant files motion in arrest of judgment herein, 
which motion is now taken up and submitted to the court, and the 
court, having “Ceti anid heard “cilhic anil ty ine fully advised in the 
pretiises, Ove rruies sata meotlon: to Which action of the eourt in 
overruling said motion, defendant then and there at the time duly 
excepted, 


And afterwards, to wit, on the 3d day of February, A. D. IS82, it 
’ 


being the ZJSth day of the January term, ISS2, of said circuit court, 
the following turther proce dines were had in said cause. to wit: 


Record Entry No. 6. Bil of Except’ Hidavit for Appeal 
(ttsi dl itd ‘ ) tsi ‘ f / Sh Tilerea? €f fai 4 Pjieee . 
ater 4 iy ,. : af 4 }? I | f j /'} 


SAMUEL SWISHER ) 


Wap. SENSENDERFER. } 


2s Now, til this dav, comes the defendant and fils = his bill of 

exceptions herein, properly signed and allowed by the court, 
and also files his aflidavit herein, praving an appeal of this cause to 
the S Ipreme C‘ourt. which sard cup peat - by the court granted 


Whieh said bill of exceptions is in words and tieures followin: 


STaTeE OF Missourt, ) 
Pettis f epitjat . j 
»*?) ” 
[3 if }. cept 
In the Cireuit Court. Jan. Term, 1888 


SaMUuEL Swisuer, PUI, 


Ww. SENSENDERFER, Def’t. J 


Re it remembered that in the trial and determination of this 
, . . . of ara ‘ 
cause in the eircuit eourt of Pettis Co., Mo., at the Jan. term, 1SS2, 


the following proceedings were had, to w 
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After the reading of the pleadings herein the defendant's 
23) counsel stated that they waived the matter alleged in the 
answer relative .o the pendency of another suit between ' 
thiese parties, as this ease, pDUrsSUuUANL to stipulations Was transit rred 
from U.S. court to this court to | tried here on the pleadin rs us 
framed in U.S. court. ) a 
Pinintill to sustain the issues on lis part introdueed evidenced as 
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for it. T finally opened it & found a large lot of scraps of papers as 


though the mice had eaten them. The papers Were so cut | could 
not tell what they were. There seemed to have been a good many 

papers. Thev had writing on them. Could not make 
5 out anything except an account book. When] saw him in 


| 


Sedalia he said he would be to my house that evening or 
next dav, but never came. I finished paving hitn in Sedaha that 
dav l have Inquired everyWhere for him sinee, but could never 
hear of him 

| knew about the mortgage on this land from Mansur to M. M. 
Lampton. pata it off, about S1.500 The time I saw Mansur last 
was When | paid that off. The mortgage was entered satisfied that 
dav. | found also that there was a judgment of S600.00 against 
Mansur that he had not told me of. & | partial it ane the Lampton 
mortgage the same day. [opened the trank about 3 months after 
he lett. Lpaid 83700, including all Thad paid. IT paid the ineum- 
brances & the balance to him. Ido not know how long Mansur 
Was in possession of this land. I first saw him there on the land in 


the spring ef 1TS65. before the war ended. [| first saw Sensenderfer 


in 1842, in fall or sure r, at my house, lle came alone. 
Oe lle rode up to the door and called for dinner & horse feed. 


After dinner he told me he had SO acres of my land. We 
talked, L suppose, six hours or more. Ile told me all about how he 
Clit red ibe but | cant recollect how It Was done ar talked like he 
wanted to sell to me and T asked him how much he would take for 
it. Ile satd he would not tell ine then. I saw him afterwards and 
asked 825 an acre, & I told him he could keep tt. 

When he come there the first Lia \ lie said he did hot know where 
it was on the farm. I showed him where it was, when he showed 
me the numbers. I didn’t know which SO it was until then. I 
asked lim why he put people to so much trouble by entering 
their improved land and why he did not enter wild land. He said 
not have that: would not prea the taxes on raw land for 
at he would not have it if vou would give tt to him. Tle said 
he had been broken up twice in St. Louis in merchandising. He 
took this wav to get a piece Ol land: that he had been at the 
od land office at Boonville looking up mistakes made in land 
entries 

This land is 1} miles from M., WK. & T. R’v & 3 miles from Wind- 
sor, Ilenry Co. Windsor was not then very large. It was an old 
town and trading place. 

(Plat book shown to witness.) 

Witness savs the land | bought was 8, SOS., in 32, & 3 in 33, 44, 
25, and included all the Lampton -entries shown here on this plat 
N. E. of 32 & N. 3,8. E. 32 & N. W. 33 & N: 3S. W. 33. My house 
Was east of S. 40 of this SO & some distance from south line. I am 
i?) mv Vth vear 

(Pith here read a deed from Geo. Mansur and wife to plaintiff), 
date Oct. 11th, 1865, conveying to plaintiff the land in dispute with 
other lands in consideration of $5,750.00. Recorded January 27th, 


' 
‘ 
} 
i} 
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1866, in Book [Lat page 559, 


= lt, al paye- oo) GQ Oo. 


PU it 


- 


OWISHER Cross-CXamMiles 


RFER VS. SAMUEL SWISHER. 


again recorded April 25d, 1881, in book 


(J NN- |e anuned. 


When I bought of Mansur I enquired if a lawyer wrote 


ada) thie deed. | didi Dot ¢ 
qdqid hot vet ul 


| asked anybody, aus tothe titie 


Wile went to Ohio whet “iif 


When | wrote to find lim | 


ag 
it returned. but LE putin it 


naulre of \] ibsur at all as to title. | 
ten. Mansur did it. | don’t know as 
\Mlansur’s 
chia Phe] write on the Clive lope Lo have 
nvelope duly addressed and stamped 


for a return .etter to me | wrote to his wife. I got no reply, and 


thie lett ro neve Came oa Ik | never heard Ot It. | wrote this letter 
after Sensenderfer came and said he owned the land. I think Sen- 
senderfer came to my house in the tall of 1S72. LT wrote to Mansur 
to find out whether he had the tithe papers to this land, and I wanted 


him fora witness 


trunk, there were parts of them so 


is. | Li could hot read or make out any 


e , ° , 

bostrumen eant s \ her part Was writing and part printed, 
} , ! “ 

Lorew the <e] : | crt] Dut have the trunk at mv house 
vel (iq) 2 ect ASKING MIansur about His Litie. | 

s Ban : eee es ae ae r 

et) nmevel c'¢] } recorders OfCe TD Pettis county 

‘ | | ; ’ ‘ , ° " 
Hol ' | mht & not till this suit begwan 
ae | , 

When Sp pS (deeyle »rHV I |- @ Sialald he fiad chtered St) 
acres or tad ai Sv) x Ol 4 (| \fter we talked awhile he 
wold nof t op . | . &@ Ait .: 
Would () ( lil ( i ' sila] Ib Was Tils “howe Trim 

‘ j a we | 
where it lay [le said | bial w which SO it was. He let 
' , P ' . ; | } mct « ; : ] 
Ol) iik¢ Tif { i » , i iti i Me lpr court (>| cl pert 
’ } } } } } ’ 
of sickness tie | numbers of the land, and [ showed 
; ’ ’ } " 
hima whes L aske \ i Was entering land that was 
- } 
PrwrOoVEec | L Pu | l \\ Vo the Pied Bae cntel wild 

i 
’ : } j . ] » ee 
faliais ae « | | \ 4 i i Vol We bial ae Ve a i) Phi 
are v1} i t ’ ' = | } ,7 t | ’ r) i 7 , " 

A ¢ \V ¢ ia i ’ \ \ ‘oe i i ‘ iif mil \\ ‘7 i ci \ Lhe] 
? 
ered bbied Pd) bil I L ot so vee ML OVEP Lie natler. ana 
[ eaee m™ ‘ ‘ j {| Ii ' ti e} Wiis i] ee ibhd ae 
Lod 1h) ii? it ch PLC i » / (| { iit ee | imMpton had 
entered [| do not 1 \ told mie \ decd was after- 
a ; | , . *se)> 
Wiillals & 1} i i } iit su acres In sec > Ct | 
aes ; ; > ¢ ; " , ! ‘ t | 1? - 
Sy are) Vg ) Wii } CUTiSt il i IN Ss SOME mil’ 
Bele t lifts 1) 5 } ; ‘ ] ct i ' tT ne ~ if avalhnst lore 
man foreman tor possess Mv attyv did it il knew something 


about it. 


Re-examined 
The lawyer who drew up thi 
an office with Juda \\ righit 
with black hair. 


papers between Mansur & I was in 


} ? 
WV <omme of CiztC—-il hirge, tall mah, 
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Sensenderfer did not know where the 80 was in reference to my 
house, and | went out to show him. 
Re. D. Means Testitied for Plaintiff. 


R. D. Means testified : 
[ live in S. W. part of Pettis Co.; am 58 vears old; lived there 
Sihice yA | know Mark § \leans . he was 9 second cousin of 


. 12 ae ) rs: he died during the war: | ba 
hb itie KRreCW 1} rl intB ()] °F VCars , it (i1Cq aquring tiie Wil . 1c was 
an officer of land office at Warsaw. Certificate to plat is his. (Def’ts 
counsel admitted rtificate & signature & plat to be in hand- 


( ite 
Mark L. Means, register of land office.) -1 do not 


oo remeniber when he wentin: hewastherein TSS. | entered 
ul Pood deal of land at that land office for others and 600 or 
[OO neres for mvself. I] live- 1! miles from this land in controversy 


In [SoD & 6. In onl probabiy | have entered 2.000 or 5,000 aeres, 
When men came in there to enter land thev ofter came to me. It 
was 2O miles to Warsaw. [ was at Warsaw land othice 2 or 5 dozen 
times a vear. My father was one of Ist settlers, and was there be- 
fore the land was surveyed by the Government. When this land 
was surveved by the Government [ carried the flag while surveying 
some townships around there and then helped to survey the land 
In controversy; this was in TS50,something —. I knew every piece 
of land that was entered in that neighborhood. When at the War- 
saw office | would look to see if anv new land was entered. When 
aman entered land they entered it ou the plat book by writing the 
name across the plat vook, and vou could tell by looking at the 
plat book whether a piece of land was vacant or no If a 
ape? hame Was Written across a piect of land it indieated that it 
hac by Cl) entered by that Prersonl 
kn w tl 11s plece 7) land irom thas tine It Was su ryevyve d by the 
Government until it was entered, and ever since 
[ never knew M. M. Lampton till | met him in Georgetown in 
the fall of 1855; [met him there at Kidd’s Hotel, in Georgetown ; 
he came then ona sti ire Prot Boonville Lamptom asked hie about 


or 
—s 
l. 


} 


land, and told lim there Wials od hand vacant nn ny nelglbor- 
hood : 

Ile came to my house the 2d day after and I showed him the land 
[bad told him about, and he was pleased with 1. 

Ile and his friends went away & came back, and we went over 
the land. I gave him the numbers, & | went with him to War- 
saw & he entered some land and [ went baek to Ky. At this time 
ve entered N. WL 155 & ELEN. EF. 52. When he came back in 
the spring of 1856 he and T went to the land office at Warsaw, & he 
entered some more—a row of 400 south of that formerly entered 

& one 40 south of the disputed land. I think | remember his 
1) entry N. B.S. W255; that was the last 40 he entered, about 
July, 1856. After Lampton had made his entries in spring 
of 1856 there was a large body of vacant land on the west of his en- 
tries, between him and a man nemed Hammons, and it was under- 
stood between them that they would enter ail that land. 
o— 25] 
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A melhi hy the namie *) Smoot, from Pl linots. CuAhie in and looked 
around a dav or two & went to the land oeflice and came back and 
ean Ge > +o & aa: yc LURE | 
entered this \\. » OF \. 2 oe ft) COntroVvers\ Lamp 
yf 


sald he had l 
it. =() he thought ho one 


ton liad before entered the fortv north « 
would take this hor awhile. Lampton Was Scat 7 w lie hn he thought 
iohlin & | went to the land office 


Smoot had entered it. & Lon 
met Mar- 


that might, got there about daviight, & after break fast 
Smoot had entered his land. 


Vin. A Lanmipton Said he supposed 
Marvin said he thouelt so, but we went tothe land office books and 
found it was not entered, & Lampton entered it—the SO in con- 
troversy. l saw the plant book, that land was vacant: Lampton hl- 

tered it and got the certificate. We went home, & Lampton 
4] W Tammons compared numbers, & the next night we went 

down with Llatitions "ay he entered call tN) thie Section lving 


. : 
’ ‘ ‘ , .t 
west of Lampion in that section. 
| 
| 


I ran — (0 Lanipton for thiis levied, l saw it fre- 


uently When Tlammond and [came back Lampton got J. W. 


‘| 

Williatas, survevor of of Ilenry Co., to survey tis land. When 
le cume he made the survey trom this eertificate of entry & sur- 
Vi vou thils brad fearried thre el) il) lhyis Wiis mily | short tine alten 
the entry lle surveved Lampton s whole tract and did so trom the 
papers. Williams is dead. Lampton built a louse that spring A 
Stiller [ think dais ard nruntoor near the line of this SO oin 
duplicate, but tot onto i Lampton ised to boast that bis land lav 
1 the shape of a book. six 40S. in each seetion Ile never entered 


W.3 N. KB. of 33 Latmpton claimed lis land was a mile one wavy 
& ?# the other; Lampton dived there until he sold to Mansur. He 


liproye d 60} or SO aeres of the whole tract [ think he fenced part 
of this SQ an controversy next his house. Mansur bought him out 


nabid moved tha re. Dave not seen that eertificate sinee 
pl \\ illisanas Mhside the SUPVeY., Lampton lived With me Wwlitle 


' “ex 
1 frequentiv tiad tits pepers out and 
a ‘ i 


} 
7. 


building ne house <l | 

’ 2 Se , . ; 
prided himself and talked about the shape of his land 
Mansur lived there 5 or 4 vears: was there when the war begun 


} } — ; } ‘ = a ad ; + 
and avd lived there during the war. Ile sold to Swisher. Ile was 


a peculiar man. Tlis wife went away during the war. After he 
left aoman was found im th pani it Sedalia: it Wass Lpprosed It Was 
him.. | understood he did not go back to Ohio 

When Lampton went to the lind othice [ think he had gold to 


i 
make the entrv of the SO aeres in controversy | think Marvin 
pProposcad CO sell Hit a tana Warrant & fie bought it, or rather pila 
Marvin the money & Marvin used the warrant to enter the land 


With. 


[think Lampton signed an application in blank which Marvin 
said he would fi} | Uy? 

| cannot b MIstakKen about this eer fieate by Ine for this 

435 land. tam eertain of tt never heard Lampton sav a word 


about entering the W.lotthe N. ko of 85 He did not want 
to vo as far east as he lad aiready gone with his entries. 
L never heard a word ot Lampton's elle ring hat in the N. EF. of 
vo till | heard it from Sensenderter. 


_— 
iw) 
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Means Cross-lL-ramined by Deft. 


Cross-examined: 


W. 3} N. EE. 32 is the land in dispute. TI can’t say exactly, but 
think he entered it in May or June, L896. 

Do not remember when he entered it. He did not stay long; say 
a week or ten days : 1 fall of 1TSo5. 

m + N. B. dF LN. W. i355 he entered the first of all—all at 
once in th fall of “Isha As to N. ES. W. 435 I don’t know just 
when he entered it. [know about lis entering it. 

The last piece he entered was the piece in dispute that he thought 
Smoot bad entered. Now Lam not sure but he afterwards entered 

the N. kb. S. W.355, but, if so, it was a short time after. He 
1} entered N. W.S. BE. 32 in April, yh. 
rvin at first told Lampton he thought Smoot had his 
land, and then looks I ane said he had not 

l didn't see thi application, f yeep that Lanipton signed 

Marvin said he would fill itup. Lampton signed it and Marvin 
said he would vouch that the papers would be all right. I didn't 
read the application; don’t know whether it was filled up when 
f tp TOM Slog dl it. 

Marvin said he would fill it up; never saw it afterwards. = I ag 

1) about certificate or duplicate containing No. S W. 
N. bo oz. If 1 should see the appleation now and it should ‘on 
| for that im see. 53, 1 would still say that he 


A 


; do not reeol of being on this W.) N. EL} 
> With him, A. C. Clark 
I) lL do not recollect any such thing, nor do L[ recollect meet- 
Ing Clark at land rien when —o and I went there 
Where Swisher’s house is is the highest part on the place; land 
runs off from it every way. It Is not t quite us high as the disputed 
SO. Lampton put out an orchard there, but none of it on this 1 


, ah. s eal eal: : © an 
dispute. Id think he fenced some of this in dispute in 1897. 


‘ 


Phisin a sput has been worth. for rent alfyvalue since, 1S72. from 


sl to S].oO0 per aere. li Is Worth 8000 neu | SAV One dollar, on 
i 
* ; , i ‘ — " j - 7s Lt . \ "7 y . *peD : 
average, tor all that time, bbl ype d to survey \\ . N ? oer, TE the 


Government survey. | helped Williams survey 5,000 acres north 
of this at another time. Williams made his survey of W.3 N. E. 
$2 in 1856, verv soon after Lampton made this entry. [am sure it 
Was then lI have helped to survev a great deal of land in that 
neighborhood from time to time. 
Do not recollect Lampton saying, he thought of entering W. 3 N. 
i? sped because thi re Was Water On it. The re * 1h) fuct, Water 
bf on it, but the main water was on the N. W. f 35, and that 
Lampton haved already enter d, cil d t] icTre 13 ms me on the \W. } 
N. BE. } see. 32. 


Manser made no Improvements on the land in dispute. 
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Mi (.1ts RP dive cf. 


Re-examination : 
I never helped survey W. 1 N. E. 55, exeept when | helped the 
(rovernment “<urvey, If | Sii\y the application and if ealled for the 
land in 33 it would not change my opinion. T would still say that 


*>.) 
, ° 


Lampton entered that in 3v 


M. M. Lampton Ee. by PUf. 


M. M. Lamurrow testified: 


Live in Sedalia & have 16 vears. [ moved to this county April, 
1856; am 62 vears old. I first came here from Ky. in fall of TSoo. 
I met I} |) \I btis It) (reorgetown 11) fall of | 322. | went to lis 
house with Dr. Caldweil and Tevis. I entered 240 aeres at Warsaw 
that fall: Means was with me: do not know that | could desertbe 


iu. lt Was In sections Ov AO and lav together. lt was longest 
keg »¢ ’ ; + | - , . . . ; . *. “ds 
7 north & south. [twas 5 — deep north and south. Tafterwards 


entered a wood (ie ‘1 Ol land there, burt do hot know how it lay. 
| entered “OTIC south (>| the other. | Cume back in April, LSOb. 
Means went with me when [T made all my entries. That I entered 
In the Springs Was some north and SOC south of ny house, | Cli- 
tered the SO in controversy in June, S56. After making my entries, 
( xcepl one 40, this SO by Ine understood by the nelghbors to be lett 
ror me, Stool Went to Warsaw and thouelt he had entered it, X 
came back and wanted to sell it tome for 85.00 an aere. Means and 
| went to Warsaw, and Marvin told us on the street he thought Smoot 
had entered it. 

We went to the land office, and he looked and said, Miteh., he has 
not entered it. We had some talk about a land warrant. rave 
him the vold, ania Lic Sala he would fix if al] rielit., Ile had been 
highly recomimcnded to mie -und | dl pended on him to do it right, 
t it with him to fill up, 


and To signed a blank application and left 
and he said he would fill it up all melt Ile gave me a 
1S certificate of tlils Vel\ lana by ddispute, I told Niarvin Smoot 


head entered a dd Wanted Marvin sated he thouelht smoot 
wold take up) lis ( hiry, AS lL Was Not locate d wW hae re he Wanted it, 
and if he did T eould lave it. The next month T went there and 
entered the other 40, the last 40 T entered. This put miv lane ian 
oblong square | of a mile XN. & S. & 1 mile B. & W. 

[| knew Major Williams, surveyor ol llenry Co. This land ts 

, 

| 


; . + sy ¢ at ’ - , . ; ,  aaienms 
near corner of Pettis and Benton and ITlenrv. Ile made thesurves 
. } ? ‘ Pe *- . — ' | ome ; 
Ot itil Thi rieene iPoold) nas ertilicnate of entrv. anad he then <urveved 

: } ’ , . . 
this land lth echlispute ana established ame 


Means & Nelson were along.- The last I knew of Nelson he was 
at Drv Wood, in S. W. Mo 

Williams fixed corners around my land. IT be 
house before L entered this SO. [It came up in 75 0 


7 7 . ’ . 4 
house. i fehneed the part of this SU nhearest my DOuUSe. | lived 


od 
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there from Aug., 1856, till I sold to Mansur, in 1859 or ’60. 
49 I took a mortgage for balance of money from him. When 

war broke out I was living in Windsor. I rented this place 
for awhile to one Sharp before I sold it. Sharp was living on it 
when Mansur bought it. I mortgaged this land before to Tutt and 
Bushnell and others. 1 paid off this mortgage when he bought. 
Mansur went into possession. I was there once and got his gun and 
took it South with me. 

After the war I was there and saw Mansur in possession. Mansur 
& Swisher eame to Sedalia, bought and turned over this certificate 
of entry to Mansur when I sold to him. Steele drew the mortgage 
and the deed from me to Mansur, and did so from the certificates of 
entry. 

When Mansur sold to Swisher they paid me, and I satisfied the 
mortgage. I never heard of Mansur since. I do not recollect the 
vear, but Sensenderfer came to me, and we got Into a conversation 
about this, and [told him if it was anv other SO in the tract I 

might think he had some chance, but I was most particular 
50) for about this, for I got it to square my land and it was near 

my garden. I never gota patent forthis land; [got no patent 
to any of my land I entered. I paid the taxes on this land antil 1 
sold it. 


? , . 
f POSS- keram ‘lift d. 


LAMPTON cross-examined by deft: 


When I saw Sensenderfer I did not tell him it seemed almost im- 
possible T should have made that mistake, it must have been a mis- 
tuke on my part, nor anything of that kind. [saw Major Marvin 

frequently from fall, 1855, till spring 1856. My recollection is the 
Peper | sig rned at Warsaw was a prerint ed blank. I think it was the 
ban l warrant. [ know there was some conversation about Mont- 
gomery writing to the Land Office. I frequently conversed with 
Scensenderter. 

After the correspondence of Montgomery with the General Land 
Ottice I did not tell him [ had been mistaken or that | had made a 
Histake, for it Was not mv riistake 

After this trouble got up IT made a quitelaim deed to W, 

7? , N. Ae SCC. o>, becwuse Swisher agreed if | would do so he 

would not hold me or my warranty to Mansur for this land. 

| know | wanted to enter this SO in dispute. IT would not have had 
that im 3s. 

Sensenderfer told me my SO was in see. 55,and that he got it from 
the Land Office at Washington or Boonville; not sure which. 


L impton P, dine et. 


Re-examined : 
| never claimed the — land in see. 55—that is, the W.} N. E. 
33. IT never entered it. I never intended to enter it What | 


meant tosay I signed at the Warsaw land office was the application, 
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not the warrant. [do not recollect of anybody being pres nt when 
| sloned the application but Means: don't KHOW N, 1}. Holden: do 

been there. IT didn’t au- 
i anvthing | signed the 
right 


a 


not recoliect tilt at al, lle livihit have 


—_< 


thorize Marvin to fhh] Liat appicathlon Wit 
} .. ia ii i : | : noha dl ie = ] cow (8 ; 
blank. Marvin said he would till it Upp abd 1iX It i| 


[ live in Benton countv—have 11 vears-—14 miles from Windsor. 
[ lived in Windsor from IS70 to IS72; was keeping hotel. I met 
Sensenderfer there in ISTl er 72. T took him out to Major Neil’s,in 
Johnson Co. Wien | @ot there defendant said he had a dee 


} } 
‘ | ‘ . t } 
WS COT? re { bead i. hey rin ' | Ove] Lide i papers and i anid 
‘ ‘ 1 
’ ; , 
> ’ ‘ ? 
some mistakes. On my wav back Tasked him what his business 


; ‘ ’ + j @ sear ; 
mee i ‘ it ; ! i + ’ i i] a pA i t j (>]) | ‘ ae | Lilil to ntel if 
‘ ’ ’ 
ci iy i i ' ] i 4 }) . de ‘ }) ()] an iti » bilti ‘ With il lilis- 
, we 
heike | iit] ij praotdy bbtidl lle sible Thi thal case Tie 
; ? ? ? 
’ ‘ ’ ; ? ’ : j 
Waollial a os 1} rl i VaiS a FIC) Tal) Te TAG bhitdl 
i 
' } | , i? | / 
privy \\ . a ' a i \ bit (| i Phen CHILE] iid bibdie and 
eno troubl Ile said he would not pay tax on it for it 
os ° {| ‘ i 1 >i | 14 '.? ’ ' | ' yr? ? 
e bed Pict | rit at (| st t it) it ‘ i AT f. ot rj i © pid > ric ! ‘aa 1} 
\\ hic’) ia 1 ft ij " i \ ime] Lijit it) iit avert ky <i melesee rf 
! ? 14 ; " ‘ t ’ * ) ,) 4% ; 
. \ brated » i (| i tii . ‘? ™ i ‘ ii i> i ti “. ‘ i] bic Lt) il if 
’ ? }? ’ ; yri?f ’ } ’ , yf ' | ’ 
|e _ i bit? Be. i??? rN { it? si.atit Li) }) iit) ' ' _ ints ‘ Biugi ! . a cihi ‘ iit ii 
, i 
' ¥ ’ ? ' 
; a | ’ ; | * } 
Woulid C*coTd) rel i abata of? i sit bchdded aldbed se || i Wiis Worth ‘ lite l'- 
7 ] ‘ \ | 
lt) Cligaat ti \\ Picd oe nK oI! { | WoO Weeks, DUT Hever Cube 


tae , 
art of it was tte hits field | tes Warrensburg, in the case of 
; , ; + ’ 
elise) "7 | sii? WO VVCUPs Aad [al Phot testy 
in the Neil case, nor int 1) Cus \Iv trip to Neil's with det’t 


‘ | >? ; . ] sa & . | ‘ } " ‘ , ; “_ ° ] 
( ()] | i iii bos i PAaTiAd (Pia ‘iV att in ile \\ < hout li It) Lak mi ii¢'- 
} lay ' Gare) , fy . : 
Position lb the Swisher Case, and Whlle 1t Was In the t. 8. cireult 


court 


: ‘ ‘ , ee ‘ e717 
Deposition Ol aU STAN [ti Clik read OV ) intitl as follows 
’ , :, : . , 
. “ors ‘ ‘ 4 . : ’ . ’ 4? ; ; ° id 
\Ilv name is Crustave Lrerelne Iv residenee is in the citv of Boon- 
cane . . ® : | , , ? | " ’ ' ‘~ | ff Da ] Ee os +» S e3 . j 
VYiii¢e tiitl CS" iStC § ()j Liat pPEcead belies) Tabled Olee iil Like’ CHEN i>] 


bBoonvil & Mo. | bave leld this otlice S1hce the lirst dav ol July, 
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1ST74. (Book shown witness and identified by him as tract book, 
Warsaw district, township Li. from Perth gre 21 to range Oe, and town- 
ship 48, from range 21 to range 26.) This book purports to be a 
Copy of tha tract book of « ntries made at the Warsaw lana othice and 
cortitne 7 10 Washington, and ae rtitied COPY sent from the (Greneral 
Land Office at Washineton to this—that is, it Is a certified copy 
from the General Land Office at Washington, I). (., of the entries 
made in the Warsaw, Mo. dist. From the records on file in this 
office I find that the books of entry at Warsaw were burned. This 
Information is conveved by letter from the General Land Office at 
Washington, dated February 12th, 1865, a copy of which is here- 
with tiled. marked Exhibit “AL” 
ed Cn) prevgre oof this hook above above re ferred io | find the 
following entry of re cord, to wit: 


Under the entries In seetion 14, township 47, range 21, there ap- 


pears the following entry: “S. BE. ] of S. E. }, see. 25. Phis entry 
} ; } ! ] ’ : —_ 
appears ih red Ink Ol) pruape Pol this oook, | nde tiie head al sec- 


mk: “S. BiofS.B.314,N. EB. ji of N. E. 3 & Wi otk, W. i.” 
Lider the head of acres: 160.) Opposite this the following ‘Lp pears 
in red ink: “ Located by Win. Tt. he Thi}, aisstehiee of ‘Thomas W. 
Hendlev, June 13, 1S48, with M. B. L. W. 1384, act 11 Feb'v, 
IS47:° a copy of which entry is herewith filed, marked Exhibit 


tion 2o, township 47, range 21, appears the following entry in. red 


(on the same praioe, 9 of sald book here adppcars the following 
other entry under the head of section 25, towuship 47, range 21: 
tof SS WlE a NOES. Wd. and opposite this, under head aeres: 

LOO” and Opposite: Located by Win R. We Inp, assignee of David 
Ss. Crow, June 13, 1848, with M. B. L. W. No. 6227, aet 1] leb'y, 


be ve il COP 0] which ecntrv is bie re with filed, marked exhibit 
Question by def t's aliorney - 4 ok at sali book of entries and 
state Wlisit the S“alhie shows with revard Lo thie West half 

56s of the N.. W. J 
Answer, On page 9 of said) book, right under the entry 

first above quoted on page %, the following entry appears: The 
southw. | of N. W. L see. 20, township 47, range 21, Is purpo ted 
lo fe chtere d by Simeon bavne Non Poth, lSo ; No. of e rtificate 


; . ] 6 Ith te aa ‘ } } e ' 1 ‘ “— j 4 i ‘ 
Of purebause, obtobe ¢ aba ubder this last entrv ana on the Ssaine page 
Ps 4 


. is t va | ’ g . » 
Ol Oe wt), LOW TI bhi} by, ran 4 i 


. - 
appears the following other entry: The N. W. 4d of N. W.4 see. 25, 
township 47, range 21, by Berry L. Greer, Jan’v 16, 1854; No. of 


entry, 57026. These last entries of Payne & Greer are made in 
black ink: conies of which entries are herewith filed and marked 
exhibit = thy 7 le letters “ \] I; l. \\ iis thieey ippear on said 


DbOOK icans — military bounty adhd’ Warrants. ond the words net 1] 
leb’y, IS4i. refer to the act ol (oner “s titder which the land war- 


rants were issued. 


Cross-examined? by plaintiff's attorney waived, 


GUSTAVE REICHE. 
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Which said Exhibit “ A” referred to in deposition of said Gustave 


Reiche is in words and figures iOiioWINng: 


D7 Eexuipit “A.” 


GENERAL Lanp Ovrrice, February 12th, 1865. 

GENTLEMEN: In accordance with the provisions of law, the Presi- 
dent of thre [onited States has directed the discontinuance of the 
land office at Calhoun. Mo. and that the unsold lands in the dis- 
trict be attached to the Boonville district, where they will be made 
subject to snle & loeatiol hereatter i having heretofore been re- 
ported to the office that the whole contents -of the register and re- 
ceiver’s offices at Calhoun were burned some months since by the 
rebels, there of course remains nothing to deliver to vou, 

This oflice is now opening a new set of tract books, in which are 
pasted the lands heretofore disposed of in the “western district,” 
either iit Warsaw or the other sites of the ofhees for the district. 
These books will beshortly transmitted, and upon their receipt vou 
Will issue a notice once a week for six weeks In two papers having 
the largest clreulation in your own and the discontinued district, 

speciiying the day on which you will be prepared to reeeive 
s applications tor the entry of lands im the old “ western dis- 


So far as Applic ible. the general Investigations contained in letter 


to you of July 15, 1S6), respecting the discontinuanee of the St. 
Louis district, will be applied to the present case, particularly as re- 
vards the numbering of applications, ntries, Me, and you are there- 
fore referred to those instructions.  Eenelosed is a copy of the pub- 
lie hotice, No OSS, of tt discontinuance of the Calhoun or “ West- 
ern district, Which vou will cause to be published as above directed 


and fora like period of time, not, however, awaiting the receipt of 
the tract | KS, bout ri Ve Himedite publicity thereto: printed 
coples of the notice will be sent vou for distribution. 

The rece] ver as als irent Is authorized to aT trav the eCAPCMses 
of these publications, referring ou his voucher to the date of this 
letter. 

You are requ st 7 LO ackn Wledge the rept hereof, 


Very respectiully, J. MM. EDMUNDS, Comm. 
Regist r& receiver 
59 Us. LAND OFFICE, 
BooNVvILLe, Mo., lug. the 30, 1875. 
I, Gustave Reiche, register of said offtiee, hereby certify the fore- 


going to be a true, full, and correct COPY of the original thereof as 
nd rematns on file of offielal letters of this 


-_ 


the Sule pow appears ‘ 
othice. 

In testimony whereot IT have hereunto set my hand (this office 
having nao s¢ al , at oftiee, in Boonville, Mo. the day and year last 
above written. 


GUSTAVE REICHE, Register. 


i) 
a | 


WILLIAM SENSENDERFER VS. SAMUEL SWISHER, 


Deposition of Geo. Riche. 


Deposition of GeorGce Reicne read by plaintiff as follows: 


I am twenty-seven vears of age; reside in Boonville, Mo., and am 
receiver of the public moneys at the United States land office at 
Boonville, Mo; have been receiver since the first day of March, 

IS7T4. | have never seen the original records of the Warsaw 
60 ottice in this office, and this office embraces the district of 
lands embraced in the Warsaw office. 

That district was formerly known as the Calhoun or western dis- 
trict of Missouri. I am not acquainted with the plaintiff. 

GEORGE REICHE, 
Rtec’r U. S. L. O. 
Crustare Reich Recalled. 

Gustave Reicnue recalled by the plaintiff's attorney : 

The letter dated Nov. 15, 1872, a copy of which is hereto attached 
and marked Exhibit“ FE,” appears on tile among the official letters in 
this office. (The original letter here shown the witness, and — identi- 
fied it ils the letter recelved from the ( ‘omuitssioner ol the Land ( ilice 
at Washington, ». C.) 


Re-examined by the defendant in the case of Sinsenderfer 
against Samuel Swisher: 

The book shown witness as containing entries made at the land 

oflice at Warsaw in sections 32 and 55, township 44, range 23. 

6] [t is admitted by the cou-sel for the plaintiff and defend- 

ants that this book is a record of the land oflice at Boonville, 

Mo. On page 11 of said book appears the following entries of ree- 
ord, to wit: 


Io. : of N. b | o2, 44, 25. See sec. 35. 

W.iN. E. 39 2, 44, 25, 50, 125, 100, Wim. Sensenderfer, 24 Sept., 
1S, 0. 413 det. 

i. } of N. E. 4 33, 44, 23, 80.00, located by Benjamin W. Brice, 


L609, ‘Nov. ris IS 6, per M. L. wt No. 4OS72, October 1855. 

W. bof N. FE. 4 33, 44, 28, 80.00, located by Mitchel M. Lampton, 
441, June 17, 186 65, per M. L. W. No. 26354, oct 1855. 

W. EN. E435, 44, 25, 80.00, located by Benjamin W. Brice, 1700, 
Nov. & LS56, per ta We No. 201, oct LSoo. 

KE. d of N. E. 4} 32. & N. W. 3 35, 44, 25, 240, 76, 180.00, Mitchell 
Pi. Lampton, Nov. 16, LS55, a 

N. E. } of S. W. 4 33, 44, 23, 40.00, 125, 500, Mitchell M. Lamp- 
ton, Ju ly 7 1856, ISS60. 

N. EFS. E 132 & N. W. of 5. W. 1 33, 44, 23, 80.00, 75, 60.00, 
Mitchell M. Lampton, April 3 ), Sob, 47 3 a copy of which said 
entries is herewith filed, mi ita “ Exhibit FY 

GUSTAVE REICHE. 
k . * * . * . 
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62 Which said Exhibits “E” and “F” are in words and fig- 
ures following: | 


ExHIiBit “ BK.” 
Copy. 


C. DEPARTMENT OF THE INTERIOR, 
(GFENERAL LAND OFFICE, 
Wasninatron, D. C., Nov. 15, 1872. 


Register & receiver, Boonville, Mo. 

(GENTLEMEN: Your attention is called to the following locations 
with military Warrant act of 1S55, whieh are found to be in conflict 
after a careful examination and comparison of the records with the 
papers on file, viz: 

Warsaw R.& RR. No. 441, June 17, 1856, in the name of M. M. 
Lampton, warrant 26387, W. 3} of N. E. } see. 33, 44 N., 25 W., pat- 
ented April Ist, [SOU and Warsaw R.& R.. No. 1700, Nov. 21, 1856, 
in the name of Benjamin W. Brice, warrant 201, 160 acres, W. 3 N. 
IO. }, said section 35 

Mr. Brice’s location is therefore invalid beeause of the prior 
63-65 location of said tract by Mr. Lampton, but it appears Was In- 
advertantly allowed and patented November 10th, 1559, and 
the patent sent to the lon. Owen Lovejoy May 17, 1860. You will 
inform Mr. Brice of the fore rong facts, and that Upon a duly CXC- 
cuted relinquishment of hus patent to the U. S. an application 
through your office — in the usual form. The warrant may be re- 
turned with a certificate attached authorizing lis relocation. 
Very respectfully, W. W. CURTIS, 


Acting f oniniissioner. 


U.S. LaAnpb OFFICE, 
BOONVILLE, Mo., August the 30th, IS75. 


I, Grustave Reiche, register of said ?, hereby certify the foregoing 
to be a true and correct COPN of the original thereof as it appears 
and remains ou the official letter files of said othice. 

Witness my hand (this othice having ho official seal), ul office, 1) 
Boonville, Mo., the day and Vear last above written. 


GUSTAVE REICHE, Register. 


, . > * * = x 


SAMUEL SWISHER. 
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68 Also description of Jno. N. Gott, as follows : 
no. N. Glall’s Deposition. 


Iam forty-one years of age and reside in Boonville, Mo. Iam 
now book-keeper in the Central National Bank of Boonville, Mo. 
held the oflice of rece iver ot public manevs 11) the land office from 
February, 1S70, to first of February. 1S74. LT was a clerk in the 
office for one year prior to the commencement of my oltice as re- 
ceiver. (The books of record mentioned in the deposition of Gustave 

-Reiche shown witness, and were identified by him as the same books 
that were in the oflice when he was clerk and receiver therein. ° 
They are called tract books. These were the only tract books used 
in this office, pertaining to fo the land mentioned in them.) 

lam acquainted with the plaintif in this suit; have known 
him SsInce thie spring of PAL | first became acquainted with him 
at this place in the United States land. office. [le rematned here 
the greater portion of the following two vears. He had no posit-on 

11) the land office at that time lle was ‘it the land office dur- 
69 ing the time he stopped here nearly every day. He appeared 

to be making Yatiloation of the records with il view of Cli- 
tering ana locating lands 

There did not appear to be any one assisting him in his examina- 
tion ot the records [I]t eNoamilation- of the reg rds were contined 
to the tract books above referred to. During a greater portion — 
ISTO William - Was register ol lands inthe land office at thits 
place. 

The method pursued by Mr. Sensendorfer in making examina- 
trols of the records an this ollie during the time he Was here Wiis 


| 


a _.. 2 = } } ' 
to cheek Ol} in pene bth PATS thre labhas thal had been entered iis 
appeared by the tract book 

4 *] , ] As i | ] ; . . } - 
Phe VYACANL descr il lier OU) Ciie Pitits Were supposed ro shiow the 


public bill ; i] ‘ Packed | Is ©] il th , 
‘| ' ’ } + ] 7 shed sc ] } . . 
Phe ru y rd . tnder militarv land war- 
% | 
raliis iil ee PEdAL f ‘ : i Ail le i illw ()7) thi tract books 
: me a : i ] ’ 
1th tibis O1lLCe, GIN r i} ; eoaren, name of joeator or as- 
: ? ] , ‘ ; . ; 9 | ] > . 
signee, and da flo nu rof warrant, the act under which 
. , , ¢ 1% | . , ] bs , , 4] ? + | a 
tiie Willrratiit Wits i le +i id] LOT) > te ract DoOOoKS, 
| ee ; , ‘ |? F ‘ \\ . 
PUOOR O | Cr NOM ~ VCLISLCT O1 arrant Loea- 
— ’ ’ ; , 
at tii BS \ vi Peasied Init »>TIIIS DOOK, 
; } . \\ ly] , 
is (lt (| ron Vilsillhg- 
ton, Were not alwavs | yrange ng 
| . , .* } ‘* : : } 
Mr. Sensendes : , became aequainted with 
} ; ‘ . , , 1 ’ " s* . ae | . , . . j 
The Tact I i Lhere ' . | SHH I AS Was a matter ol 


COnVEeT: f i 11} i] i 
jr oe : | 
his office does } ntain ali the reeords kept at the Warsaw 


othice. 


This traet book purports to b onever colt ibew Seeidnn Sen te Oe 

his traet | PY : L COP he books In the General 
Land Office, at Washington city, as made up there from the War- 
saw office. Mr. Sensenderfer made a number of entries of land in 
ditlerent | a. no Llenrv. some In 


‘ | , ‘ 
= . ’ ; ‘ 
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I remember of hearing Mr. Sensendorfer say that after he made 
the entries that he went and found them occupied and claimed by 
other parties. I understood from Mr. Sensenderfer that he came 
here from Saint Louis; that he had been living in St. Louis for a 
good many years. I heard him say that he lived before he went to 

St. Louis at Quincey, Ill. He also stated that he had been in 
71 Colorado; that he had some agricultural and mining lands 

there. I also heard him sav that he was in the habit of 
corresponding with an att’v or att'vs at Washington, D. C., with 
regard to the entries that he had made after he found that there 
was an advance claim to the land. In some instances he expressed 
a doubt about the land being subject to entry. 

Cross-examined by the plaintiff: 

These tract books were copies from the original tract books at 
Washington, 1). C. The tract books that were destroved at Warsaw 
were nade from pasting the applications made at that office into 
the tract books. ‘The tract books at Washington and from which 
the book in this office was copled was made up from the reports 
from the office at Warsaw and the original applications forwarded 
from the Warsaw office. The tract books in this contain all the en- 
tries made in this district. This district as it is now constituted, 
contains fully three-fourths of the territory of this State. 


Question by plfPs att’y: 


Can a stranger tell by reference to these books what lands 
have been entered? 


Ans. Yes, if he ean read and write. 


~~] 
to 


Question by pltl’s att'y: 

Did Mr. Sensenderfer pursue the usual method of those desiring 
to locate land at this office in his examination of the books at this 
oflice ? 

Ans. Yes. 

(The above questions and answers were objected to by defendant’s 
atty.) 

(Juestion by plaintiff's attorney : 


Are thre = books ope hn to the examination of all persons desiring 
to locate land ? 

Answer. Yes sir. The instructions of the department are to 
kee }) them in an accessible place and open to the Inspection of those 
desiring to look at them. 


(Juestion by plaintiff's att’y: 
Are not all the lands not shown to have heen entered by this 
book open to entry t 
Answer. Yes sir. And _ the officers are instructed to regard such 
as undisposed of and subject to entry 
Question & answer objected to by defendant's att'y. 
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Was not vour testimony mn vyvour direct exatnination mn 


" " . .* + 
wa ; . : , ; i ' ° Agat “f ° 
io abswer to questions propounded to you DN dei ts attorney. 
; - + 
“4 } 
Ans. Yes, sir; sol regarded it 
’ ; . ] ] ‘ } . + ‘? ) 
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a, - . reere 
JNO. N. GOTT. 
PIif offered and reed in evidence the patent to B . Brice for 
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» . : ' | } 
Brice in whose favor said tract has been loeated 
’ } | , oF t} ’ ’ } } F ] 
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Now, Know ve, that there is therelore granted bY thr hited States 


unto the sald Benjamin W. Dries, as asssignee as aforesaid and to 

, ; : : : — . ~~ 
Lt) PeslTMOnV Whereat cs mes PDUCchAaAnAaN, Presi ht aol the | hited 
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JAMES BUCHANAN, 
By H. B. LEONARD, Sce’y, 

wy” J. M. GRAY, | 
Pecorder of the General Land Office. 
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Defendant objected because irrelevant, and because before the 
entry of said Brice said land had been entered by M. M. Lampton, 
and before said patent was issued the same had been patented to 
said Lampton, as will appear hereafter in this bill of exceptions. 

The court overruled the objections, and defendant excepted at 
the time. 

Plaintiff offers in evidence the plat of lands purporting to have 
been entered at the Government district land otlice at Warsaw, 
Missouri, prior to 1858, with tiie following certificate: 


Certiticate of M. L. Means, Re qiste 2 


[, Mark L. Means, register of the land office at Warsaw, Missouri, 
do certify that this and accompanying township plats embrace 
all the territory in Pettis county, Missouri, with the names of the 

original purchasers endorsed on each tract purchased ul said 
7H land otlice, as appears by the original pleat books and records 

in sald oflice, und that said plats ure correctly trauseribed 
with the endorsements thereon. 

Given under my hand this Ist day of July, 1858. 

M. L. MEANS, Register. 


Admission oft ay if as lo County Plat. 


lt is admiitte d by defendant that sald rtificate was w ritten by 
Mark L. Means, the register of said land office, and that said map 
Sipe ISOS lias heen ke pit in) thre pore pred cle rks ofhice of this COUDLV 
the creation of the ofhce of recorder in this county alter the 
War. Ww hie re it has SINce been k ¢ jt that the “The upc ran order of 
the ce Unt court of this COUTITY has sTTict be li duly transeribe d with 
il plat hook ke jit In suid recorders office, and lias since it Was re- 
ceived In this county, in TSOS, been used and referred to as evidence 
of the source of title to Government lands ini sud county, 
It is further admitted that the land office at Warsaw, with 
id its re cords and contents, Was cle stroved by fire in) Sov 
The defendant objected to the admission of said plat in evi- 


at nee for thi following reasons: Because not ce rtified is required, 


°*) FP) 
i 


and especially because it is not c rtificd to be and does not purport 
o be a copy of any record, memoranda, or paper In any U.S. land 
office, and to the plat, because not as required by the law — which it 
was procurred, in that the number of acres and number of survey is 
hot given. 

\\ hich objection the court overrul d and the defendant excepted ; 
thre re pon the plamntifl put — evidence said er rtificate of Mark L.. 
Means, register, and sections 31, or, and 33 of township i. range 
20, with endorsements thereon, which are as follows: 


(Here follows diagratn of plat.) 
Plaintiff then put in evidence the following mortgages and deeds, 


duly executed, acknowledged, and recorded, conveying the lands in 
controvesy, to wit: 
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tft of Lampton to Caldwell 


to Consideration 381,000.00, 


Joseph II. Caldwe , } 


Mortgage dated Jany I3th, LSS recorded in recorder’s oftlice of 
Pettis county Jan y Oth, Sas, book If. po. b4S. 


Decd of La ipton to Allen. Trustee. 


M. M. Lampton and Wife ) 
to “,* 
Robert Allen, Trustee for J. H. Bushnell and J. A. Tutt. } 


Deed of trust dated Dee. 25th, 1558, recorded in recorder’s office 


aforesaid Jany 3d, 1550, in Book “I,” pg. 148. Consideration 


. >») *e*#)> 
hae 2.00. 


Lampton ti) Mansur. 
M. M. Lampton X W ‘fe ) 


| 


LO > 


(700 Mansur. ) 


Warranty deed dated Oct. i ith, 1860, and recorded in office afore- 
said Oct. 15th, 1860, Book “J,” pg. 24. Consideration $3,750.00. 


Mo) ‘, Lift ; bi ij? pid Fits VMinsur. 
. s + 


George Mansur ) 
to \ 
M.M. Lampton. J 


79 Mortgage deed dated Oct. 11th, 1860, and reeorded in the 
: ott aforesaid (ect. loth, LSovu, book Je po. y 454 Considera- 
tioh S&].oOOL08. 


Deca ene Mansur fo Nu shee y. 


George Mansur & W'fe ) 
to “> 
Sam | Swisher. Jj 


Warranty deed dated October llth, 1865, and reeorded in the 
office aforesaid Jan’y 27th, 1866,in Book L, pg. 359; con. $3,750.00. 


To all of which defendants objected because irrelevant and be- 
cause they are deeds not in the claim of title under which defendant 
holds, and are not any deeds which, being recorded, imparted notice 
to defendant. The court admitted the whole of them; to which de- 
fendant excepted at the time. 

Pl'tf read in evidence certified copy from ottice register of lands 
of Mo. as follows: 
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( oOpy from Ree iste yr of Missouri. 


, ss . ' oe ao 
by whomentered. % <= Part of section. -= = Sr 
2 = Y = - 

a D ite | & 

> » * 

; " , ‘ * * 
Ni. DM. Lampton... JS 2D tianm deal ; of N. EB. ; 32 iM 623 
" ‘ n 7 ; . e % * * 

* * . 

SU : LAND Orrice, Warsaw, Mo., Dee. —, 1856. 


[ hereby certify that the attached two hundred and thirty- 
eight pages contains a true abstract of the lands sold for eash and 
located with warrants at this office between the Ist day of Novem-. 
ber, 1555, and the 15th day of Nov., 1856, both days inclusive. 

C. MARVIN, Register. 


STATE OF Missounr, Orrice REGISTER or LANDs. 


§ Rol ert McCulloch, regis ter of lands for the State of Missouri, 
certily the foregoing entry of the W.) of N. k. }-of see. 32, township 
44 north, Pahve yay west, to be correctly copied from il report by A. 
C. Marvin, register of the United States land office at Warsaw, Mo., 
of lands sold at said office from Novy. Ist, 1855, to the loth day of 
Nov., 1856, together with the certificate of A. C. Marvin, register 
aforesaid, appended to said report, as the same is recorded in Book 
No. 12 of Record of Sales of United States lands, now on file in this 
otlice. 
In testimony whereof I have hereunto set my hand and 
SEAL.| aflixed the seal of said land office, at the city of Jetlerson, 

this JUth day of April, 1551. 
ROBT McCOLLOCH, 
Register of Lands. 


L 


8] To which d’f’t objected as incompentent and irrelevant 
and a matter that cannot go to destroy the title of de fendant 


conveves d to him by his patent. 
Also a like copy from same office showing entry by B. W. Brice, 


as follows: 
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S5 Tax book of 1857, W. EN. E. 52 assessed to Lampton from 


‘2, 3 assessed to 
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George Mansur; in 1864 no assessment: same in 1865: books for 
1866 can't be found; in 1867 to Lampton; 1868 M. L. Lampton : 
from 1869 down assessed to Swisher. Books show that these luxes 
were paid. 


Nu ishie r hi call d. 

Swisher, recalled, says: 

paid i vears’ back taxes when | bought. The reasonable rental 
value during the time since defendant entered it was $1.00 to S150) 
ah acre per vear, 

lt is all in cultivation. The W. ! N. FE. is in possession of D. S. 
foreman and hasbeen since IS67or’S. He took it under the Brace(?) 
heirs. 


HT. r. Sinnett. 
Hl. C. SINNETT testifies: 


Bb. W. Bruce, who claimed W. ! N. Ff. 33, lived in Newark, O. I 
kr W him. lle died nh ISoo or OO to ‘OD. ‘| his land went to his 
heirs with a large amount of land te had entered in this county. 


Mrs. inibler, a daughter of Brice, rev this plece. | had to do 
S4 with the business for the Brice heirs, and prot the patent and 


cave It to pi tl ‘s attorney ior mit in thisecase. Mrs. Kibler sold 
this to Foreman and he took possesslon of it in IS6S. 


} , 


Pity put in evidence the will of B. W. Brice, datéd in Ohio, 19th 
August, ISOS, witnessed the same day, and again Jan. 24th, S61; 
probat din Ohio Sth Mav, 1S67: recorded in Book N, Deed Reeords 
of Pettis Co., Mo., 24th Mav, 67 | 

Also put in evidence deed from the ex'rs and heirs of Briee, 


; 
of date Aug., 1S67, conveving the W. 1 N. E. } see. 33, T. 44, R. 23, 
to One Marv Nibie I, who Wasa daugh er ol Drice: also bubs th) eVi- 
lenee chain of title from Mrs. Kibler down to D.S. Foreman: to 
all of whi h defendant object d for the reason before stated as to 


said Dries entry atid ior the same reason as by fore stated us to said 
dleed irom Lampton Lo Mansur and those mn thiat chain of title. 
The court overruled said objections, to which defendant excepted at 


the time 


I .>. Means. reealled, testified : 


S53 In 1860-70 there were no vacant lands unentered in that 
part of this county. 

[kept a plat of that township till all the land was entered, and 

marked as it was entered 
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Cross-examined: 
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ited | le. | ral Land Ottiee of the United States a certifi- 
; }7 


St) ite ‘the re Ler oO] ind olfice at boonvilie, Mo... whereby 
IL ate} {y's bial pal bedi has been niade by the said Wil- 


. : 
, ‘ + | ‘ . ‘ . . 
bland Sensend rea binper he Pro, sions of the act of Congress 
OF tHe. ose AAD POat, i An act making Tturthel Provis- 
? . . ; i ‘ » +) ‘ f ] + th) } 6 I 
iti w ; ii ‘ ‘ ‘ F Pe if) Liat Ves betil ()i iif Horcli- 
a ’ " ‘ } ® 
ore Pek staal i i WoO hii OWhisiily bOrty-t lt Of rahge 
i e 
‘ ‘ ; | ‘ ' 4 | 
wel i ( (mds stlbject to sale al Boonville, 
| . ‘ t | ] ; , | ’ : 
Mo Le ting to the official plat of the sur- 
. ‘ ’ 7° ’ 
= ‘ ; et ; ¢ | oat ‘ i " 4 
ery ati ee Is I eee i i() iit sila] Creedy riil Paand (othice ty 
. - . ; ’ “a 
| . ree) " } ' ry. r ; : BEWEeEee } ’ j 
viit ~ il . i 4s ae ae | > ii elt eae tract bichS been }) ir biuksed \ tue 
~ ’ \\ } =~ , 
. ‘ ‘ : 
4 By ' . ‘. 
“1 , \ ' * ’ , i ff.) * . . "Tr sds " : be ? 
Now, Know : LC nited States of Ameriea,in consideration 
: ' , . 
, - e ; 7 
| | I brit Villi the several acts of ¢ ObTess 
} ! 
, ’ : ‘ . ¢ 
i i iA . , ‘ ‘ i i\' .? Vi lL} itial cry inted. and wry 
‘ ‘ 
thies é Loot Into the satd Wiliam Sensen- 
} 
; ,* . + ? ‘ 
(jé i i hs 4 “al i Bl i ‘ st. Plipead it) I ivi and 
? } ' .¥ > . , 
arr 6 A o oa i ‘ i i iif ] ry tIts. } riviieves bnithudl- 
, , , 
Ll Pica ahpogeul i ie “OCVOEP Hhatubre thereunto belohnelg, 
\ j } 
' ~ . 
© ‘ + sy & ‘ i : i> }t] Piel i] (| ic. lis hie I's ana 
"ae 4 ~ ’ , 
‘ 4 — i y i 
| \ ] . . ; » ] ; | 
Whiel |, Ulvsses S Grant, President of the 
‘ 4 " : ’ 4 I j " 
| bli Re bee Lil i i { ore ae i Nese lettel [ i 


; ; , ‘ , . 

FT | hirv, in the vearot our Lord one thousand 
joi \ i ‘ j ] > | , . 
; 

‘ —_ ‘ * * Ve ' Qovyie hla] Of Live lndepen PeTiCe Ol 
‘ 
a ’ 
‘ i ‘ . ; + 
iif ‘ j 5 i ~ iit lit) V-til I}. 


. 8. GRANT 
by J. PARRISID, See’y. 
JN. GRANGER, 


; ? * } ’ } ? ** 
Record 4 OT ain (yener tj Land (Jihtes. 


» | a } » > 
Reeorded. Vol St) peghare * 


eine ee 


WILLIAM SENSENDERFER VS. SAMUEL SWISHER. 


STATE OF MISSOURI, ! . 
( ounty of Pettis, ) 


I, J. D. Crawford, recorder of deeds within and for the county and 
State aforesaid, do hereby certify that the above and foregoing in- 
strument of writing was filed for record in my office on the 14th day 

of Septem ber, A. DD. IS7l. at S o'clock 10 min. =. = and has 
SS been duly recorded in Deed Reeord “ T,” on page 227. 
[SEAL.] Witness my hand and otlicial seal, at office, in Sedalia, 
Pettis county, Missouri, the day and‘yvear aforesaid. 
J. D. CRAWFORD, Recorder, 
By CHAS. ROLL, J. R. 


Deft offered and read certified copy of patent to Lampton for W. 
5 N. E. 33 as follows: 


Certitied (opy of Lampton Pat nt. 


“United States of America” to all — whom these presents shall 
come, Greeting : 

Whereas, in pursuance of the act of Congress approved March 3, 
S55, entitled “An aet granting bounty land to certain officers and 
soldiers who have been engaged ina thas military service of the United 
Stites,” there has be:n deposited in the General Land Otlice war- 
rant No. 26384, for SO aeres, in favor of Leah Gordon, widow of 
William Gordon, private Captain Ilargoe’s company, Indiana 

militia, war IS12, with evidenee that the same has been duly 
So located por the WW. 5 of the northeast quarter of section 

thirty-three, in township forty-four, of range twenty-three, in 
the district of lands subject to sale at Warsaw, Missouri, containing 
eighty acres, according to the official plat of the survey of the said 
lands returned to the General Land Office by the survevor general, 
tlie said Warrant having by Cll asslytis d by the said Leah (rordon to 
Mitehel M. Lampton, in whose favor said tract has been located : 

Now, know ve that there is therefor eranted by the United States 
wnito this sud Mitchel \] Lampton, iis USSIONCE as aforesaid. and to 
his heirs and assigns forever, the tract of land above deseribed : Lo 
have and Lo hold the said land, VV ith thi uppurtenances ther of, unto 
the said Mitel |] NJ. Lampton, as assifvliiee as aforesaid, and Lo lis 
heirs and assigns forever. 

Intestimony whereof I, James Buchanan, President of 
thie Unite 7 Stutes of America, have caused these letters to 
he made prt nt and the si al «>! Live (seneral Land ()thice to 
be hye reunto aflixed. 

Given under my hand, at the city of Washington, the 
OO) first dav of April, in the vear of our Lord one thousand eight 

hundred and fiftv-nine, and of the Independ hice ol the Unite dl 
States the ¢ lohity-third., 
Dy the President: 


| 
‘aL \! 


JAMES BUCHANAN. 
Bb. T. J. ALBRIGHT, Seerctary. 
J. N. GRANGER, 
Record r of fre neral Land Uiice. 
Recorded, vol. 265, page 411. 
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The affidavit in every instance must be subscribed by the effiant 
himself, and in every case where this has not been done you 
will require a proper legal affidavit to be made to substitute for the 
illegal Ole. 

You also appear to be laboring under a misapprehension in sup- 
-OS1N) ay the uy) }? lication of u purchaser Lo be a mere matter of form. 
Such is not the tact. 

by the act of Congress approved February 24th, 1810, every 

WO Person making application al any of the land oflices of the 

United States forthe purchase at private sale of a tract of land 

is required to produce to the register a memorandum in writing de- 

scribing the traet which he shall enter by the proper numbers of 

the section, balf section. ee | section (as the case may be) 

and of the township and range, subseribing his name thereto, which 
memorandum the register shall file and preserve in his office. 

Such written ‘apey) ication forms the foum lation er every entry, and 
Is made to YOVeEFT In all « ‘UuScCs In dec hile the 5 stion as to whi: “at 
particular tract of land was entered and under what circumstances 
it isadmissable to alter in any manner the ailidavit and applica- 
tion of the purchaser. The filling up of the application 1s no part 
ol the auly Of the receiver or register 

If requested to do so, vou may fill up the application ; but when 


— ‘7 
a" 


head OV Lhe applicant It beecotnes Lis own aet, anid he aione ms re- 


sponsibl et ee miav eXist there 
Phe atlidavit of Mr. Miller, which accompanied vour ietter of the 
Pith x bruary l] rlt., tf uvrees With lis ipplication, has been 
U4 filed with ac: aeons ite certificate of purchase, bat you 


Will lh Tuture avoid making’ a sithhiiar error, 
Very respectfully vour ob t sery ¢, 
JOS. S. WILSON, 


Acting Commissioner. 


( DEPARTMENT OF THE INTERIOR, 
(GENERAL LAND OFFICE, 
Wasninaton, D.C. December 31, 1880. 
[. J. A. Williamson, Commissioner of the General Land Otlice, do 
sselite dave aaa copy of a letter trom this office to the reg- 
ister of the district land office at Plattsburg, Mo., dated May 22d, 
1855, is a true and literal ex: mplification of the original as of record 
In this othice. 
In testimony whereof I have hereunto subseribed my 
Is] \! | name and eaused the seal of this office to be aflixed, at the 
) of Washington, On) thie day ana year above written. 
J. A. WILLIAMSON, 


(omnissioner Ge neral Land Oilice. 


To whieh }? Naintifl object dl, 
* * o om 
95 [ft offered and read certified copy of letter from Commis- 
sioner of General Land Office to Jno. Montgomery, Jr., as 
follows: 
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Certified Copy of Letters from Comr to Jno. Montgomery. 


DEPARTMENT OF THE INTERIOR, 
Wasmixnatox, D. C., Nov. 15, 1872. 
Mr. John Montgo: Cry, Jr., Sedalia, Pettis Co., Mo. 

Sir: In reply to yours of October Ist, 1872, | have to state in 
regard to the entries made by M. Lampton in sections 52 and 35, 44 
N., 23 W., that the tract book and papers on file in these eases have 
been Cure fully CN ATI d ana COMP are cq. ana if does hot apoear that 
Mr. Lampton entered the W. bof N. bk. f, said see. 52, which tract 
you state is claimed by the party now In possession under the Lamp- 
ton title. Mar. Sensenderter’s Boonville cash entry 41,554, Sept. 27th, 
ISTO, calling for said tract, In section 62, stands Intact upon the 
records Ol tliis oflice. 

It appears, however, from the tract-book abstract and application 

on tile that Mr. Lampton located at the Warsaw office, June 
5 7th, 1856, the W. } of N. I. 1, said section 355 (not see. 82), 
per military warrant 26,554, aet of S59, patented April Ist, 
ISoOland henee this office cannot go be youd the written application 
of the party ln determining as to the land embraced lt) his location, 

The patent was sent to the local office June 24, 1559, and, if not 
delivered, was probably destroyed at the burning of the Warsaw 
ollice. 

It also appears that subsequently, on Noy, 21st, 1856, Benjamin 
Ww. rice Wiis allowe | ice male the Same tract Ih see. eds 4 4a yAF per 
Military Warrant ZOL, aet of Soo, 60 acres 

This location was inadvertently patented Nov. 10, 1859, and the 
patent sent to Hon. Owen Lovejoy, House of Representatives, May 
1 ‘ge LS), \lr. Dries s loe@ath th Is there fore mavaalial, by Cuatllise oft COll- 
flict with prior location of Mr. Lampton, and the land officers at 
Boonville will be directed se to inform Mr. Brice this day. 

Very respectfully, VW. W. CURTIS. 
Acting ( oiiissioner. 


* 


97 C. M. &. N. Hh: M. M. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 


’ } Jy IrF 7 oP ie 
Ne ite lier oii. Is ) 
o 


-_ ‘ ° . 


I, S.S. Burdette, Commissioner of the General Land Ottiee, do 
hereby certify that the 


annexed isa truce and literal exemplification 
ofa lett ra : Acting (C‘omtissioner Ol the Greneral 
Land Office, under date of November 15, 1872, to Jolin Montgomery, 
Jr., Sedalia, Pettis Co., Missouri, as the 
this ofliece. 


In testimony whereof | have hereunto subscribed my name and 


— 
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same appears of reeord in 
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caused the seal of this office to be affixed, at city of Washington, 
on the day and year above written 
Ss. S. BURDETTE, 
Commissioner of General Land Office. 
To which plaintiff objected. 


Deft read in evidence certified copy of Lampton’s application to 
enter said land, as follows: 


9S [4—002. | 
Military bounty land act of March 5d, 1855. 
Land warrant No. 26354. Register’s and receiver’s No., 441. 


LAND Orrice, Warsaw, Mo., June 17, 1856. 
We hereby certify that theattached military bounty land warrant 
No. 26354 was on this day received at this office from Mitchel M. 
Lampton, of Pettis. Co.. State of Mo 
|, Mitehell M. Lampton, of Pettis county, State of Mo., hereby apply 
to locate, and do locate, the west } of northeast quarter of section No. 
jo, in township No. 44 of range No. 25, in the district of lands sub- 


ject to sale at the land office at Warsaw, Mo, containing SO acres, in 


satisfaction ofthe attached warrant numbered 26354, issued under act 
of Mareh 3. 1850. 
Witness my hand this 17 day of June, 1596 


MITCIEL M. LAMPTON, 


Attest: 
A. C. MARVIN, Register. 
N. Bb. HOLDEN, Receiver. 


LAND Orrice, Warsaw, Mo, June 17th, 1856, 


We her by certify that the above location Is correct, bei 

oe) In accordance with law and instructions. 
N 1}. HOLDEN, Receiver. 
1. ©. MARVIN, Register. 


(Fr 
1S 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OPFPICE, 
WASHINGTON, D. C., August 16, 1880, 


IM. E. N. Howell, Act’g Commissioner of the General Land 
(Oitice, do hereby certily that the annexed COP of the certificate of 
the location made by Niitehel \I Lampton with military Hountly 
land warrant NO ~6O554 for SU acres, act ol IS5o, 1s a true and cor- 
rect ex¢ mplification from the OPiginat iti this office. 
Ln testimony whereot | biave hereunto subseribed my 
[SEAL.] name and caused the seal of this otlice to be athixed, at city 
of Washington, on the day and vear above written. 
M. EN. HOWELL, 
Acty Commissioner of General Land Ojjice. 


b—Z51 
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LOO Sense nei rte r Ti slifiés. 


Wa. SENSENDERFER, d'f’t, testified : 


I live in Johnson county. In 1870 I lived in St. Louis and went 
from there to Boonville in that vear. I got tired of St. Louis, set- 
tled up my business there and went to Boonville, thinking ita 
pleasart place tO 11Ve, Atter eoOlLng there | remens bi red having 
secu Ina paper something about overlooked tracts of land, and I 
went to the land office & looked over to see if I could find any such. 
[ did find and entered some 50 or 40 tracts. All | entered I en- 
tered blind: that is, | did not see any of it. Of that I entered | 
found 4 tracts occupied and claimed by others. [ found some 10 
conflicting entries & got mine cancelled & got my money back. 
They were prior entries. When | entered the land in dispute I 
knew nothing about it only that the plats im the office showed it 
prairie, Some Zoro months afterwards in looking over the land- 
oflice book | found a double entry of W. 3, N. Bb. 23. Then I wrote 
Lo Washington Loomy lawver and gol au reply which have lust. 

l had never seen this land when I entered it and knew 

La] nothing about it till Oet., 1872. The first time I came to 
Sedalia was In September, 1S71. Twas a. perfect stranger 

here then. On Main street [ went into a crowd & met Mitchel 
M. Lampton and [T joined in the conversation. Ife enquired my 
business. told him looking iter lands had ent red, lle said 
hy Krew ‘il thas inds in) thits (Co | told lim the numbers and he 
suid he had entered it, & TL supposed then he was right. [T went to 
S. W. Mo. and baek, and wrote to Washington & informed myself, 
and the next tall made another [rip and went to Swisher’s. l told 
him about myentry of this land & what Lampton told me the vear 
before. and that sinee I was posted in the whole. Was satistied it 
was my Jand, and Lamptons location was in see. 55. [told him 
not to take ray ~lLatement, but write to Washington or get a frie na 


, oo . _% 
to and he would find it as — said. We eonversed a good while: | 
‘ } — i | . } ‘ . 2 } 
Wot adihhe heres lett, | SUP Pose, about Yo clock }). EM. Lasannigot ni 


| 
told me when I met him tl 
oceupant of the land l did not tell him a word to the eflect that 
f would not enter vacant land and would not pay the taxes for it. 
did not tell him TP broke. up in St. Louis and took this way to 


it Swisher was the present owner and 


geta piece of land. LT never did break up in St. Louis. 1 
102. did not tell him that my business in Boonville was te look 


Uy) mistakes It) land entries. | told him | Crit red If byline] 

After the receipt of the letter to Montgomery—letter from Com/’r 
Gen. Land Otlice—I talked to Lampton on the street in) Sedalia 
Lampton said he did not know how he made that mistake, but it 
seemed that he did make a mistake, this referri to the onto: 

| heard O’Garry’s testimony. I do not recall the conversation 
with him coming trom Neal’s, but I most explicitly deny what he 
savs [| said to him. I did not say it. | 

The Neal land in faet lay outside of his field. and was neither — 
nor cultivated. 


he 
lI 


Tv | 


~~ 
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Nene nde rer ( TOSS ive 
(‘ross-examined : 


before I went to St. Louis I was in tobacco & cigar business 
in QJuiney, Ils. [T went to St. Louis in the same business in 1842, 
and continued so till to the war. I went out in 1862, & went to 
sett-Ing up my business. We lost 850,000, bat settled up and paid 

ull debts; finished paying in IS60.) | then, in 1867, went 
103 = into real estate business with J. W. Laforee. We were buy- 
ing and selling frequently for others and loaning money. 
We sometimes bought land and sold it. We in some cases took 
deeds to land in blank as to grantee, and when we sold we just de- 
livered the ch ed iis if Wiis. That real estate business lid hot pay me. 

When | come to Boonville [ had 82,000 or 85,000 and some land 
in Mo... Neb.. & Kan. and some mining lands in Colorado, whieh I 
had got while in mercantile business; took them in trading; out 
of that we got the money to pay the last debts we owed in 1S6S. 

[ went to Boonvillein August, ISTO: wentto the land office soon— 
in 2 or 3 davs—after | got to Boonvilie. I did so because just before 
that | saw in a paper that a Congressman in) Washington had 
noticed ae the lana oflice in Washington threat il plece ol land hear 
Des Moines was vacant, and when he went home he looked and saw 
it vacant, and entered it and made a good thing of it, and | might 
do the same. | went into the land office and spent nearly all my 
Litre “74 OF it—there that fall. | went through the whole of the 
tract books of the Boonville land oflice and found Some SOO OOO 

acres vacant. 
LO} When I found a piece vacant 1 would write to my att’y at 
Washington, and when I found out it was vaeant there | 
would enter it. LT think at tirst I did not write to Washington, but 
iter l dia 

This was one of inv first entries. I now remember I did write to 
Washington before | made this entry. [| wrote him to see if it was 
vacant and he wrote it was. Afterwards, when I found that of the 
Lampton f Hiry, Wrote him acral ti wrote this time ly fovre entered, 
because | had learned from experience there were some conflicts 
snd mistakes In entries, and T wanted to Know If this appeared va- 
cant al Washington. l think LE wrotein Mareh, 71. about the double 
entry in this ease. When Tsaw there was a double entry on the 
Brice land I wrote to my att’'y in Washington herein heres that that 
night prove a double entry, and it might conflict with toy entry. 
This was before | got my patent to the land. I knew that Pettis 
Co ponne d Cooper, anid that there were railroads through 1 ttis Co. 
[| went through the books of all the entries in Pettis county before 
made ali eCniries, did hot od to see if till | croyt my patients, be- 

cause | thought it worth S125 an aere any way. After | got 
105 my patents A.C. Widdecomb told me be thought | — find 

some conflicts and I then made — more entries till went & 
saw what I had entered. 

| made all of my entries blank & I got 480 acres that I better not 
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have got as it is of no value. I went after [ got my patent to see 
the land in order to see my success, and whether I had best keep on 
entering, & IT made no entries after that. 

| found the Dunkley land in Jolinson county, Mo., as unoceupied ; 
in was lying in cestre of his farm, and the same as to Neal’s land. 
I saw Brice’s name on the books 2 or 5 months after [ entered. 1 
had been through Pettis Co. on R. R. once or twice from St. Louis to 
Kansas City. When IT made these entries | did not think it was 
necessary to look outside of the records. T made $ entries in Pettis 
C'o., 5 of these were caneelled because — conflicting entries as shown 
by the records or when older patents were found. 

[ first met A. C. Widdecomb when I went to Boonville. Ile was 
making entries. [do not think he told me about the likelyhood of 
conflicting entries till just before he went to Washington in 1S71, 
and then [| investigated and [T made no entries after that. [ learned 

While making entries that the books were not entirely reliable 

106 after that. 
ltwasthe talk in the oflice that those records were notentirely 
correct. | also learned there of the burning of the Warsaw office, 
and knew that books at Boonville were copies made at Washington. 
[saw by the books that the lands in this county was about all 
taken hahny years before. I] thought these were overlooked tracts. 

My object in going to see the people was not to compromise with 
them. When I got my patents [went to see the lands. I found 
the claimants. [| did not offer to settle with Dunkley since this 
suit begun. Swisher wanted to compromise with me, he offered 
$5.00 per acre, and I told him his other land was worth $25.00 and 
this, too. 

When [ looked at the tract book I counted the 40s that were 
entered in each section, and when | found 16 40s entered in a see- 
tion | looked no further. 

If 1 found less I looked for the vacant ones, 

[ went to Neal’s with O'Gary in Sept., IS71. T went to Swisher’s a 

vear after. Neal died a year or two ago. [ can’t sav what 
LOFT) =o my conversation with O'Gary was, but Lam sure T did not say 

what he savs I did. I know if | had said it it would not be 
true, & | did not say it. 

Prior to Montgomery's getting the letter from Com. Gen. Land 
Office Lampton said he was sure he entered this land. After that 
he said he must be mistaken. Ile alwavs claimed to have /een en- 
tered this land until IS74, when he got weak-kneed about it. and 
then he said it seemed as if he had made a mistake. T[ was at 
Swisher’s 2 or y hours, | may have tried to get Swisher Lo vo and 
vet the plece in 55 and give up the piece in 52 to me. 


lee examination of Sense nile rte £ 


Re-examined: 
| did not notice the contliet it) SEC, de> till] ? or > 1h) mnths alter | 
entered this land. 
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A. ©. Clari’- Deposition. 
Def’t read in evidence deposition of A. C. Clark, as follows: 


(Juestion. State your name, age, and place of residence; and state 

where you resided in the month of June, 1856, also whether 

10S) you were acquainted with Mitchel M. Lampton, who now 
resides in the city of Sedalia, Pettis Co., Mo. 

Ans. My name is A.C. Clark and — forty-six vears old. I reside 
in Henry Co., Mo., and in June, 1556, | resided near Windsor, in 
the State of Missouri, and know Mitchell M. Lampton. 

(Juestion. State whether you recollect the faet of said Lampton 
coing to the land office at Warsaw, Missouri, in or about the month 
of June, LSow, to enter some land either In see. o2 or see. ed. In) townh- 
ship 44, of range 25,,in Pettis county, Mo., and if you can by any 
means state the date do so, and state how vou know the date. 

Ans. I recollect about May or June, in the vear 1556, that said 
Lampton, in company with Bol) Means, went to Warsaw for the 
purpose of entering land in section 52. 1n township 44, of range 23, 
in Pettis county, Missouri, as he stated to me after he returned from 
Warsaw. I remember the date from the tact that I entered land in 
section 29,in same township and range, in April, 1556, and = said 
Lampton entered shortly afterwards. 

Question. State how near you then lived to said see. 32 « 
10g ed cen how long you had then lived there: also whether you 
were acquainted with the land in said two sections; and, if so, 

how well so acquainted. 

Ans. I lived about four miles west from section 52. | had lived 
there from about the middle of March, 1856, and I was somewhat 
acquainted with the land in both sections, being over the land every 
few days. 

(Juestion. State especially whether vou were then acquainted with 
the west } of the northeast } of each of said sections. 

Ans. | was. 

Question. If you donot remember or cannot state as to said land 
by No. WL section, then state Whether vou Were so acquainted with 
or lived by the SO-aere tract of land in dispute in the suit in the 
circuit court of Pettis county, Mo., between Win. Sensenderfer and 
Samuel Swisher, and the SO-acre tract for which said Swisher a few 
vears ago sued one Daniel 3S. Foreman in said court, and answers 
thie foregoing questions as to the same. 

Ans. In the summer of 1866 T improved the W. 2 of the S. E. } of 
sec. 27, in township 44, of range 25, twenty-three, by building a 

house and breaking twelve or fifteen acres of land, and this 
110 house and improvements was very near to the N. W. corner 
of the SO acres in dispute between Sensenderfer and Swisher. 

Question. If vou state vou recollect the circumstances of said 
Lampton going to the land office to enter lana as informed of above, 
then state whether vou know of his viewing the lands he so went 
to enter just before ie “> Well: and. if si), how long before. ond 
whether you were with him when he so viewed It. 
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Ans. In April, 1856, said Lampton, in company with Bob Means, 
J. O. Ellis, Win. Jones, and myself, did view the land in 33, and 
sald Lampton said he liked the land and spoke of entering it. This 
was In April, before he made an entry in May or June: but the next 
dav after we viewed the land said Lampton and T were in the land 
office in Warsaw and he made an entry on that day, but IT co not 
know what land he entered 

(Question. State whether or not said Lampton at the time viewed 
the Wl 5 N. kK. ft of see. 55. township 44, range 25. If you cannot 


testily to If by no, then state whether he viewed the SU-acres tract 
about which said Swisher sued Foreman 

11] Ans. Said Lampton at that time with us viewed the land 

in 32, 33, 28, and 2! 

Question, State whether said) Lampton then viewed the W. 2 N, 

| o2, PT. HAR. 25.0 Tf vou cannot testify to it by No., then 


a 


} 


stsate Whether hie VieWeed thy ladiad lth coutroversy between SeLsel- 


his It) poor dane tes 8 j cl bed Lhere 

(Jtlestion State Whether there is or was then any water, such asa 
creek or stream, on the W.t NL E ; sec oo (orithe Foreman tract), 
and how is itor then was as to water on the WLI N. EL! see. 52 (or 
the Swisher and Senseauderter tract), and state anything said Lamp- 
Lol tay have said Wheb te viewed sald land about entering the 
snine fora stock farm or on account of the stock w; terion df 

\tis ther Wepre sot Powis Oo; V ! | the \\. ' N. .. of ee io 
oo ahd | dont think there was anv water olf consequence on the \\. 
: N D of see. ov. ‘eri ee Pasarnyyots ii Std | would li} ike che LTC <tock 
fart. but said nothing of entering it for limself on account of the 


water, that remenber 
(Julestlonh. lf vou have hat alrea 1\ state tuliv as to the 


112) conversation of said Lampton when viewing said land witha 
Rall 


View to entermy it, state said conversation fully now 
Ans | (10 hot le ("Odi if “hag abvill bier | | bel Ltn) i bi \ nivel i }) it 
hea ie 
thie trie We Viewed the land thahh What Pbave stateqd 


) 4 —, ; ] , ‘ ! . . 
Admitted that about Ge Lampton conveyed DV 2 bitcialin the 


on thereatter Swisher 


‘ ce , ' . ‘oe? ] : 
Swisher W. 3} AN. BE. } see. 33, and that 
| . vhf tf any thay »] . ae fin] 1) “ |. e*-vypcil 1? “ty a 
rougeiit Sul TI) thits COUPLE ALANS ‘ Orewa) Thee f Decne Ter 
] ? ? ’ ve ! ‘ i . 
Live prosst Ssloll of Salad iatidd tr Sec. of. abd allerwards cisthissed the 
Sabie. 
. , ) 

Deft closed 

»?° : | ] 7 } . ean ' cy 

Pitfin rebuttal called Joun Monxnraomerny, who testified 


Jno. Montroomery testities : 


? ; baclne . | ne FP ' 1*4] 1°47 vena tl ’ 
\\ bie hn Sensenderter began the Sulit vs phi il, pra il emptoved me A i 


’ i i} '» I 4 , *3) 9% , ‘7 +* 
Wrote to GCrehnerai loaded Ciihice at Wasthinetonu ahd wot the |e Cr 6 


on 


COPY of which is read in evidence. lL then vol a COPY of the Liamp- 


a 


: 
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ton patent to the W.2 N. E. see. 35, & T then got a quitelaim 

113 deed from Lampton to Swisher for said land. I sued Fore- 
man. I did this as a precaution to protect Swisher, because 

the statute of limitation was about to become a bar. I afterwards 
found that Sinnett had the Brice patent, and we dismissed the suit 
against Foreman because after examination into the matter we saw 
we could not maintain that suit. but thought we could this one 
avainst Sensenderfer. 1] don’t think Swisher knew about this until 
after it Was done: then he approved it, as he deferred to my ottice 
and action as hisattyv. I never showed the Washington letter to 
Lampton. Tle always pretended that he bad no claim to the Brice 


SO. \W : nN. 2B. OF bade and that he had not entered that SO. 


This was all the evidence in the ease. 
‘| he court, atter cous ration. made il finding and entered up 


judgment for pl tf, divesting def’t of title to the land in dispute and 


he same mn pl tf. 
eft on the next Judicial dav of said court, at the same term, 


— 
— 2 


fiied a motion for a new trial im said case in words and figures fol- 
lowing, to wit 


STATE OF Muissourg, | 


/? ‘lis f tsi rt . j 
in the Circuit Court. Jan’y Term, 1882. 
SAMUEL SWISHER ) 
i 


WILLIAM SENSENDERFER ) 


lis time. comes the delehndant and moves the court to set 


a 
< 
_« 
—-« 
— 


; ). } ‘+ .% ' ; ‘ , ‘* | ' 
aside the finding and judement and egrant a new trial in this case 


, sae ' : , j eo? ] ] ' +} : 
pecauss the court admitted liproper evidence In the case against 


the otiections of defendant, and bee ise they eourt erred mn admilt- 
ting anv evidence In the Case agalhnst the objeetions of defendant. 
I} yd) ' {| ryt ‘ bce | rmrsteor eras tcathaer i. | } ; } 
meCuLtist me COUTL CACIUCUCU pray) ; UV atric OiCirer VY the de- 
t } 
pCTilal | 
I} ¢ | fry r i. rit r ! | | id 
peocuiil st iif | | - & i beierty) - Wainst thie evidence ane 
ae | Tlie WW lay | ey i ('t i\ ‘ re Utistippor ‘i bry Lin 
cVi f 
} u he finding and tf 
To l~¢ ne ana rn riailis ne raw & against 
. j 7 | ] 
(| iv aha wn) Cols a s 53 prea ntith when it should 
be for del t 
. . . ,* + a. } " ; | ’ . ; ' 
Because the finding and judgment of the court exceeds the juris- 
] ‘ + | ‘ i . : , 
diction oF the court on tie evidence and pien or 


TH & SHIRK. 
Ait ys for Deft. 


i 
SMI 
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115 Which said motion was on the same day taken up by con- 
sent and considered and by the court overruled ; to which 
defendant excepted at the time. 


And thereafter, on the same day of the filing of said motion for a 
new trial, the defendant also filed in said cause a motion In arrest 
of judgment in words and figures following: 


STATE OF Mussourt, | 
P his County, } 


oye” 


In the Circuit Court. Jan’y Term, 1882. 


SAMUEL SWISHER ) 


Wai. SENSENDERFER. J 


Now, at this time, comes the def 't and moves the court to arrest 
the juadement 11) this ense for t] y 


iit 
> } 
Le catise tl 


diction bhi ft 


asOoil-— 
lis court upon the whole record in the case has no juris- 


. ne" , ; 
Decause thie pre tition does not state tuaet 


ts suflicient to constitute a 
CaALIISE of action 


because pon the whole record in the ease the judgement of the 
court Is erroneous. 


SMITIL axp SHIRK, 
Aftys for dD fe nant. 
116 Which said motion was on the same dav taken up by con- 
| 


sent and considered and by the court overruled ; to which 
defendant exc pet dat the time. 


And thie At fe ndant now te rade rs this his bill of exceptions and 


we signed and sealed by the court and filed 
and made a part of the records in satd cause; which Is accordingly 
done this at day «> February. ISS? 


JOUN PL STROTILER, Judge. [sean] 


asks that thie same may l 


And afterwards, to wit. on the Od dav of lebruary, A 1). ISS2, it 
January term, 1SS2, of said court, the fol- 


bi Ing the 2Sth day oft thr 
lowlig further proceed! v- Were had in said cause, to wit: 


SAMUEL SWISHER ) 


War. SENSENDERFER. J 


Now, at this day, comes the defendant and files his bill of exeeép- 
tions herein, properly signed and allowed by the court, and also files 
his affidavit herein, praying an appeal of this cause to the Supreme 
Court; which said appeal is by the court granted, 


t : 


117) Strate or Missount, } 
County of P, tis. j 


I, b. H. Ingram, clerk cof the circuit. court within and for the 
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county of Pettis and State of Missouri, hereby certify that the above 
and foregoing is a full, true, and complete transeceipt of the records 
and proceedings in the case of Samuel Swisher against William 
Sinsenderfer as the same remains in my office. 

[sean] Witness my hand and seal of said court, at office, in 

Sedalia, this 6th March, 1552. 
Bb. WH. INGRAM, Clerk, 
By M. F. ATHEY, D. C. 


Proceedings un thie Supreme Court of Missouri. 


And afterwards, to wit, on the 10th dav of March, A. D. 1882. an 
assigninent of errors was filed in said cause, which is in the words 
and figures as follows, to wit: 


118 In Supreme Court of the Stateof Missouri. April Term, 1882. 


SAMUEL SwIsHeER, Respondent, 
cs. 
Wa. SENSENDERFER, Appellant. 


And now comes the said deft& appellant and says that in the ree- 


ords and proceedings of the court below in the above-entitled cause 
there Is manifest error, and for error said appellant assigns the fol- 


1. That said court admitted improper and illegal testimony 
offered by pl tl & respondent. 

2. That said court rejected proper and legal testimony offered by 
appellant. 

5. That the finding was against the evidence. 

t), Phat the finding Was against law 

4. That the find linge Was again st both law a nd evidence and against 
the law under the evidence. 

Se ‘That the finding Was avg Linst thie Wi oft of evidence 

9. That the Judgment was rendered in favor of the pl'ff & respond- 
ent when it should have been rendered for the deft & appellant. 

10. That said court overruled the motion for a new trial made by 
appellant. 

Wherefore appellant prays to be restored to his rights lost by said 
errors. and to that end that the judgment rendered herein in the 
circuit court be reversed & for naught held, and that the cause and 


SMITH & SHIRK, 
Attys for Appellant. 


3 . ; 
: . 


And now come the —— and for Joinder in error say there is 
ho error 1th the record and proceedings of said —— in sald cause, as 
assigned by said ——. 


Endorsed: No. —. <Assignment of error. 
-_ ‘> 
i—Z5] 
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119 And afterwards, to wit,at the April term, 18S4, of said court 
and on the 26th day of April, 1584, the following further 
proceedings were had in said cause, to wit: 


t * 
Sam'L SwisHer, Resp., — ) 
Ss 
Wa. SeNseNpeRFER, App. ) 
Come now the parties in the above causes, by their respective at- 


tornevs. and submit the same to the court on their briefs 


And afterwards. to wit. at the same term of said court and on the 
5th day of May, A. D. 1584, the following further proceedings were 
had in said cause, to wit 


SAM L SwisHer, Resp., ) 
i's. . 
Wa. Sexsenperrer, App. J 
' ‘ * * 


Now, al this day, itis ordered that the above and foregoing Causes 
be referred to the commissioners 


120 And afterwards. to wit. on the 16th day of be bruary, A. DD. 
ISS5, the following further proceedings were had in said 
cause to wit: 


SAMUEL Swisner, Respondent, ) 


; >» 
f 


WILLIAM Sexsenperrer, Appellant. J 


Appeal from Pettis county circuit court. 


6 i. 


Now, at this av, come again the parties aforesaid. by their re- 
. ’ ‘ ] | . ° 4] _% 
spective attor! Vs.and rhhe COUPLE Tee te ine th rwWos thi PCTILLN aly sed 
of and concerning the premis chi 


judgment aforesaid, in form aforesaid Ly the said Pettis COUNTY CIr- 
eult court rm ndered, be im all thi 1d stand in full foree 
and effect; ana it is further considered and adjudged by the court 
that the said rm Spon lent recover avalhst the said cLpyyy llant hus Costs 
and charges herein expended and have therefor execution. (Opinion 
filed.) 

Which said opimon is in the words and figures as follows, to wit: 


?. 
i 
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12] Opinion Sup. Court. 


. SAMUEL Swisher, Resp’t, — ) 
rR. . 
. Ww. Sexsexpenrer, Appellant. J 
Appeal from Pettis circuit court. 
Sensenderfer and Swisher in the circuit — of Pettis county, In eject- 
ment, to recover the west half of the northeast quarter of 
122 section oY, T. 44. -— a the ease was removed to the 
United States circuit court 

The defendant in that case, Swisher, had on ly ahi equitable de- 
fence, and aceording to the practice in the Federal courts could not 
set upsuch elaim to the action of cjectment; but In compliance 
with the practice there he filed his bill in equity to assert his equi- 
table tithe and asked a stay of proceedings in the ejectment suit until 
the equity hould be disposed « 

Phe averments of the bili in substance were that one Lampton 
had edthe land in 1So0 and received a certificate from the land 
otlice EVIdenel hy Leica fea } that through the mistakes ol the local 

° otlicers the tmatter Was Improperly ct riified to the Gseneral Land 
. Oilice; that Lampton immediately took possession of of the land and 


reneced part of it: that he sold it to one Mansur, who took possession 
and enclose d the whole of it, and in ]Stie sold it to respond nt, who 
has CVer Silice be lh iki actual prosse SSIO1) , that there had been au con- 
Libs d actual POssesslon ever since Lampton’s entry, and that taxes 
had been regularly paid all the time; that appellant, with full 
notices oOo] thre se facts and of re spondents rights and for thie Purpose 
of defrauding respondent, had procured a patent to said land, 
12.) Phen by stipulation the case was returned to Pettis county, 
when the defendant, Sensenderter, answered, and the case 
was tried and judgment rendered for Swisher, from which appellant 
Cate to this court. 
The evidence in the ease was voluminous, documentary, and 
prabou, ane, We think, Vi r\ satisfuctor-y establishes the fact that 
Lampton entered the land in controversy In 15906, took possession, 
and that he and lis grantees have been In continuous possession 
under claim of title ever since. 

= Thi testimony ol the Witness s Vi ulis lid Lampton clearly shows 
that Lampton went LO the land oflice at Warsaw, paid the cold Lo 
Marvin. the register, for a land warrant No. 26554, which was 
located onthe WIN. qr sec. 32. T. 44, R. 23; that Lampton's name 
was entered on the face of the phat book, and that a certificate of 
entry therefore was given to him: that he signed his name to blank 
application, which he left with Marvin to be filled up. Lampton 
and Means swear to the certificate of « Hiry, and in further evidence 

’ the fact itis shown that afterwards the identical land was run 
out by the county surveyor from the eertificate itself. This with 


’ 
; 
O} } ‘ 


’ 


other tacts and circumstances In evidence equally Irresistable goes 


to establish that fact beyond CONLPOVCEsY. 
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The evidence shows, we think, that the land officers at 
12 0 ©=Warsaw filled up Lampton’s application with seetion 55 

Instend ot oe ane =) reported cil the General Land ()flice at 
Washington, and the records at Warsaw having been barned the 
mistake was naturally perpetuated from Washington in the certifi- 
cCutes of entries afterwards tmade OU, based on the reports from 
Warsaw and transmitted to Boonville. There is much other evi- 
dence tending to confirm this theory, but which we deem it useless 
to detail. 

The evidence further tends to prove and the cireuit court found 
that at the time the alleged entry by Sensenderfer was made there 
1s He reasonable doubt but that lie had knowledge of the adverse 
claim of Swisher or had such means of knowledge as to put him 
Uport mauiry (See Mason » Black and authorities there elted, 
decided lel’y 9, 188d. 

But in this case it Is useless to multiply words. It is admitted by 
eounsel thisat “an the main itis so much like Sensenderter v. Kemp 
that tliat Cause deed . thits ay 

That case, Sensenderfer v. Kemp, was decided on the 2d of 
February, 1SS5 

Upon the authority of that case and the authorities then cited 
the judgment of the circuit court ts affirmed, 

A 1] Concur, 


HW. CLAY EWING 


125 And afterwards. to wit. on the 2Ilst dav of June. 1SS6, the 
following further proceedings were had in said cause, to wit: 
SAMUEL Swisner,. Resp.. 7 " ; 
Ape it from i [tls (County Clreuit 

}'S | i . 
, ' Court. 
Wa. SENSENDERFER, App. J 


Now, at tlits day, thi re |= presented to thie Ilonorable John W. 
Henry, chicf justice, a writ of error to reverse the judgment in the 


above cause: a citation, directed to the said respondent, citing and 
admonishing lite tO be and AabDpear aL a Supreme (ourt ray the 


and; 
United States on the seeond Monday of October next; also a superse- 
deas bond in the sum of S50Q.00- which said writ of erroris allowed. 
sald citation signed, and bond approved and ordered to be filed and 
made a part of the record herein 

And thereupon itis further ordered that a supersedeas be granted 
staving all further proceedings upon the judgment herein until the 
determination of this cause in the Supreme Court of the United 
States. 

Which said bond is in the words and figures as follows, to 
Wit: 


126 Know all men by these presents that we, William Sensen- 

derfer, as principal, and Edward L. De Garmo and Wm. E. 
Crissey, as sureties, are held and firmly bound unto Samuel Swisher 
In the full and just sum of five hundred (8500.00) dollars, to be paid 
to the said Samuel Swisher, lis heirs, adwinistrators, or assigus ; Lo 


ree <. DF“. 


~—- ~. 
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which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. Sealed with our seals and dated this nineteenth day of 
June, in the year of our Lord one thonsand eight hundred and 
elglitv-six. 

Whereas lately, at the October term, A. D. 1884, of the supreme 
court of Missouri, in a suit depending in said court between Samuel 
Swisher, respondent, and William Sensenderfer, appellant, judg- 
ment was rendered against the said appellant, and the said appel- 
lant having obtained a writ of error of the said court to reverse the 
judgment in the aforesaid suit, and a citation directed to the said 
respondent, citing and admonishing him to be and appear ata Su- 
premne Court of the United States to be held at Washington, 1). ie 
on the second Monday of October next: 

Now, the condition ot the above obligation Is such that if the said 
appellant shall prosecute said writ to effect and answer all damages 
and costs if he fail to make wood lils plea, then the above obligation 
to be void; else to remain in full force and virtue. 

WILLIAM SENSENDERFER. [seac.] 
EDWARD L. De GARMO. | SEAL. | 
WM. EE. CRISSEY, [SEAL. | 


Sealed and delivered in presence of— 
SAM’L P. SPARKS. 


June 21st, 1SS6. 
Approved by— 
JNO. W. HENRY, Judge. 


Usrrep STates or AMERICA. ) 


Slate of Missouri. (ounty of Johnson. Set: 
We sleri Pristriet ot Missouri. j 


Before me, Samuel P. Sparks, a notary publie within & for John- 
son county, State of Missouri, personally appeared Edward L. De 
Garmo, to me well known, who upon oath state- that he is worth 
over and above his indebtedness the sum of three thousand dollars, 
and that he owns re il property to that amount, subject LO execution, 
in Johnson county, Missouri. 


EDWARD L. De GARMO. 
Subseribed and sworn to before me this 19 day of June, 1886. 
[SEAL SAM’L P. SPARKS. 
Notary Public, Johnson C.. Mo. 


Unirep STATES OF AMERICA, — ) 


Slate of Missouri, f ounty of Jol lit Ali, = Se / h 


iv sti rv District of Mis sour, ) 


Before me, Samuel P. Sparks, a notary public within and for 


Johnson county, State of Missouri, personally appeared Win. E. 
Crissey, to me well known, who upon oath state: that he is worth 


D4 WILLIAM SENSENDERFER VS. SAMUEL SWISHER, 


over and above his indebtedness the sum of five thousand dollars, 


and that he owns real property to that amount, subject to execution, 
in Jolson county, State of Missourt. 


WM. E. CRISSEY. 


Subseribed and sworn to before me this 19 day of June, 1886. 
[sean] SAM’L P. SPARRAS, 
Notary Lublic, Johnson Co., Mo. 


Unirep States OF AMERICA, — ) 
iv she tdi District (i Missouri. Va sel - 
State of Missouri, County af Johnson. 


| do hereby certify that the parties subseribing the within bond « 


are Ve spectively over the age of tw ntv-ohne vears and are competent 
to contract, and that ther sronatures to said bone are genuine | 
further coruly thraat said bond 1s wood ana suflicrent. 
Witness ms hand & seal this 1 dav of June, ISS6. 
[SFAL. | SAML PL SPARKS, 
Notary Public. Johnson Co : Mo. 


[ ndorsed | No. — United States cireuit court. western district 
of Missouri. -—— — tres. — Appealbond. S—. Dated 


me day of eeeaees ISi-. bile d none dav of ST ISi-. 


——, clerk. 
1?7 STATE O| NI isso ei. scl: 


I, Henry W. Ewing, clerk of the supreme court of the State of 
Missouri, do hereby certify the above and foregoing to bea full, true, 
and complete transcript of the record and proceedings tn the forego- 
rng-entitled Cause as fully as the same remains of record and Gt) tile 
in mv oflice. 

In witness whereof [have hereunto set my 
Seal of the Supreme hand and atlixed the seul crt sald court. 
Court of Miissourl] Done nl othice, 11) the city of Jefferson, State 
ciak sad, this Sth day of Sept Inber, A. 1). 
ISS) 

HENRY W. EWING, Clerk. 
Mndorsed on cover: Missourtsupreme court. No. 281. William 
Sensenderfer, plaintul in error, 7s. Samuel Swisher. Filed Janu- 
ary ¥, ISS7. 
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Assignment of Errors. 


WILLIAM SENSENDERFER, Plaintiff in Error, 
Us, 
SAMUEL SwisHeER, Defendant in Error. 


[n error to the supreme court of the State of Missouri. 


Comes now the said plaintiff in error, William Sensenderfer, and 
says that in the record and proceedings in the above-entitled cause 
there is manifest error, and for error said plaintiff in error assigns 
the following, to wit: 


First. That the cireuit court of Pettis county, Missouri, had no 
jurisdiction, legal nor equitable, of the matters at issue in said cause. 

Second. That the circuit court of Pettis county, Missouri, admitted 
illegal, incompetent, and irrelevant testimony offered by the defend- 
ants in error over and against the plaintiff in error. 

Third. That the bill or petition of the defendant in error, Swisher, 
did not state facts toe constitute any cause of action against the plain- 
tiff in error. 

fourth. That the evidence in the case does not support the special 
finding of facts and decree of the court thereon. 

Fifth. That the finding and decree was against equity and the 
law and the evidence and the weight of the evidence at the trial. 

sixth. That the finding and decree of the circuit court of Pettis 
county, Missouri, under the pleadings and the evidence, was con- 
trary to both law and equity, and should have been for the plaintiff 
in error Instead of for the defendant m error. 

Seventh. That the said circuit court of Pettis county, Missouri, 
erred in refusing to sustain plaintiff in error’s motions for a new 
trial and in arrest of the finding and decree. 

Eighth. That the supreme court of the State of Missouri erred in 
not reversing the decree of the circuit court of Pettis county, Mis- 
sour, on account of the errors above enumerated. 


Whereupon plaintiff in error prays the court to reverse the judg- 
ment of the satd supreme court of Missouri affirming the judgment 
of the circuit court of Pettis county, Missouri, and to afford him all 
just, equitable, and proper relief, for which he will ever pray. 

L. H. CAMPBELL, 
S. P. SPARKS, 
Per CAMPBELL, 
Attorneys for Plaintiff in Error. 

[Endorsed:] Sup.court U.S. 1590,Oct’rterm. No. 281. Wm. 
Sensenderfer, pl’ff in error, vs. Samuel Swisher. Assignment of 
errors. Otlice Supreme Court U.S. Filed Jan. 15,1590. James 
H. Mekenney, clerk. 
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WILLIAM SENSENDERFER, P. E.. j 
Vs, No, 287, 


SAMUEL SwisnHer. DD) KE. \ 


Error to the Supreme Court of Missouri. 


PLAINTIFF IN ERROR’S ABSTRACT OF THE RECORD, 


Assignment of Errors and Brief. 


LEVIN H. CAMPBELL. 
SAMUEL PL SPARKS, 
Attorneys for Plaintiff in Error, 


Spencer & MeDonald, Printers, Warrensburg, Me, 
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IN THE 


SUPREME GOOURL 


OF THE UNITED STATES. 


WILLIAM SENSFENDERFER, P. E.. 
VS. - No, 281. 
SAMUEL SwisHer. |). E. \ 


Error to the Supreme Court of Missouri. 


On the fourteenth day of August, 1873, the Plain- 
tiff in Error, Sensenderfer, began his suit in the Cir- 
cuit Court of Pettis County, Missouri. against the 
Defendent in Error, Swisher, in ejectment, for 
possession of West half of Northeast quarter Sec. 
32, Twp. 44, Range 23, in said Pettis County. After- 
ward the case was removed to the United States Cir- 
cuit Court. In that Court Defendent in Error herein 
filed, May 1, 1878, his cross bill in equity, on which this 
case was finally tried. After filing said bill the two 
cases were by consent removed to the Pettis Circuit 
Court, where issue was joined and trial had on said 
cross bill as an original bill in equity. 


Said bill alleges that M. M. Lampton, by virtue 
of Military bounty Land Warrant, No. 26,384, issued 


under act of Congress of March, 1855, located and en- 
tered said land, and the same was evidenced by entry 
on the plat book and record in the District Land 
Office, and that a duplicate certificate was duly issued 
to Lampton, evidencing that fact. That Lampton took 
and held possession of, and paid taxes on it as his 
own till October 11, 1860, when he sold and conveyed 
it to Geo. Mansur. That he took and held possession 
and paid taxes till October 11, 1865, when he sold 
and conveyed it to Swisher. That he took and 
held and paid taxes on it to filing of the bill. That 
all said deeds were duly reeorded, That Swisher and 
his predecessors in said title made lasting and valu- 
able improvements on the lands, and paid the pur- 
chase money in good faith. That Sensenderfer, 
with full notice of all this, and to eheat and de- 
frand Swisher, ‘procured and obtained a patent 
from the United States, conveying said land to him, 
and sets up claim to the same by virtue of the patent. 
That Lampton and the others had never got a patent 
to the land under Lampton’s entry. 

The prayer is for injunction as to the ejeetment 
suit till the trial of this, and that the title be divested 
out of Defendant and vested in Plaintiff and for all 
proper relief, 

An amended answer filed in the State Court after 
this cause came there admits Plaintiff has the patent 
from United States, and claims under it and admits 
Swisher’s possession, and ot herwise is a general denial. 
It also says instead of Lampton entering the land in 
dispute with said Land Warrant, that on June 17, 
1856, at the Land Office at Warsaw, be duly made ap- 
plication to locate said Warrant on and enter the 
West half of the Northeast quarter of Sec. 33, Twp. 
44, Range 23, and did locate the same on and enter 
said last named land, and the same was duly entered 
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on the records and reported to all proper offices and 
officers, and that was the land and the only land em- 
braced in said duplicate receipt; that April 1, 1859, 
the same was conveyed to him by patent. That the 
land in dispute was vacant and appeared so on the 
hooks of the General Land Office, and the local one at 
Boonville, and it was there subject to entry, and re- 
lying on those facts, Defendant, in good faith, Sept. 
27, 1870, entered said land at the Boonville Land 
Office, and bought it for cash, then paid the United 
States. And without knowledge or notice of claim 
or anybody adverse to the United States. And on 
January 10, 1871, there was duly issued and delivered 
to him a patent for it, and it would be inequitable to 
deprive him of it. 

Answer further says, if there was any error by 
Lampton or the officers of the Land Department, 
there was all the while ample means under the acts 
of Congress to correct it, and it can only be corrected 
as thus provided, and not by this Court, and this 
Court has no jurisdiction herein. Also, that now, 
after more than twenty years and the intervention of 
Plaintiff in Error’s rights, equity will give no relief. 
Also pleads the action is barred by the 10 years statute 
of limitations and the twenty years limitation. And 
prays to recover judgment; that Plaintiff has no title 
or claim, and for possession and rents, &e. The 
answer also has a count as a petition in ejectment, 
alleging title and rights of possession February 28, 
1871. and ouster by Swisher March 1, 1S7¢1, and un- 
lawful withholding to his damage $1,000, and the 
nonthly rents are $25, and prays judgment as in eject- 
ment. 

The reply. was a general denial. 

A trial was had before the Court in Chancery and 
eee judgment finds that June 17, 1856, M. M. 
Lampton entered the land in dispute with said War- 


rant No. 26,384. at Warsaw office, and received a cer- 
tificate evidencing that fact, and the same was duly 
entered on the books of the office. Finds the chain 
of title as in the petition, and that parties holding 
the same made lasting and valuable improvements 
and paid taxes till 1871. That Sensenderfer procured the 
patent to him for the land and recorded it in Pettis 
County. That Swisher was the equitable owner, and 
Sensenderfer made entry and got his patent with full 
notice, 

The decree divests Sensenderfer of the legal title 
and vests it in Plaintiff and gives judgment for Plain- 
tiff for costs. 

THE EVIDENCE, 

From Billof Exceptions it appears that when Swish- 
er offered evidence Sensenderfer objected because 
the petition does not state facets sufficient to consti- 
tute a cause of action in that the Court cannot cor- 
rect any error of the officers of the United States gov- 
ernment, except when said officers made a mistake in 
matter of law, and where a patent has been obtained 
by actual fraud, and because the fraud is not suffi- 
ciently set out. ‘The exception was overruled and 
Sensenderfer duly excepted. 

Swisher himself testified that he bought the land 
in dispute from Mansur, in October, 1865, and held it 
ever since. The south half was fenced and in culti- 
vation, and he fenced and broke the north half the 
next spring. He bought 500 acres with this 80, and 
the house was 100 yards east of the south 40 of this. 
In 1870 there was hedge fence on three sides and 
across the middle of this land. When he bought of 
Mansur, M. and his wife had parted and M. boarded 
with witness two or three months, and they then set- 
tled up, and witness got his deed in Sedalia and never 
saw M. after. Had written to his people in Ohio to 
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find him. Witness never got any title papers but 
his deed from M. When Mansur went away he left 
his trunk at witness’ house and never sent for it. 
After about three months witness opened it and 
found there had been considerable papers in it, with 
writing on them, but the mice had eaten tkem so 
they could not be made out except that one was an 
account book. Witness knew of no defect in the 
title when he bought. Witness first saw Sensenderfer 
in 1872, when he eame to witness’ house and told him 
he had eighty acres of witness’ land. Sensenderfer 
seemed to want to sell to Swisher, but did not put a 
price on it then. At a subsequent time Sensenderfer 
told Swisher he would take $25 per acre. Swisher of 
told him to keep the land. When Sensenderfer first 
came he did not know where it was. Witness asked 
Sensenderfer why hedid not enter raw land. He 
said ne would not pay taxes on raw land forit. That 
he had been broke up in merchandising in St. Louis, 
and took this way to get a piece of land. That he 
had been in the Boonville Land Office hunting up 
mistakes in entries, , f 

Swisher read deed from Mansur to himself of 
date October, 1865. 

On cross-examination witness said when he 
bought he got no abstract of title and does not know 
that he inquired as to the title of Mansur or any one. 
Never looked at the plat of entries in Recorder’s 
office then, nor got any one to. When. Sensen- 
derfer first came to my house | had just got up 
from a bed of sickness. That Sensenderfer told him 
that Lampton had entered land in Sec. 33. That 
after that his attorney in this case got a deed from 
Lampton to the land in Sec. 33, and brought suit vs. 
one Foreman for it and finally dismissed it. That 
witness knew about all this, but did not direct it. 
Left that to his attorney. 


 \ 


R. D. Means said he lived in Pettis County since 
1832, and entered a good deal of land at the Warsaw 
office, tor others, and 600 or 700 acres for himself; in 
all 2,000 or 3,000 acres. Lived one and one-half miles 
from this land in 1855-6. Witness helped carry flag 
in some of the government surveys and after in 1830- 
odd, helped survey this land. When land was entered 
at Land Office they wrote the entryman’s name across 
it on the plat. Witness had looked to see if all the 
land in that neighborhood was entered while office 
was at Warsaw, and found it was. Witness first met 
Lampton in the fall of 1855, took him out and showed 
him vacant land in witness’ neighborhood. Witness 
and Lampton went to Warsaw and Lampton entered 
Northwest quarter of Sec. 33, and East half of North- 
east quarter Sec. 32. That Lampton went back to 
Kentucky and returned in the spring of 1856, and en- 
tered other lands including a forty south of this in 
dispute. That Lampton wanted this and thought he 
had it surrounded so no one could take it. He recol- 
lects Lampton also entering the Northeast one-quar- 
ter of Southwest quarter of Sec. 33, he thinks his last 
entry. That finally one Smoote came in there and 
said he had entered this in dispute. Lampton and 
witness then went to Warsaw and found it was not 
entered, and Lampton then entered it, aud got a cer- 
tificate to that effect. Lampton then got J. W. Wil- 
liams, surveyor of Henry County, to survey his land, 
and he did so from the certificate, witness carrying 
the chain. He surveyed Lampton’s whole tract from 
the papers. Lampton built a house and his garden 
‘ran near to, but not onto, this land. Lampton boasted 
his land lay like a book. Six forties in each Section, 
was a mile one way and three-fourths the other. 
Thinks he fenced part of it near the house. ‘Then 
sold to Mansur. - Never saw the certificate since that 
survey. Says when Lampton went.to enter this land 
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he had Gold, and Marvin, register of the Land Office, 
offered to sell him a Land Warrant and he paid Mar- 
vin the money, and M. said he would use the war- 
rant. That he thinks Lampton signed application in 
blank and Marvin said he would fill it up. That he is 
not certain whether the application was filled up or 
not when Lampton signed it. He says he cannot be 
mistaken as to the certificate describing this land. 
Lampton put out orchard but not on this in dispute. 
Thinks he fenced some of this in dispute in 1857. Wil- 
liams’ survey of this was in 1856. There is water on 
West half of Northeast quarter of Sec. 33, but does 
not recollect hearing Lampton say he thought of en- 
tering it for the water. Lampton already had water 
on Northwest quarter of Sec. 33. There is no water 
on West half of Northeast quarter of Sec. 32. Man- 
sur made no improvements on the iand in dispute. 

M. M. Lampton testitied that in fall of 1855 he 
entered 240 acres of land in Secs. 32 and 33, Twp. 44. 
Range 23, but cannot describe it. It lay together, 
longest north and south. Afterward entered some 
more. Does not know how it lay, only some of it was 
south of the first entry. Means was with him when 
he made his entries. What he entered in spring of 
1856 was some north and some south of his house. 
Entered the eighty in controversy, in June, 1856. 
Smoote came in and went to Warsaw, and thought 
he had entered it. Witness and Means went to War- 
saw, and found he had not. Witness then entered it, 
paying gold. But there was some talk about a Land 
Warrant. Witness signed a blank application and 
gave it to Marvin, register, and depended on him to 
fill it up, as Marvin had been recommended, and he 
said he would fill it up all right, He gave witness a 
certificate for the land in dispute. Smoote had en- 
tered a forty witness wanted, and Marvin said he 
thought Smaote would cancel his entry, as it was not 
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where he wanted it, and if so, witness could have it. 
The next month witness went and entered the other 
forty and that was the last. This put his land three- 
fourths of a mile north and south and one mile east 
and west. That Williams, surveyor of Henry County, 
surveyed all his land, including this, from the certifi- 
cates of entry. He began his house before the entry 
of this in dispute. His house was 75 or 100 yards 
from this, and thinks he fenced part of this near the 
house. Witness oceupied this whole tract till 1859, 
when he sold it all to Mansur, and M. went into pos- 
session. Mansur gave him a mortgage for balance of 
purchase money. Witness gave Mansur his certificate 
of entry. The deed to Mansur was drawn from the 
certificates. When M. sold to Swisher they paid wit- 
ness and he satisfied the mortgage. Never got pat- 
ents to any of his lands. He paid taxes on this 
while he had it. Saw Sensenderfer and talked to him 
about his entry. Did not tell him it seemed almost 
impossible that he should have made «a mistake, nor 
that it must have been a mistake on his part, nor 
anything of that kind. Says the paper he signed at 
Warsaw was a printed blank. Thinks it. was the Land 
Warrant. Knows John Montgomery, attorney in 

this case; corresponded with General Land Office 

about this matter. And after that witness talked to 
Sensenderfer, but did not tell him he (witness) bad 

made a mistake. 

After this trouble got up witness made a quit 
claim deed to Swisher for west half of northeast 
quarter of Sec. 33, because Swisher agreed to not hold 
him on his warranty if he would. Says he knows he 
wanted to enter. the land in dispute, and that he did 
not want that in Sec. 33, and he never claimed it and 
did not intend to enter it. That what he signed in 
blank at the Land Office was the application, and 
Marvin said. he would fill it up and fix it all right. 
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Tom O’Gary testified that in 1871 or ’72 he took 
Sensenderfer from Windsor, Mo., to the house of one 
Neill, and on the way back Sensenderfer told him his 
business was to hunt up mistakes in land entries. and 
enter the land. Witness asked if he found a poor 
man with land by a mistaken entry, if he would take 
it from him. Sensenderfer said he would be easy on 
such and let him have it cheap. Witness asked him 
why he did not enter raw lands, and he said he would 
not pay taxes on it for it. That he wanted improved 
lands of rich men, and he would make them pay well 
for it. 

It was shown that the Warsaw Land Office was 
burned in the fall of 1861, and that the business of it 
was transferred to the Boonville Land Office, and that 
the books in the latter office, showing the entries at 
Warsaw, are copied from the books in the General 
Land Oftice at Washington, made up from the reports 
and original papers sent up from the Warsaw office. 
It was shown by deposition of Gustave Richie, regis- 
ter of said Boonville office, that as shown by said 
books in that office, M. M. Lampton, on November 16, 
1855, entered at Warsaw the east half of northeast 
quarter of See. 32, and northeast quarter of See. 33, 
for cash, And on April 26, 1856, he entered north 
half of southeast quarter of Sec. 32, and the north- 
west quarter of southwest quarter of Sec. 33, for cash. 
And on July 5th, 1856, he entered the northeast quar- 
ter of southwest quarter of Sec. 33, for cash. And on 
June 17, 1856, he entered west half of northwest 
quarter of Sec. thirty-three, with Military Bounty 
Land Warrant, No. 26,384. And that November 21, 
1856, B. W. Brice entered east half of northeast quar- 
ter of Sec. 33. with such warrant. No. 201. And that 
Defendant, Wm. Sensenderfer, September 27, 1870, 
entered at Boonville the west half of northeast quar- 
ter of Sec. 32, for cash. This witness also identified 
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and furnished a copy of a letter from Commissioner 
of General Land Office, of November 15, 1872, to Reg- 
ister at Boonville, saying that the entry by Brice of 
west half of northeast quarter of Sec. 33 was in con- 
flict with Lampton’s prior entry of the same, and the 
patent to Brice inadvertently issued, and was sent to 
Hon. Owen Lovejoy, M. C., and directing to inform 
Brice that on his relinquishment of patent his Land 
Warrant would be returned, and he could re-locate it. 
Deposition of J. N. Gott, formerly Receiver in 
Boonville office, said, from spring of 1870 during that 
year Sensenderfer was engaged in looking up lands as 
shown by the records in that office to be vacant, with 
a view to entering them. That he checked off on 
plats that entered, and the other was supposed to be 
vacant, and from that made his entries. The entries 
on the tract book certified from Washington were not 
always correct, and Sensenderfer found that out while 
there, but did not say at what time. Sensenderfer 
made entries north and south of Missouri river. He 
heard him say that after entry he went to see the 
lands and found some of them occupied and claimed. 
Also said he corresponded with an attorney in Wash- 
ington after he found there were adverse claims. That 
any one who can read writing can tell from those 
hooks what land is vacant, and Sensenderfer pursued 
the same course as others desiring to enter lands at 
that office. That the books tn that office are open to 
the inspection of all the lands not marked entered 
are regarded as vacant and subject to entry, and such 
are the instructions from Wasbington. That it had 
been supposed all lands in Pettis County were en- 
tered, but close inspection showed some vacant. 
Swisher put in evidence a patent from United 
States to B. W. Brice, of date November 10, 1859, to 
the west half of northeast quarter of Section 33, Twp. 
44, Range 23, under the Brice entry aforesaid. To 
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this Sensenderfer objected, because irrelevant.and be- 
cause of the prior entry of the same by Lampton, and 
because before the issue of said patent, the same land 
had been patented to Lampton, as shown later in the 
Bill of Exception. Objection was overuled and De- 
fendant duly excepted. 

Swisher offered a plat of Pettis County, with the 
following certificate to it: “I, Mark L. Means, Regis- 
ter of the Land office at Warsaw, Missouri, do certify 
that this and the accompanying Township plats em- 
brace all the territory in Pettis County, Missouri, with 
the names of the original purchasers endorsed on 
each tract purchased at said Land Office, as appears 
by the original plat books and records at said office, 
and the said plats are correctly transcribed with en- 
dorsements thereon. 

Given under my hand this lst day of July, 1858. 

M. L. Means, Register. 

It was admitted that Means was then Register 
and made the certificate, and the map or plats has 
since been in the proper office in Pettis County. De- 
fendant, Sensenderfer objected to the plat or map be- 
cause not certified as required, and because it does 
not purport to be a copy of any record, memoranda 
or paper in the Land Office, and because it is not 
made as required by the law under which it was pro- 
cured in that the number of acres and number of sur- 
vey is not given. The objection was overruled and 
Sensenderfer duly excepted. 

Said plat has on it simply the names of those 
who purport to have entered the different tracts of 
land marked on said tracts. But without date or num- 
ber of acres or No. of survey. Swisher put in evi- 
dence the entries marked on Secs 32 and 33, Twp. 44, 
Range 23, on which Lampton is marked as having en- 
tered northeast quarter und north half of southeast 
quarter of Section 32, and northwest quarter and 
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north half of southwest quarter of Sec. 33. And B. 
W. Brice the northeast quarter of Sec. 33. Swisher 
put in evidence a mortgage from Lampton to J. H. 
Caldwell, dated and recorded January, 1858, convey- 
ing this land in dispute. Also a Deed of Trust from 
Lampton to R. Allen for Bushnill & Tutt, covering 
this land, dated December, 1858, and recorded Janu- 
ary, 1859. Also Warranty Deed from Lampton to 
Mansur, dated and recorded October, 1860, and a 
morigage from Mansur to Lampton of same date and 
record. Also a Warranty Deed from Mansur to 
Swisher. dated October, 1865, and recorded January, 
1866. ‘To all of which Sensenderfer objected, because 
irrelevant and not in the chain of title of Sensender- 
fer, or from any one in said chain, and not 
deeds the record of which imparts any notice to 
Sensenderfer. The objection being overruled, Sen- 
senderfer duly excepted. 

Swisher showed by certified copy of reports of 
the register of the Warsaw Land Office, made to the 
Register of Lands of Missouri, that on December, 
56, A. C. Marvin, register, reported to that office that 
Lampton had entered the west half of northeast quar- 
ter of Sec. 32. And November 15, 1857, M. L. Means, 
register, reported that B. W. Brice entered west half 
of northeast quarter of Sec. 33. 

It was shown that in 1857 this land was assessed 
to Lampton. From °57 to 60 no tax book ean be 
found: for 1861-2-3 it is assessed to Mansur. Is not 
ussessed for 65. For °66 eannot find tax book. For 
1867-8 to Lampton. From 1869 it is assessed to 
Swisher. The books show these taxes all paid. 

[t was shown by mesne conveyances duly. re- 
corded, that the interest of Brice in west half of 
northeast quarter of Sec. 33, passed to one Foreman 
in 1868, and he took possession and is still holding it. 
All this subject to the same objection of Sensenderfer 
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as urged to the deeds under Lampton, Sensenderfer 
saving the point by exception. 

Means recalled and said he kept a plat of that 
township till the land was all entered, and from that 
the hooks at Warsaw office and what the officers 
there told him he knew the land in that township was 
all entered before 1869-70. Swisher closed. 

Sensenderfer put in evidence his patent from the 
United States of January 10, 1871, to the land in dis- 
pute. Also an exemplification of the record in the 


, General Land Office of a patent from United States to 


M. M. Lampton, of date April 1, 1859, conveying the 
west half of northeast quarter of Section 33, showing 
it had been entered by said warrant No. 26,384, Sen- 
senderfer put in evidence a certified copy of Lamp- 
ton’s application to enter as follows: 

* Military Bounty Land Act of March 3, 1855, 
“Land Warrant No. 26,354, register and receiver No. 
441, 

Lan» Orrick, Warsaw, Missouri, June 17, 1856. 

* We hereby certify that the attached. Military 
* Bounty Land Warrant No. 26.384 was on this day 
“received at this office from Mitchell M. Lampton, of 
* Pettis County, Missouri.” 

A. C. Marvin, Register, 
N. Bb. Hotpen, Receiver. 


“I, Mitchell M. Lampton, of Pettis County, State of 
* Missouri, hereby apply to locate, and do locate, the 
“west half of northeast quarter of Section No, 33, in 
* ‘Township 44, of Range No. 23, in the district of 
‘lands subject to sale at the land office at Warsaw, 
* Missouri, containing SO acres, in satisfaction of the 
“attached Warrant No. 26,384, issued under the act 
“of March 3, 1855, 

Mircuet M, Lampton. 

A. C. Marvin, Register, 
N. B. Hoppe, Receiver. 


Attest: 
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Lanb Orgicr, Warsaw, Missouri. June 17, 1856. 

‘We hereby certify that the above location is 

“correct, being in accordance with law and _ instruc- 
“tions, N. B. Hotpen, Receiver, 
A. C. Marvin, Register. 

Sensenderfer read a certified copy of the record 
in the general land office of a letter from the Com- 
missioner of the General Land Office to the Register 
of the Land Office at Plattsburg, Mo., dated March 22, 
1855, from which we take the following: 

“You also appear to be laboring under a misap- 
“prehension in supposing the application of a pur- 
“chaser to be a mere matter of form. Such is not 
“the fact. By the act of Congress, approved Feb. 24, 
“1810, every person making appheation at any of the 
“ Land Offices of the United States for the purchase, 
“at private sale, of a tract of land, is required to pro- 
“duce to the Register a memorandum in writing, de- 
“seribing the tract which he shall enter by the proper 
“number of seetion, half-seetion, or quarter-section, 
“(as the case may be), and of the Township and 
* Range, subscribing his name thereto, whieh memo- 
*randum the Register shall file and preserve in his 
“office. Such written application forms the foundation 
“of every entry, and is made to govern in all cases in de- 
“ciding the question as to what particular tract of 
“land was entered, and under no circumstances is it 
‘admissible to alter in any manner the affidavit and 
“application of the purchaser. ‘The filling up of the 
“application is no part of the official duty of the 
* Register or Receiver. If requested to do so you 
“may fill up the application, but when signed by the 
“applicant it becomes his own uct, and he alone is re- 
‘ sponsible for any errors that may exist therein.” 

Sensenderter put in evidence the copy of a letter 
from Commissioner of General Land Oftice, Noven- 
ber 1d, 1872, to John Montgomery, Jr.. Attorney for 
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Swisher herein, in answer to one from him about this 
same matter, in which the Commissioner informs 
him that the records in the General Land Office show 
Lampton entered the land in Sec. 33 and not in See. 
$2, and it was patented to him, and says: “And 
hence this office cannot go beyond the written appli- 
cation of the party in determining as to the land em- 
braced in his location.” It also says Brice’s entry is 
invalid and the office at Boonville would that day be 
directed to so inform Brice. This letter is the same 
date as the one reeeived by the Boonville office above 
referred to, directing them to so inform Brice, &e. 
Sensenderfer testified that in August, 1870, he 
settled his business in St. Louis and went to Boon- 
ville to live. Having heard of tracts of land being 
overlooked in making the entries, and left vacant, he 
went into the land office to see if he could find and 
enter any such. He found some and entered thirty 
or forty tracts. four of which he found occupied and 
claimed by others, and some ten conflicting entries; 
that is, had been entered before; and he got his en- 
tries cancelled. ‘That he made all his entries, inelud- 
ing this one, without seeing the land, and knew noth- 
ing of it only as shown by the books in the land oftice. 
Some months after this entry, in looking over the 
books ne saw the double entry in. See. 33. In Sep- 
tember, 1871, he came to Sedalia for the first time, 
and accidentally met Lampton and told him he was 
looking after land he had entered. Gave the number 
of this to Lampton, and he said he had previously en- 
tered, and Swisher now owned and occupied it. Wit- 
ness supposed then that he had. But he wrote to 
Washington and found otherwise. «In October, 1872, 
went to see the land and then saw Swisher. He told 
Swisher of his conversation with Lampton, and that 
he had since informed himself and now was satisfied 
it was his (Sensenderfer’s) land, and Lamptous eutry 
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in See. 33, and that if Swisher would write to Wash- 
ington he would find it so. Did not tell Swisher that 
he would not enter vacant land as stated hy Swisher, 
nor that he broke up in St. Louis. Did not so break 
up. Did not tell him his business in Boonville was to 
find mistakes in entries. Told him he entered it 
blind. After witness got copy of letter from the 
Cominissioner of the General Land Office to Mont- 
gomery, witness talked to Lampton in Sedalia, Lamp- 
ton said he did not see how he made that mistake, 
hut it seemed he did make a mistake, referring to the 
entry. Witness denies saying what O’Gary says lie 
did. On eross examination he said he was in the 
wholesale tobacco business in Quiney, IIL, till 1842, 
when he went to St. Louis. in the same line till the 
war, then till 1S6S was settling up the business. They 
lost largely, but paid out in full and had some left. 
In 1867 to 70 he was doing some real estate besiness 
in the city with one Laforee. When he came to 
Boonville had $2,000 or $3,000 and some lands in Mis- 
souri, Nebraska, Kansas, and Colorado, whieh he had 
gotten while in mereantile business, taken in trade, 
Went into land office to look up vacant lands because 
he saw in a paper that a member of Congress from 
lowa, while in Washington, found some land near 
Des Moines vacant, as shown there, and when he 
went home he saw it and it was not oecupied. He 
then entered it and made a good thing of it, and wit- 
ness thought he might do so. He found some 500,000 
acres vacant in Missouri. When he found a piece ap- 
peared vacant there, and if otherwise it seemed satis- 
factory, he entered it. At first he did not so write. 
Wrote to Washington before he made this entry. 
When he saw the double entry in Sec. 33 he wrote his 
attorney in Washington to see to it as it might prove 
a conflict with his. He got word it did not, and after 
that got his patent. He knew Pettis joined Cooper 
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County and had a railroad through it. After he got 
his patent was told by A. C. Widdecomb he might 
find conflicts. He then went to see it. Says 480 
acres of the land he did enter was of no value. Went 
to see his success in entering and did not enter any 
more. Had been through Pettis County once or 
twice to Kansas City before making entries. Witness 
knew of the burning of the Warsaw office, and the 
books in Boonville were copies, and that most of the 
land in Pettis County was entered long before, but 
thought these were overlooked tracts. Went to see 
the lands after he got his patents. Since this suit 
was begun Swisher offered him $5 an acre to compro- 
mise. Witness told him it was worth $25. Says he 
is sure he did not say what O’Gary says he did, be- 
cause it would not be true if he did say it. Prior to 
Montgomery getting the letter from the Commission- 
er of the General Land Office. Lampton said he was 
sure he entered this in Section 32; after that he said 
he must have been mistaken, 

Sendsenderfer read deposition of A, C. Clarke, 
who said he lived near this land in dispute, in 1856. 
That that summer he built a house on land adjoining 
and entered same that year, in April. In April, 1856, 
Lampton, with witness, R. D. Means, and one Ellis, 
and one Jones, viewed the west half of the northeast 
quarter of Sec. 33, and there was water on it and none 
on that in dispute. And Lampton spoke of entering 
that in See, 33, and said he liked it and it would make 
a good stock farm. Witness and Lampton were in 
the Land Office at Warsaw the next day and Lampton 
entered some land. Then after that, in May or June, 
Lampton and Means went to Warsaw again to enter 
some land. But does not know what Lampton en- 
tered either time. It was admitted that about 1873 
Lampton conveyed by Quit-Claim the west half of the 
uortheast quarter of Sec. 33 to Swisher and he sued 


Foreman in ejectment for it soon after, and since dis- 
missed the case. Sensenderfer closed. 

John Montgomery, Jr., attorney for Swisher, testi- 
fied that when Sensenderfer sued Swisher for this land 
Swisher employed him and he wrote to General Land J 
Office and got the letter,a copy of which is in evi- A 
dence. Then got deed from Lampton to Swisher for 
the land in Sec. 33, and sued Foreman to protect v : 
Swisher. The statute was about to bar a suit. Swish- 


er approved of his action. Afterward found that Sin- 

net had the Brice patent and dismissed the suit. 
J 
Y 


It was shown that both the officers at the War- 
saw Land Office when Lampton made his entry are 
now dead. 
The foregoing is not all the evidence, but is, we 
think, a fair abstract of it, and gives all that is ma- 
terial. ¥ 
ln due time after the finding and decree Sen- “ 
senderfer tiled a motion for new trial on ground that 
the court erred in admitting any evidence, and ad- 4 
mitted improper evidence against Sensenderfer’s ob- | 
jections, and excluded proper evidence offered by 


Sensenderfer. 
e . . 4 
And the tinding was vs. the evidence and the é 
weight of it, and unsupported by it. And was against > 


law and equity, and should be for Sensenderfer. And 
the judgment exceeds the jurisdiction of the Court. 


This motion was overruled. Sensenderfer duly 
excepting. 

Also in due time Sensenderfer tiled a motion in : 
arrest of judgment on the ground that the Court had | 
no jurisdiction in the case. And the petition does 
not state facts sufficient to constitute a cause of ac- 
tion. And upon the whole record the judgment is 
erroneous. 

This was also overruled, Sensenderfer duly ex- 


= 


cepting. Sensenderfer filed a Bill of Exceptions and 
affidavit for appeal which was granted, to the Su- 
preme Court of Missouri, where the finding and de- 
cree was affirmed. S84 Mo., p. 104. (See copy of Opin- 
ion Trans. Rec., pp. 51, 52.) Thereupon Sensenderfer 
brings the case to this Court on a Writ of Error. 
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Said entries by Lampton and Sensenderfer, as 
shown by the Land Office records is as follows : 
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Assignment of Errors. 
To reverse the finding and the deeree of the Cir- 
cuit Court of Pettis County, Mo.. and the judgment 
of the Supreme Court of Missouri affirming same, ) 
Plaintiff in Error, Sensenderfer, assigns and relies | 
upon the following errors in the proceedings, mani- o4 
4 fest on the record : } 1 
a 
I. | 
The Cirewt Court of Pettis County was without 4 
jurisdiction to render the relief sought and = prayed 
for hy the petition or bill in equity of the Defend- -* 
ant in Error, Swisher, to-wit: the correction of the va } 
alleged errors and mistakes by the officers and agents 
of the United States in matters preliminary to the 
sale of the public domain. 4s 
I]. 
There was no equity in the bill or petition in = 


equity of the said Defendant in Error, Swisher. 


‘4 
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The finding and decree of the Circuit Court of 
Pettis County, Mo., was against the weight of evi- 
dence, and wholly unsupported by the evidence. 

[V. 

The finding and decree, under the pleadings and 
the evidence, should have been for the Plaintiff in 
Mrror instead of the Defendant in Error, being 
wholly unsupported by the evidence. 

\. : 

That the Circuit Court of Pettis County, Mo., ad- 
mitted incompetent, irrelevant, and immaterial testi- 
mony on behalf of Defendant in Error, Swisher, on 
the trial of this cause. 

VI. 

That the Cireuit Court of Pettis County, Mo., 
erred in refusing to sustain Plaintiff in Error’s mo- 
tion for a new trial and in arrest of the finding and 
decree. 

VI. 

That the Supreme Court of the State of Missouri 
erred in not reversing the decree of the Court of Pet- 
tis County, Mo., on account of errors above enumer- 
ated. 

Vill. 

That. parole testimony was improperly admitted 
to establish the contents of the patent certificate al- 
leged to have been issued to M. M. Lampton, no suffi- 
cient foundation having been laid for its admission, 
by proof of its loss or destruction. 

IX. 

The testimony offered and admitted on behalf of 
Defendant was insufficient to establish the facts 
charged in the Bill in Equity, and was competent 
for that purpose. 
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X. 

The Cireuit Court erred in admitting in evidence 
the Plat Book on file in the office of the Recorder of 
Deeds of Pettis County. to contradict the original ap- 
plication of Lampton, on file in the land department 
at Washington: (1.) Because it did not purport to be 
a copy of any record in the Warsaw, Mo., land office. 
(2.) It was not properly certified. (3.) No loss or de- 
struction of the Patent Certificate of Lampton had 
heen established, to admit secondary evidence of its 
contents. (4.) Because the original application of 
Lampton must control as to what he intended to en- 
ter and did enter. 


XI. 

The Cireuit Court erred in overruling the objec- 
tion ore femis at the trial to the introduction of any 
testimony under the petition, because it stated no 
eause of action. 
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BRIEF OF PLAINTIFF IN ERROR. 


The whole subject matter of this suit is within 
the appellate jurisdiction of this Court, Its decision 
involves a “Federal Question.” 

Kev. Stat. U. S.. See. 709, (Ed. 1878.) 
Murray vs. Charleston, 6 Otto, 432. 
Keer Company vs. Massachusetts, 7, Ibid, 25. 


LI. 

The equity relied upon by Defendants is predica- 
ted of an alleged mistake by the officers of the local 
land office in matters preliminary to the entry or lo- 
cation and anterior to the issue of the patent. For 
such errors there was provided by statute an ample, 
effective, adequate, and exclusive remedy. 

Rev. Stat. U. S., Secs. 2369, 2370, 2371, (Ed. 
1878.) 
III. 

Equity never contravenes the law; and when 
there is a complete remedy at law, a Bill in Equity 
must be dismissed; this question is jurisdictional and 
may be raised for the first time in the Appellate 
Court. 

Oelrichs vs. Williams, 15 Wall, 211. 

Wright vs. Ellison, 1 Wall, 161. 

Sullivan vs. Portland & K. R. R. Co., 94 U.S., 
806. : 


— 


lV. 

When officers of the land 
in this case, controverted questions of fact, in the ab- 
sence of fraud or mistake, thei: decisions On these 
questions are fina] except as they may he reversed on 
appeal in that department. 
Johnson vy. Towsley, 13 Wall., 73-91]. 

Wilcox y. Jackson, 13 Peters. O11, 
Lytle y. Arkansas, 9 How. 

an, 91 U.S... 330-340. 


department decide, as 


333: Shepley v. Cow- 


V. 
The decisions of the officers 
ment in the exercise of their 
this case, and Courts e 


of the land depart- 
functions was final in 


annot properly interfere un- 
less they have misconstrued the law of the ease. or 


there was misrepresentation or fraud practiced, nec- 
essarily affecting their judgment, and then only 


tM 
« proper proceeding. 
Quinby y, Conlan, 104 U.S. 420). 
Steel v. The St. Louis Smelting and Refining 
Co., 106 0. S., 96. 


VI. 
The Cireuit Court of P 


ettis County, Missouri, 
transcended its jur 


isdiction when jt essayed, in a suit 
between private parties, to review. annul, and set 
aside the solemn decision of the land department of 
the Federal! Government on a question of faet. 

Quinby v. Conlan. 104 UL S., 490. 

Shepley y. Cowan, 91 U.S. 330-340). 

Moore v. Robbins. 90 Ibid, 530, 

Marquez y. Frishie. [Ol U.S... 473-479 


VI. 


The assignment of errors should be sustained 
The plat book on file in the Ree 
County, (folio 77. pp. 30, 


order's office of Pettis 
31, Ree.), Mo., was inad miss- 
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ible for any purpose, not being a copy nor purporting 
to be such of any record on file in the Warsaw office; 
if so, it was incompetent to contradict the original 
document on file in the general land office produced 
in court by means of exemplified copies. 

(a) It was made up for the purpose of taxa- 
tion. 

Sec. 36, page 1332, Rev. Stat. Mo. 1855, Vol. II. 

l'nited States vs. Wood, 14 Pet., 430 

Taylor vs. Riggs, I Pet., 591. 

ldeLane vs. Moore. 14 How., 253. 

The admission of the certificate made by Marvin, 
Register of the Clinton Land Office, to the State Reg- 
ister of Lands, was of a piece with the above, and was 
erroneous, 

VIII. 

No foundation was properly laid by proving the 
loss of the patent certificate alleged to have been is- 
sued to M. M. Lampton to admit secondary evidence 
of its contents. 

United States vs. Reyburn, 6 Pet., 352. 

(a) In the absence of the certificate, the next 
best evidence was the written application of Lamp- 
ton on file with the land department. 

Blackburn vs. Crawford, 3 Wall, 175. 
IX. 

The whole evidence of the Defendant in Error 
was insufficient to overcome the record evidence of 
the land department of the United States, and in sim- 
ilar cases to this the Supreme Court of Missouri 
theretofore uniformly held it sufficient, reversing the 
tindings and decisions of the trial courts in the fol- 
lowing eases, which are on all fours with this to-wit: 

Sensenderfer vs. Neale, 66 Mo., 660. 
Sensenderfer vs. Smith, 66 Mo., SO. 


Widdecomb vs. Mercer, 72 Mo., 583. 
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(a) But that court passes these cases sub silen- 
tio, et cum oculo averto. 

In the first of the cases supra, the court uses this 
language: “The Parol testimony tended to show that 
“Neale had located his warrants upon the land in 
“controversy, but it was not strong enough. nor can 
“we conceive of Parol evidence that would be suffi- 
“cient to overcome the record evidence and the De- 
“fendant’s own written application and affidavit to 
“locate the very land for which the patent was issued 
“to him.” 

X. 

The patent from the United States to Lampton, 
(folios 89, 90, p. 37, Trans. Ree.) date April 1, 1859, 
for the west half of northeast quarter See. 33, Twp. 
44, R. 28, though it may never have been delivered, 
had the effect to vest the legal title in him to said 
tract. 

Opinions of the Att'y Gen., Vol. 7, Part 2, pp. 
1404, 1405. 

United States v. Schurz, 102; U.S. 389, (loe. eit. 
397). 

XI. 

The act of Lampton in conveying the tract de- 
scribed in Prop. X supra, to Defendant in Error, 
Swisher, and his accepting the deed and placing same 
upon the record, and the institution of the suit in 
ejectment against Foreman, the occupant, being done 
with full knowledge of all the facts, was a complete 
ratification and acceptance of the patent: besides it 
betrayed a consciousness that he had no right, title, 
or interest in the tract in controversy now set up and 
decreed to him. (See Cross-examination Lampton, 
folio oI. p. 21. Cross-examination Swisher, folio 37, 
p. 16. and letter to Montgomery, Swisher’s lawyer, 
folios 96 and 97, p. 40, Trans. Rec.) 
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Drakeley v. Gregg, 8 Wall, 242. 
Smith v. Morse, 9 Ibid, 76. 
Marsh v. Fultan Co., 10 Ibid, 676. 


XII. 


Sensenderfer was not bound to take notice of the 
record of deeds from M. M. Lampton, but only from 
those under whom he claimed, and was not affected 
with notice of the deeds relied on by Defendant. 

Maude vs. Rider, 59 Pa. St., 167. 

Lasey vs. Simpson, 3 Stock, (N. J.) 
Bates vs. Norcross, 14 Pick. 224. 
(‘rocket vs. MaGuire, 10 Mo. 34. 

Mo. Camant vs. Patterson, 39 Mo. 100. 
74 Mo.. 317. 44 Ibid, 564. 

oD Ibid, 23. 46 [bid 239. 


XT. 


Neither the a/legations of the bill, nor the evidence, 
bring this ease within the recognized equitable doc- 
trine, that when a party, by misrepresentation or 
fraud, imposes upon the officers of the land depart- 
ment and his improper conduct has caused the wrong- 
ful issuance to a person not entitled to it, of a patent, 
after such title has passed from the government, a 
court of equity ought in a suit between such patentee, 
and the one rightfully entitled to it, divest the legal 
title so acquired and invest it in the one having the 
paramount right, and so it has been held by this 
Court in the following cases: 

Lytle vs. State of Arkansas, 9 How., 328. 
Cunningham vs. Ashley, 14 How., 377. 
Bernard vs. Ashley, 1S How., 44. 

Lytle vs. Arkansas, 22 How., 103. 


XIV. 
Sensenderfer was a purchaser for value without 
notice, knowledge, or information of the pretended 


6 ? 


equitable claim of Swisher and those through whom 
he claims and as such purchaser is entitled to be pro- 
tected. There is not a scintilla of evidence to sup- 
port the finding of the Court that he was a purchaser 
with notice. 

‘l'ownsend vs. Little, 109 U.S., 504. 

Boone vs. Chiles, 10 Pet. 177. 

Lea vs. Polk County. Cooper Co. 21 How., 493. 

“a, 

Swisher’s claiin to equitable relief was barred 
by the Statute of Limitations of ten vears. This pro- 
ceeding was not commeneed until after tiwenty years. 
This issue was raised by the answer. 

[Il Story’s Eq. Juris.. see. 1520. 
Richards vs. Watkins, 56 Mo., 953. 
ZAoll vs. Carnahan, $3 cbid, 35. 

Rogers vs. Brown, 61 ¢bid, 187. 

Ware vs. Galveston City, 111 U.S. 170. 

The bill shows upon its face that the Complain- 
ant was guilty of laches, his claim is stale. and the 
motion in arrest should have been sustained. 

XVI. 

Continuous occupation of the tract under color of 
title and claim of right coupled with the payment of 
taxes by those claiming after and under William R. 
Kemp, constitutes no defense, legal or equitable, to 
Plaintiff's patent, as the legal title remained in the 
United States until April 20, 1871. when it became 
vested by patent in Sensenderfer. 

United States v. Thompson, 98 U.S., 486. 
Oaksmith v. Johnson, 92 [bid, 345. 

(a) Nor did possession and payment of taxes 
tend to establish the gist and gravamen of tbe bill 
that M. M. Lampton became the equitable owner of 
the tract. 
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XVII. 

This Court having appellate jurisdiction of the 
case by reason of the F.deral Question involved, it be- 
comes its duty to determine every question raised by 
the Assignment of Errors. 

This case, in all its essential features, is identical 
with the case of Sensenderfer v. Kemp et al., No. 280, 
present term of this Court. 

Respectfully submitted, 
LEVIN H. CAMPBELL. 
SAMUEL P. SPARKS, 
Attorneys for Plaintiff in Error. 
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IN THE 


SUPREME OOURL 


OF THE UNITED STATES. 


WILLIAM SENSENDERFER., P. E.. 
Vs. - No, 28]. 
SAMUEL SWISHER, I). E. \ 


Error to the Supreme Court of Missouri. 


On the fourteenth day of August, 1873, the Plain- 
tiff in Error, Sensenderfer, began his suit in the Cir- 
cuit Court of Pettis County, Missouri. against the 
Defendent in Error, Swisher, in ejectment, for 
possession of West half of Northeast quarter Sec. 
32, Two. 44, Range 23, in said Pettis County. After- 
ward the case was removed to the United States Cir- 
cuit Court. In that Court Defendent in Error herein 
filed, May 1, 1878, his cross bill in equity, on which this 
case was finally tried. After filing said bill the two 
cases were by consent removed to the Pettis Circuit 
Court, where issue was joined and trial had on said 
cross bill as an original bill in equity. 

Said bill alleges that M. M. Lampton, by virtue 
of Military bounty Land Warrant, No. 26,384, issued 
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under act of Congress of March, 1855, located and en- 
tered said land, and the same was evidenced by entry 
on the plat book and record in the District Land 
Office, and that a duplicate certificate was duly issued 
to Lampton, evidencing that fact. That Lampton took 
and held possession of, and paid taxes on it as his 
own till October 11, 1860, when he sold and couveyed 
it to Geo. Mansur. That he took and held possession 
and paid taxes till October 11, 1865, when he sold 
and conveyed it to Swisher. ‘That he took and 
held and paid taxes on it to filing of the mill. That 
all said deeds were duly recorded. That Swisher and 
his predecessors in said title made lasting and valu- 
able improvements on the lands, and paid the pur- 
chase money in good faith. That Sensenderfer, 
with full notice of all this, and to cheat and de- 
fraud Swisher, procured and obtained a_ patent 
from the United States, conveying said land to him 
and sets up claim to the same by virtue of the patent. 
That Lampton and the others had never got a patent 
to the land under Lampton’s entry. 


The prayer is for injunction as to the ejectment 
suit till the trial of this, and that the title be divested 
out of Defendant and vested in Plaintiff and for all 
proper relief, 

An amended answer filed in the State Court after 
this cause came there admits Plaintiff has the patent 
from United States, and claims under it and admits 
Swisher’s possession, and ot herwise is a general denial. 
It also says instead of Lampton entering the land in 
dispute with said Land Warrant, that on June 17, 
1856, at the Land Office at Warsaw, he duly made ap- 
plication to locate said Warrant on and enter the 
West half of the Northeast quarter of See. 33, Twp. 
44, Range 23, and did locate the same on and enter 
said last named land, and the same was duly entered 
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on the records and reported to all proper offices and 
officers, and that was the land and the only land em- 
braced in said duplicate receipt; that April 1, 1859, 
the same was conveyed to him by patent. That the 
land in dispute was vacant and appeared so on the 
books of the General Land Office, and the local one at 
Boonville, and it was there subject to entry, and re- 
lying on those facts, Defendant, in good faith, Sept. 
27, 1870, entered said land at the Boonville Land 
Office, and bought it for cash, then paid the United 
States. And without knowledge or notice of claim 
or anybody adverse to the United States. And on 
January 10, 1871. there was duly issued and delivered 
to him a patent for it, and it would be inequitable to 
deprive him of it. : 

Answer further says, if there was any error by 
Lampton or the officers of the Land Department, 
there was all the while ample means under the acts 
of Congress to correct it, and it can only be corrected 
as thus provided, and not by this Court, and this 
Court has no jurisdiction herein. Also, that now, 
after more than twenty years and the intervention of 
Plaintiff in Error’s rights, equity will give no relief. 
Also pleads the action is barred by the 10 years statute 
of limitations and the twenty years limitation. And 
prays to recover judgment: that Plaintiff has no title 
or claim, and for possession and rents, &e. The 
answer also has a count as a petition in ejectment, 
alleging title and rights of possession February 2S, 
1871, and ouster hy Swisher March 1, 1871, and un- 
lawful withholding to his damage $1,000, and the 
nonthly rents are $25, and prays judgment as in eject- 
ment. 

The reply was a general denial. 

A trial was bad before the Court in Chancery and 
ee judgment finds that June 17, 1856, M. M. 
Lampton entered the land in dispute with said War- 
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rant No. 26,384, at Warsaw office, and received a cer- 
tificate evidencing that fact, and the same was duly 
entered on the books of the office. Finds the chain 
of title as in the petition, and that parties holding 
the same made lasting and valuable improvements 
and paid taxes till 1871. That Seusenderfer procured the 
patent to him for the land and recorded it in Pettis 
County. That Swisher was the equitable owner, and 
Sensenderfer made entry and got his patent with full 
notice. 

The decree divests Sensenderfer of the legal title 
and vests it in Plaintiff and gives judgment for Plain- 
tiff for costs. 

THE EVIDENCE, 

From Billoft Exceptions it appears that when Swish- 
er offered evidence Sensenderfer objected because 
the petition does not state facts sufficient to consti- 
tute a cause of action in that the Court eannot cor- 
rect any error of the officers of the United States gov- 
ernment, except when said officers made a mistake in 
matter of law, and where a patent has been obtained 
by actual fraud, and because the fraud is not suffi- 
ciently set out. The exception was overruled and 
Sensenderfer duly excepted. 

Swisher himself testitied that he bought the land 
in dispute from Mansur, in October, 1865, and held it 
ever since. The south half was fenced and in culti- 
vation, and he fenced and hroke the north half the 
next spring. He bought 500 acres with this 80, and 
the house was 100 yards east of the south 40 of this. 
In 1870 there was hedge fence on three sides and 
across the middle of this land. When he bought of 
Mansur, M. and his wife had parted and M. boarded 
with witness two or three months, and they then set- 
tled up, and witness got his deed in Sedalia and never 
saw M. after. Had written to his people in Ohio to 
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find him. Witness never got any title papers but 
his deed from M. When Mansur went away he left 
his trunk at witness’ house and never sent for it. 
After about three months witness opened it and 
found there had been considerable papers in it, with 
writing on them, but the mice had eaten them so 
they could not be made out except that one was an 
account book. Witness knew of no defect in the 
title when he bought. Witness first saw Sensenderfer 
in 1872, when he eame to witness’ house and told him 
he had eighty acres of witness’ land. Sensenderfer 
seemed to want to sell to Swisher, but did not put a 
price on it then. At a subsequent time Sensenderfer 
told Swisher he would take $25 per acre. Swisher of 
told him to keep the land. When Sensenderfer first 
came he did not know where it was. Witness asked 
Sensenderfer why hedid not enter raw land. He 
suid he would not pay taxes on raw land forit. That 
he had been broke up in merchandising in St. Louis, 
and took this way to get a piece of land. That he 
had been in the Boonville Land Office hunting up 
mistakes in entries, 

Swisher read deed from Mansur to himself of 
date October, 1865. 

On cross-examination witness said when he 
hought he got uo abstract of title and does not know 
that he inquired as to the title of Mansur or any one. 
Never looked at the plat of entries in Recorder's 
office then, nor got any one to. When Sensen- 
derfer first came to my house | had just got up 
from a bed of sickness. That Sensenderfer told him 
that Lampton had entered land in Sec. 33. That 
after that his attorney in this case got a deed from 
Lampton to the land in Sec. 33, and brought suit vs. 
one Foreman for it and tinally dismissed it. That 
witness kuew about all this, but did not direct it. 
Left that to his attorney. 
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R. D. Means said he lived in Pettis County since 
1832, and entered a good deal of land at the Warsaw 
office, tor others. and 600 or 700 acres for himself; in 
all 2,000 or 3,000 acres. Lived one and one-half ‘miles 
from this land in 1855-6. Witness helped carry flag 
in some of the government surveys and after in 1830- 
odd, helped survey this land. When land was entered 
at Land Office they wrote the entryman’s name across 
it on the plat. Witness had looked to see if all the 
land in that neighborhood was entered while office 
was at Warsaw, and found it was. Witness first met 
Lamptoua in the fall of 1855, took him out and showed 
him vacant land in witness’ neighborhood. Witness 
and Lampton went to Warsaw and Lampton entered 
Northwest quarter of Sec. 33, and East half of North- 
east quarter Sec. 32. That Lampton went back to 
Kentucky and returned in the spring of 1856, and en- 
tered other lands including a forty south of this in 
dispute. That Lampton wanted this and thought he 
had it surrounded so no one could take it. He recol- 
lects Lampton also entering the Northeast one-quar- 
ter of Southwest quarter of Sec. 33, he thinks his last 
entry. That finally one Smoote came in there and 
said he had entered this in dispute. Lampton and 
witness then went to Warsaw and found it was not 
entered, and Lampton then entered it, and got a cer- 
tificate to that effect. Lampton then got J. W. Wil- 
liams, surveyor of Henry County, to survey his land, 
and he did so from the certificate, witness carrying 
the chain. He surveyed Lampton’s whole tract from 
the papers. Lampton built a house and his garden 
ran near to, but not onto, this land. Lampton boasted 
his land lay like a book. Six forties in each Section, 
was a mile one way and three-fourths the other. 
Thinks he fenced part of it near the house. ‘hen 
sold to Mansur. Never saw the certificate since that 
survey. Says when Lampton went to enter this land 
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he had Gold, and Marvin, register of the Land Office, 
offered to sell him a Land Warrant and he paid Mar- 
vin the money, and M. said he would use the war- 
rant. That he thinks Lampton signed application in 
blank and Marvin said he would fill it up. That he is 
not certain whether the application was filled up or 
not when Lampton signed it. He says he cannot be 
mistaken as to the certificate describing this land. 
Lampton put out orchard but not on this in dispute. 
Thinks he fenced some of this in dispute in 1857, Wil- 
liams’ survey of this was in 1856. There is water on 
West half of Northeast quarter of Sec. 33, but does 
not recollect hearing Lampton say he thought of en- 
tering it for the water. Lampton already had water 
on Northwest quarter of Sec. 33. There is no water 
on West half of Northeast quarter of Sec. 32. Man- 
sur made no improvements on the land in dispute. 

M. M. Lampton testified that in fall of 1855 he 
entered 240 acres of land in Secs. 32 and 33, Twp. 44, 
Range 23, but cannot describe it. It lay together, 
longest north and south. Afterward entered some 
more. Does not know how it lay, only some of it was 
south of the first entry. Means was with. him when 
he made his entries. What he entered in spring of 
1856 was some north and some south of his house. 
Entered the eighty in controversy, in June, 1856, 
Smoote came in and went to Warsaw, and thought 
he had entered it. Witness and Means went to War- 
saw, and found he had not. Witness then entered it, 
paying gold. But there was some talk about a Land 
Warrant. Witness signed a blank application and 
gave it to Marvin, register, and depended on him to 
fill it up, as Marvin had been recommended, and he 
said he would fill it up all right. He gave witness a 
certificate for the land in dispute. Smoote had en- 
tered a forty witness wanted, and Marvin said he 
thought Smoote would cancel his entry, as it was not 
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where he wanted it, and if so, witness could have it. 
The next month witness went and entered the other 
forty and that was the last. This put his land three- 
fourths of a mile north and south and one mile east 
and west. That Williams, surveyor of Henry County, 
surveyed all his land, including this, from the certifi- 
cates of entry. He began his house before the entry 
of this in dispute. His house was 75 or 100 yards 
from this, and thinks he fenced part of this near the 
house. Witness occupied this whole tract till 1859, 
when he sold it all to Mansur, and M. went into pos- 
session. Mansur gave him a mortgage for balance of 
purchase money. Witness gave Mansur his certificate 
of entry. The deed to Mansur was drawn from the 
certificates. When M. sold to Swisher they paid wit- 
ness and he satisfied the mortgage. Never got pat- 
ents to any of his lands. He paid taxes on this 
while he had it. Saw Sensenderfer and talked to him 
about his entry. Did not tell him it seemed almost 
impossible that he should have made a mistake, nor 
that it must have been a mistake on his part, nor 
anything of that kind. Savs the paper he signed at 
Warsaw was a printed blank. Thinks it was the Land 
Warrant. Knows John Montgomery, attorney in 
this case; corresponded with General Land Office 
about this matter. And after that witness talked to 
Sensenderfer, but did not tell him he (wituess) bad 
made a mistake. 

After this trouble got up witness made a quit 
claim deed to Swisher for west half of northeast 
quarter of Sec. 33, because Swisher agreed to not hold 
him on his warranty if he would. Says he knows he 
wanted to enter the land in dispute, and that he did 
not want that in Sec. 33, and he never claimed it and 
did not intend to enter it. That what he signed in 
blank at the Land Office was the application, and 
. Marvin said he would fill it up and fix it all right. 


Tom O’Gary testified that in 1871 or 72 he took 
Sensenderfer from Windsor, Mo., to the house of one 
Neill, and on the way back Sensenderfer told him his 
business was to hunt up mistakes in land entries and 
enter the land. Witness asked if he found a poor 
man with land by a mistaken entry, if he would take 
it from him. Sensenderfer said -he would be easy on 
such and let him have it cheap. Witness asked him 
why he did not enter raw lands, and he said he would 
not pay taxes on it for it. That he wanted improved 
lands of rich men, and he would make them pay well 
for it. 

It was shown that the Warsaw Land Office was 
burned in the fall of 1861, and that’ the business of it 
was transferred to the Boonville Land Office, and that 
the books in the latter. office, showing the entries at 
Warsaw, are copied from the books in the General 
Land Office at Washington, made up from the reports 
and original papers sent up from the Warsaw office. 
It was shown by deposition of Gustave Richie, regis- 
ter of said Boonville oftice, that as shown by said 
books in that office, M. M. Lampton, on November 16, 
1855, entered at Warsaw the east half of northeast 
quarter of Sec. 32, and northeast quarter of Sec. 33, 
for cash, And on April 26, 1856, he entered north 
half of southeast quarter of Sec. 32, and the north- 
west quarter of southwest quarter of Sec. 33, for cash. 
And on July 5th, 1856, he entered the northeast quar- 
ter of southwest quarter of Sec. 33, for cash. And on 
June 17, 1856, he entered west half of northwest 
quarter of Sec. thirty-three, with Military Bounty 
Land Warrant, No. 26,384. And that November 21, 
1856, B. W. Brice entered east half of northeast quar- 
ter of Sec. 33, with such warrant. No. 201. And that 
Defendant, Wm. Sensenderfer, September 27, 1870, 
entered at Boonville the west half of northeast quar- 
ter of Sec. 32, for cash. This witness also identified 


and furnished a copy of a letter from Commissioner 
of General Land Office, of November 15, 1872, to Reg- 
ister at Boonville, saying that the entry by Brice of 
west half of northeast quarter of Sec. 33 was in con- 
flict with Lampton’s prior entry of the same, and the 
patent to Brice inadvertently issued, and was sent to 
Hon. Owen Lovejoy, M. C., and directing to inform 
Brice that on his relinquishment of patent his Land 
Warrant would be returned, and he could re-locate it. 
Deposition of J. N. Gott, formerly Receiver in 
Boonville office, said, from spring of 1870 during that 
year Sensenderfer was engaged in looking up lands as 
shown by the records in that office to be vacant, with 
a view toentering them. That he checked off on 
plats that entered, and the other was supposed to be 
vacant, and from that made his entries. The entries 
on the truct book certified from Washington were not 
always correct, and Sensenderfer found that out while 
there, but did not say at what time. Sensenderfer 
made entries north and south of Missouri river. He 
heard him say that after entry he went to see the 
lands and found some of them occupied and claimed. 
Also said he corresponded with an attorney in Wash- 
ington after he found there were adverse claims. That 
any one who can read writing can tell from those 
books what land is vacant, and Sensenderfer pursued 
the same course as others desiring to enter lands at 
that office. That the books in that office are open to 
the inspection of all the lands not marked entered 
are regarded as vacant and subject to entry, and such 
are the instructions from Washington. That it had 
been supposed all lands in Pettis County were en- 
tered, but close inspection showed some vacant. 
Swisher put in evidence a patent from United 
States to B. W. Brice, of date November 10, 1859, to 
the west half of northeast quarter of Section 33, Twp. 
44, Range 23, under the Brice entry aforesaid. To 
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this Sensenderfer objected, because irrelevant and be- 
cause of the prior entry of the same by Lampton, and 
because before the issue of said patent, the same land 
had been patented to Lampton, as shown later in the 
Bill of Exception. Objection was overuled and De- 
fendant duly excepted. 

Swisher offered a plat of Pettis County, with the 
following certificate to it: “1, Mark L. Means, Regis- 
ter of the Land office at Warsaw, Missouri, do certify 
that this and the accompanying Township plats em- 
brace all the territory in Pettis County, Missouri, with 
the names of the original purchasers endorsed on 
each tract purchased at said Land Office, as appears 
by the original plat books and records at said office, 
and the said plats are correctly transcribed with en- 
dorsements thereon. 

Given under my hand this lst day of July, 1868. 

M. L. Means, Register. 

It was admitted that Means was then Register 
and made the certificate, and the map or plate has 
since been in the proper office in Pettis County. De- 
fendant, Sensenderfer objected to the plat or map be- 
cause not certified as required, and because it does 
not purport to be a copy of any record, memoranda 
or paper in the Land Office, and because it is not 
made as required by the law under which it was pro- 
cured in that the number of acres and number of sur- 
vey is not given. The objection was overruled and 
Sensenderfer duly excepted. 

Said plat has on it simply the names of those 
who purport to have entered the different tracts of 
land marked on said tracts. But without date or num- 
ber of acres or No. of survey. Swisher put in evi- 
dence the entries marked on Sees 32 and 33, Twp. 4, 
Range 23, on which Lampton is marked as having en- 
tered northeast quarter :.nd north half of southeast 
quarter of Section 32, and northwest quarter and 
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f of southwest quarter of Sec. 33. And B. 
the northeast quarter of Sec. 33. Swisher 


put in evidence a mortgage from Lampton to J. H. 


Caldwell, 


dated and recorded January, 1858, convey- 


ing this land in dispute. Also a Deed of Trust from 


Lampton 
this land, 
ary, 1859. 
Mansur, 


to R. Allen for Bushnill & Tutt, covering 
dated December, 1858, and recorded Janu- 

Also Warranty Deed from Lampton to 
dated and recorded October, 1860, and a 


mortgage from Mansur to Lampton of same date and 
record. Also a Warranty Deed from Mansur to 
Swisher. dated October, 1865, and recorded January, 
1866. To all of which Sensenderfer objected, because 
irrelevant and not in the chain of title of Sensender- 


fer, or 


from any one in said chain, and not 


deeds the record of which imparts any notice to 
Sensenderfer. The objection being overruled, Sen- 


senderfer 


duly excepted. 


Swisher showed by certified copy of reports of 
the register of the Warsaw Land Office, made to the 
Register of Lands of Missouri, that on December, 


"6, A. C. 
Lampton 


Marvin, register, reported to that office that 
had entered the west half of northeast quar- 


ter of See. 32. And November 15, 1857, M. L. Means, 
register, reported that B. W. Brice entered west. half 
of northeast quarter of Sec. 33. 

It was shown that in 1857 this land was assessed 
to Lampton. From 57 to 60 no tax book can be 
found: for 1861-2-3 it is assessed to Mansur... Is not 
assessed for 65. For ’66 eannot tind tax book. For 


1867-8 to 
Swisher. 


Lampton. From 1869 it is. assessed to 
The books show these taxes all paid. 


It was shown by mesne-conveyances duly re- 


corded, t 
northeast 


hat the interest of Brice in west half of 
quarter of Sec. 33, passed to one Foreman 


in 1868, and he took possession and is still holding it. 


All this subject to the same objeetion of Sensenderfer 


a 


| 

| as urged to the deeds under Lampton, Sensenderfer 
saving the point by exception. 

Means recalled and said he kept a plat of that 

township till the land was all entered, and from that 


the hooks at Warsaw office and what the officers 
there told him he knew the land in that township was 

L. all entered before 1869-70.- Swisher closed. 
9 Sensenderfer put in evidence his patent from the 
United States of January 10, 1871, to the land in dis- 
| pute, Also an exemplification of the record in the 
{. (ieneral Land Office of a patent from United States to 


M. M. Lampton, of date April 1. 1859, conveying the 
west half of northeast quarter of Section 33, showing 


| it had been entered by said warrant No. 26,384, Sen- 
fr senderfer put in evidence a certified copy of Lamp- 
ton's application to enter as follows: 
i, “Military Bounty Land Act of March 3, 1855, 
. “Land Warrant No. 26,354, register and receiver No. 
* 441, 
A Lanp Orrick, Warsaw, Missovrl, June 17, 1856. 


* We hereby certify that the attached Military 

~* Bounty Land Warrant No. 26,384 was on this day 

“received at this office from Mitchell M. Lampton, of 

4d. * Pettis County, Missouri.”’ 
A. C. Marvis, Register, 
N. B. Hoven, Receiver. 


“I, Mitchell M. Lampton, of Pettis County, State of 


3. * Missouri, kereby apply to locate, and do locate, the 
“west half of northeast quarter of Section No. 33, in 
r * Township 44, of Range No. 23, in the district of 


* lands subject to sale at the land office at Warsaw, 
* Missouri, containing 8U acres, in satisfaction of the 
ate. “attached Warrant No. 26,384, issued under the act 


“of March 3, 1855. 
MitrcHe. M. LamprTon. 


Attest: A.C. Marvin, Register, 
N. B. Hotpey, Receiver. 


a) 


Lanp Orgeice, Warsaw, Missouri, June 17, 1856. 

‘We hereby certify that the above location is 

“correct, being in accordance with law and instrue- 
“ tions, N. B. Hotpen, Receiver, 
A. C. Marvin, Register. 

Sensenderfer read a certified copy of the record 
in the general land office of a letter from the Com- 
missioner of the General Land Office to the Register 
of the Land Office at Plattsburg, Mo., dated March 22, 
1855, from which we take the following : 

“You also appear to be laboring under a misap- 
“prehension in supposing the application of a pur- 
“chaser to be a mere matter of form. Such is not 
“the fact. By the act of Congress, approved Feb, 24, 
“1810, every person making appheation at any of the 
“ Land Offices of the United States for the purchase, 
“at private sale, of a tract of land, is required to pro- 
“duce to the Register a memorandum in writing, de- 
“seribing the tract which he shall enter by the proper 
“number of section, half-section, or quarter-section, 
“(as the case may be), and of the Township and 
“Range, subscribing his name thereto, which memo- 
“randum the Register shall file and preserve in his 
“ofhee. Such written application forms the foundation 
“of every entry, and is made to govern tn all cases in de- 
“ciding the question as to what particular tract of 
“land was entered, and under no ¢ireumstaneces is it 
“admissible to alter in any manner the affidavit and 
“application of the purchaser. The filling up of the 
“application is no part of the official duty of the 
“ Register or Receiver. If requested to do so you 
“may fill up the application, but when signed by the 
“applicant it becomes his own act, and he aloue is re- 
‘sponsible for any errors that may exist therein.” 

Sensenderter put in evidence the copy of a letter 
from Commissioner of General Land Office, Novem- 
ber 15, 1872, to John Montgomery, Jr... Attorney for 


‘“ 
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Swisher herein, in answer to one from him about this 
same matter, in which the Commissioner informs 
him that the records in the General Land Office show 
Lampton entered the land in Sec. 33 and not in Sec. 
32, and it was patented to him, and says: “And 
hence this oftice cannot go beyond the written appli- 
cation of the party in determining as to the land em- 
braced in his location.” It also says Brice’s entry is 
invalid and the office at Boonville would that day be 
directed to so inform Brice. This letter is the same 
date as the one reeeived by the Boonville office above 
referred to, directing them to so inform Brice, &e. 
Sensenderfer testified that in August, 1870, he 
settled his business in St. Louis and went to Boon- 
ville to live. Having heard of tracts of land being 
overlooked in making the entries, and left vacant, he 
went into the land office to see if he could find and 
enter any such. He found some and entered thirty 
or forty tracts, four of which he found oceupied and 
claimed by others, and some ten conflicting entries; 
that is, had been entered before; and he got his en- 
tries cancelled. ‘That he made all his entries, includ- 
ing this one, without seeing the land, and knew noth- 
ing of it only as shown by the books in the land office. 
Some mouths after this entry. in looking over the 
books he saw the double entry in See. 33. In Sep- 
tember. 1S71, he came to Sedalia for the first time, 
and accidentally met Lampton and told him he was 
looking after land he had entered. Gave the number 
of this to Lampton, and he said he had previously en- 
tered, and Swisher now owned and occupied it. Wit- 
ness supposed then that he had. But he wrote to 
Washington and found otherwise. In October, 1872, 
went to see the land and then saw Swisher. He told 
Swisher of his conversation with Lampton, and that 
he had since informed himself and now was satisfied 
it was his (Sensenderfer’s) land, and Lampton’s eutry 


_ 


in Sec, 33, and that if Swisher would write to Wash- 
ington he would find it so. Did not tell Swisher that 
he would not enter vacant land as stated by Swisher. 
nor that he broke up in St. Louis. Did not so break 
up. Did not tell him his business in Boonville was to 
find mistakes in entries. Told him he entered it 
blind. After witness got copy of letter from the 
Commissioner of the General Land Office to Mont- 
gomery, witness talked to Lampton in Sedalia. Lamp- 
ton said he did not see how be made that mistake, 
hut it seemed he did make a mistake, referring to the 
entry. Witness denies saying what O’Gary says he 
did. On cross examination he said he was in the 
wholesale tobacco business in Quiney, [IL, till 1842, 
when he went to St. Louis, in the same line till the 
war, then tiil 1868S was settling up the business, They 
lost largely, but paid out in full and had some left. 
In [S67 to ‘70 he was doing some real estate business 
in the city with one Laforee. When he came to 
Boonville had $2,000 or $3,000 and some lands in Mis- 
sour], Nebraska, Kansas, and Colorado, which he bad 
votten while in mercantile business, taken in trade. 
Went into land office to look up vacant lands because 
he saw in a paper that a member of Congress from 
lowa, while in Washington, found some land near 
Des Moines vacant, as shown there, and when he 
went home he saw it and it. was not oecupied. He 
then entered it and made a good thing of it, and wit- 
ness thought he might do so. He found some 500,000 
acres vacant in Missouri. When he found a piece ap- 
peared vacant there, and if otherwise it seemed satis- 
factory, he entered it. At first he did not so write. 
Wrote to Washington before he made this entry. 
When he saw the double entry in Sec. 33 he wrote his 
attorney in Washington to see to it as it might prove 
a conflict with his. He got word it did not, and after 
that got his patent. He knew Pettis joined Cooper 


> 
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County and had a railroad through it. After he got 
his patent was told by A. C. Widdecomb he might 
find conflicts. He then went to see it. Says 480 
acres of the land he did enter was of no value. Went 
to see his success in entering and did not enter any 
more. Had been through Pettis County once or 
twice to Kansas City before making entries. Witness 
knew of the burning of the Warsaw office, and the 
books in Boonville were copies, and that most of the 
land in Pettis County was entered long before, but 
thought these were overlooked tracts. Went to see 
the lands after he got his patents. Since this suit 
was begun Swisher offered him $5 an acre to compro- 
mise. Witness told him it was worth $25. Says he 
is sure he did not say what O’Gary says he did, be- 
cause it would not be true if he did say it. Prior to 
Montgomery getting the letter from the Commission- 
er of the General Land Office, Lampton said he was 
sure he entered this in Section 32; after that he said 
he must have been mistaken. 

Sendsenderfer read deposition of A. C. Clarke, 
who said he lived near this land in dispute, in 1856. 
That that summer he built a house on land adjoining 
and entered same that year, in April. In April, 1856, 
Lampton, with witness, R. D. Means, and one Ellis, 
and one Jones, viewed the west half of the northeast 
quarter of Sec, 33, and there was water on it and none 
on that in dispute. And Lampton spoke of entering 
that in See. 33, and said he liked it and it would make 
a good stock farm. Witness and Lampton were in 
the Land Office at Warsaw the next day and Lampton 
entered some land. Then after that, in May or June, 
Lampton and Means went to Warsaw again to enter 
some land. But does not know what Lampton en- 
tered either time. It was admitted that about 1873 
Lampton conveyed by Quit-Claim the west half of the 
northeast quarter of Sec. 33 to Swisher and he sued 
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Foreman in ejectment for it soon after, and since dis- 
missed the case. Sensenderfer closed. 

John Montgomery, Jr., attorney for Swisher, testi- 
fied that when Sensenderfer sued Swisher for this land 
Swisher employed him and he wrote to General Land 
Office and got the letter, a copy of which is in evi- 
dence. Then got deed from Lampton to Swisher for 
the land in Sec. 33, and sued Foreman to protect 
Swisher. The statute was about to bar a suit. Swish- 
er approved of his action. Afterward found that Sin- 
net had the Brice patent and dismissed the suit, 


It was shown that both the officers at the War- 


saw Land Office when Lampton made his entry are 


now dead. 

The foregoing is not all the evidence, but is, we 
think, a fair abstract of it, and gives all that is ma- 
terial. 

In due time after the finding and decree Sen- 
senderfer tiled a motion for new trial on ground that 
the court erred in admitting any evidence, and ad- 
mitted improper evidence against Sensenderfer’s ob- 
jections, and excluded proper evidence offered by 
Sensenderfer. 

And the finding was vs. the evidence and the 
weight of it, and unsupported by it. And was against 
law and equity, and should be for Sensenderfer. And 
the judgment exceeds the jurisdiction of the Court. 

This motion was overruled. Sensenderfer duly 
excepting. 

Also in due time Sensenderfer filed a motion in 
arrest of judgment on the ground that the Court had 
no jurisdiction in the case. And the petition does 
not state facts sufficient to constitute a cause of ac- 
tion. And upon the whole record the judgment is 
erroneous. 

This was also overruled, Sensenderfer duly ex- 
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cepting. Sensenderfer filed a Bill of Exceptions and 
affidavit for appeal which was. granted, to the Su- 
preme Court of Missouri, where the finding and de- 
cree was affirmed. 84 Mo., p. 104. (See copy of Opin- 
ion Trans. Rec., pp. 51, 52.) Thereupon Sensenderfer 
brings the case to this Court on a Writ of Error. 
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shown by the Land Office records is as follows : 
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Assignment of Errors. 


To reverse the finding and the decree of the Cir- 
euit Court of Pettis County. Mo., and the judgmeut 
of the Supreme Court of Missouri affirming same, 
Plaintiff in’ Error, Sensenderfer, assigns and relies 
upon the following errors in the proceedings, mani- 
fest on the record : 

a 

The Cireuit Court of Pettis County was without 
jurisdiction to render the relief sought and prayed 
for by the petition or bill in equity of the Defend- 
ant in Error, Swisher. to-wit: the correction of the 
alleged errors and mistakes by the officers and agents 
of the United States in matters preliminary to the 
sale of the public domain. 


IT. 
There was no equity in the bill or petition in 
equity of the said Defendant in Error, Swisher. 


The finding and decree of the Circuit Court of 
Pettis County, Mo., was against the weight of evi- 
dence, and wholly unsupported by the evidence. 

[V. 

The finding and decree, under the pleadings and 
the evidence, should have been for the Plaintiff in 
Error instead of the Defendant in Error, being 
wholly unsupported by the evidence. 

¥. 

That the Cireuit Court of Pettis County, Mo., ad- 
mitted incompetent, irrelevant, and immaterial testi- 
mony on behalf of Defendant in Error, Swisher, on 
the trial of this cause. 

VI. 

That the Cireuit Court of Pettis County, Mo., 
erred in refusing to sustain Plaintiff in Error’s mo- 
tion for a new trial and in arrest of the finding and 
decree. | | 

VIL. 

That the Supreme Court of the State of Missouri 
erred in not reversing the decree of the Court of Pet- 
tis County, Mo., on account of errors above enumer- 
ated. 

VILL. 

That parole testimony was improperly admitted 
to establish the contents of the patent certificate al- 
leged to have been issued to M. M. Lampton, no sufh- 
cient foundation having been laid for its admission, 
by proof of its loss or destruction. 

IX. 

The testimony offered and admitted on behalf of 
Defendant was insufficient to establish the facts 
charged in the Bill in Equity, and was competent 
for that purpose. 


The Cireuit Court erred in admitting in evidence 
the Plat Book on file in the office of the Recorder of 
Deeds of Pettis County. to contradict the original ap- 
plication of Lampton, on file in the land department 
at Washington: (1.) Because it did not purport to be 
a copy of any record in the Warsaw, Mo., land office. 
(2.) It was not properly certified. (3.) No loss or de- 
struction of the Patent Certiticate of Lampton had 
heen established, to admit secondary evidence of its 
contents. (4.) Because the original application of 
Lampton must control as to what he intended to en- 
ter and did enter. 


XI. 


"he Circuit Court erred in overruling the objee- 


tion ore femis at the trial to the introduction of anv 
testimony under the petition, because it stated no 
eause of action. 


a 


BRIEF OF PLAINTIFF IN ERROR. 
I. 


The whole subject matter of this suit is within 
the appellate jurisdiction of this Court, Its decision 
involves a “Federal Question.” 

Rev. Stat. U. S.. See. 709, (Ed. 1878.) 
Murray vs. Charleston, 6 Otto, 432. 
Beer Company vs. Massachusetts, 7, Ibid, 25. 


I. 

The equity relied upon by Defendants is predica- 
ted of an alleged mistake by the officers of the local 
land office in matters preliminary to the entry or lo- 
cation and anterior to the issue of the patent. For 
such errors there was provided by statute an ample, 
effective, adequate, and exclusive remedy. 

Rev. Stat. U. S., Sees. 2369, 2370, 2371, (Ed. 
1878.) 
) ITI. 

Equity never contravenes the law; and when 
there is acomplete remedy at law, a Bill in Equity 
must be dismissed; this question is jurisdictional and 
may be raised for the first time in the Appellate 
Court. 

Oelrichs vs. Williams, 15 Wall, 211. 
Wright vs. Ellison, 1 Wall, 161. 
Sullivan vs. Portland & K. R. R. Co., 94 U.S., 


LV. 
When officers of the land department decide, as 

in this case, controverted questions of fact, in the ab- 
sence of fraud or mistake, their decisions on these 
questions are final except as they may be reversed on 
appeal in that department. 

Johnson v. Towsley, 13 Wall., 73-91. 

Wilcox v. Jackson, 13 Peters, 511. 

Lytle v. Arkansas. 9 How.. 333: Shepley v. Cow- 
an, 91 0. S.. 330-340. 

V. 

The decisions of the officers of the land depart- 
ment in the exercise of their funetions was final in 
this case, and Courts cannot properly interfere un- 
less they have misconstrued the law of the case, or 
there was misrepresentation or fraud practiced, nec- 
essarily affecting their judgment, and then only «i 
a proper proceeding. 

Quinby v. Conlan, 104 U.S... 420. 
Steel v. The St. Louis Smelting and Refining 
Co., 106 U.S., 96. 
VI. 

The Cireuit Conrt of Pettis County, Missouri, 
transcended its jurisdiction when it essayed, in a suit 
between private parties, to review, annul, and set 
aside the solemn decision of the land department of 
the Federal Government on a question of fact. 

Quinby v. Conlan, 104 U.S., 420. 
Shepley v. Cowan, 91 U.S., 330-340. 
Moore v. Robbins, 90 Ibid, 530, 
Marquez vy. Frisbie, 101 U.S., 473-479. 


VII. 
The assignment of errors should be sustained. 


The plat book on file in the Recorder's office of Pettis 
County, (folio 77, pp. 30, 31, Ree.), Mo., was inadmiss- 
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ible for any purpose, not being a copy nor purporting 
to be such of any record on file in the Warsaw office; 
if so, it was incompetent to contradict the original 
document on file in the general land office produced 
in court by means of exemplified copies. 

(a) It was made up for the purpose of taxa- 
tion. 

Sec. 36, page 1332, Rev. Stat. Mo. 1855, Vol. II. 

United States vs. Wood, 14 Pet., 430 

Taylor vs. Riggs, 1 Pet., 591. 

ldeLane vs. Moore, 14 How., 253. 

The admission of the certificate made by Marvin, 
Register of the Clinton Land Office. to the State Reg- 
ister of Lands, was of a piece with the above, and was 
erroneous, 


VILL. 


No foundation was properly laid by proving the 
loss of the patent certificate alleged to have been is- 
sued to M. M. Lampton to admit .secondary evidence 
of its contents. 

United States vs. Reyburn, 6 Pet., 352. 

(a) Inthe absence of the certificate, the next 
best evidence was the written application of Lamp- 
ton on file with the land department. 

Blackburn vs. Crawford, 3 Wall, 175. 

IX. 

The whole evidence of the Defendant in Error 
was insuflicient to overcome the record evidence of 
the land department of the United States, and in sim- 
ilar cases to this the Supreme Court of Missouri 
theretofore uniformly held it sufficient, reversing the 
findings and decisions of the tria! courts in the fol- 
lowing cases, which are on all fours with this to-wit: 

Sensenderfer vs. Neale, 66 Mo., 660. 

Sensenderfer vs. Smith, 66 Mo., 80. 
Widdecomb vs. Mercer, 72 Mo., 583. 
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(a) But that court passes these cases sub silen- 
tin, et cum oculo averto. 

In the first of the cases supra, the court uses this 
language: “The Parol testimony tended to show that 
“Neale had located his warrants upon the land in 
“controversy, but it was not strong enough, nor can 
“we conceive of Parol evidence that would be suffi- 
“cient to overcome the record evidence and the De- 
“fendant’s own written application and affidavit to 
“locate the very land for which the patent was issued 
“to him.” 

X, 

The patent from the United States to Lampton, 
(folios S9, 90, p. 37, Trans. Ree.) date April 1. 185%, 
for the west half of northeast quarter See. 33, Twp. 
44, R. 23, though it may never have been delivered, 
had the effect. to vest the legal title in him to said 
tract. 

Opinions of the Att'y Gen., Vol. 7, Part 2, pp. 
1404, 1405. 

United States v. Schurz, 102; U.S. 389, (loe. eit. 
397). 

XI. 

The act of Lampton in conveying the tract de- 
scribed in Prop. X supra, to Defendant in Error, 
Swisher, and his accepting the deed and placing same 
upon the record, and the institution of the suit in 
ejectment against Foreman, the occupant, being done 
with full knowledge of all the facts, was a complete 
ratification and acceptance of the patent: besides it 
betrayed a consciousness that he had no right, title, 
or interest in the tract in controversy now set up and 
decreed to him. (See Cross-examination Lampton, 
folio 51, p. 21. Cross-examination Swisher, folio 37, 
p. 16. and letter to Montgomery, Swisher’s lawyer, 
folios 96 and 97, p. 40, Trans. Rec.) 
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Drakeley v. Gregg, 8 Wall, 242. 
Smith v. Morse, 9 Ibid, 76. 
Marsh v. Fultan Co., 10 Ibid, 676. 


XII. 


Sensenderfer was not bound to take notice of the 
record of deeds from M. M. Lampton, but only from 
those under whom he claimed, and was not affected 
with notice of the deeds relied on by Defendant. 

Maude vs. Rider, 59 Pa. St.. 167. 

Lasey vs. Simpson, 3 Stock, (N. J.) 
Bates vs. Norcross, 14 Pick. 224. 
Croeket vs. MaGuire, 19 Mo. 34. 

Mo. Camant vs. Patterson, 39 Mo. 100. 
74 Mo., 317, 44 Ibid, 564. 

05 Ibid, 23. 46 Ibid 239. 


XUT. ‘ 


Neither the allegations of the bill, nor the evidence, 
bring this case within the recognized equitable doc- 
trine, that when a party, by misrepreséntation or 
fraud, imposes upon the officers of the land depart- 
meut and his improper conduct has caused the wrong- 
ful issuance to a person not entitled to it, of a patent, 
after such title has passed from the government, a 
court of equity ought in a suit between such patentee, 
and the one rightfully entitled to it, divest the legal 
title so acquired and invest it in the one having the 
paramount right, and so it has been held by this 
Court in the following cases: 

Lytle vs. State of Arkansas, 9 How., 328. 
Cunningham vs. Ashley, 14 How., 377. 
Bernard vs. Ashley. 18 How., 44. 

Lytle vs. Arkansas, 22 How., 103. 


XLV. 
Sensenderfer was a purchaser for value without 
notice, knowledge, or information of the pretended 


me ; ‘§ x= i ge a0 4 — Fae ‘ . 
these 4 Shee er. Be TO i touy ad y 
¢é 2 i" 
& 0 % ” 


equitable claim of Swisher and those through whom 
he claims and as such purchaser is entitled to be pro- 
tected. There is not a scintilla of evidence to sup- 


port the finding of the Court that he was a purchaser 


with notice. 
‘Townsend vs. Little. 109 U.S., 504. 
Boone vs. Chiles, 10 Pet.. 177. 
Lea vs. Polk County. Cooper Co. 21 How., 493. 
XV. 

Swisher’s claim to equitable relief was barred 
hy the Statute of Limitations of ten years. ‘This pro- 
ceeding was not commenced until after fwenty years. 
This issue was raised hy the answer. 

Il Story’s Eq. Juris.. see. 1520. 
Richards vs. Watkins, 56 Mo., 553. 
Zoll vs. Carnahan, $3 bid, 35. 

Rogers vs. Brown, 61 bid, 187. 

Ware vs, Galveston City, 111 U.S., 170. 

The bill shows upon its face that the Complain- 
ant was guilty of laches, his claim is stale, and the 
motion in arrest should‘ have been sustained. 

XVI. 

Continuous occupation of the tract under color of 
title and claim of right coupled with the payment of 
taxes by those claiming after and under William R. 
Kemp, constitutes no defense, legal or equitable, to 
Plaintiff’s patent, as the legal title remained in the 
United States until April 20, 1871. when it became 
vested by patent in Sensenderfer. 

United States v. Thompson, 98 U. S., 486. 
Oaksmith v. Johnson, 92 Ibid, 348. 

(a) Nor did possession and payment of taxes 

tend to establish the gist and gravamen of the bill 


that M. M. Lampton became the equitable owner of 
the tract. 


Se 


<x. * 


XVII. 


This Court having appellate jurisdiction of the 
case by reason of the Federal Question involved, it he- 
comes its duty to determine every question raised by 
the Assignment of Errors. 

This case, in all its essential features: is identical 
with the case of Sensenderfer v. Kemp et al., No. 280, 
present term of this Court. 


Respectfully submitted, 
LEVIN H. CAMPBELL. 


SAMUEL P. SPARKS, 
Attorneys for Plaintiff in Error. 
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OCTOBER TERM, 1889. 


WILLIAM SENSENDERFER, Plaintiff in Error, 
Vs. 
SAMUEL SWISHER’S HEIRS. 


cn 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
MISSOURI. 


‘or Delendants in Error, 


GEO. P. B. JACKSON, 


FoR DEFENDANTS IN ERROR. 


OCTOBER TERM, 1889. 


we, 281. 


WILLIAM SENSENDERFER, "aintiff in Error, 
Vs. 
SAMUEL SWISHER’S HEIRS. 


IN ERROR TO THE SUPREVME COURT OF THE STATE OF 
VISSOURI. 


STATEMENT OF THE CASE. 


The plaintiff in error brought an action of ejectment in 
the Pettis Cirenit Court against Swisher, to recover the west 
half of the northeast quarter of section 32. township 44. 
range 25. in Pettis county, Mo. 

The case was removed to the U.S. Cireuit court, where 
Swisher, in conformity with the practice, filed his cross bill, 
that he might assert an equitable title te the land. 

The equities set up were, that one Lampton had entered 


the land in 1856. and received a certitieate from the land of- 


tice, evidencing that facet; that, through the mistake of the 
local officers, the matter was improperly certified to the 
General Land Oftice: that Lampton immediately took pos- 
session of the land and feneed part of it; that he sold it to 
One Mansur, who took POSSESSION and enclosed the whole 
of it,and in 1865. sold it to Swisher, who has, ever since, 
been in actual possession; that there bad been a continued 
actual possession ever since Lampton’s entry, and that 
taxes had been regularly paid all the time; that plaintiff 
in error, with full notice of these facts, and of Swisher’s 
rights, and for the purpose of defrauding him, had procured 
a patent to said land. 

Afterwards, upon stipulation, the case was remanded to 
the Pettis Cireuit Court, to be tried on the pleadings and 
issues, as then made. Upon a trial in that court, evidence 
was adduced, fully sustaining the allegations of the cross- 
bill, 

The court found the issues for Swisher, and decreed the 
legal title to him. 

The plaintiff in error appealed the case to the Supreme 
Court of Missouri, which affirmed the decree, and the plain- 
tiffin error now brings the case to this court. 

Mueh of the evidence in this case was the same as that 
in the case of Sensenderfer vs. Kemp, No, 280, on the docket 
of this court, we therefore ouly mention mm detail that por- 
tion of the evidence peculiar to this case, 

Qn the trial of the cross bill, Swisher, as) the plaintiff 
therein, Introduced evidence as follows: 

The plaintiff SwisuerR, being sworn as a witness, the 
defendant objected to the introduction of any evidence be- 
cause the petition (eross-bill) did uot state tacts sufficient to 
constitute a cause of aetion, and because the Pettis Cirenit 


Court, could not entertain a case to correct auy error of the 


officers of the government, except only where the said offi- 
cers have made a mistake in a question of law, and where a 
patent has been obtained by actual fraud. The objection be- 
ing overruled, the witness testified: 

That be bought the land in controversy from George 
Mansur, in October, 1865; never had any of the original 
leeds, except the one to himself. He took posession ine 
[865 and had occupied it ever since continuously; this was 
part of a larger farm; the S. ) of the S0in dispute was un- 
der tence and in cultivation when witness bought; he fenced 
the balance the next spring and it has been in cultivation 
ever since. The house on this farm was 100 yards east of 
this SO, the orehard came to the line of this 80 and was 
enclosed with the same fence. Witness had lived on this 
farm ever since he bought it. Part of the 80> was enclosed 
in ISO with a hedve large enough te turn stock, and there 
Was also a cross hedge on it. Mausur was living on the 
place when witness bought it. Aftera few months Mansur 
lett and witness has never been able to tind him, although 
he afterwards endeavored to do so. Witness had never 
seen Mansur’s title papers: Mansur left his trunk at wit- 
ness’ house and never sent for it. The trunk was. finally 
opened and 4 large amount of scraps of paper was found so 
badly eaten by mice that nothing could be made out of them. 
Witness knew of a mortgage on this land from Mansur to 
Lampton, he had paid off about $1500 of it. Witness first 
suw Sensenderter in the summer or fall of IS8e2; he came to 
Witness’ house and told witness that he had SO acres of wit. 
ness’ lnand: he told witness all about how he had entered it, 
but witness could not recollect how it was done: he wanted 
to sell it to witness for 825 per acre: he showed witness the 
numbers and witness then pointed out the land; witness 


asked him why he put people to so much trouble by enter- 


ing their improved land, and why he did not enter wild land, 
he said he would not have that; would not pay the taxes on 
raw land for it; that he had been broken up twice in St. 
Louis and took this way to get a piece of land; that he had 
been at the land office at Boonville, looking up mistakes made 
in Jand entries; this land is a mile and a half from the M., 
K.& T. nailway, and three miles trom Windsor, which was 
not very large, but an old town and trading place. The 
land that witness bought from Mansur was all that included 
in the Lampton entries as they appear on the certified plat. 
Witness did not know of any unentered land at that 
time in that section of the country; Sensenderfer said he 
had entered 80 acres or had SO acres of witness’ land; he 
told witness about a piece of land in section 33, that he said 
Lampton had entered. A deed was afterwards gotten from 
Lampton for the 80 aeres in section 33, but was given up, 
it was not obtained with the witness’ consent; he knew 
something about it having been obtained; he did not have 
suit brought against the Foreman for possession. His at- 


torney did it, he knew something about it. 


KR. 1D. MEANS testified, that he had lived in the south- 
west part of Pettis county since 1832; Mark L. Means was a 
second cousin of the witness. Witness had known him 25 
or 50 vears: he died during the war; had been an officer in 
the land oftice at Warsaw. The certificate to the plat in the 
reeorder’s office of Pettis county was in lis hand writing. 
(It was then admitted that the plat and the certificate and 
signature thereto were i the hand writing of Mark L. Means, 
Register of the land office at Warsaw.) Witness did not re- 
member when M. L. Meaus went into office, but he was there 
in T8os8. Witness had entered a great deal of land at that 
oftice for himself and others; liveda mile and a half from the 


land in controversy in [855 and 1896, When people came in 


there to enter land, they often came to witness, and he was 
at the land oftice two or three dozen times a year. 
His father was one of the first settlers, and was there before 
the land was surveyed by the government. Witness car- 
ried a tlag while the government was surveying there, and 
helped to survey the land in controversy. This was in 1830, 
oraloug there. le knew every piece of land that was en- 
tered in that neighborhood. When he went to the office at 
Warsaw he would look to-see if any new land had been en- 
tered. When a man entered land they emered it on the 
plat book by writing the name across the plat book, and you 
could tell by looking at the plat book whether a piece of 
land Was vacant or not. Witness knew the land im contro- 
versy from the time it Was surveyed by the government un 
til it was entered, and had known it ever sinee; he first met 
M. M. Lampton in G:eorgetown, (county seat of Pettis coun- 
tv at that time) in the fall of 1855. Tle inquired of witness 
about land, and witness told him that there was good vacant 
land in his neighborhood. The second day after that Lamp- 
ton went to witness’ bouse and witness showed him the 
land he had told him of and be was pleased with it. Lampton 
came back a second time and they went over the land, and 
withess went with him to Warsaw and he entered some land, 
at that time he entered the N. W. | of 53 and the N. 4 orthe 
N. EB. | of $2: Lampton then went to Kentucky, and came 
back in the spring of TS56. and he and witness again went to 
the Jand offiee and Lampton entered some more land, 

a row of forties south of that formerly entered, and 
one forty south of the land in dispute. Witness remembered 
Lampton’s entry of the N. E. of the S. W. of 55 that was the 
last 40 he entered: about July [S56 Atter Lampton had 
made his entries in the spring of 1856 there wasalarge body 


of vacant land on the west of his entries between him anda 


Tt 


man named Ilammons. and it was understood between them 
that they would enter all of that land. A man by the name 
of Smoot, from Ilinois, came in and looked around a day or 
two and went to the land office, and came back and said he 
had entered this west ! of the N. E. of 52 in controversy. 
Lamoton had before entered the 40 south of it, and thought 
no one would take this for awhile, and was seared when he 
thought Smoot had entered it. Tle and withess went to the 
land office that night, got there about daylight, met Marvin, 
the register, and Lampton said he supposed Smoot had en- 
tered his land, they went to the land office books and found 
it Was not entered: Lampton then eutered it, the 50 acres in 
controversy. Witness saw the plat book and that the land 
Was Vacant; Lampton entered it) aud got the certificate ; 
they went home and Lampton and Hammous compared num- 
bers, and the next night they went down with Hammous and 
he entered all in the section lying west of Lampton in that 
section; there was a duplicate for this land to Lampton. 
Witness frequently saw it. When Hammons came back 
from the land oftice Lampton got the surveyor of Henry 
county to survey his land. Ile made the survey trom the 
certificates of entry, and witness carried the chain: this was 
only a short time after the entry, he surveyed Lampton’s 
Whole tract and did so from the papers: the surveyor is 
dead. Lampton built a house that spring and summer: bis 
varden ran to or near the line of the SOQin dispute; he used 
to talk about the shape of his land, six forties in each section. 
Ile never entered the W.! of the N. EK. of 55: he elaimed 
his land was a mile one way and three-quarters the other: he 
lived there until ae sold to Mausur: Lampton improved Oi) 
or SQ acres of the whole tract, and tenced part of the SO in 
controversy vext to his house. Mansur bought the land and 


moved there. Witness had not seen the ceertifierte since 


Williams made the survey; Lampton lived with witness 
While building his house, and frequently had his papers out, 
and prided bimself and talked about the shape of his land. 
Mansur sold the land to Swisher. When Lampton went to 
the land oftice he had gold with which to make the entry of 
the SO acres in controversy: Marvin proposed to sell him a 
land warrant, and Lampton paid Marvin the money and Mar- 
Vin used the warrant to enter the land with, and Lampton 
signed an application in blank which Marvin said he would 
till up. Witness was possitive and did‘not think he could be 
mistaken about the certificate being for the land in contro- 
versy. Hle never heard Lampton say a word about entering 
the W.! of the N. EK. of 33, he did not want to go as tar east 
as he had already gone with his entries. Witness had never 
heard anything about Lampton entering land in the N. E. of 
oo, until he beard it from Seusenderter. 

Ou cross eXamination this witness said that he could 
not state exaetiy but thought Lampton hac entered the land 
in dispnie in May or June 1856.  Lamptonu’s first entry was 
the EK. iN. EB. 32 and the N. W. 33, in the fallof 1855. Wit- 
Hess Was not sure that the Jnand in dispute was his last entry, 
thought he had entered N. BE. oS. W. 33 a short time after 
that in dispute. He entered the N. WLS. B.452 in April [S8o6. 
Marvin at first told Lampton le thought Smoot had entered 
his land and then looked aud said he bad not. Witness 
didu’t see the application except that Lampton signed it and 
Marvin said he would fill it up. Lampton signed it and Matr- 
vin said he would vouch for the papers. Witness didn’t 
read the application and don’t know whether it was filled up 
or not when Lamption signed it: Marvin said he wouid fill it 
tt}. Witness knew one A. ©, f‘lark. leant lial rat recolleet of 
being on the W.) N. BE. 383 with him. nor of meeting Clark at 


the land oftice when withess sud Lampton were there, Wit- 


ness had helped to survey section 55 in the government sur- 
vey, and had sinee helped to survey a great deal of land in 
that neighborhood from time to time. Did not recollect 
Lampton saying he thought of entering the W. ) N. BE, of 33, 
because there was water on it. There is, in faet, water on it, 
but the main water was on the N. W. | of 33, and that Lamp- 
ton had already entered; there is none on the W. ) N, BE. of 
32. If witness should see the application and it called for 
the land in 33, it would not change his opinion; he would 
still say that Lampton had entered that in 32. 

M. M. LAMpron testified: That he was 62 years old, 
had moved from Kentucky to Pettis county in April, Tso6; 
first came here in the fall of 1855, met R. DD. Means in 
Georgetown and went to his house. Means went with 
him to the land office. in the fall of 1855, and he then 
entered 240 acres, in section 32 and 33, all Iving ina body. 
Could not give the numbers; he afterward entered other 
land; could not say now how it lay. He entered some 
south of the first. Tle came back again In April, DSob. 
Means was with him when he made all bis entries. He = en- 
tered the SO in controversy in June 1856.) This S0 was un 
derstood by the neighbors to be left for him. A man named 
Smoot had been to the oftiee at Warsaw and thought he had 
entered this land, and wanted to sell it to the witness; 
Means and witness went to Warsaw and Marvin the Regis- 
ter examined ihe books and told witness that Smoot had not 
entered it: they then had some talk about a land warrant: 
Witness gave Marvin the goldand he said he would tix it all 
right. Witness depended on him and signed a blank appli- 
cation and lett it with him to fill up, and he said he would 
fill it up all right: he gave witness a certificate for 
the land tm dispute. Witness told) Marvin that Smoot 


hand entered ai 40 whieh witness wanted. Marvin said 


) 


he thought Smoot would take up his entry, and = if 
he did witness could have it. The next month he went there 
and entered the other 40, the last he entered; that put his 
land in an “ oblong square,” three quarters of a mile north 
and south and one mile east and west. The land is near the 
corners of Pettis, Benton and Henry counties. Williams, 
surveyor of Henry county, surveyed all of witness’ land, in- 
cluding the land in dispute, and established corners from the 
certificates of entry. Means and Nelson assisted in the sur- 
vey. Witness built a house on his land about 75 or 100 
vards from the land in dispute and fenced the part of the 80 
in dispute nearest his house. Tle lived there from August 
Iso6 until he sold to Mansur in 1859 or 1860; took a mort- 
gage from Mausur for part of the purchase money.” Witness 
had also mortgaged the land before that: Mansur went iuto 
possession. When witness sold to Mansur the deed and 
mortgage were drawn from the certificates of entry, which 
were then turned over to Mansur. “ Sensenderter came to 
see me about this 80; }told him that if it were any other S80 in 
the traet. | might think he had some chance, but | was most 
particular about this 80, for | got it to square my land, and 
it Was near my garden. I never gota patent to any of the 
land | entered. | paid taxes on the land until | sold it.” 
On cross examination witness stated that he did not tell 
Sensenderter that it must have been a mistake on his part, 
or anvthing of that kind. His recollection was that the pa- 
per he signed at Warsaw was a printed blank: he talked 
frequently with Sensenderfer and did not tell him that he 
had made a mistake,or that it was his mistake. After Sen- 
sender made his claim, he made a quit claim deed to the W. 
'N. FE. 33 so that Swisher would vot hold him on his: war- 
ranty to Mansur for the land. He knew that he wanted to 


entey the land in dispute: would not have bad the land in 33; 


1a 


he never entered the land in 33, never intended to enter it 
and vever claimed it. The paper he signed in blank at War- 
saW Was the application; didn’t authorize Marvin to fill the 
application with anything. Signed the blank and Marvin 
said he would fill it up and fix it all right. 

The plaintiff then read the despositions of Thomas O 
Gieary, Gustave Reiche, George Ritchey, John N. Gott, (Print- 
ed record, 22 to 30.) Showing couversatious With Sensen- 
derfer, and explaining the character of entries on the records 
in the Boonville Land Office and Sensenderter’s work in con- 
nection therewith. 

This evidence was set forth in detail in the preceding 
case of Sensenderter vs. Kemp. The portion of it: peculiar 
to this case, shows that on page Il of the tract book at the 
Boonville office the following entries were made: M. M. 
Lampton made a cash entry on November L6th, 1855, of the 
Keb ON. BE. O2 and N.W, | 35, T. 44, RB. 253 on April 26, D856, 
M. M. Lampton made cash entry of N BE, S BE, 52 and N W, 
S Woand N WLS E,and N ELS EF. 55; on June bith, 1856, 
M. M. Lampton located M. L. W. No, 26.584, Aet of T8556, on 
the W.) N. EL 3s, T. 44. R. 23. (which it is claimed was a 
mistake and should have been in seetion 52;) on July oth, 
Iso6, M. M. Lampton made a cash entry of N ELS W, 35, 
1. 2s on November 2ist. 1856, Benjamin W. Brice located 
M. L. W. No. 40.872, Act of 1855, on the W. 3 of the N. E. 
63, 44-23: (being the same land which it appeared, in the line 
immediately above the entry of Brice’s location, had been lo- 
eated by Lampton in June preceding.) A copy of that por- 
tion of the tract book showing the above entries will be 
found on page 27 of the printed record. There is also at- 
tached to the deposition of Reiche a letter from the Commis- 
sioner of the land office, dated Washington, November loth, 


i872: (after the controversy had arisen over Sensender- 


fer’s claim, addressed to the Register and Receiver at Boon- 
ville, Mo., calling attention to the conflict between the loca- 
tions of Brice and Lampton on the W. ) N. EB. 33. 

The plaintiff then offered in evidence the patent from 
the United States to Benjamin W. Brice to the W. 4 N. E. | 
section 33, T. 44, R. 25, dated November L0Oth, 1859, 

Also the plat of eutries of land in Pettis county, certi- 
tied on July Ist, 1858, by Mark L. Means, Register of the 
land office at Warsaw, Mo., as containing “all the territory 
in, Pettis county, Missouri, with the names of the original 
purchasers endorsed on each tract purchased at said land 
office, as appears by the original plat book and records in 
said oftice, and that said plats are correctly transeribed with 
the endorsements thereon.” 

It was admitted by the detendant that said certificate 
Was written by Means, the Register of the land office, and 
that said map since L858 had been kept in the proper clerk’s 
oftice of Pettis county until the ereation of the office of re- 
corder, in whose office it has since been kept, and that it 
has, Sinee TS58, been used and referred to as evidence of the 
source of title to yovernmenut land tn sar eounty, 

lt was further admitted that the land office at Warsaw, 
with its records and contents, Was destroved by fire tn 1862 
The defendant objected to its admission because it Is not 
certified as required and because it does not purport to be a 
copy of any record, memoranda or paper, in any United 
States Land Office, and because the number of acres and 
number of survey are not given. 

A copy of that portion of the certified plat) showing 
sections 31, 32 and 33, T. 44, R. 25, will be tound opposite 
mige SL of the printed record. | 

Deeds affecting the land in controversy were then re od 


inevidence as follows: 


is 


Mortgage from Lampton to Caldwell, dated January 
loth, [85a, recorded January 20th, DSos. 

Deed of trust from Lampton and wife to Robert Allen, 
trustee for Bushnell and Tutt, dated December 2sth, 185s, 
recorded January 5d, 1859. 

Warranty deed from Lampton and wite to Mansur, 
dated October Lith, 4860, recorded October L5th, L860. 


Mortgage from Manusur to Lampton, dated and recorded 
same as preceeding deed. 

Warranty deed from Mansur and wife to Swisher, dated 
October Lith, 1865, reeorded January 27th, S66, 

Plaintiff then read a certified copy trom the office of the 
Register of Lands of Missouri, of a report of entries made 
at the land office at Warsaw, showing that M. M. Lampton 
had entered the W.) of the N. E. | of Section 52, T. 44, R. 


"’>. and which was certitied as follows: 


Land Oftice, Warsaw, Mo., Dee. 1856. 

lL herby certify that the attached two hundred and thirty- 
eight pages contain a true abstract of the lands sold for 
cash and located with warrants at this office, between the 
first day of November, 1855 and the loth day of November, 
fSoo, both days inclusive. A.C. MARVIN, 

Register. 

Also another copy of the same character trom the of. 
tice of the Register of Lands of Missouri, as follows: 

* List of lands sold at the land office at Warsaw, Mo., 
from the l6th day of November, [8o6, to the loth day of 
November, 1857, inelusiye. 

Then follows: “ B. W. Bruce, 80 aeres, W. ! of N. BE. 
Section 53: T. 44, Ro 23.5 To which is added a certificate in 


these words: 


1.5 


~ Land Oftice, Warsaw Mo., Nov. 15, 1857." 

I, M. L. Means, Register of land office of Warsaw. Mo., 
certify that the foregoing is a true list of lands sold at this 
oftice from the Lith day of November, 1856, to the 15th day 
of November, 1857, inclusive. M. L. MEANs. 

Register. 

Plaintiff introduced in evidence the tax book of Pettis 
county showing that the property in question was assessed 
to M. M. Lampton in 1857; that from I860to 1865 inclusive, 
the land was assessed to Mansur: in 1867 and S68 to 
Lampton, and in 1369 and afterwards to Swisher; for the 
years not mentioned there were either no assessments or the 
books could not be found. The tax books introduced in 


evidence showed that the taxes had been paid. 


It was also shown that DB. W. Brice who claimed to have 
entered the W.o! N. BE. 385 had died in Obio in or prior to 
Is62. and that:in the division of his estate. under his will, his 

, 


daughter acquired the SO acres in 33, and sold it to one 


Foreman in IS68, who then took possession of it. 


The withess Means being recalled, further tes.itied that 
in ISOM and IS70 there were no vacant lands unentered in 
that part of Pettis county; that he had kept a plat of that 
township until all the land was entered aud marked it off as 
it was entered. Tle knew the lnud was all entered before 
the land office burned at Warsaw, from examination and 


from What the officers told him. 
Plaintiff closed. 


The defendant Sensenderter then introduced in evidence 
“a patent from the United States to himself for the west ! of 
the N. W. |, seetion 82. T. 44. R. 23, dated Jannarv 10th, 


ISi 1. 


He also read in evidence a certified copy of a patent 
from the United States to M. M. Lampton forthe W. ) N. E. 
1, Sec. 33, T. 44. Ro 25, dated April Ist, 1859. (Lampton tes- | 
tified that he had never received any patent whatever. ) 

The defendant then read the letter trom the General 
Land Office at Washington, dated May 22nd, 1855, addressed 
to Plattsburg, Mo., showing that the local land ofticers 
were in the habit of accepting applications signed in blank 
and afterwards filling them up, the letter of the Commission- 
er advised the Register at Plattsburg that he might, on re- 
quest, do so, but that the applicant alone would be respon- 
sible tor any errors. 

Defendaut also read a copy of a letter from the Commis- 
sioner of the General Land Office to John Montgomery, Jr. 
(then attorney for Swisher) replying to Inquiries as to Lamp- 
ton’s entries, and stating that it appeared from the tract book 
abstract and application that Lampton had entered the W. 
N. EL 353 and not 32,and that B. W. Brice had afterwards lo- 
cated a warrant on the above SO acres in 33, but that Brice’s 
location Was invalid. This letter was dated November loth, 
IS72, after the defendant Sensenderter had set up his claim. 

The defendant then read a copy of an application dated 
Land Office Warsaw. Mo., June Lith, 1856, signed by M. M. 
Lampton and attested by Marvin, Register and Holden, Re- 
eeiver, Which reads that Lampton located the WY.) N. EF. 
See. oa, 44-25. 

The defendant, Seusenderter, testified as to lis moving 
from St. Louis to Boonville, and of his having read a paper 
about “overlooked” tracts of land. tle went to the land 
office and looked to see if he could tind any such, he did 
find and enter some 50 or 40 tracts: he “entered it all blind.” 


that is. he did not see it. When he entered the land in dis- 


lo 


pute he knew nothing about it, except that the plats in the 
office showed it prairie; some two or three months after- 
wards in looking over the land office books, he found a dou- 
ble entry of the W. 4, N. BE. of 55:3 he then wrote to his 
lawyer at Washington and gota reply, which was lost. He 
had never seen the land when he entered it. He 
Was ip Sedalia the first time in September, 1871, was a stran- 
ger; on Main street he went into a crowd and met Lampton 
and joined in the couversation; told Lampton he was look- 
ing after lands he had entered: told bim the numbers, and 
Lampton said he had entered that land; he then wrote to 
Washington and informed timself: the next fall he went to 
see Swisher, and told him about his entry of this land and 
what Lampton had told him the vear before, but that he, 
witness, had posted himself and was satisfied it was his 
land, and that Lampton’s location was in 34. Lampton had 
previously told him that Swisher was the present owner and 
occupant of the land. He denied that te told Swisher that 
he would not enter vacant land, or that he had failed in bus- 
iness in St Louis, or that his business in Boonville was to 
look up mistakes in land entries, but told him he bad * en- 
tered it blind.” After the receipt of the letter to Montgom- 
ery he again talked with Lampton, who said he did not see 
how he made that mistake, but it seemed that he did make a 
mistake. Witness also denied the conversation testified to 
by OGeary., 

On cross examination he testified as to his dealings in 
real estate before going to Boonville, where he moved in 
August, I870, and ina day or two went to the land offiee ; 
he did so beeause, just before that, he had read in a paper 
that a congressman had noticed in the laud office at Wash- 
ington that a piece of land near DesMome was vacant and 


had entered it and bad make a good thing of if. and wit- 


ness thought he might do the same. He went through the 
whole of the tract book of the Boonville office and found 
some 500,000 acres Vacant: be spent uine-teuths of bis time 
at the land office: when he fonnd a piece vacant ke would 
write to his attorney at Washington, and if be found it 
Vacant there he would enter it. He wrote to Washington 
before he made this entry, for his attorney” to 
seve if it was vacant, and he replied that it 
was. This was one of his first entries: he wrote be- 
fore he entered the land because he had learned trom ex- 
perience that there were some counftlicts and mistakes in en- 
tries, and he wanted to kuow if this appeared vacant at 
Washington; after he found about the Lampton entry, le 
wrote to his attorney again, thinks he wrote in March, 18¢1, 
about the double entry: when he saw there was a double en- 
try on the Brice land, he wrote to his attorney in Washing- 
ton that that might prove a double entry, and it might con- 
fliet with his entry: that was before he got his patent to the 
land: he knew that Pettis county joined Cooper county and 
that there were railroads through Pettis county. He went 
through the books of all the entries in Pettis county, before 
he made any entries; he did not go to see the land uniil he 
got his patent, because it, he thought, Was worth S125 an 


got his patent A. C. Widdicombe 


acre, unvy Way: after he eg 
told him he thought he would tind some coufliet and he made 
no more entries until he went and saw what he had entered. 
When he made these entries he did not think it was neces- 
sary to look outside of the record: be made eight eutries in 
Pettis county, five of them were canceled because of con- 
flicting entries as shown by the records or when older pa- 
tents were found: he tirst met A. C. Widdicombe when he 
went to Boonville. Tle was making entries also, did not 


think Widdieombe told him about the likelihood of contliet- 


an 


ing entries, until just before he went to Washington in 1871; 
he then investigated and made no more entries after that. 
He learned while making entries that the books were not 
entirely reliable; it was the talk in the office that those re- 
cords were not entirely correct; he learned there of the 
burning of the Warsaw office and kuew that the books at 
soonville were copies made at Washington. He saw by the 
books that the land in Pettis county was about all taken 
Inany vears before; thought these were overlooked tracts. 
His object in going to see the people was not to compromise 
with them. When he got his patents he went to see the 
lands and found the claimants. Swisher wanted to comprom- 
ise with him and offered *5 per acre; he told Swisher that the 
land was worth 825. When he examined the tract book he 
counted the forties that were entered in each section and 
when he found 16 forties entered in a section he looked no 
farther; if he found less he looked tor the vaeant ones; he 
went to Neals with O’Geary in September, Is7},and went to 
Swisher’s a year after. Can't say What his conversation 
with with O’Geary was, but was sure he did not say what 
O’Greary testified to: prior to Montgomery’s getting the 
letter from the general land office, Lampton said be was sure 
he entered this land; afterthat he said he must be mistaken. 
He always claimed to have entered this land until [S¢4,when 
he got “ weak-kneed ” about it and then he said it seemed as 
if he had made a mistake, “IT may have tried to get Swisher 
to go and get the piece in 53 and give up the piece in 42 to 
me.” Did not notice the conflict in section 55 until two or 
three months after he had entered this land. 

The defendant then read a deposition of A. ©. Clark, 
presumably for the purpose of showing that Lampton in- 
tended to enter the W. ! of the N. E. of 23 instead of 32; if 


such was the purpose it was a dismal failure. The depos. 


Is 


tion is found at pages 45 and 46 of the printed record. The 
substance of it is that in June 1856 the witness resided near 
Windsor, Missouri, and knew Lampton, and that in May or 
June 1856. Lampton and Means went to Warsaw to enter 
land in section $2, T. 44, R. 25.as he stated to witness after 
his return. Witness lived about 4 miles from section 32, 
and was acquainted with the land in sections 52 and 33.) In 
April 1856, Lampton in company with Means, the witness 
aud seyeral ethers did view the land in 35, and Lampton 
said he liked it and spoke of entering it. The next day 
Lampton and witness were inthe land office at Warsaw and 
Lampton made an entry, but witness did not know what 
land he entered: at the time before referred to, Lampton 
and the others viewed the land in sections $2,535, 28 and 29. 
Lampton viewed all the lands in section 52, he having for- 
merly entered land there. There were some pools of water 
on the WL.) N. BE. 358; did not think there was any water of 
consequence on the W. iN. BE. 32.) Lampton said it would 
make a nice stock farm, but said nothing of entering mt for 
himself on aecount of the water. Witness remembered 
nothing else that had been said by Lampton 


It was then admitted by the plaintiff Swisher that about 
Isv3 Lampton conveyed to him by quit claim the W. !) N. E, 
oo and that soon after a suit in ejectment was brought 
wgainst one Foreman tor possession of that land, and was 
afterwards dismissed. 


the defendant closed. 


The plaintiff in rebuttal called Johu Montgomery, who 
testified that when Sensenderter began the suit against 
Swisher, the latter emploved witness as attorney, and wit- 
hess wrote to the Land Office at Washington and received 


the letter read in evidence. Witness also got a copy of the 


1¢)) 


patent to Lampton forthe W.) N. EB. 33, and he then pro- 
cured the quit claim deed from Lampton to Swisher, and in- 
stituted the suit against Foreman: he did this as a precan- 
tion to protect Swisher, because the statute of limitation was 
about to become a bar. He afterwards found that Sinnet 
had the Brice patent and he dismissed the suit against Fore- 
man, because after examination he saw he could not 
maintain that suit, but thought they could the one against 
Sensenderfer; did not think Swisher knew about this until 
after it was done. “Then he approved it, as he deterred to 
my office and action as his attorney. I never showed the 
Washington letter to Lampton, he always pretended that he 
had no claim to the Brice 80, the W. !) N. BE. 33, and that he 
had not entered that 80.” 


This was all the evidence. 
The tinding and decree was for Swisher as betore stated. 
GEO. PL ib. JACKSON, 


For DEPENDANTS IN ERROR. 


POINTS AND AUTHORITIES. 
a 


f 


The Ciremt Court of Pettis county had jurisdiction to + 
determine the issues presented in this case avd to render the 
decree which it did. 

The action of the ofticers of the land oftice in permitting 
the plaintiff in error, Sensenderter, to locate his warrant up- 
on and in granting bima patent to the land in controversy 
Was not conclusive upon the rights of the defendants nor of 
any issue raised in this case. 

No such isues as are here presented were ever before 
or passed upon by any officer in the land department: no 
notice of any kind was ever given to the defendauts in error 
orto their ancestors in tithe, nor did any of them ever have 
any opportunity to present their claims or resist that of Sen- 
senderter., 

Garland vs. Wynn, 20 Tlow., 6. 

Lindsey vs. Hawes 2 Black, 554. 
Johnson vs. Towsley, 13 Wall. 72. 
Lytle vs. Arkansas, 22 How. 192. 


Carroll vs afford, 5 Tlow., 460, 
r & ¥ 


Meddlecor “Ad * Si = | Som sag CL Cham. 


The tinding and decree involve two questions: 

First——did Lampton enter the land in controversy in 
[8o6? and, second—did Sensenderter have notice of that 
fact, When he claims to have entered the same land in IS70? 


FIRST. 


The testimony of Means and Lampton is very emphatie, 
that Lampton did enter that particular tract. They give the 


details, whieh render it certain that they cannot be mistaken. 


a 0 


21 


They both remember the contents of the certifieate from 
Which this land was surveyed soon after the entry, and from 
which the subsequent conveyances were drawn. Mr. Meaus. 
not long afterwards, examined the records in the land oftice 
at Warsaw, and found that this particular eighty was re- 
corded as entered. The certified copies, or abstracts, of 
that record, sent, one to Pettis county and the other to the 
State Register of Lands, confirm these witnesses, by certi- 
fving this land to have been entered by Lampton. 

Whatever mistake there was, was made by the officers 
of the local office at Warsaw, in filling up the application. 

low such mistakes could easily be made, how they 
could be transmitted to the General Land office, and how, 
after the burning of the Warsaw office, they were repeated 
in the copies furnished from the General Office to the new 
local office at Boonville, was all fully explained in the brief 
filed in the case of this same plaintif? in error against Kemp, 
et al, now pending in this court, and It Is not necessary to 


repeat it here. 


This case is so similial to that one, that we respeetfully 
refer to the breif submitted by the respondents in that case. 
The certified copies furnished to Pettis county, and to the 
State Register of Lands, from the Warsaw land office, were 
competent evidence, 


Hedrick Va. lliughes, lo Wall. pt 


The equitale title passed trom the yovernment upon the 
granting of the certificate, and the United States held the 
legal title in trust for the purchaser. 

Wickersham vs. Woolbeck, 57 Mo., 61. 
Carrol vs. Safford, 5 How., 460, 
Widdicombe vs. Childers, 84 Mo., 384. 


A court of chancery has the same power to render a de- 
cree concerning the title in such case.as in any other. Same 


CUSECS. 


SECOND. 


The appellant had notice of respondent's title. The reg- 
istry law does not apply to or affect the title from the gov- 
ernment. 


KR. S.. Mo. IS79, Sees. O91, 692 and 695, 


“SEC. OOL Every instrument in writing that conveys 
any real estate, or whereby any real estate may be affected, 
in law or equity, proved or acknowledged, and certified in 
the manner herein before prescribed, shall be recorded in 
the office of the Recorder of the county in which such = real 


estate is situated.” 


“Sec. 692. Every such instrument, certified and record- 
edin the manner herein before described shall, trom = the 
time of tiling the same with the Recorder for record, impart 
notice to all persons of the contents thereof: and all subse- 
quent purchasers and mortgeagees shall be deemed, in law 


and equity, to purchase with notice.” 


"Spee. 695. No such instrument in writing shall be valid, 
except between the parties thereto, and such as have actual 
notice thereof, until the same shall be deposited with the Re- 


corder ter reeord.” 


These sections clearly apply only to deeds between indl- 
viduals, executed under the formalities preseribed by the 
State Statute, and have no reference to evidences of title, 


either legal or equitable, issued by the United States. 


i 
a 
5 
; 


The common law applies, and the possession of Swisher 
Was notice tothe world concerning the entry from the gov- 
ernment, 

Buck vs. Holloway, 2 J. J. Marsh. 180, 
Bartlett vs. Glascock, 4 Mo., 62. 
Landes vs. Brant, 10 How., 375-6. 


Widdecombe vs, Childers ef al., supra, 


But beyond that, the evidence leaves no doubt but Sen- 


senderter had actual notice. He was engaged in hunting up 


just such mistakes as occured in the actions of the ovticers 


of the land office, subsequent to Lampton’s eutry: his pur- 
pose was to take advantage of them, and if be did not know 
all the particulars—if he had not ascertained the name of 
the actual owner—it was because he closed his eyes to the 
truth: beeause, being couscious of the means of informa- 
tion, he purposely refused to follow it to its legimate con- 
clusion, and that is notice. 

Rhodes vs. Outealt, 40 Mo. 370. 

Stephenson vs. Smith, 70 Mo., 616-7. 

Speck vs. Riggin, 40 Mo., 4065. 

Widdicombe vs. Childers, ef al, Supra, 

Wade on Notice, par. 279. 


” Pomeroy, Eq. Jur. Sec. 0%. 
Lil. 


There is nothing in the point made by appellant that re- 
spondenut’s cause of action is barred by limitation. Limita- 
tion never begins to run until a cause of action has accrued, 
which did not oceur in this instance until Sensenderter 
claimed to have entered the land and set up the title. 

jut why should the actual occupant of land be hunting 


up claimants in order to sue them? Whois to say that they 


24) 


will everattempt to assert their pretended ciaims? 


Upon 


appellant’s theory, a man with some pretended right to a 
piece of land in the possession of another, or even the legal 
title, which could not be enforced in the courts to-day, has 
only to lie in wait ten years, and then, that whieh was worth- 
less, by silence and delay has become a title superior to that 


of him who has, all the time, been in the actual possession of 


» 


the land, under an unquestionable equity, if not more. By 
the failure of the party out of possession to assert his claim, 
the party in possession is barred of bis equities and defences, 
That is not the law. 

It is not considered necessary to add anything by way 
of argument here, owing to the similarity between this case 
and that of the plaintiff in error against Kemp, in which case 
the questions here involyed were discussed at length. 


GEO. PLB. JACKSON, 


FoR DEFENDANTS IN ERROR. 
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FILED MARCH 15, 1SS7. 


SUPREME COURT OF THE UNITED STATES. 
' OCTOBER TERM, IssD. 


No, 305. 


i) 
J. M. SHIVELY. APPELLANT. 
7" 
NANCY WELCH. JOSEPH NO DOLPH. W. W. UPTON, AND 
JAMES W. WELCH 
APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
> rik DISTRICT OF OREGON, 


Jupp & Derweriter. Privrer- 


J. M. SHIVELY VS. NANCY WELCH ET AL. l 


] Unirep States OF AMERICA, } 
District of Oregon, j ney 


To Naney Welch, Joseph N. Dolph, W. W: Upton, and James W. 

Welch, Greeting: 

Whereas John M Shively las late ly appealed LO the Supreme Court 
of the United States from a decree rendered in the circuit court of 
the United States for the district of Oregon in your favor and has 
given the security required by law, you are therefore hereby cited 
and admonished to be and appear at a Supreme Court of the United 
States to be holden at Washington on the second Monday of Octo- 
ber, A. 1). { orbit en hunedre d and ( bernaty SIX, lo show CAUSC, if any 
there be, why the said decree should not ve corrected and speedy 
justice should not be done to the eg sin that behalf. 

Given under my hand,at Portland, in said district, this April 17, 
LSSt). 

MATTHEW P. DEADY, 
{_S. District Judge, Oregon. 


DisTRICT OF OREGON, 8s: 


Due service of the within on my mie, as solicitor for defend- 
arts, at Portland, Oregon, on tl 5 17th day of April, 1586, is hereby 
ahi knowledged and admitted. 

hk. C. BRONAUGHL, 


Solicitor for De fendant . 


| Mndorsed:] No. —. U.S. circuit court, district of Oregon. John 
M. Shirely, appellant, vs. Nancy Welch, J. N. Dolph, W. W. Upton, 
& James W. Welch. def’ts & appellees. Citation on appeal. Filed 
April 17th, Iss6. —— —, clerk, by —— ——, deputy clerk. 


. ? 
hited Apr. li, ISS6. hi. Il. Lamson, clerk. 


|! UNITED STATES OF AMERICA, | 
District Z| () eon, } , 


To Nancy Welch, Joseph N. Dolph, W. W. Upton, and James W. 

Welch, Greeting : 

Whereas John M. Shiveley has lately appealed to the Supreme 
Court of the United States from a decree rendered in the cireuit 
court of the United States for the district of Oregon in your favor, 
and has given the security required by law, vou are therefore 
hereby cited and admonished to be and appear at a Supreme Court 
of the United States to be holden at Washington On a9 second 
Monday of | ketober, A. |) elghteen hun lred and el glity- to show 
cause, il any there be, whi the suid decree should not “a geben 


and Spee ly justice should not be done to the evil in that behalf. 
Gaiven under my hand, at Portland. in said di this April ‘7, 
LSSH. 


MATTHEW P. DEADY, 
~S. District Juclge, Oregon. 


~ 


yA J. M. SHIVE’.Y VS... NANCY WELCH ET AL. 


ISTRICT OF REGON, 88; 
}) () , 
Due service of the within citation upon me, as solicitor for de- , 
fendants, at Portland, Oregon, on this 17th day of April, ISS6, 1s 
hereby acknowledged WX admitted, 


bk. C. BRONAUGH, a, 
Solicitor fur Lh fendaunts. ’ ( 
1 


[ Mndorsed ‘| NO — OF s. eireult eourt, district of ( regon., 
—— 1s. —— Citation on appeal. Filed April 17, 1886. 2 
1. Lamson. clerk. by << <.—, ck puty clerk. 
2 in the Cireuit Court of the United States for the District of 


Oregon. October Term, 1582. 


De if remembered that On) the 2th day of November, ISS-., there 
Was duly filed in the cireulit eourt of thre [ nited States for the dis- 
trict of Oregon a bill of complaint in words and figures as follows, 


TS 


to wit: 
5 In the Cireuit Court of the United States for the District of 
Oregon, in the Ninth Cireuitt. 
‘fo the judges of the circuit court of the United States for the dis- a> 
trict of Oregon, in the ninth eireult: 
J. M. Shively, of San Francisco, a citizen of the State of Califor- | 


Sat 
nia, brings this bis bill against Nancy Weleh and James W. Welch, 
both residents of the city of Astoria and citizens of the State of Ore- 
LOR | J N. Dolph, a resident of the city of Portland and citizen of 
the State of Oreeon, and W. W Upton, a resident of the CILY of 
Washington and a eitizen of the District of Columbia; and there- 
Upon your orator complains and saVvs— 
Phai in the month of March, IStt, he was oceupying and claim- 
ing to hold as a settler’s right the following-deseribed tract of land 
or land claim, situate in the county of Clatsop and State of Oregon, 
namely, a certain land claim thereafter more particularly bounded 
and deseribed as follows, to wit: Being parts of sections 5, 16, and 
17, in township S north, of range 9 west, being bounded and de- 
scribed as follows, to wit: Beginning at a point on the suuth bank 
of the Columbia river 15 chains and 15 links west and 40 chains 
and 24 links north from the quarter-post between said sections # and 
LG, in township S north, of range 9 west, thence south 97 chains; 
thence west SI] chains and 4 links; thenee north 74 chains and vO 
lnoks to the Columbia river: thence with the meanders of said river 
north 2ZS° 30’ east 3 chains 50 links: thenee north 54° 30 east d 
chains oO links: thenee north ST east 4 chains 70 links: thenee 
south ral odeoust loo Clinins: thence south od Lo east 7 chains LOlinks: 
thence east © chains 70) links: thence north Oo oU east ri chains: 
thence east 6 chains: thence north 66 east 6 chains to me- 

‘| ander post: thence north 45 50 east sehains 70 links; thence ies 
north 61 15 east 14 chains: thenee north 5015 east 19 chains 

01 links to the place of beginning, containing 640.06 acres ; and in 


=) 


A 


" 
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the said month he laid off a large portion of said lands bordering 
on the Columbia river and extending back therefrom into town lots 
and blocks, nnmbered consecutively from 1 to 121, and mapped 
and platted the same, calling is plan of Astoria laid off in Mareh, 
IS44.° commonly known as Shively’s Astoria. 

Second. That on the Sth day of April, 1845, vour orator, by a 
certain instrument in writing, under his hand and seal, bargained 
and sold to one Jevnne ~ Weleh all lis right and title to one undivided 
half of said land and claim, excepting about twenty lots particularly 
specified in said deed. 

Thard. That prior to the both day of Marel, PSo0), with the COll- 
sent of the said James Welch, your orator added to said potaat certain 
other blocks, nutmbered consecutively from 122 to 150, both inelu- 
sive, Which said last-named blocks were located almost exclusively 
upon the shore of the Columbia river between ordinary high and 
low water mark. 

fourth That Ol} the both dav of Mareh. PSO, your orator ana 
the said Jeary s Wi leh, by it \ ine thi tnselves to bye each the owner 
of an undivided half of sald lands, proceed d to divide the lots and 
blocks between themselves, so that each should be the separate owner 
of his part of said tract so far as the same bad been hipped and 
platted into blocks and lots, and for this purpose they mutually 
executed and delivered to each other lustruments in writing under 
their respective hands and seals in the nature of quitclaim deeds, 
which, though informally drawn and executed, were then consid- 
ered to bye biel were suther nt mn haw ana CCpults to sever thie ir re- 
spective interests in the lots and blocks then latd out so far as the 


sme bad not Prior to that time been sold or conveyed : and there- 
utter thie said James Weleh had he leval or ¢ quitable right 
7 (>| title in) or to suid si) called donation lana claim except its 
derived under said instruments In writing of the date of the 
Sth day of Mareh, 1550, as hereinabove set forth and except as 
hereinafter expressly admitted and set forth. 

hifth. That after the passage of the act of Congress of the United 
States entitled “An act to create the office of survevol general of 
the public lands in Oregon and to provide for the survey of and to 
make donation to the settlers of said public land,” approved Sep- 
tember 27th, 1TS50, commonly known as the Oregon donation law, 
vour orator, who then was and for more than four consecutive vears 
prior thereto had been personally living upon and eultivating said 
lands and who was a white male eitizen of the United States over 
he ave of 21 vears,a married man, and in all respects qualified 
and entitled Lo claim and hold the said land us a donation 
claim under said act of the 27th September, 1850, became and was, 
with the knowledge of the sila James Wi leh, solely recognized in 
the Land Othece of the United States as the proper Claimant of the 
entire tract of land. 

That your orator from and after the said 27th day of September, 
1SoU, and from and after the act of Congress of that date hercinbe- 
fore referred to.and specified, was the only person entitied to claim 
suid donation land claim under said act and the laws of the United 
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States; but the said James Welch continued wrongfully to claim 
rights in said donation land elaim and contested the application of 
your orator for a patent to said land, and divers disputes and con. 
troversies arose between your orator and the said James Welch in 
relation to the validity of said agreements of the ISth day of 

April, IS4.), and of the both day of Mareh, PS50, betwee 1} 
6 them, hereinabove set forth, and for the purpose of settling 

such disputes and controversies, by putting the validity of 
said agreemonts of division of the 13th day of March, 1850, beyond 
question, you, orator and the said James Welch, on or about the 
said ISth day of February, 1860, at which time your orator had 
completed his residence at nd eultivation and had become entitled to 
cl patent from the U hited States for the entire e donation land claim 
under the said act of Congress approved September 27th, TSo0, en- 
tered into an napeenen nt by which the said weer es was to be divided 
between them—that | id off in lots and locks to be deseribed by 
numbers and that portion i Which had not been mapped or platted 
Into lots or blocks to be desert cd | Vy capt anid Proper boundaries: ane 
it was further agreed that vour orator, in whom the legal title was 
supposed to be, should, with his wife, eonvey to the said James 
Welch or to such other person as he should direct the lots, blocks, 
and Jand coming to him, whereupon, on the ISth day of February, 
LSo0, and in order to convey to him the legal title then vested in 
the plaimti?, your orator, or his wife, Susan LL. Shiv IY, and to cure 


a, 
L; 


‘ 
] 
I 


defects, if any, rn) {| eC Cuil balm deeds of Lhe oth day oft Mareh, 
LS50, ana to eonfirm thy Sallhie abla Without any further cColsid- 
eration, your orator and Susan LL. Shively, his wife, executed and 
de] ivered to the satd James Welch there JOU deed of veneral 
Warranty agaliis! “ull Persots, the Lnited States exe ptod, for 
the following-deseribed real property, part and parcel of the 
sald donation land claim heretnabove tirst desertbed: The west 
half of that certain two-hundred-acre tract of land in the south- 
east corner of our ldand = clatm oan township S north, range 


west, In the county of Clatsop and State of Oregon, which 
two-hundred-aere tract is be | 
7 Qn the nort! 
recorded 1h John Me. Shiv I - on the east Ly the east line of 
said land claim, on thre Sout) Ly the south line of said lane claim, 
| lwel,soas to lnelude 
l blocks in the Sil. | 
town plat of Astoria; POCKS 3, 4, ble bec od, 35. 39, 45. 47. 
51, 54. 5S, 62, : J S6O,SD, 104, 112, 44, 127, 
118, 120, 122 "by i24, 120, 324. FSU, 190. HS, 33 135 136, los, 140, 
142, 144, 146, "s oO and lots 6 and 6, block 11 
block 15-4, and lots 1, 7, and 12, block 115 
And at the same time, as a par of the sane transnetion and for 
alike purpose, and tor the same consideration and for none other, 
at the direetion and Upon the request of the said James Welch, 
your orator, with his said wife, executed and delivered to » thie snid 
defendant, Naney \V elel, who was the wite of thes iid oJ tthes Weleh 
a like deed of general warranty for the following-deseribed real 


and Ol) thar West Ly A ine paradle with thie east i 
‘ 


} P 
two hu rdred ACTeS > ALSO LEN fol le Wile lots and 
; 


: lots dS and i), 
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property, the same being part and parcel of the said donation land 
el: iim of your or itor herein: above first dese ‘ribed : 

The east half of a certain two-hundred-aecre tract of land in the 
southeast corner of our land claim, in-ownship 8 north, of range 9 
west, In Clatsop county, Oregon, which two-hundred-acre tract 1s 
bounded on the north by the town plat of Astoria, as laid out and 
recorded by said John M. Shively; on the east and south by the 
boundary line of our said land claim, and on the west by a line 
parallel with the east line, so as to include two hundred acTes ° also 
the following blocks and lots in said town plat, namely: Blocks 5, 
6, 9, 13, 15, 17, 21, 25, 29, 33, 37, 41, 45, 49, 03, 06, 60, 64, 68, 72,76, 

S80. S4. SS. O1. DD. OY. lO. TOO 
S That the two deeds from your orator of the 18th day of 

February, 1860, herembetore re ferred to, were Intended to be 
and mwas a ful] = ttle rent oft at] the respective parties’ claims to the 
land claim herein first deseribed and were so received and accepted 
by the ssa James Wi leh, who, In conse quenee, withdrew the OP po- 
sition which he had previously made to the claim of plaintiff to the 
patent to said land. 

Sixth. That the said Nanevy Welch paid no consideration for the 
prop rtyv conveyed to he T+ borat thi Sanie Was a crift from her said 
husband. 

Seventh. That it was at the time of the division so made as afore- 
suid on the Isth day of February, 1560, intended by the parties. to 
make a full and final division of all of said land claim, together 
vith the appurtenances, Including riparian rights LEprork the Co- 
lumbia river, so that no future controversy could thereafter arise 
between them CONCCTHIN any tl itter or thing Crow Inne rout of thet ir 
copartnership in said lands 

Riehth. That afterwards, on the 214th dav of January, IS66, a 
patent from the United States for the said lands herein first above 
described issued to vour orator, granting an i conveving to him the 
east half thereof and to the said Susan L. Shively, his wife, the west 
half thereof. 

That the lands in controversy In this suit, namely, bloeks No. 11] 
and the west half of blocks Nos Hl, 16, & 145 of Shiv ly's Astoria, 
Clatsop county, Oregon, are sittated Upon or In front of the west 
half ot sald claim or that portion thereof set over to Susan L.. 
Shively bv the United States patent above set forth of date January 

‘QAth, 1866, | 
v That on the ath day of March, Sc], your orator and Sn- 
san L. Shively, his wife, for a valuable consideration, by a 
deed duly made, executed, anid ch live red, CONVEY d to one Milton 
Elliot all the lands, lots, blocks, fractional lots and blocks contained 
or embraced in the Wes! halt of the lands patented by the United 
States to John M. Shively and Susan f.. Shiveiy, His wife, on the 
24th day of January, 1866, and being the same lands herein first 
above described, save and excepting trom the operation of said deeds 
lots Nos. 5. 6.7, 8. and 9 in block No. 114, block No. 116, and also 
55 acres of land bounded on the north by the seuth line of the said 
town of Astoria, on the west by the western boundary line as de- 
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scribed in said patent, on the south by the south boundary line de- 
scribed in said patent, and on the east by a line running due north 
and south to points in said southern boundary lines of satd patent 


ana the town of Astoria AL 2 distance sufficiently far east im ene!) of 


sald last-named lines as to embrace 55 acres of land. 

That on the Sth day of Mareh, IS71, the said Milton Elliot, for a 
valuable consideration, by a deed duly made, executed, and detiv- 
ered, conveyed lo this plamtiHf all the lands last above described 
and conveyed oy the deed of plaintiff and wife to Milton Eiliot, 
above set forth, whereby yvour orator became vested with all the 
right, title, and interest of the aon Susan [. Shively in mg lo thie 
lands set over to her Dy said poeal of tine L nite sil Jo 
M. Shively and wife of date Janun: ny 24. SO, ( eantina ia any 
reserved in) said deed Lo \Ei lt (oli etliot of \l ireh re ISGi. 

Ninth. That ain the division of the lots and blocks af resald be- 
tween the phantifl, vour orator, and the said James Weleh the said 

blocks were recognized and treated each as a distinet and 


AD sepoaurate tract of levtacd. with na street fof a definite exterior 
’ ie i: oo ort | TIVELY. 

boundary ne Oo, all Sides OF the block, ts rhicil ated Upon 

Ly] mK S 


the maps ana plats herernbetore r bere | to, and the several 
Apiryeure to the said James Welch included in the said quite en 
deed to the Sid James Welch of the booth Mareh ISO v, lhe ‘clnbe- 
fore described, were so known and described, as also in the warranty 
deeds of February USth, TS60, from vour orator and lis said wife, 
one to the said James Weleh and the other to the sad Naines 
Weleh. and were at the time of the making of the said several deeds 
of such partition noted, designated, and indicated upon the original 
mapand plan of Astoria and the first addition thereto, and the 
block ~ partitioned oll to pinintiel Weer’ Sprecharive Tal irked ana hvdi- 
cated upon sald map and pleat by a blue shading. while those par- 
ttioned to the said James We ere tefl pisdn 
Tenth. That block aaah 13. yest in the deed of Mareh 15, 
1S50, was assigned to the said James Weleh and: in thie avreement 
of February, 1S60, was assigned to the said James Welch, but) was 
‘ul his request eonverved to his Wie, the sit Nanev Welch, as Is 
herembefore set forth, was represented on said map by which the 
division was made as an entire block, 300 feet square, bounded on 
the north by Wall street,on the east by West dth street,on the south 
by Arch street, and on the west by West oth) street: but the same 
Was situate partly above and partiv | below the line ot ordinary hioh 
tide Upon the bank of the Columbia river, 
Eleventh. That block No. 111,whiech, by the deed of James Welch 
to your orator, Was conveyed to your orator, Was situate immediately 
11 front or north of said bloc k No ia and lay partly above and 
partly le low the line a ordinary hieh and low tide of sad 
11 Columbia river, and was represented as a block of 300 feet 
square, bounded on the north by Cedar street, on the east by 
West 4th street, on the south by Wall street, and on the west by 
West 5th street. 
Twelfth. That bloek number 5, whieh.in the deed of Mareh 15th, 
[S50, was assigned to the said James Weleb,and in the agreement of 
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February, 1860, was assigned to the said James Weleb, but was at his 
request conveyed to his wife, the said Naney Welch, as is hereinbe- 
fore set forth, was represented in said map, by which the division 
was made, as an entire block of S0U feet square, bounded on the 
north D\ Ilemlock street,on the east by Kast 4th street.on the south 
by Pine street, and on the west by East 5th street, and the same 
Was situate entirely above the line of ordinary high tide upon the 
bank of the Columbia river. 

Thirteenth. That block No. 145, which, by the deed of James 
Welch to your orator was conveyed to your orator, Was situate Im- 
mediately in front of or north — sala block No. ” and lay partly 
above ana partly below thie line of ordinary high tide of sald ('o- 
lumbia river, and was represented as a block 300 feet square, bounded 
on the north by William street, on the east by East-4th street, on 
the south by Hemlock street, and on the west by East Srd street. 

Fourteenth. That on the Srd day of September, 1875, the said 
Naney Welch, claiming to be entitled thereto under the act of the 
legislative assembly of the State of Oregon entitled “An act to pro- 
vide for the sale of tide and overflowed lands on the sea shore and 
coast. approved October ~Sth, 18S; 2. rade application to the board 
Of com missioners of the State of One Lot for the sale of school lands 
to purchase the tide lands Iving in font of block No. 13, whieh 

included block No. LIL, and also the tide lands in front of 
12 block Nos 5. whieh ineluded blocks Nos. 145; 41, and 46, falsely 

representing ana pret ndiog that she was entitied to the same 
as appurtenant tothe said blocks Nos. > and 15 and representing In 
biel application and accom panvings aflidavit that the same were not 
held UV ally person «| titlilhy by, thre rola, or under her or under 
any one through whom she claimed title, well knowing that each 
and every of said pretences were false and untrue, and that your 
orator Was the equitable owner of the same and entitled to pur- 
chidse the sume from the State, and on or about the Sth day of 
August, IS76, she obtained from said board of commissioners of the 


school lands of the State of Oregon a deed for all the tide lands in 
front of said block No. Ls, bhi luding std block No. ELe also all 
tide lands in front of the west half of block No.5, including all tide 
lands in the west half of blocks Nos. 145, 41, and 46. 

hifteenth. Your orator further alleges that at the date of satd 
application and up to and including the date of the execution of 
sald deed by suld commissioners of the State of (Oregon he was an 
applicant in due form of law to purchase said block No. 111 and the 
west half of blocks Nos. 145, 41, and 46. 

Sixteenth. That during all the pr riod afore sali from the sald 13th 
day of March, 1550, down to and including the time when the State 
deed was executed to the said Nancy Welch that he was in equity 
the owner ot sata block No. 11] ana the West half ol blocks Nos. 
l45, 41, and 46, and entitled to claim and purehase the same from 
the State of Oregon, all of which the said Nanevy Welch then and 
during all of said period of time well knew and of all of which she 
then and at all times had knowledge and due notice. 

Seventeenth. That the tithe of the said Nancy Welch to said 
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block No. 111 and to all tide land uorth of the centre of said 
is Wall street, the north boundary of sald block 15. and to all 
tide land Iving north of the west half of block No. 5, north 


of the centre line of Tlemlock street. the uorth boundary line of 


said block, Is fraudulent and yoid as against your orator. 

KMighteenth. That the said James W. Welch, J. N. Dolph, and W. 
W. Upton, on the 19th day of October, 1S76, procured a deed from the 
said Nancy Welch each for an undivided quarter of said block No. 111 
and the undivided quarter of the west lalf of said blocks Nos. Ido, 
Al. and 46, ai.d claims to hold their interest through her and not 
otherwise: that at the time they procured sald title they paid ho 
consideration therefor and well knew all and singular the premises, 
and that the said Naney Weleh lad no right, tithe, or Interest In said 
block No. I]t or in the west half of said blocks Nos. 145, 41, and 46, 
or in any of therm hppa hatices or to any of the tide land pot or 
)hi fron of the same, and thasat the sid COnVeVahce from the State 
ot Oregoti Was us to her with notice fraudulent and void, and that 
she held the legal tithe only for the use and benelit of your orator. 

Nineteenth. That the value of the property in controversy in this 
suit exceeds the sum of five hundred dollars and that the same is 
about of the value of tive thousand dollars 

Wherefore your orator prays that the said Naney Welch, James 
W. Welch, J. N. Dolph, and W.W. Upton may be restrained and 
enjoined from proceeding at law to obtain possession of said: real 
property or 11} any biatibber bhiteriering 
thereof; that your orator tnay be adjudged and decreed to be the 
equitable owner of the same: thiaat thie said Nancy Weleh may be 

decres 7 ta) basae Se tcc Ved Sita iT f 7 pron thie State of Oregon 
1 4 In trust for your orator, and that said Nancy Welch, James 

W. Welch, J. N. Dolph, and W. W. Upton be decreed to exe- 
cute and deliver to vour orator good and suflicient deeds conveying 
to your orator the title to said block No. LIL and the west half of 
sald blocks Nos, ldo, bl, ana bid. cht) l for such other and further re- 
lief as may be equitable and for lis costs and disbursements, 

And nay Ib please your honors to yrant uhto your orator a writ 
of subpauena of the United States of America, issuing out of and 
under the seal of this honor ible court, directed Lo the said Naney 
Welch, Jas. William Welch, J. N. Dolph, and W. W. Upton, de- 
certain therein to be named 
and under a certain penalty, to be and appear in this honorable 
court, then and there to answer ali and singular the premises and 
to stand to, perform, and abide such further order, direction, and 
deeree as may be tinde against therm. 

And your orator in duty bound will ever pray, &e 

WILLLAM STRONG, 
Yr. R. STRONG, anp 
THOs. N. STRONG, 


Noli lores for Comp/amant, 


With vour orators possession 


fendants, commandine thietn, Oa day 


i 


Se 
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UNITED STATES OF AMERICA, } 
District of Oregon, State of Oregon, County of f latsop, } 


SS. 


I, J. M. Shively, being duly sworn, deposeth and saith that I am 
the complainant in the foregorng bill named; that | have read the 
sume and know the contents thereof: that said bill is true of 
lo hy OW) knowledge CXcept as lo those matters which are 
therein stated to be on information and belief, and as to these 

(?) I verily believe it to be true. 


J. M. SHIVELY. 


Subscribed and sworn to before me this 12 day of August, A. D. 
ISs2. 
J. O. BOZORTH, 
(om mISsi mie T ot big [] N f sven (iaurt 
a thi, District vl fis won. 


(Endorsed :) Filed November 25, 1582.) Rt. H. Lamson, clerk, by 
Gr. Gr, Gammans, deputy elerk. 


1b And afterwards, to wit, on the 27th day of November, 1882, 
there was Issued outof said court a sufpana ad respondendum 
in words and figures as follows, to wit 


iwi ln the Cireuit Court of the United: States’ for the Distriet of 
Oregon. 
J. M. Suiveny, Complainant, ee” 
sis see / No. SOO. Tn Equity. 
is, : ' \,/, wren aa re- 
Naxcy Wencn, James W. Wencu, J. N. | | 


Donn, and W. W. Upros, Defendants. J} ?onerndum 
The President of the United States of America to Nanev Welch, 

James w Welelh, Eg N. Dolpota, pte WW. WV, Lo pton, Greeting: 

You and each of you are hereby commanded that you be and 
appear in sald cireuit court of the United States at the court-room 
thereof, in the city of Portland, in said district, on the tirst Monday 
of January next, which will be the first day of January, A. D. 1885, to 
answer the exigency of a bill of complaint: exhibited and filed 
against vou in our said court, whercin J. M. Shively is complainant 
and you are defendants, and further to do and receive what our said 
circuit court shall consider in this behalf, and this Vou are 1 nowlse 
to omit under the pains and penalties of what may befall thereon. 

And this is to command vou, the marshal of said distriet, or your 
deputy, to make due service of this our writof subpeena and to have 
thi 1} anid there the Same. 

llereoft fail not. 

Witne =- the Hlonorable Morris 1) Rt Waite. Chin Justice of the 
Supreme Court of the United States, and the seal of our said cireuit 
court, aflixed at Portland, in said district, this 27th day of Novem- 


bie - in the Ve ar of our Lord Ole thousand elolit hundred and elghty- 
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Two, ahd ot the lide; t ndence oO; the United States the Ole hundred 
and seventh. 


R. H. LAMSON, Clerk, 
By G. G. GAMMANS, 
Deputy Che ri. ? 


Memorandum pursuant to equity rule No. 12 of the Supreme Court 
of the United States. 


‘The at t« l, lant is to enter his appearance 1) thie above -entitled 
suit in the oflice of the clerk of said court on or before the day at 
which the above writ is returnable, otherwise the complainants bill 


therein may be taken pro confesso. 


[ Mudorsed :| No. —. In the circuit court of the United States for 


the district of Oregon. In equity. —— — vs. —— —. NSub- 
porna ad respondendum. Returned and filed December 12, 182. 
Re LE. Lamson, clerk, by G. G. Gammans, deputy clerk. 
1S Disvricr OF OREGON, 8s: 
| certily that the within-named defendant, W. W Upton, cannot, > 
aiter due dition ace, be found within this distriet, and that [ am cred- ” 


TAY Informed and believe that said defendant, W. W. Upton, Is 
now at Washington City, D.C. 
Portland, Oregon, December 11, 1882. 
ES. KEARNEY, 


( nited Slates Marshal, District of Odie Hoi, 


10 Disrricr oF OREGON, ss: 


ln obedience to the command of the within writ T have served 
the same upon tae theremn-neuped J. N. Dolph by exhibiting same 
to him and by delivering to him) personally a true copy thereof, at 
Portland, in said district, on the 7th day of December, A. D. 1882. 
PDWAKD Ss. KEARNEY, 
CS. Marshal, 
By JAMES BROWN, Deputy. 


‘ees, S—. 1m 


~~ 


»() DISTRICT OF OREGON, 88: 


In obedience to the command of the within writ I have served 
the same upon the therein-named James W. Welch by exhibiting 
Sade lo biden ana bv at live rhiig to lilan personally atrue COPY thereof, 
duly certified to by meas U.S. marshal of said district, at Astoria, 
in said district, on the 4th day of December, A. D. 1SS2. 

EDWARD S&S. KEARNEY, 
1. S. Marshal, 
By C. W. LOUGHERY, Deputy. 


aad 


"ae 
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21 District OF OREGON, 88: 


l certify that (or) the 7th day of December. 1882. at Portland, 
Multnomah county, in said district, | duly served the within writ 
upon the therein-named Naney Welch by exhibiting said writ to 
her and by delivering to her personally a true copy of said writ, 
duly certitied to by me as U.S. marshal, together with a copy of the 
complaint in the within-entitled suit, duly certified to by the clerk 
of the circuit court for said district. 

EDWARD S. KEARNEY, 
United States Marshal, 
By JAMES BROWN, Deputy. 


213 And afterwards, to wit, on the 22d day of December, 1882, 
there was duly filed in said court a notice of appearance, in 
words and figures as follows, to wit: 


aa ln the Cireuit Court of the United States for the District of 
Oregon. 


J. M. Suivety, Complainant, ) 

is. | 

Nancy Wencn, J. W. Wercu, J. N. Doren, & W. W. Uprroy, De- £ 
fendants, 


The clerk of the above-entitled honorable court will please enter 
Line prpearance of Lhe cle fendants, Naney Weleh, James WW. Welch, 
and J. N. Dolph, in the above-entitled suit by— 

J. N. DOLPH. 

mw ©. BRONAUCGH, 
C. A. DOLPIL, ann 
JOSEPIL SIMON, 


Their Solicitors. 


(Endorsed :) Filed Dee. 22, 1882.) R. H. Lamson, clerk, by G. G., 
Gammans, deputy clerk. 
23 And afterwards, to wit, on the 22d day of December, ISS2, 
there was duly filed in said court a demurrer to the bill of 
complaint in words and figures as follows, to wit: 


24 In the Circuit Court of the. l‘nited States for the District of 
Oregon. 


J. M. Suivecy, Complainant, 


Nancy Wercu, James W. WELCH. J. N. Dotrn, and W. W. Up- { 
J 


Ton, Defendants. 


The above-named defendants, Nancy Welch, James W. Weich, 
and J. N. Dolph, by protestation, not confessing all or any of the 
mnatters and things In the said complainant's bill contained to 
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be true in such manner and form as the same are therein set forth 
and alleged, do demur to the said bill, and for cause of demurrer 
show that: 


First. The said bill is so uncertain in the allegations and charges 
therein contained as Lo fall LO diselos =e any right Ol) the part tot the 
COMM} rs Alb: int to any port! on of ’ the discovery or re liet }) mrs ayved fo if 

Second. [t appcars upon the face of said bill that comp ‘ladnant 
has been guilty of sueh laches and delay in asserting the claimed 
rights alleged in said bill as to bar him from now attempting so to 
do in a court of equity 

Third, [t appears ipon the face of said bill that the right to the 
State’s deed to said lands was determined, as between complain- 
ant and defendant, Nancy Wi leh. by the hbowrd ot echool land COllM- 
missioners of the State of Oregon, which determination, in the 
absence of fraud, was and is final and conclusive and cannot be re- 
viewed in) this honorable eourt. 

Fourth. It appears OT the face of said bill that the cohnvevalices 
therein) mentioned from complainant and his wife Susan_ to 

James and Nanev Weleh were in cousideration of the with- 
yas: drawal by said James Welch of his claim to said lands 
his donation land claim, and sal 1 Nanev Welch therefore in 


— tok the ands so conveyed to tier Tree irom any contraets ot 


Sill ° ares WW le 
belonging to sar 
‘ 2 } . 9 ; oe ‘ } : ee : } . } a} ‘ T 7. 
hifth. Conmplatnant has not by lis said bill made such a ease as 


entitles him ina court of equity to a. discovery from these defend- 


neerning the appurtenances or riparian rights 


I 
} 


piadie 


ants respectively or any of them, or any relief against them, as to 
’ . » 299 . 
the matters Contained in the said bill or any ol such matters, and 


that any discovery which can be made by these defendants or any 


of them touching the matt rs comnplammed of in the said bill, or any 


of them, canhot te of cunh\ aAVali to the said complainant lor anv of 


the purposes for which a discovery is sought against these anger 


| ? ? } } ’ 


nts by the Salad blil nor entitle tlie said complainant Lo any eli f 


In this court touchine univ ol the matters there complarned of. 
Wherefore and for divers othe Pood Callses Of] demurrer appearing 
: ] : ¢ | = ] r ] eae Se : , 
ili the said biil these defendants do demurt thereto. ana they pray 


the judgment of this honorable court whether thev shall be com- 
polled to make aun further and other unswer to said bill, “nid 
they hut nbly Jes Top bn (ISI ISSe from henee with their re asonable 
costs in this behalf sustained. 

J. & DOLPH. 

lk CC. BRONAUGHT, 

C. A. DOLPH, 

JOSEPH SIMON, 

Solicitors for These Defendants. 

Oo UNITED STATES OF AMERICA, 88: 


[ Karl oy Bronaugh, Ci rtity that | am one of f the solicitors of the 
defendants whose demurrer the for ‘egoIng 1s; that I have earefully 


ELE LOLOL AN 
“ete 
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examined the bill of complaint in this case,and that, in my opinion, 
said demurrer is well founded in point of law. 
EARL C. BRONAUGH, 
Solicitor for Detendants. 


STATE OF OREGON, 
? Multnomah County. } 
| I, J. N. Dolph, being duly sworn, say on oath that Tam one of 


the di fendants in the above ~¢ tithe 7 suit and that the foregoing de- 
murrer to the bill of complaint in sald cuuse 1s not interposed ior 
delay. 


RET II 


J. N. DOLPH. 


Subscribed and sworn to before me this 21st day of December, 
A. D. 1882. 
[ NOTARIAL SEAT. | WV. T. HUME, 


Notary Publie in and for Oregon. 


Due service of a copy admitted this Dee. 22nd, 1882. 
WM. STRONG axp SONS. 


(Endorsed :) Filed December 22nd, 1882. R. H. Lamson, clerk, by 
G. G. Gammans, deputy clerk 


» 
265 And afterwards, to wit, on the 15th day of January, 1583, 
there was duly filed in said court’a notice of motion, in words 
and figures as follows, to wit: 
74 | In the Cireuit Court of the United States for the District of 
Oregon. 
J. M. Snivery, Complainant, } 
Naxey Wencen ef al., Defendants. J 
To J. IH. Shively and Wm. Strong & Sons, his solicitors: 
You are hereby notified that on Monday, the loth day of Janu- 
ary, A. 1). ISS5, at 10 o'clock —_— = the above named defendants, 
Naney Welch, James WV. Wi leh. and J. Ni. Dolph, will nave the 
= above-entitled honorable court to set down for argument their de- 
murrer to the bill of complaint in this suit. 
J.N. DOLPH, 
ke. C. BRONAUGH, 
C. A. DOLPH, anpb 
JOSEPIL SIMON, 
Sol, for said De f 'ts. 
Service by copy acknowledged this January Sth, 1585. 
WM. SPRONG & SONS, 
_ Att ‘ys for Pl f. 


(Endorsed :) Filed January 15th, 1883. R. H. Lamson, clerk. 
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273 And afterwards, to wit,on Wednesday, the 28th day of 

February, 1883, the same being the 7¥th judicial day of the 
regular Oetober to om of said court—present, the Ilonorable Mat- 
thew P. Deady, United States district judge, presiding—the following 
proceedings were had in said case, to wit: 


20 In the Cireuit Court of the United States for the District of 
Cyr fron). 


J. M. SHIvELY 
Us. No. SHU), 
Nancy Werncu «f a/, ) 


repruary 28, 1SS3. 

This cause having heretofore been heard Upon the demurrer tO 
the bill herein and taken under advisement by the court, and now 
at this day the court being fully advised in the premises, and it ap- 
pearing to the court that said bill is too uncertain and vague In its 
description of the lands in CONLrOVersy, it is ordered that said de- 
murrer be, and the same is hereby, sustained, and, upon motion of 
plarmtith, it is further ordered that platntitl have thirty days to 
amend his said bill. 


DRADY, J. 


(endorsed :) Filed February 28th, 1885. R. Hl. Lamson, clerk, 
by G. G. Gamimans, deputy clerk. 


29 And afterwards, to wit, on the 16th day of May, 1885, there 
was duly tiled insaid court a stipulation in words and figures 
as follows, to wit: 


0) In the Cireutt Court of the United States for the Distriet of 


( regon. 


J. M. Suiverny 


J.N. Dour ef al.. Def'ts. | 


The time for fling an amended bill in this cause ts hereby ex- 
tended for thirty days from: this date 
Mich 27, 1883. 
DOLPIT, BRONAUGIL, DOLPILT & SIMON, 
Def'ts’ Attys. 
Time extended fifteen davs. 
April 26, 1883. 7 
DOLPIT & SIMON, 
Def?ts Att ys. 


Time extended five days. 
May l1th, 185. 


DOLPH & SIMON, 
Det ts’ Atays, 
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(Endorsed:) Filed May 16th, 1883. R. H. Lamson, elerk, by G. 
G. Gammans, deputy clerk. 


3 And afterwards, to wit, on the 16th day of May, 1883, 
there was duly filed in said court an amended bill of com- 
plaint, in words and figures as follows, to wit: 


Hs In the Cireuit Court of the United States for the District of 
Oregon, in the Ninth Cireuit. 


‘To the judges of the circuit court of the United States for the dis- 
trict of Oregon, in the ninth circuit: 


- \l. Shiv lv, of San lraneisco and il citizen of the State of Cali- 
fornia, brings this his amended bill aoalnst Naney Welch and James 
W. Welch, both residents of the city of Astoria and eitizens of the 
Stace of Oregon; J. N. Dolph, a resident of the city of Portland 
and eitizen of the State of Oregon, and W. W Upton, a resident of 
the city of Washington and a eitizen of the District of Columbia, 
and thereupon your orator complains and says— 

That in the month of Mareh, 1Sd4, he was oecupying and claim- 
ne to hold as a settler’s right the follow ine-deseribed tract of land 
or land claim situate in the county of 4 latsop and State of Oregon, 
namely, a certain land claim ther after and more particularly 
I unded ana le seriby d iis follows, to wilt, being parts of sections 5, 
4 16, and 17, in township S north, of range 9 west, bi lig bounded 
and deseribed as follows, to wit: Beginning at a pomnt in the south 
batik Ol] the Columbia river le chains ana 13 links West and 40 
chains and 24 links north from the quarter post between said see- 
tions and 16, in township S north, of range 9 west, thence south 
97 chains: thence west Sl chains and 4 links: thenee north 74 
chains and 20 links to the Columbia river: thence with the mean- 
ders of said river north 2S° 30’ east 3 chains 50 links: thence 
north of SO east oO chains oO iinks: thenee north S7° east 4 chains 
70 links: thence south 7O° 350’ east 15 chains: thence south 34° 45’ 


Ciist 4 ( liadns 1) links: thie nee east Gehains 2) links: thenee 


bell 


5 north O&- SO’ east 7 chains: thenee east. 6 chains: thence 
north 66° cast G6 chains to meander post; thence north 45 
OU” east Sehains 70 links: thence north 61° 15’ east 14 chains: thence 
north ow) By cust lf? clans ol links to the place of beginning, COll- 
tulning 640.0 5 acres. 
And in said month he laid off a large portion of said lands bor- 
dering on the Columbia river and extending back therefrom into 
town lots and blocks, numbered consecutively from 1 to 121, and 


happed and platted the same. calling it “ Plan of Astoria, laid off 


in Marehb, 1S44,° commonly known as Shive ly's Astoria. 

Second. That on the ISth day of April, 1545, your orator, by a 
certaln lustrument in writing under his hand and seal, bargained 
and sold to one James Welch ail his right and title to one undivided 
half of said land and claim, excepting about twenty lots particularly 
specified in said deed. 


tn 
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Third. That prior to the 15th day of Mareh, 1850, with the con- 
sent of the said James Welch, your orator ad le d to said plat certain 
other blocks, number consecutive lv “a 12? to 150, both inclu- 
sive, Which said last-named blocks wer “al almost exclusively 
upon the shore of the Columbia river between ordinary high and 
low Water thnark, 

Fourth. Thaton the l3thdav of March, S50, vour orator and the said 
James Wele li, cal the time belr Ving thie misel Vv sto be each the OoWher 
of an undivided half of said lands, proceeded to divide the Jots and 
blocks between themselves, so that each should be the separate owner 
oft his pari of ated tract so far as thi Same hac been Peay yped and 

platt li into blocks and lots, and for this purpose they mutually 
executed ans | ito cach other instruments in writing 
under their respective handsand seals in the nature of quite Jaim 
Loe ds. \\ heh ‘ thouel Informally drawn and executl dd. were then COll- 


— . 
sidered LQ) Lye ahd Were Sil 


~~ = 
Se 


— 
os 
- 
— 
— 
— 
- 


law and « quity to sever their re- 
spective interests in the blocks and lots then laid out so far as the 
Sihie lisicl hat prior to that time been sold or conveved ; and there- 
after the said James Weleh had ne leval or equitable right 

: } } it] | land claim except as 
derived under said instruments in writing of the date of the 15th 
day of March, 1so0, as here Inabove set forth and except as here- 


heitthy. Phisat ‘iter the PDassave of thre act ol] Congress of Lie [ nited 

i 
<r tledd * Ag , : (35 oa fF surpvoavar aoa ral f 
‘al © CSC] pect i 1 ut? i Liat CPTI? {)) “LUPrVeVol Penera {) 


2 , } ‘ . , 4 , . ‘ ? ar . . 
the public lands in Oregon and to provide for the survey of and to 
i ; oe 
, , ‘ 4 ‘ aa : j a ey oe i. : } , ** , ‘ 
hake dotuation to the settlers of said prude biaitheis, approved Sep- 
| ‘ 


mivy Known as the Oregon donation law, 
your orator, Whio tTheh Was ah L for more thin four consecutive Vear 


~~ 

: he {| } t } : ’ } ae Ba tae a ; 11? ) ‘ { 1 lesa: . ° ‘ 1,1 
PrIOr i ge EO {) beikad beady }) i™CPTict il \ sa £34. Upon tilhe CuillVating Silita 
lands. and who was a white male citizen of the United States. over 
the age of Zl vears,a married man,and io ald re spects qualified and 
‘ j | fon +} } 1% oa ] >* : ie ’ ® 
enititied to Ciaimd abba TO tile sala wh as a donation claim nnder 
sald act of the 27th September, PSoO, became and was, with the 


knowledge of the said James Welch, solely recognized in the Land 
Otlice of the United States as the proper claimant of the entire traet 
Pp F 
of land. 
That vour orator, from and after the said 27th dav of S« ptember, 
1S50, and from and after the satd act of Congr =3 of that date here- 


' : 


Inbefore referred to and specitied, Was the only person entitled to 

claim sald donation land claim under said aet and the laws 
oD of thie | hited States : but the sad James W leh eontinued 

wrongfully to claim rights in said donation land elaim and 
contested thie il yplication of your orator for il patent to said land ana 
divers disputes and controversies arose between vour orator and the 
said James Welch in relation to the validitw of said agreements 
of the Sth dav ()] Agrul, LSb., ana of tle booth day ot March, 
1850, between them, hereinabove set forth, and for the purpose of 
settling such dispute Sand Controversies, DV pulling Lhe Validity of 
sala avrecment of division ot thie both day ol Marcel, Sot), bevond 
question, your orator and the said James Welch, on or about the 


-- be ee 4— 


Ce ee +— 
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said 1Sth day of February, 1860, at which time your orator had 
completed lis re sidenee ana cultivation ith had become entitled Lo 
a patent from the United States for the entire donation land elaim 
under said act of Congress approved September 27th, 1850, en- 
tered into an agreement by which the said land was to be divided 
between them—that laid off in lots ana blocks tO be described by 
numbers and that portion which had not been mapped or platted 
into lots or locks Lo Ly deseribed by chp and proper boundaries: and 
it was further agreed that vour orator, in whom the legal title was 
supposed to be, should, with his wife, convey to the said James 
Wi leh or. to such other person “as he should direct the lots, blocks, 
and land coming to him, whereupon, on the 15th day of February, 
LS6O), ana Hn) order to convey LO him thie lecal title then vested in 
the plaintiff, your orator, or his wife, Susan L. Shively, and to cure 
cts, if anv, in the quitelaim deeds of the loth day of March, 
bso), and LO eontirm the “ilbiie and without cLThy further consid- 
eration, vour orator and Susan LL. Shively, his wife, exeeuted and 
deliv red to the said James Welch their jomt deed of 

Ob eeneral warranty against all persons, the United States 
excepted, for the following-described real property, part and 

preares | ot thie said donation land claim it re 1h) ibove first deseribed : 
‘The west half of that certain two-hundred-acre tract of land in the 
southeast corner of our land claim tn township 8 north, range 
Y west, in the county of Clatsop and State of Oregon, which 
LWwo hundred-acre tract Is bound and cle ceribed ils follows: (on 
the north by the town plant of .\storia, as laid out and recorded 
by Jolin M. Shively; on the east by the east line of said land 
claim, on thie south b\ the SOULE bne of sald land elaim, and on 
the west by a line parallel with the east line, so as to inelude 
and blocks Iti the salad 

| 7.11. & &. 2. 3). a ae oe 

|, 54, 58, 62, 66, 70, 74, 78, 82, 86, 89, 93, 97, TOL, 107, 11S, BEG bee 
118, 120, 122. 123, 124, 126, 127, 129, 130. 191, 133, 130, 166, 148, 140, 
142. 144. 146. 148.150 and lots 5 and 6. bleek 119: lots 5and 6, 


} 


} 5 
two hundred acres: also the tollowinge tots 


And at the same time. asa DATEL O; the same transaction and for 
a like PUPPOs ; ana for the same col) sideration and for hone other, 
nm and upon the request of the said James Welch, 
vour orator, with his said wife, executed and delivered to the said 
cle fendant, Naney Welch, who Was this \\ ife of the sald James Welch, 
a like deed of general warranty for the following-deseribed real 
property, the same being part and parcel of the said donation land 
claim of vour orator hereinabove first deseribed : 
The east halt of il certain [wo hundred-aere tract of land In) the 
southeast corner of our land claim, in township S north, of range w 
west. in Clatsop county. Oregon, which two-hundred-acre tract 1s 


a 


at the dtreetr 


. 


bounded on the north by the town plat of Astoria, as laid out and 
recorded by said John M. Shiv ly: on the east and south by 
od the boundary line of our said land claim, and on the west 
by a line parallel to the east line,so as to include two hun- 
dred acres; also the following blocks and lots in said town plat, 


woe 
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namely: Blocks 5, 6, 9, 13, 15, 17, 21,25, 29, 33, 37, 41, 45, 49, 35, 
Db. b0. 64. 68. 72. 76, 80. 84, 88, 91, 95, 99, 10a, 109. 

That the two deeds from your orator of the ISth day of eb- 
ruary, TS60, herembefore referred to. were intended to be and 
WAS a fil] settioment of al] the respective parties! claims lo the 
land Claim here first di serib (| nid Were SO received ana accepted 
by the said James Welch, who, in consequence, withdrew the oppo- 
sition Which he had previously made LO the claim of plarmtilt Lo the 
patent for said land, 

Sixth. Thatthesaid Naney Welch paid no consideration whatever 
for the real property conveyed to her by said deed of February Sth, 
IS60, but the same was a gift from her said husband, ner did vour 
orator or lis sad Wife receive from site Naney Weleh at ahi time 
any consideration whatever for the lands conveved to ler by your 
orator ana lyis sid \\ fe. Susiin [, Shively, or Wills ahy consideration 
pac for sata laid by sald Nanes Wi lel. 

Peyve nth Phrat if Wiis al the time of thr division sO) rade as alore- 
said on the ISth day of February, 1S60, intended by the parties to 
hike ii full, finsdloand equal diy Ison of all 7) sid land clatm, towether 
with the appurtenances, Including riparian rights upon the Co- 
luambia river, so that no future controversy could thereafter arise 
between them concerning any matter or thing growing out of their 
copartnership in said lands 

relith. That afterwards, (ot) the Ith dav of January, LS66, il 

patent from: the United States forsaid lands herein first abeve 
Ste deseribed issued to your orator, granting and conveying to 

Hien the east halt thereol ana to the ssid Susan Bis Shively, his 
wife, the weet bysalt thereot: that Sada bloek NO L111 of Shively S 
Astoria, — eounty, Oregon, is situated upon or in tront of the west 
halt of satd land claim or that portion thereof set over to Susan Lb. 
Shively by the United States prutent above set forth Of date January 
"Ith, IS66, and that the said blocks Nos. Il, 46, & 145 and the west 
half thereof are situated upon or in front of the east half of said 
land claim. 

That on) the ith day aD Mareh, IS. ], VOUP orator ana Susan 
L. Shively, his wife, for a valuable consideration, by a deed duly 
made, executed, and delivered, conveved to one Milton Elhot 
all the lanes, lots, by cks, fractional lots ana blocks contammed 
or embraced in the west halfof the lands patented by the United 
States to John M. Shively and Susan L. Shiveiy, lis wite, ou the 
24th dav of January, 1866, and being the same lands herein first 
above described, Save ana { xcepting from thie operation of sald deeds 
lots Nos. 5,6, 7, S, and 9 in bloek No. 114. block No. 116. and also 
DO acres of land bounded Onl the north by the south line of the sald 
town of Astoria, on the west by the western boundary line as de- 
scribed in said patent, on the south by the south boundary line de- 
seribed in said patent, and on the east by a line running due north 
and south to points in said southern boundary lines of said patent 
and the town of Astoria at a distance sufficiently fur east In eaeh of 
said last-named lines as to embrace 55 acres of land. 

That on the Sth day of March, IS71, the said Milton Elliot, for a 
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valuable consideration, by a deed duly made, executed, and deliv- 

ered, conveyed to this plaintiffall thelands lastabove described 
39 and conveyed by the deed of plaintiffand wife to Milton Elliot, 

above set forth, whereby vour orator became vested with all the 
right, title, and interest of the said Susan L. Shively in and to the 
lands Set over to her by sai patent of the United States to John 
Mo Shively and wife and of date January 24, 1866, excepting the 
lands reserved in sald deed to Milton Ke lhiot of date Mareh ith, S71. 

Ninth. That in the division of the lots and blocks aforesaid , be- 
tween the plaintiff, vour orator, and the said James Welch the 
said blocks were recognized and treated each as a distinet. and 
separate tract ‘of land, with a street fora definite exterior bound- 
ary line on all sides of the block, as Indicated upon the maps 
and plats hereinbefore referred Lo, and the several blocks par 
titioned te the sid James Welch included in) the sald quitelaim 
deed to the said James Weleh of the 13th Mareh, 1850, hereinbe- 
fore ar seribed., Were SO known and deseribed., is also in) the warranty 
deeds of hebruary ISth. DPSOO. from your orator and dis sard wife, 
one to the said James Welch and the other to the said Naney 
Weleh, and were al the time of making of the said several deeds 
of such partition noted, di signated, and indicated Upon the original 
mapand plan of Astoria and the first addition thereto, and the 
blocks partitioned off to plaintiff were specially marked and = indi- 
cated Upon sid bhbatyp) and plant by it blue shading, while those pruit- 
titioned to the said James Welch were left plain. 

Tenth. That bloek number 15, which in the deed of Mareh 15. 
IS50, was assigned to the said James Welch and in the agreement 
(>| bebruary, PSO0), Wis assigned lo the said James Welch, but Was 
al his request eonverved to lis wife, the sad Nanev Weleh, iis 1s 

Lereinbefore set forth, was represented on said map by which 
1) the division was made as an entire bloek, 500 feet square, 

bounded on the north by Wall street, on the east by West dth 
street,on the south by Arch street, and on the west by West Sth 
street: but the same was situate partiv above and partly below the 
line ot ordinary high tide upon the bank of the Columbia river, as 
is more fully shown and represented in the plat hereto attached, 
marked Exhibit “AS and made a part hereof, 

Kleventh. That block No. L11,which, by the deed of James Weleh 
to your orator, Was conveyed tovour orator, Was situate Draprnpecdiaate lv 
in front or north of said block No. 13, and lies whelly below ordi- 
nary high tide and above ordinary low tide of said Columbia river, 
and was represented as a block of 300 feet square, bounded on the 
north by Cedar street, on the east by West 4th street, on the south 
by Wall street, and on the west by West oth street, as will more 
fully appear by Exhibit “A” hereinbefore referred to 

Twelfth. That at the date that the title to said donation land elaim 
became vested in yourorator and in his wife, Susan L. Shively, and 
at the date of the United States Government official survey of said 
donation land claim, a large part or portion of said bloek number 
ls Wis entirely above the line of ordinary high tide in) satel Colum- 
bia river, and a portion of said block number I1l and of Wali street, 
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running east and west between said blocks 15 and 111, in said city 
of Astoria, was above the line of ordinary high tide in said Coluin- 
bia river, all of which will more fully appear from the map or plat, 
hereto attached, marked Exhibit ° B,? and made a part hereof 
Thirteenth. Phat block number 5, which, in the deed of Mareh 
15th, 1850, was assigned to thesaid James Welch,and in the agreement 
of lebruary, PS6OO, was assigne d to the said James Weleh, and 
) Ito ti Wile ; the said Naney Wi leh, 
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included block No. 111, and also the tide lands in front of 
block No. 5, which included bloeks Nos. 145, 41, and 46, falsely 
representing and pretending that she was entitied to the same 
as appurtenant tothe said blocks Nos. o and 15 and representing in 
her application and accompanving atlidavit that the same were not 
held by any person claiming by, through, or under her or under 
any one through whom she claimed title, well knowing that each 
and every of said pretences were false and untrue, and that your 
orator Was the equitable owner of the same cutie entitled Lo pur. 
chase the same from the State, and on or about the 28th day of 
August, IS76, she obtained from said board of commissioners of the 
hool lands of the State of Oregon a deed for all the tide 
itof said block No. 15, including said bloek No. 
lll: also all tide lands in tront of the west half of block No. 
». wneluding al the lands 1th the west half ot blocks Nos. L405, bl, 
and 46. 


lcierlite nth. Your orator further illeges that al the date of sit 
Appl Cation anid iy) Lo arid Lphe It sry Ula date ot the execution of 
eaid deed by said commissioners of the State of Oregon he was an 
applicant Lt) due form of law LO } ire lass sailed block No. 1h] cna 


west half of blocks Nos. 145, 41, and 46, 
entitled to purchase the same under sat 

Nineteenth. That during all the period aforesaid from the said 13th 
Lea of March, 1 


} ‘ sya? ‘ t | a < } es , . \\’ ’ ‘ of 4 7: —a . : 
(‘eed WOS eCACCULECGU LO Libs Silldd UNG " Civil bhiekis VOUP OTULOP Was it 
, | 


and Wiis the only person 


> 
! . 
‘ , y? ; . ‘4 ’ ’ yc ‘ ‘ 
S50. down to i Lai | CLUS | i Lill) whi htie Stat2 


liv the owner of sald block No. 111] and the west ha i locks Nos. 
I, 41, and 46, and entitled to claitn and purchase the same from 
State of Oregon, all of which the said Nanev Welch then and 
during all of atl period of time well knew and of all of which she 
aes ag . | 

Lien ma ab adi Limes ad KNOW] poy atned able notice 
Twentieth. That the title of the said Naney Welch to said 
block No. 111 and to all tide land north of the centre of said 
Wall street, the north boundary lin said block 12, and to all 

? ’ 


north of the west h cy] block NO. Oo, north 


Lileks mina vill’ 
7 j ‘ 7 ’ , of | } ] . | y 
i thi Celt itn) >] Li. HWiOCR stl , ; mnortin DouUlMdary iine of 
suld block, is fraudul ind vold as against vour orator. 
hwenty-first. That the said James W. Welch, J. N. Dolph, and W 
° i 
\\ | raf mn. ont ‘ | th aay o { ) Pape? iS, 1 }r Cure | «| Irom) thy 
x | \ iricy Wi lhe ‘ { r il l i tel i Pa | L ble \ No ll] 


| bas { of s uid blo ks NOs. Lh, 

Hl, and 46, and claim to hold their interest through her 

1} and not otherwise; that at the time they procured said title 
they paid no consideration therefor and well knew all and 
singularthe premises, and that the said Naney Welch had no right, 


titlhe.or interest in said bleck No. 111 or inthe west half of said blocks 
Nos. Lf5, 41 d 46, or in any of t ppurtenances or to any of 
the ticle land upon r in tro rine cred Chiat thre ud cor 

\ yihe rol thy siAte fo) ' { I I li not! Pablbed el 
ent and void. and that she held the legal title only for the use and 


benetit of vour orator 


Twenty-second. That the value of the property In controversy | 


-- 
men 
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this suit exeeeds the sum of five hundred dollars and that the same 
is about the value of five thousand dollars. 

Wherefore your orator prays that the said Nancy Welch, James 
W. Weleh, J. N. Dolph, and W.W. Upton may be restrained aad 
enjorned from proceeding al law to obtain pOSssesslon of siiid real 
property or in any manner interfering with your orator’s possession 
thereot; that vour orator may be adjudged and decreed to be the 
equitable owner of the same; that the said Naney Welch may be 
decreed to have received said deed from the State ot Oregon 
in trast for your orator, and that said Naney Welch, James 
W. Welch, J. No Dolph, and W. W. Upton be decreed to exe- 
cute and deliver to your orator good and sufficient deeds conveying 
to vour orator the tithe to snid block No. 11] and the west half of 
sald blocks Nos 14, 41, ania bt), anid lor such other anid further re- 
hefias may be equitable and. for his costs and disbursements. 

And Pay if pole ase your honors to wrant uhto Vour orator a writ of 

subpana of the United States of America, Issuing out of and 
1 under the seal of this honorable court, directed to the said 

Naney WW loehi. Jeanne ~ Wiiliam Weleh, J. 8 Dolph, an \W\ WW. 
Upton, defendants, commanding them,on a dav certain therein to be 
named and under a certain penalty, to be and appear in this lonor- 
able court, then and there toanswerall and singular the premises and 
to stand to, perform, and abide such further order, direction, and 
decree as may be made against them. 

And your orator, in duty bound, will ever pray, &e. 

WM. STRONG, 
eR. STRONG, aAnp 
THOS. N. STRONG, 


Nolicitors for (Complainant, 


[Nirkp States oF AMERICA. 


Dist “de f oft CJirecron Vultnomah f ounly. Niate of faire (Foor, } 


/ ‘ . 


7 . 
>» AS 


A }? ' 
[ i ‘ stron 


vy, being duly sworn, depose and sav that [am one 
© solicitors for complainant in the foregoing bill: that T have 


of tl I | 
read the Siitrie ana know the Contents tha reot: that have know|- 
edge of the matters In said bill stated and the same are true except 


as to those matters which are therein stated to be on information and 
belief, and as to those matters [ verily believe it to be true ; and the 
reason why [make veritication to said bill is because my client, the 
complainant herein, is not at this time within this county. 


KOR. STRONG 


Subseribed and sworn to before me this 16 day of May, 1SS5. 
R it, LAMSON, Clerk. 
By G. G. GAMMANS, Deputy. 
(Next follows “ Exhibit A’ “ Exhibit Bo” “ Exhibit CC.” and “ Ex- 
hibit 1.) 
(Ifere follow diagratns marked pp. 460, dv, 4s, & 2.) 
oo) (lendorsed 7 iled Maay 1 t). ISS. IX. II. Lamson, clerk, by 
G. G. Gammans, deputy clerk 
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5] And afterwards, to wit, on the dth day of Jure, 1885, there 
was duly filed in said court a demurrer to the amended bill 
in words and figures as follows, to wit: 


yz In the Cireuit Court of the United States for the District of 
(oregon. 


J. M. Snivery, Complainant, 
‘Ss 
Nancy Wercu, James W. Weren, J. N. Doipn, and W. W. Up- | 


TON, Defendants. 


suiy above -hamed defendants, Naney Weleh, James W., Weleh, 
and J.N. Dolph, by protestation, not confessing all or any of the 
miatters ane things 11) snid complainants amended bill contained 
to be true In such manner and form as thesame are therem set forth 
and alle cred, do demur to the sald anne nded bill, and ior causes of 
demurrer show 

First. That said amended bill is so uncertain in the allegations and 
charges therein contained as to tail to disclose any right on the part 
of the complainant to any portion of the discovery or relief prayed 
hor 

second. It appears Uporl the faceof satdamended bill that complain- 
tldit has ber 1) cullty of such Lae hye - and de Lay ln asserting the claimed 
glhits allege doin sald amended biil as to bar bim from now atte Mmrpot- 


’ — 


ble <0 to do in a court of equity 


a: 


Third lt appears pooh the free of card amended bil] that the right 


to the State's deed to sal lands was determined, as between « omplain- 


) 
idil and cde ic hedant, Naneyv Wi leh, by the board of school Al COllM- 
missioners of the State of Oregon, which determination, In the 
absence of fraud, was and is final and conclusive and cannot be re- 
viewed in this honorable court. 
Fourth. It appears on the face of said amended bill that the convey- 
ances therein mentioned from complainant and his wife Susan to 
James and Nanev Weleh were in consideration of the with- 
ae: drawal by said James Wi leh | his claim to said lands iis 
his donation land claim, and said Nanev Welch therefore in 
equity took the lands =() COnVeVe d tw) bie r free irom any contracts of 
said James Welch concerning the appurtenances or riparian rights 
belonging to said land 
hifth. Cotmaplainant has not by lis said amended bill made such a 
ease as entitles him ina court of equity to any discovery from these 
defendants respectively or any of them, orany re lief against them, 
as to the matters contained in the said amended bill or any of such 
matters, and that any discovery which Can he rneucds by thie nh & defe nad- 
ants or any of them touching the matters complained of in said 
amended bill, or any of them, cannot be of anv avail to the said 
complainant for any of the purposes for which a discovery is sought 
against thes dete ndants by the said amended bill nor entitle the 


said complainant to any relief in this court touching anv of the 
matters therein complained ol. 
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Wherefore and for divers other good causes of demurrer appearing 
In the said amended bill these defendants do demur thereto, and they 


Chit Of thijs Hohornwvie court wie thie r thev shail he com- 


pray Live PLicd Oe i i 
1) } ‘ : ’ i ‘ ; 1 Se , } 
peeiied lomakKe anv idrther and other answer to sald amended bill, 
l Tessa. ‘ ‘* ] } + ] . | ; . ] ] . . s¥ 
and they humbly Prav tO De GIlstilissed irom) nenece with thelr reason- 


able COSts Ih this it half SUSLALIN 
J. N. DOLPH, 
C, A. DOLPH, ann 
JOSEPIT SIMON, 
Solicitors for Defendants 


# Jose rly Simon, eertilyv that | am one ol the solicitors of the dle- 


fendants whose demurrer the fore PO? is that have Core fully 
examined the amended bill of complaint im this suit and that, in 
my opinion, said demurrer is well founded in point of law. 
JOSEPILT SIMON, 
Nolicitoy for 1h fendanl. 
STATE OF OREGON 


ee ND) poli, dn ing duly sworn.say on oath that | am one of the 


| ; ] y\f 4] . . ] ryif sa 8 ] :] » i} ? * ¥ er } ') 
Gem hnaadahnis til the AbOVe-Ciil 35 2 Scibbad Ula tba morevornge acemur- 
? ’ 
; . ‘ i 
rer UW bale tititll i i | .% | ti] I l Sahih Gd Uh LES ls not Miterposed 
; 


Ss. @. Eis ss. 
Subscribed and sworn before me this 4th dav of June. 1SS5 
|NOPARIAD SEA J. B. SCOTT. 
\ } /? j ‘, : nd fea)’ ‘) (feada, 
(endorsed): Filed June dth, 1S83.0 R. UE. Lamson, elerk, by G 


(, Cosugnirblis, (epurty 
‘ . 


De \nd afterwards, to wit, on Monday, the 21st day of April, 


| 5 . -~ . . . °F 
~s j ‘ : ' ‘ +1 .? ; ; sel pa eeel 
ISS4, the same boing the oth judicial day of the regular April 
> * 
. 4 - sa aed . ‘ j ; ~~ i \ 47 : i ro ’ 
term of said cou present. the Llonorable Matthew P. Deady. ted 
> * 
. 5 , , —. = + 
‘, ¢ ' ’ 9° 1? ; ¢ ; | ’ ‘ is 
states (iIsil Cl ]I Oo. PICS bilit Lhe Too) | Wilh’ Procecalhles Wer bad 


lh SIG Case, lO Wil 


No. 860. April 
Nancy Wenrncu, JAMES W. Wetecn. J. N. Dorpn. 21. 1884 


This eause havine heretofore been heard upon the demurrer to 
thre cilhie bred qd Olit tlererm and aro | by Mr. oF It Strong, of counsel 
for plaintitl, and by Mr. J. N. Dolph, of counsel for defendants, and 
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ET AL. 


ring : taken under advisement by the court, and now, at this day, the 
hey court being fully advised in the premises— 
m- It is lindged that the facts stated in the said amended bill are not 
bill. Sul nt to entitle the prec tifl tothe rehef praved for therein and 
son- that there is no equity in said bill, and therefore it is now adjudged 
ind decreed that the same be, and hereby is, dismissed, and that the 
detendants have and recover from said plaimtiffs their costs and dis- 
bursements herein to be taxed. 
DEADY, J. 
/ 
endorsed :) Filed April 21, 1884. RK. Hf. Lamson, clerk, by G. 
(;. Gammans, ce purty clerk 
7 And afterwards, to wit, on the 2Ist day of April, 1884, 
cle t | duly filed bid 1! pinion of the court, in- 
ully yord het Leures as 1oOlows, to Wit 
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vAS) J. M. SHIVELY V8. NANCY WELCH ET AL. 


Drapy, JS.: 


This suit is brought by the plaintiff, John M. Shively, to have 
the defendants, Nanevy Welch, James W. Welch, Joseph N. Dolph, 
and W. OW, Upton, declared to be the trustees of the plarmtitl for cer- 
tain tide lands conveved to said Naney by the commissioners for the 


sale of school lands, under and by virtue of the act of October 2s, 
IS72 (Ses. L., 129), on August 28, 1876, the same being known as 
block 111]. in front of shore block 15, in the town of Astoria, Or,, 
“nid this West halt of each of the blocks i], lO jana 5 ving ln front 
of the west half of block 5, in said town, and of the ell ure d value of 
more than So.000 

bhi Cautlse Was heard oh a dem Irrer to the amended bill, from 
which latter it ip yppcars 

That in Mareh, ISth, the plaintiff, John M. Shively, was a“ set 
tler” under the laws of the provisional government on a tract of 
public land on the south bank and near the mouth of the Columba 
river, contamminge 640.56 aeres, and laid off a town thereon, conmtain- 
ine 121 bi 
Water to the southward, and commons 


ocks, divided into lots, and extending from: ordinary Ligh 
knownas “Shively s Astoria: ” 
andon April PS, IS45, he bargained and sold by an inst 
Writing 14) Jumes Wi i I thi undivided Coyie beealt ( 

blocks, exc pri about ZO lots: that prior to Mareh 13, S50, the plat 
tith, with the conse nt ot Wi lel. lard off adaditional blocks, nunmibered 
from P22 to 150, both inelusive, the same bet | 


os Dee silLuate ALINOSL WILOLLS 
} 


In front of said tract of land and between ordinary high and. low 
water mark, and on said day said Shively and Welch divided the 
premises, so faras surveved into bloeks, between them, and by their 
deeds quitelammied thie SAthe to each other: tliat thpon thie Pruissaye of 
the donation act (September 27, 1850, 9 Stat., 407) the plamtifh be- 
came and was a qualified married * settler ” on said land under said 
act, and had been such settler for more than four vears prior thereto, 
to the Knowledge of said Welch, who, nevertheless, now disputed the 
plaintil’s right to hold said land as a donation under said. aet, by 
reason of the premises > and for the purpose of settling said dispute, 
on February 1S, 1S60, the plaintitfand his wife, Susan [., in pursu- 
anee of an arrangement with said Welch to that effect, conveved by 
decd, with a general warrantry, to the latter and his wife, Naney, 
each one-fourth of the unplatted portion of said donation and cer- 


tain of the blocks aforesaid, in number about one-fourth of the whole 
number surveyed ; that the conveyance to said Naney included the 
blocks o and 15 aforesaid, and was made to her at the request of her 
husband and Upon tire consideration and for the Purposes alo said 
and not otherwise, and thereupon said Weleh ceased and withdrew 
his opposition to the plaimtifls claim to the premises as a donne 
under the donation act,and thereafter, on January =t, [S66,a patent 
was duly issued thereunder, conveying the east half of the donation 
to the platntill and the west half to lis wife, Susan [.: that blocks 
lll and Ido are wholly below ordinary high tide, and were repre- 
sented on the map of “Shivelv’s Astoria” as being eaeh 300 feet 
square, bounded on all sides by streets, and were included in the 


have 
olpli, 
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quitelaim of March 18, 1850, made by Welch to the plaintiff; and 
sald block 111 is immediately in front and north of the shore block 
13 in the west half of said donation, from whieh it is separated on 
sald bhbelp by Wall street, while bloek 145 1s linmediately in front 
ania north of shore block » in the Cust half of sald donation, from 

hicli it Is separated on the map by Hemlock street; that both 
Wall and Hemlock streets are now below ordinary high-water 
mark, and block 15 1s more than one-fourth and block 5 near one- 
sixth below said line, but in 1556, at the date of the official survey of 
the Shively donation, a small portion of the west end of Wall street 
was above the meander line, while such line ran diagonally through 
the whole length of Hlemloek street in front of block 5,soas to leave 
about three-fourths of the same above said line and about one-fifth 
of block 15 was below said line. 

On March 7, 1881, the plaintiff and wife conveved the latter's half 
of the donation, with certain exeeptions not material to this case, 

» Milton elliott, and on the day following he conveyed the same 

> the plarntiel. 

On September 3, 1875, Naney Welch applied to the commission- 
ers of the State for the sale of school lands to purchase the tide lands 
Iving in front of bloeks 5 and 13, under the State act of October 2S, 
1Si2, “to provide for the sale of tide and overtlowed lands on the 
~aand shore coast” (Ses. L., 129), and the aet of October 29, 1874 
(Ses 4 76), amendatory thereof as tue owner of said blocks, and 
represented that said tide land was not held by any person elaim- 
ing by, through, or under her, or any one through whom she claimed, 
\\ hiel; | Feprese ntation the bill alleges to have been false to the know!]- 
edge of the party making it, who then knew, as it is alleged, that 
the plaintiff was the “ equitable owner” of the property and entitled 
to purchase the same from the State, and that about August 25, 
IS76, she obtained from said commissioners a conveyance of the 
Lidie land In front of block lo and the west half of block 7 includ- 
ing block 111 and the west half of block 145. while the plaintiff, at 
the date of both said application and conveyance, was an applicant 
in due torm of law for the ree hase of said tide lands, and was the 
é TA Person ce retit le “] lo Pures hase the same under said act 

On October 1 IS. the defendants, James Welel, Jos ph N. 
Dolph, and W. W. Upton, procured a conveyanee from sald Naney 
Welch of an undivided one-fourth of said tide lands, and it is al- 
leved that the “title” of said Naney is “fraudulent and void.” a 
against the plaintiff, and that the conveyance to her codefendants 
was made without consideration and received by them with full 
KRTOW LOC 


re ool the pore Hises 


Phe defendants for ¢ ause of de murrer tothe amended bill, among 
thers, allege: 1, that the question of who was entitled to the con- 
vevance from the State was determined by the commissioners, and 


Lier decision. 1) the absence of ir: wud. “anno be re Vie wed by the 


court: 2. tha at Naney took the land and i bloc ks conve ved to her by 


the plaintiff “free from any contracts of her husband concerning 
the appurtenances or riparian rights beloneiaaenant taal and (3) 


t} ul there Is hid ¢ quity it) the bil] 


a? 
QO . or ° ° 7 » — . 
28 IM. SHIVELY VS. NANCY WELCH ET AL. 
rm ’ a 2 } ‘ i. a . . 1 
i 7 ' . sie ' . \ ra . 

The location of blocks 41 and 46 is not definitely shown by the 
bil] byint 4 ) he } ‘ ‘hi, i + | i ry) thy } r op? tp ! c\! 1) ° 
yi] . Ae it pryet tage | Flef Ee . weet refrom ti] if Live \ ware ae Iront of Dior N 
z ‘ ~ | " \ | ee te , sacl a os t | “— " ] ee . , 
:) i114) ‘ei Vo i ‘4 ay itt “ te oF bit ‘> bet ‘ ii Last Liie’y ure iti Gee} Wille l and 
ee) oe i pee | ae ae le | 
DeiIOW the Tne Of oOrdimarv iow thie and therelore not tlde lands, 
> oe - i ‘ } > } es | : ° | ’ * ‘ 
Besides. Ib appears Troms th Dlii that DIOCK L | Is lll the deed Ol leb- 
aie > ‘ : , a » al ' , : : } mo \: . \\ ).] 
ruary lt), LSt) Pp executed DY LUlie piaintitl and wile to Nane\ eC), 

43 Te ae 
. ‘ : ‘. . . ' ety rat. . i 4 ? 7 , Is . ‘ ‘ ® 
with wirranty. Wiiled Co ve, tiie Diane from now Ciadlmlhneg ahaa \ 

s i + ‘ 

, " , 

: ' , ‘ . ? " ; ‘} ' ? ‘ > a 
night-or interest therein as against salad Naney., 
rq’ | _ ‘ ai Pe ty bill 
LhIS DeINS SO, COUNSEL Tor tie DiaIntla consents that the ybik may 
} } } 4 ; } 
aT OMSltdcered dis! se“y Als nese LWO DIOCKS 

‘ 1s79 ) \ y Wel | 

i fie ic’ | 4 i i ] y {il Val i’ ‘ eleh purchased Li) { if 

! ’ : 

; ; ’ oe ’ ‘ 
pati itl i | pePary if i iif Wi i QO] iti\ Madia il vil nd rt) 
‘ ¢ . . 4s | 
rv bounded by th | ) bav, harbor, or inlet on the sea- 
. +] | 
COG t)j (oreo | w i a ‘ ‘eek I Lae Li) t) rechias irol Lie scilte 
all ¢ ? | ‘ ’ > , 
hii Li { Lid] i i ‘ i) +7 b it) i I i ito) ‘ (>| e eh (o\\ Llc] ‘ i 
' } ] ’ 
I fy ( ’ i}? - ay a i} “<i ()] SCLIOO lands Live (; Vel i | 
+ | 1] 
" » , ‘ ; 
tr Istuly'e € il ne «i i ’ Ji . i < re aul bhOrIZCG Lo waves 1Cil cit) is 
, , ’ | , ] ’ ’ . ’ | . 
» tine Wrier « \ Lt thie LOuUtS OF TPonts thereon Oh, proot of 
: 
} ) , i ' 
such ownership ($8 2 and 3 the application to purchase ts 
j i | 
} r» ’? ‘ iar | +} 
il i i ; if . itd) i \\ ive PreQony bias rooln} Ltt 
i ~«) esl + 4] 
, pretsnclo , » such tide land mav be purchased 
| — , 
i il { I ‘i I . i { | Aye = yt) (x. 

|? a + si? ~ | | ‘% . ‘ } 7 ** 

i> Liit clita i i Sa yyais i om on bled Lid Lidde 7 i” | 
’ Ver: | +) ’ . ’ t Lt ao i! ’ . ’ 

i i i j ‘ wa i‘ ‘i? ch iit Ai’ ‘\ ¢ t \ ‘ ‘ ij 4 
om, 
, e } } ? 
| Le \\ Lili | ‘ ‘ I ‘Py % Pil ‘2 ‘ lands 1} Wriledl Wi re 
, ? , 
; . , ‘ . ; 
hhepet \ | 4 ! pwr re *} lit ay r) ; 

, - ] } : 
aria 4 il! t?] ‘ is ' 4 \\ Liye ACL TCA nT \\ i i i] a. sa 
iPORN til phat be l ‘) ii ! i 1] ‘? iy) i\ fo) { | if 
; ; | 
{)j i lt ree o<2 ai ‘ Pel i’ Phik i} i 1] i} bei] ALION ae i "% 

i iy 
>, , ' ' ? ’ ’ ’ ’ ] 
) aii ‘ (ry }¢ ‘ | at ‘ | i | t | td] i ryt mitiead oO] iifs il | « 
| ‘| , , . | ] 

hotie nereors re ive ic oWher or grantee and LLaA\ 

pers 1 the | | lel tid inds or the iImprover of th 
lt VWlio : ' } t } = ‘ (>! - 1¢*]) Piey! 14) 

>,? ’ ? ’ ? , ‘ | 
se ‘ ‘ al i- Wii ‘ i) ‘ Pot) li ; i 

} ‘ , + ; ; ’\? . 4 ’ . ‘ ; 

ii ‘ ; ’ } i i i chihh? ‘ ' iis | | { <i ' 
bs i i ' . +} ‘ ; ‘ ‘ 
i ‘ ci i u ; ‘ 4 . ‘ i Lili i ' ° Fi tl Lp} 
‘ : 

*?F ’ 
=f ! ‘ ‘ ‘ i] | » } ‘ ty ci , , | bel 
SOT) Uimdera a l sili] pmileahl rPanyv persoh Ubhader \ } ‘ 
holds 

; , ’ } . | 

’ + ’ ‘ " ‘ ‘ i 

i ‘ } if] pyer [ i , i ritl 
~ ; , ' ’ , ‘4 t , 7 
j i ‘ . . ‘ j i] " _ i st | : i 
belonwed, priol | he State to the Union, to the 
| ; ; 

. ? ~ “. = ’ , ‘ . . ; .* ) ‘ 
\ eee ‘ i ‘ ; tt ‘4 } ‘ ‘ ‘ ~ I ‘e iif i as 
sOvVverely eo Stat try | srreely 
, ; , ’ 
Decl 11 i [ bisproscd . 4 Lie milled Sta . 

4 | : ° 

wneere Seat . ts reign Capa and su 
. ‘ '* ’ j ] TY | 
0 its sel ilagan, 3 Tlow., 225 
1} . | ) 1 * |? ‘ 

ral ‘ i\ ® j ’ 2 ae : 7 PG 

; | . ’ 

' | ‘ " | ' » " if ’ if j ‘ De 
‘) iT) = ~ a ‘ " , ‘ . ; > 
Period cul meer ‘e ( iI ti ‘ at ij vo hs lol ‘ a Lhe I ii >LiG | ; 


i J. M. SHIVELY VS. NANCY WELCH ET AL. 29 


by the on Feb. 14, 1859 (11 Stat., 385), the same became subject to the con- 


t block trol and disposition of the latter. In pursuance of this power the 
Ler anid stat las provided for thie sale and disposition ot these lands by the 

lands, Poissilftt Ol the act of IS¢2 and Like amendment of ISG . Under 
if teb- them Nanev Welch, as the owner of the adjacent highland, became 
Welch the purehaser of the parcels of tide lana known 11) this sult iis blocks 
1 ali L111 and the west half of 145 
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and the latter having in February, 1860, at the instance and 


huest of sald Weleh and Upon a consideration moving from: itt. 


_ } ** 


“iLliie under sid Weleh. thie Sillne person under whom the 


meatal ** dae le] é the tide leanne included 1h) thre quitelaim of Sov, 


saving out of consideration the fact that neither Shively nor Weleh 
r had any right to purchase the same until and except for the 
and that ther quitelaims of 1S50 did not estop either 


é 
Ol them drom asserting iid tn tibtaibinge as avaihst the olfier any 


] 4 , 
Sathe from thre State (Rawle Ot) (oov., OpEd: Vian tt liss 


r-acquired estate or interest in them or right LO parch ise the 
laer vo WKear- 
ll Tlow., 522: Fields Sqiuers, 1 Deady, 579; Lownsdale 7 
and, ad, 15), itis very clear that Naney Welel never “ held 
Jocks Sand 13 under her husband, James Welch, but [ cannot 


| ; | ] ‘ : . »} . 
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But Nanev Welch having acquired these blocks 5 and 13 by a 
direct conveyance from Shively she “holds” them under him—in 
other words, she derives her title to them from him—and it is alto- 
as ther lrmate rial wlio furnished tha consideration forsuch COnVeYV- 

Because a husband for anv reason—as love and affection or a 
nse of justice—furnishes the means to enable his wife to acquire 
property or even purchases the same outright and direets the con- 
vevance to-be made to her, she does not “ hold * under him, Welch 
was not the owner of the property and she Is not his grantee. They 
are not privies in estate: there is no devolution or transmission of 
anv interest in thi property trom him to ber. But she holds under 
the convevanee through which she derives her title 
id might and to whieh her husband is a stranger. 
It follows that Naney Welch's representation or clatm that the 
tide lands in question were not “held” by any person under a deed 
from her or any person under whom she “ held” was true in point 
of both facet and Jaw, and the commissioners did not err in pre- 
ainutih The plaintif is not en- 


err. hy hye reas a purchaser LO the }) 
| 7 this Satie is dismissed 


titled to any relief on this bill an 
Mr. Frederick WK. Strong for the plamntill. 
Mr. &. C Dronaugh for the defendants 
Signed) MATTHEW P. DEADY, 


Bi NN District Judge, Oredon. 
eudorsed: Filed April 21. 1SS4.. kh. Hl. Lamson, clerk 


(0) And afterwards, to wit, on the 7th dav of April, 1SS6. 
there was duly filed in said court by the plaintiff an appeal, 


| 


’ . 77 : 
words and leures as follows, to wit 


(5 In the Supreme Court of the United States of America 
Joun M. Suivery, Plant! and Appellant, | 
a } 
, t 
Nawncy Wercn. Jauves WV. Wercn. W. WW. Upros.. and J. N. 
Dorr, Defendants and Respondents | 


, ' ; ; ’ 
A py (ti Prove ait f j if ( fil f fal fii }), f cl fil CJredon ly / if Sep fii 
f fj? f fil Phas / j fy Slate ~ 


To the Ilonorable thi Supreme Court of the [“nited States 


The appeal of John M. Shively, the above-named plaintiff? and 


appellunt, respectfully showeth that on the 25th day of November, 
A.D. 1ss2, the above-named John M. Shively tiled lis bill of com- 
poucalna in the cireuit court of the*lUnited States for the district of 
Oregon against the above-named Nanev Welch, James W. Welch, 
WV. \\V Petar, ana Joseph N. Dolph LO have the std defendants 
declared to be the trustees of the plaintiff! for certain tide lands 
conveyed to the said Naney Welch by the commissioners for the 
sale of school lands in the State of Oregon under and by virtue of 
thie act of the Legislative Assembly passed on) Octal Y oe 1S; 2. 
which said convevanee was ninde to the said Nanev Welch on An- 


gust 25, IS76, said lands being known and described as block 111, 


woe 1. M. SHIVELY VS. MANCY WHICH BT Al. 


in front of shore block 13. and the west half of each of the blocks 
I]. 46 and 14. I ne yh tTront of! the west half of block », in the 


town of Astoria, Clatsop county, Oregon, as laid out and recorded 
by John M. Shiveivo and of the alleged value of more than five 
thi usand dollars A) ; esnid Naney Welch. on. October 19, 1876, 
conveved to the said W.W. Upton, J. N. Dolph, and James W. 
Welch an undivided one-fourth of the said premises, which said 
CORN Vabice by Nal C\ Weel ae Lyi ald J nics \\V Wi r hy, Joseph 
lolph, and W. W. Upton was made without consideration and 
| | \ it ' nl] | threat said CONVeY- 
{y Lice by thi “blal CotMinissioner to thie s bid Naney Wi leh Wiis 


4 ’ i ’ fs ‘ " ey | ‘ ~ | J 
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} ! A ] ; 
CCC) Lay ad I i | ‘ el | i? bre haed ty 1 oO] COUP ATTN 
' | " ; } , | | 
Wiis bie] biceye } \ [ {j ] | ectg OF {)] {4 Prideial hit Lilie Sabla 
i 
‘ ’ 
appellees Ticd a demurret brs cade ards and on the Ztst day ol 
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April \ |) t, cl Dba ren Vas tTnade and pronounced therein 
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i , , , 
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| ’ , , | . , 
PouIVeLVY Was not cntitied to anv rr Clon the sald amended bill, and 
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thereon Was rendered a bhdd ape pelinnt, and that thie said 
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Naxcy Wepcu, Joseru N. Dotpu. W. W. Upros. and James W 


. _ , ’ , : | } . ’ 
Know all men bv these presents that we. .lolin M. Shively, of the 


. , } i . : i ' ’ — * — ‘ ‘ 4 "ar Pyy*i)) - 
State of California, and James Taylor and Isaac Bergman, of As 


% 


% 


eee NR ac 


"no 
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toria, Oregon, are held and firmly bound unto the above-named 
Nancy Welch, Joseph N. Dolph, W. W. Upton, and James W. Welch 
in the sum of two thousand dollars, to be pat to the said appellees ; 
for the payment of which, well and truly to be made, we bind our- 
selves and each of us, our and each of our hers, exXecuLors, and ad- 
ministrators, Jointly and severally, by these presents. 

Sealed with our seals and dated this fifteenth dav of April, LSS6. 

Theat condition of the above obligation is such that whereas the 


above-named appellant has prosecuted iilh appert! Lo the supreme 


Court of the United States, at the city oi Washington, in the Dis- 
rict of Columbia, to reverse the decree rendered in the above- 
entitled suit by the circuit court of the United States for the district 
of Or on | Now, therefore, the condition of this obligation Is such 


that if the above-nani d appellant shall prosecute lis chy ype 7 to effect 


and shall answer all Costs if he fatl Lo mnake his ap ped! wood, then 


this obligation shail be void; otherwise the same shall be and 


remain in full force and effect. 


J. M. SHIVELY [seat.] 
J. TAYLOR. SEAL. 
ISAAC BERGMAN. [seat 


Sealed and delivered and taken and acknowledged before me this 
April 15, 1886 
J. O. BOZORTH, 


> . * _ e . : . . 
(> Cir miSS1070T Ss. Circuil (ourt, District | Mredon. 


UNITED STATES OF AMERICA, | 
Di f ict of {) egyon, } 
[, James Taylor, and I, Isaac Bergman, being first duly sworn, 
and sav that Lam worth the sum of two thousand dollars 


over and above all my just debts and liabilities, exelusive of prop- 


erty exempt from execution. and that | am a freeholder and resident 


J. TAYLOR 
ISAAC BERGMAN. 


) 
(jt Pose 


of said district 


this April 15, 1SS6 
J. O. BOZORTH., 


S. Civenit Court. District of fsreqgon. 


Subseribed and sworn to before m« 
(ommissione r / 


Approved | 
DEADY, / 


Endorsed: Filed April 17, 1886.) Ik It. Lamson, clerk. 


I"nited States for the District of 


66 In the Cireuit Court of the 
Oregon 


UNITED STATES OF AMERICA, ) 
Dist ri f of (redo o j 
| R. H. Lamson. clerk of the cireuit court of the United States for 
the district of Oregon, certify that the foregoing Is a true copy of 


7 ‘> -_ 
; pam, pt PD 
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the record and of all proceedings, including the opinion of the eourt, 
in the CAUSE 1) equity entitled a. M. Shively / N ney Weleh cf al. 
defendants, in said cir uit eourt i Lf rain J, 

[n testimony whereof I hereunto subseribe mv name and affix 
the seal of said circuit court, at Portland, in said district, this Sep- 
tember 2S, 1SS6, 


“she ,  ™ ta, * 
[Seal United Sta 
l 


LAMSON, Clerl/: 


Iencdorsed Or Cove? Cys 45i5 ¢ t s Ni OUD. a. \ 
appellant, i. Nancy Wi r ii Jos pot N |) poh, \V W. Upton, and 
James \'¢ W or Ie y| 7 \I rch le, he S/ 


7 -+ 
J Biwi — 


Supreme {jourt of the Ynited Siates. 


October Term, |I8SQ. 


NO 


J. M. SHIVELY. Appellant, 


JANE WELCH, J. N. DOLPH, W. W. UPTON, and 


JAMES W. WELCH. 


of the United States 


revon. 


BRIEF ON PART OF APPELLANTS. 


JOHN H. MITCHELL, 
Solicitor for Appellant. 


s < ~% ae 
M *? oT sa *, 
eS - > : . ' " . ; . ‘ : a "* > gt 
Bich heen. Met ee ee de Sl «lilies . 2 es lt Ce ee . 
; i aes . e ie tae Re Ta hey ry, Mes Re a Sint Riad Riis, CF ‘* 
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IN THE 


Supreme Court of the Cnited States. 


October Term. 1889. 


J. M. Suivery, Appellant, 


Naney Wercu, Joseri NN. Dorrin, WoW. Upton, 
and James W. Wencn, Appellees. 


—_—-—- o 


Appeal from the Circuit Court of the United 
States for the District of Oregon. 


= > 


STATEMENT OF CASE. 


This cause was heard in the Court below on demurrer 
lo smended Dil (See amended bill, record, }}?. Lo-22, 
inclusive, and demurrer to same, record, pp. 25, 24.) 

The suit was brought by the plaintiff, John M. Shively, 
for the PUP pose (>) having the defendants, Naney M. 
Welch, James W. Welch, Joseph N. Dolph, and W. W. 
Upton, declared to be the trustees of the plaintiff for 
certain tile lands conveved to said Naney Welch Ot 
August 28, 1S76, by the Commissioners for the sale of 
school and tide lands in the Stute of Oregon, under and 
by virtue of an act of the Legislature of the State of 
Oregon, approved October 28, 1872, (Session Laws, 129,) 
the Siilie being known as block numbered 111 in front 
of shore block numbered 13 in the city of Astoria and 


State of Oregon, and the west half of each of the blocks 
numbered 41, 46,and 145, lying in front of the west half 


of block numbered 5 in said city, and of the alleged 


Value of more than 85,000, 


The Court below sustained the demurrer, rendermg 


judemert against the plaintiff for costs. From: this judg- 


] 


bmielit the case Is how before tliis (court on appeat, the 


question being, does the complaint make out a case? 


The chili reload compliant Is iis follows: 


AMENDED COMPLAINT. 


ln the Cireuit Court of the United States tor the District 
of Oreoon. in the Ninth Cireuit. 


To the judges of the Cireuit Court of the United States. 
for the district of Oregon, in the ninth ecireuit: 


J. M. Shively, of San Francisco, and a citizen of the 
State of California, brings this lis amended bill against 
Nahics Wi I I brick Jstnes ". Welch, bath residents of 


the city of Astoria, and citizens of the State of Oregon ; 


RY ‘. Pdoodpota, aa Is =hele nt ©] the city of Portlana, and eltizen | 

of ti State of Oregon, and W. W. Ul ton, a resident of | 

the city of Washington, and a citizen of the District of 

Colutubia, and thereapon vour orator complains, and 

~ ~ ' 
That tithe month of March, 1S44, he was occupying 

tied elaine to bold as a settlers right the following- 

desertbed tract of land oor land claim situate in the 

COUNTY of | leit Oy) ahd State of ( regon, namely, a certain 

land clatm thereatter and more particularly bounded and 

described as follows, to wit, by Ine parts of sections S, 0, 

lO, and TZ, in township S north, of range % west, being 

bounded and desertbed as tollows. to wit: Beginning ut is . 


a point in the south bank of the Columbia river 15 
ehains and 13 links west and 40 chains and 24 links 
north from the quarter post between said sections 9 and 
l6,in township S north, of range west; thence south 97 
chains: thence west Sl chains and 4 links: thence north y 
i4 chaims ana 20) links to the Columbia river: thence 


TL th tie meanders or said rive i" north 25 Ou Ciist » chains 
OO links: thence north 54° 50’ east 5 chains 50 links: 
thence north S7° east 4 chains 70 links: thence south 
70° 30’ east 15 chains: thence south 54° 45’ east 7 chains 

bt) links: thence cist 6 chains 2) links: thence 
ode) north 63° 30% east 7 chains: thence east 6 chains: 

thence north G6° east 6 chains to meander post; 
thenee north 45° 30% east 3 chains TO links: thence north 
ti] ‘iy cyst 1 | Chalns : thence north yt) Ley’ east 19 
chains Of links to the place of beginning, containing 
O40.506 neres. 

And i)) <td miotth he laid oll a large portion of said 
lands bordering on the Columbia river and extending 
back therefrom into town lots and block's, numbered con- 
secutively from 1 to 121l,and mapped and platted the 
same, calling it * Plan of Astoria, laid off in Mareh, 
S44." commonly known as Shively’s Astoria. 

Second. That on the sth day of April, 1S4do, your 
orator, by a certain Instrument in writing under his hand 
and seal, bargained and sold to one James Welch all his 
right and title to one undivided half of said land and 
claim, exe pting about twenty lots particularly specitied 
mn sid deed. 

Third. That prior to the 15th day of March, 1850, with 
the Colpse hil of thie sitlel Jar “ Wi leh, your orator add d 
to suid plat certain other blocks, numbered consecutively 
from 122 to 150, both imelusive, which said last-named 
blocks were located almost exclusively upon the shore of 
the Columbia river between ordinary high and = low 
Water mark. 

Fourth. That on the l53th day of Mareh, 1850, vour 
orator and the satd James Welehoat the time belreving 
themselves to be each the owner of an undivided half of 
sald lands, proceeded to divide the lots and blocks be- 
tween themselves, so that cach should be the ~cprirate 


owner of lis preerl of said tract so far as the same had 
breverny Hat pped ane platted into blocks and lots, and 
Of for this purpose they mutually exeeuted and de- 


livered to each other instruments in writing under 
then respect hye bisrtaeds and ~/ ils in the ratty. ) quit- 
chain i ls, whiel, theugch iformially drawh anid (X- 
ecuted, were then considered to be, and were, sufficient 


in law and equity to sever their respective Interests In 


the blocks and lots then laid out so far as the same had 
not prior to that time been sold or conveyed ; and there- 
after the said James Welch had no legal or equitable 
rivht or title in or to said so-called donation land 
claims except as derived under said instruments in 
writing of the date of the 13th day of. March, 1550, as 
at retnabove Sel forth, anal except us hereinafter expressly 
admitted and set forth 


hilth. That after the Jrissalee of the act of Congress of 
the United States, entitled “An act to crete the office of 


survever-general of the public lands in Oregon and to 


provide for the survey of and to make donation to the 
settlers ol - iil piibite lanieds,” approved Sept miber 27th, 
[IS50, commonly known as the Oregon donation law, 
vour orator, who then was, and for more than four con- 
secutive Vours prior thereto, had been personally living 
adpon and cultivating satd lands, and who was a white 
miale citizen of the United States, over the age of 2] 
vears, a married Prbeadi, anid ae cll respects qualified and 
entitled to claim and hold the said land as a donation 
Claim under said act of the 27th September, 1850, became 
and was, with the knowledge of the said James Welch, 
~Olety rece rete 7 11) Live Lositid Cothice of the Lo nited States 
as the proper claitminntof the entire tract of levnaed, 


That vour orator, from and after the said 27th dav of 

‘~ ptember, ‘ if] Prom atid aiter the said act of Con- 

evess of that dat) hereinbefore referred to and speeified, 

istiieonly person entitled to elalm std dona- 

5 tion aad clatna under sard aet and the laws of the 

Lnited Ss fos > DUG he viel J; hice. Welch Ccll- 

| rited Woe HLTA { rela il riotits iti silat donation land 

Clit, acd contested the appleation of vour orator fora 

pratert too ssuned darted, hid divers disputes hid cContro- 

versios arose between vour orator and the said James 

Welch in relation to the validity of said agreements 
os 


of thecTSth dav of April, PS4o, and of the l5th day 
7 WHEE he IS.) ebween them, herema boy + Set forth. 
and for the purpose of se tt | he such dispute ~ anid Cot 


’ 


| .™ . . . . » 
Proyvorsies Voputtine the vallaty of stad avreement ot 


division of the P3th dav of Mareh, Sov), ly vond question, 
your orator alice this sla James Weel hh. On or about the 
said Tsth dav of February, S60, at which time vour 
orator had completed his residence and cultivation and 


had become entitled toa pritert from the United States 
for the entire donation land claim under said act of Con- 
gress approved September 27th, 1So0, entered into an 
agreement by which the said land was to be divided 
between them—that laid off in lots and blocks to be 
described by numbers and that portion which had not 
been miapped or platted into lots or blocks to be described 
by apt and proper boundaries: and it was further agreed 
that your orator, in whom tle legal tith was supposed to 
be, should, with his wife, convey to the said James 
Weleh or to such other person iis he should direct the 
lots, blocks, and land coming to him, whereupon, on the 
Sth dav of February, 1860, and in order to convey to 
him the legal title then vested in the pleanntitl, your 
orator, or his wife, Susan L. Shively, and to cure detects, 
if any, in) the quitelaim le ( d= of the both day of Mareh, 
1850, and to confirm the same and without any further 
consideration, vour orator and Susan L. Shively, his wife, 

executed and delivered to the said James Weleh 
36 their joint deed of general warranty against all 

Persons, the tl mnited States excepted, for the follow- 
ing-described real property, part and pareel of the said 
donation land claim hereinabove first deseribed: The 
West halt of thraat ct rth two-lundred-acre trict of lane 
In the southeast corner of our land claim in township S 
north. rahe ‘) west, 1) thre COUNLY of (‘latsop and state 
of Oregon, which two-lhundred-acre tract is bounded and 
deseribed iis follows: (yy the north by the town plat oft 
Astoria, as laid out and recorded by Jolin M. Shively ; 
on the cast Iyy the east line of satd land claim, on the 
south by the south line of said lane elaim. and (rt) the 
west bv a line parallel with the cast line, so as to include 


two hundred acres ; alse the following lots snd blocks in) 
«de pr? 9 we 
aa? ?. 


the said town plat of Astoria: Bloeks 5, 7, 11, 22, i, 
31, o), ov, 40, 44, 01, 04, 08, 62, 66, 70, 74, 78, 82, 86, 89, 
SS, 97, 101, 10¢, 112, 114, 11¢, 138, FO, 122. 12a, 144, 
126. 527. 120, 100, 181, 133, 135, 136, 138, 140, 142 144. 
146, 148, 150 and lots 5 and 6, bloek 119: lots 5 and 6, 


block 154, and lots 1, 7, and 12, block 115 

And at the same time, as a part of the same transac- 
tion and for a like purpose, and for the same considera- 
tion anid for none other, at the direetion and Upon the 
request of the said James Welch, vour orator, with his said 


re 


t) 


wife, executed and delivered to the said defendant, Naney 
Welch, who was the wife of the said James Welch, a like 
dood of res} ye rel Warranty for thie 'O low pacr-cle <eribed real 
Properly, the Siilhie being peat snd parce! i)! the std 
donation land elaim of your orator hereinabove first 


described ; 


The east half of a certain two-hundred-acre tract of 


levnicl i the southenst Cornieyr of our leanvel claim, 1 toWwll- 
ship S north, of ranee oO) west, in Clatsop COUNLY, ( revon, 
which two-hundrea-aere tract is bounded on the nerth 
by Lhe tow plat of Astoria. as laid out nie recorded by 

said John M. Shively: on the east and south by 
Od the boundary line of our said land claim, and on 

thie West by i eit parallel cn thie ist line, =O as 
ce melude Iwo litenncd ys 7 HOTS. also the follow Mig blocks 
snd lots in said town plat. namely: Bloeks 5,6,9. 13, 14 
Vie 4 Bp Se es Ge 1. 45, 49, 53, 56,60, 64, GS, 72, 7 
St), $4. SS, V1, Hd, 1), 10h, 100. 

That the two deeds from vour orator of the TSth day 
of February. ISGO. hereinbefore referred to. were Intended 
to be and wasn tullbsetthement of all the respective par 
ties’ claims to the land elatn: herein first desertbed and 
were so recerved and accepted by the satd James Welch, 
Who, in consequence, withdrew the opposition which he 
linc] previ Usl\ nine to thre claim of plattitl to the 
pred teenyl for said lsanied. 

Sixth. That the satd Nancy Welch paid no considera- 

hatever for the real porarpn rty conveyed to her Iyy 
sid deed of February ISth, IS60, but the same was a 
ott Pore Ger siicl lushanel, nor «aie Vour orator or his 
sald wife reeetve from satd Nanev Weleh at any time 
any consideration whatever | 


Pa 
t). 


>) 


cunt tor the lands conveved to 
her by vour orator and his said wife, Susan L. Shively, 
Or Was avy consideration patel for satd lane by suid 
Naney Welch, 

Seventh. That it was at the time of the division so 
made as aforesaid on the TSth dav of February, 1860, 
intended by the parties to make a full, final, and equal 
division of all of said land = elaim. together with the 
appurtenances, Ineluding riparian rights upon the Co- 
lumibia river, so that no Huiture COnLrOVe rs\ could there- 
aiter arise between them concerning any matter or thing 
growing out of their copartnership in said lands. . 


Eighth. That afterwards, on the 24th day of January, 
iS66, a prartert from the United States for said 


Os leuneds hereln first nbove deseribed Issued to your 


orator, evranting ane conveying to him the cist 
half thereof and to the said Susan L. Shively, his wife, 
the West half thereot: threat sited block No. 11] of Shivelv's 
Astoria,—county, Oregon, is situated upon or in front of 
the West half of sid land claim or that portion thereof 
set over to Susan LL. Shively by the United States paitent 
above sel forth of date January 24th, LSO6). and that the 
said blocks Nos, Hl, 46, & ldo anid the west half thereof 
are situated upon or in front of the east half of said land 
claim. 

That on the 7th dav of March, IScl, your orator ana 
Susan L.. Shively, his wite, for a valuable conside ration, 
bv a deed duly made, executed, and delivered, conveved 
te one Milton Elliot all the lands, lots: bloeks, fractional 
lots and blocks corte 7 or embraced in the west half 
of the lands patented by the United States to John M. 
Shively and Susan L. Shively, lis wife, on the 24th day 
of January, IS66, and beg the same lands herein first 
above described, “aVe ana Xe pting from the operation 
of said deeds lots Nos. 5.6.7, 8, and {% 1a bloek No. 114, 
bloek No. 116, and also be) acres of leaned hounded (oni the 
north by the south line of the said town of Astoria, on 
the west by the western boundary line as desertbed in 
std patent, on the south by the south boundars line cde- 
scribed in said patent, and on the east by a line running 
due north and south-to points in said southern boundary 
lines of said pritent and the town of Astoria at a distance 
sufficiently far east in each of said last-named lines as to 
embrac Cob neres of laried, 

That on the Sth dav of March, IS71, the sard Milton 
Mlhiot, fora valuable consideration, bv a deed dulv made, 

executed, ana delive rea, conveved Ie this plamtrul 
39 all the lands last above described and conveved by 

thre cle d of plaintifl anne \\V Ife ic Milton elliot, above 
set forth, whereby vour orator became vested with all the 
right, title, and interest of the said Susan L. Shively in 
and to the lands set over te her bv said patent of the 
United States to John M. Shively and wife and of date 
January 24, 1866, excepting the lands reserved in said 
deed to Milton Elliott of date Mareh 7th. 1871. 


S 


Ninth. That inthe division of the lots and blocks afore- 
sid between the plaintiff, vour orator, and the said James 
Welch the salad blocks Were recovniz (| ania treated each 
asa distinet and separate tract of land .with a street for 
a definite exterior boundary line on all sides of the bloek, 
as dhdicated Thpvon thi Phbit pes cnie plats herembetore re- 
ferred to, and the several blocks partitione dtothe said 
Jitties Weleh ineluded 11) Tlie siitel quitelaim dood to the 
std Jrmes Weleh ot the both Miaarelh, Psat), heremmbetore 
described, were so known and deseribed, as also im the 
Warranty deeds of february Sth. PS60, from your orator 
and his said wife, one to the said James Welch and the 
other t0) the siticl Naney Wi I Ih. bia were at the time ot 
mioaiking of the said several deeds of such partition noted, 
designated, and indicated upon the original map and 
pelean (y! Astoria snd the first addition thereto, anid the 
blocks partitioned off to pliant were specially marked 
dnd indicated upon said map and plat by a blue shading, 
while those parti thors | tor tha ~Hilel James Welch Were lett 
plain, 


; 


Penth. That bloek number 13, which im the deed of 


March I. PSoO) was asstoned to the said James Weleh 
nid iti thie aerecnent of February, PSO), Wills asstoned to 
the std slaanes We leh, but was at lis request conveved 
lo lis Wite, the sill Naney WW leda, ils I~ hereinbefore 

vet forth, was represented on said map by whieh 
40 the division was made as an entire block, 300 feet 

square, bounded on the north by Wall street, on 
the enst hy West 4th street, on the south ly Arch =treet, 
andoon the west by West oth street: but the same was 
situate partly above and partly below the line of ordinary 
high ticle! pon the bank of the Columbia river. i Is hiore 
fully shown and represented in the plat hereto attached, 


marked Exhibit “AS and niade a part hereof. 


Kleventh. That block No. 111, whieh, by the deed of 


James Welch to vour orator, Was conveved to your orator, 
Was situate Immediately in front or north of said) block 


No. 15, and tes wholly below ordinary high tide and 
above ordinary low tide of said Columbia river, and was 


repr sented as a bloek of BOO fect square, bounded on the 


north hy (Cedar street, on the enst hy West 4th street. on 
the south ly Wall street. nid (>) thie West yy W ost oth 
street, as will more fully appear hy Exhibit “A” herein- 
before referred to. 


y 


Tweltth. That at the date that the title to said dona- 
tion land claim became vested in vour orator and im his 
Wile, Stisan l, Shively, ania at the date of the United 
Stutes Government othe He SUPVEYS of sald donation land 
claim, a large part or portion of said block number 13 
was entirely above the line of ordinary high tide in said 
Columbia river, and a portion of said block number 111 
and of Wall street, running cast and west between said 
biocks ane lid. in sad city of Astoria, was above the 
line of ordinary high tide in sated Columbia river, all of 
Which will more fully appear from the map or plat, 
hereto attached, marked loxtibat “DB.” and made a prune 
hereof, 

Thirteenth. That block number 5, which, in the ceed 
of Mareh 5th, TS50, was assigned to the said James 

Welelh, and 1 the agreement of February, LS6O, 
4] Wiis ussioned te the site James Wi leh. and was al 

lis request conveved to lis wife, the said Nanevy 
Weleh,. as Is herembetore =e forth “ana represented on 
sald map. by whieh the division was made, as — entire 
block of S00 feet square, bounded on the north by Hem- 
lock street, on the east D cast 4th street, on the south 
by Pine street, ana qt) the West by lcnst oth street, and 
the same was. at the date that the title te said donation 
land claim became vested in your orator and his satd 
wife and at the date of the United States CGrovernment 
oftieial survey of said donation lane claim, situate above 
the line of ordinary high tide upon the bank of the Colum- 
bots riveranad within the le val boundaries or meander line 
of said donation land claim, but that at the date hereof 
the line of ordinary high tide of said Columbia river is 
upon the south halfof said block No. 5; all of which will 
inore fully appear from the map or plat, hereto attached, 
marked Exhibits “© and“ D° and made a part hereof. 

Fourteenth. That bloek No. 145, which, by the deed of 
James Welch to vour orator, was conveyed to your orator, 
Was situate immediately in front of or north of said block 
No. Sand lies below the line of ordinary high tide of said 
Columbia river, and was represented as a block 500 feet 
square, bounded on the north by William street, on the 
east by East 4th street, on the south by Hemlock street, 
and on the west by East Srd street. 

Fifteenth. That if strip of land nearly the entire width 


10) 


of Hemlock street of said city and included within the 
legal boundary lines of the donation land claim: patented 
by the United States to vour orator and lis said wife sepa- 
rates and divides satd blocks Nos. 5 and 145: allot which 
Willmore fullyappearfrom the map or plat hereto attached, 
marked exhibit 1), and hiade il preur't hereot, 
12 Sixteenth. That since the date that the legal 
title Lo sila donation land claim became vested in) 
your orator ania lis suid wite ania “nce the date ot the 
United States Government official survey of said donation 
lanl claim the shore of said Columbia river at anid in) the 
vicinity of blocks 5,15, TTT, and 145 have been washed 
away for some distance south, and thereby the line of 
ordinary high tide in said Columbia river dias moved 
south and over and Upon the lands patented by the 
United States to vour said orator and hits wife. 
Seventeenth, That onthe al day of September, SZ», the 
sic Naney Welch, claiming to be entitled thereto under 
the act of the legislative assembly of the State of ¢ yregon 
entitled “An aet to providetfor the sale of tide and over- 
flowed lands on the sea shore and coast,” approved Octo- 
ber 28th, S72, made application to the board of cominis- 
stoners of the State of Oregon for the sale of school lands to 
purehase the tide lands ving in frontot block No. 15, which 
included block No. Bee nnd lso the ticle lands in front 
of bloek No. 5, whieh included blocks Nos. 145, 41, and 
Ht), falsely I" presenting and pretending that she was entl- 
thed to the same as appurtenant to the said blocks Nos. 5 
and 15 and representing In her application and accom- 
panyving affidavit that the same were not held by any 
person claiming by, through, or under her or under any 
one through whom she claimed title, well knowing that 
each and every of said pretences Were false ana ntrue, 
and that your orator Wis the equitable owner of the Sarthe 
and entitled to purchase the same from the State, and on 
or about the 2ZsSth day of \ugust, IS76, she obtained from 
sald board of commissioners of the school lands of the 
State of Oregon a deed tor all the tide lands in 
{33 front of said bloek No. 15, Including sald block 
No. TLL: also all tide lands in front of the west 
half of block No. 5, including all the lands in the west 
half of blocks Nos. 145, 41. ane 46. 
Miehteenth. Your orator further alleges that at the 


1] 


date of said application and up to and including the date 
of the execution of said deed by sta commissioners of 
the State of Oregon he was an applicant in due form of 
law to purchase said block No. T11 and west half of blocks 
Nos. 145, 41, and 46, and was the only person entitled to 
purchase the same under said act. 

Nineteenth. That during all the period aforesaid from 
the said t3th day of Mareh, 1S50, down to and Including 
the time when the State deed Wiis executed to the said 
Nanev Welch that vour orator was In equity the owner 
of said block No. 111 and the west half of blocks Nos. 
145, 41. and 46, and entitled to claim and purchase the 
sme from the State of Oregon, all of which the said 
Nancy Weleh then and during all of said period of time 
well knew and all of which she then and at all times had 
knowledge and due notice. 

Twentieth. That the title of the said Nancy Weleh to 
said block No. dll and toall tide land north of the centre 
ot sata Wall Street, the north boundary line of ssid block 
15, and to all tide land Iving north of the west half of 
block No. 5, north of the centre line of Hemlock street, 
the north boundary line of said block, is fraudulent and 
void as against vour orator. 

Twenty-first. That the said James W. Welch, J. N. 
Dol pola, and W. W, Upton, on the 19th day of October, 
IS76, procured a deed from the said Naney Welch each 
for an undivided quarter of said block No. 111 and the 
undivided quarter of the west half of sald blocks Nos. 

145, 41. and 46. and claim to hold their interest 
1 through her and not otherwise; that at the time 

they procured said title they paid no consideration 
therefor and well knew all and singular the premises, 
and that the said Naney Weleh had no right, title, or 
Interest In said block No. 111 or in the west half of said 
blocks Nos. Le, 18 and fo. or in) any of their appurte- 
hances or to any of the tide land upon or in front of the 
same, and that the said conveyance from the State of 
Oregon was as to her with notice fraudulent and void, 
and threat she held the legal title only for the ust and 
henefit oft your orator, 

Twenty-second. That the yalue of the property In con- 
troversy in this suit exceeds the sum of five hundred 


lz 


dollars and that the same is about the value of five 
thousand dollars, 

Wherefore your orator pravs that the said) Naney 
Welch, James W. Welch, J. N. Dolph, and W. W. Upton 
mav be restrained and enjoined from proceeding at law 
to obtain possession of said real property or in any man- 
ner interfering with your orators possession thereof; that 


Vour orator bay hye adpidged and decreed to he the 
equitable ownerof the same: that the said Naney Welch 
may he decreed te have recervedt ssid deed from the State 


of Oregon in trust for your orator, and that said Naney 
Welch, James W. Welch, J. N. Dolph, and W.W. Upton 
be decreed to execute and deliver to vour orator good 
and sufficient decds conveying to your orator the title to 
suid block No. 111 and the west half of said blocks Nos. 
145, 41, and 46, and for sueh other and further relief as 
may be equitable and for lis costs and disbursements, 
And May it please your honors to grant lhito your 
orator a writ of subpeena of the United States of 
qo Amerten, ISSUThY tit of and uniedler the sen] of this 
honorable court, directed to the said Naney Welch, 
James William Weleh, J. _ Dolph, ane W. W. Upton, 
defendants, commanding them, on a day certain therem 
to be named and under a certain penalty, to be and ap- 
pear in) this honorable COUT, thie Ml tie there to answer 
all and singular the premises and to stand to, perform, 
and abide such further order, direction, and decree as 
may he roinde orinist them. 
And vour orator, in duty bound, will ever pray, &e. 
War. SPRONG, 
Ee. R. Srrona, and 
Tiros. No STRONG, 


Noli ifOrs peasy’ { omplacmant, 


[NITED STATES OF AMERICA. 
District of Oregon, Multnomah County. SN, 
Niagtl ot (dy (Jon, | 


[, FR. Strong, being duly sworn, depose and say that 
[am one of the solicitors for complainant in the foregoing 
bill: that [ have read the same and know the contents 
thereof: that T have knowledve of the matters in said 
bill stated and the Same are true except “is to those Thiat- 


ters which are therein stated to be on information and 
belief, and as to those matters | verily believe it to be 
true: and the reason whi | make verification to said bill 
is because my client, the complainant herein, is not at 
this time within this county. 
Ik. R. STRONG. 
Subseribed and sworn to before me this 16 dav of May, 
ISS}. 
R. H. Lamson, Clerk. 
By G. G, GAMMANS, Deputy. 


(Next follows “ Exhibit A,” “ Exhibit B.” “Exhibit C,” 
and “ Exhibit Dw) 


(Ter follow diagrams marked })}?. 16,47, 45, & 4M.) 


D0) (Endorsed:) Filed May 16,1885. R.H. Lamson, 
clerk, by Gi. Gr. Galnmans, deputy clerk. 


Brocks 41 AND 46 ARE ELIMINATED FROM THE CASE. 


While blocks numbered 41 and 46 are mentioned in 
the amended bill of complaint and made therein in a 
certain sense a part of the case, this was evidently an 
inadvertence in the pleader and at the commencement 
of the trial in the Court below, the bill as to these two 
blocks was, by consent of counsel for the plaintiff, dis- 
riissed., With this moditication, therefore, the (question 
in controversy Is asto whether, under all the cireumstan- 
ces of the case as presented by the modified amended 
bill and demurrer thereto, the plaintiff is in equity and 
good CONSCIENCE entitled to become the oOWwlher in) lee of 
the whole of block numbered T11, and the west half of 
block numbered 145, iis cle seribed and designated in 
such complaint 

It is admitted the defendant, Naney Welch, is the 
owher bv rood and sufficient deeds of convevahce from 
plaintiff and patentee under and in pursuance of the divi- 
sions and arrangements made between plamtiff and 


lf 


James Waele. thie husband (>| <1 Nainey Welch. of 


blocks numbered 5 ane. ta. [It is also conceded thiat 


Nancy Welch the defendant, has a deed of conveyance 


from the State of Oregon of all tide lands ving In front 
of said block numbered 13, and also for all tide lands in 
front of the west half of block numbered , the former 
including block numbered TI], and the latter mela 


the west half of bloe¢k mumibered T45. 


Toe MaAatTrenrtaL AND IMporrTaANr AVERMENTS O1 
AMENDED COMPLAINT. 


lt is made quite clear from the amended complaint: 


Ist. That the pleatntitl, oD. \I Shive lv, Was, on, and prior 
to, April, 1845, a settler on the lands deseribed in the 
amended complaint and that he had, prior to that date, 
to wit. tin Mareh, IS4d4, laid off a laree portion of the 
sume bordering on the Columbia River and extending 
hack therefrom, into lots and blocks numbered consecu- 
tively frome | to Pl. and licacl mapped and platted the 
same, calling it *planof Astoria laid off in March, 1844,” 
and which was then and ever since commonly known as 
“Shivelv’s Astoria.” 

"2d. Phat on the ISth THA ov] April, LS45, plamtill hy a 
certain tnstrument in writing under his hand and seal, 
bargained and sold to one James Welch, husband of the 
defendant, Nanev Welch, so far as he could do so, all his 
right and tithe to one undivided half of said) land claim, 
excepting some twenty lots particularly excepted in the 
deed. 

Od. That subsequently, and prior to March 15, 1850, 
the plamtitl, the sit lel James Welch, acting 11) concert 
ene consenting thre reto, evade 7 to sla pleat other blocks 
numbered consccutively trom 122 to 150, both inclusive, 
these being: almost exclusively upon the shore of the 
Columbia River, between ordinary high and low water- 
mark. 


: 
: 
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ith. That on Mareh 15, 1850, plaintiff and said James 
Weleh, each helleving themselves to be each the owher 
of an undivided half of said lands, proceeded to and 
did divide the said lots and blocks between themselves, 
so that each should be the separate owner of his part of 
said tract, so far as the same had been mapped and 
platted Into blocks and lots for this purpose, on that date 
mutually executed anid delivered to each other iInstru- 
ments in writing, under their respective hands and seals, 
In the nature of quit-claim deeds, which though in- 
formally drawn and executed were then considered to 
be and were sufficient in law and equity to sever their 
respective interests in the blocks and lots then laid out, 
so far as the same had not, Prior to that time, been sold 
or conveyed. 

Sth. That this was the state of the case on September 
27, SOO, the date of the puissce ol the aet of ( ongress, 
commonly known as “The Oregon Donation Act,” and 
with which this Court is thoroughly familar, the same 
having been so frequently in its various phases under 
discussion here. 

Oth. That the plaintiff was In all respects a person en- 
titled to take under said act; further that he was then a 
mnarrnied man as Was also James Welch, and plaintitl 
claiming under said aet. was, with the knowledge of the 
said James Weleh as appears from the complaint, recog- 
nized im the Proper local Land Offiee of the United 
States as the proper claimant under said act of the entire 
tract. 

ith. That although plaintifl wis the sole person @li- 
titled to receive title to said tract under the provisions of 
sald donation et, sald Jamies We lel pore tended to claim 
rigtlits therein and contested thi application ot plamtul 
for patent to the same, which led to divers disputes and 
controversies betwee peleatnatidl and said Weleh, involving 


lt 


the validity of sriid aeroenents between them cy! dates 
April IS, 1S45 and Mareh 13, 1850. 

Sth. That on or about [* brian IS, TS60, this defend- 
ant and said James Wel li, the plamtif, aS appears from 
the coniplaint, Tn rier then conipleted his restdenee and 
cultivation om said land,as required by the terms of said 
vet, ana having hecome entitled to a pratense for the same 
under and ii pursuance of its provistons (the donation 


et oft September ee bso, herenmpbetor eited). ae order 


to settle such disputes and controversies by putting the 
validity of said agreement of division of the 15th Mareh, 
PSO. ay vond question, entered lhite ahh agreement by 
which the said land, including all said bloeks, not ex- 
cepting those now In controversy, Was to be divided be- 
tweeh therm, thiat portion leita oll in lots ane blocks La be 
deseribed by Lubbers, funid tlasat portion whicl lave hot 
b yan i} mapped or plotted Hite lots abel Ly tan ks to he de- 
seribed I clypol anid Proper botuldaries, if li me aworeed 
that plevintitl —the leval title of the whole of the tract 
then being in himi—should, with his wite, convey to the 
said James Welch, or to such other person as he should 
direct, thie lots, Lydon ks, anid land coming Lt) linn, nel in 
pursuance of such agreement plamtithand his wife, Susan 
LL. Shively, on the said PSth dav ef February, TS60, in 
order to Consthihiat satel Hmerecmpent anid COVE the 
legal title therem, vested in phuntil or lis wife, and to 
cure defects, any, in the quit-claim deeds of Toth dav of 
March, 18560, and to confirm the same, and without any 
consideration, executed and delivered to the said James 
Weleh their jomnt deed of Lreedie ral Warrants aAvninst al] 
persons for these certain described portions of said tract- 
land undivided and lots and blocks, and part of which 
by said agreements liad been listed or allotted to satd 
Welch. And at the same time and as a part of the same 
transaction, and for ike purpose and for the same con- 


sideration. and for none other. and at the request of the 


17 


said James Welch, plaintiff and his wife executed and 
delivered to the defendant, Naney Welch, wife of said 
James Welch.a lke deed of reneral Warranty for certain 
other portions of said tract, including in part certain un- 
divided interests and also certain bloeks and _ lots, the 
lands and interests undivided in these two deeds, includ- 
ine the lots and blocks therein, being the same allotted 
nied conveved or attempted to he conveyed to James 
Weleh by the deed of March 13, 1850. 

Oth. That the two deeds from plamtif and wife of 
date February, 1S60, were intended to be and were a full 
settlement of all the respective parties’ claims to the 
lana described in the complaint, ane were Sv received 
and accepted by the said James Welch, who, complainant 
states, “in COT Sequence withdrew the opposition which 
he had previously made to the claim of plaintiff to the 
patemt for said land.” 

loth. That Nanev Welch, the defendant, paid no con- 
sideration whatever for the property conveyed to her by 
said deed of February IS, TSG. 

Lith. Ineluded in the said deed Lo Naney Weleh were 
the said blocks numbered 5 and 13 deseribed in the 
complaint, 

I2th. That by such division and agreement the plain- 
titl, J. M. Shively, was to retain and did retain the two 
blocks numbered respectively 111 and 145, deserthed im 
the complaint, both of whieh blocks were at that time 
understood, as appears from the complaint, by both the 
plaintiff and James Welch, to be part and parcel of the 
lands included in the donation claim of plaintiff, either 
being in whole or in part within the meander line of the 
Shiv ly donation claim, or a paar thereof, ly virtue of 
the riparian rights along said Columbia River attaching 
to the erantee of said claim the plaintiff In this case— 
and were so treated, as appears trom the complaint, by 
plaintiff, said James Welch and his wife, the detendant, 


1S 


Naney Welch, in) the avreement made (ot) the ISth day 
of February, 1860, and while no need, either warranty 
or otherwise, was necessary from James Welch and 
Naney Weleh, his wife, to Shively, the planitill, for the 
lands and blocks whieh, by virtue of said agreement of 
February 18, 1860, were to be retained by lim, trom the 
fact that the legal tithe was already in him (plaintiff) by 
virtue of his full conmpliance with the provisions of the 
Oregon donation act of December 27, 1850, although a 
patent, it is true, had not yet issued, but subsequently 
issued on the 24th day of January, 1866, yet undoubtedly 
a general warranty deed similar to the two executed by 
plainatill and his wifte—one to James Welch for certain 
portions of the tract, the other to Naneyv Welch for cer- 
tam other portiotis- “was executed Dy Welch anid wife to 
platy for the blocks and lands so retained under said 
avreemienl ty plarmitul, ond while the allegatrons of the 
complaint are somewhat vague upon this subject, tt 1s 


— 


Pes pre thrall sugeestod that the fact 1s sufficiently averred, 


- 


as WHT be seen by a reference to page 19 of the record, 


being the Lith statement of fact in the amended com- 


plait, which reads as follows : 
‘Tith mire l,| ck Hi bered lll. which ly the deed 
of dates Welcei to vour orator was couveved. to yvour 
"eatcok’, Weis SILA Pripderecd na bers it) Pronto or north (sf sata 


Moth. “Phat. as appears from the complaint, it Was Il- 
tended by all the parties to the agreement of February 
IS, IS60, to make a full, final, and equal division of all 
of said Jand elatim not laid off in bloeks as well as lots 
ana blocks, together with the appurlenaners s, Ineluding 
riparian rights upon the Columbia River, so that no 
future controversy could thereafter arise between them 
coneerning Li battler or thiine Lrowlly oul ot their CO- 
partnership mn said lands. 
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14th. By the patent issued for this land claim the east 
half thereof was granted to the plaintiff, while the west 
half was assigned and granted to Susan L. Shively, plain- 
tiff’s wife; that said block numbered 111, of Shively’s 
Astoria, is situate upon or in front of the west half of 
said land claim, and that said block 145 and the west 
half thereof is located upon or in front of the east half of 
said claim. 

loth. That subsequently, about March 7, 1871, the 
complaint “tutes, ly means of proper conveyances through 
the medium of a trustee, the title of Susan L. Shively, 
wife of plaintiff, to said west half of said donation claim 
was vested in plaintiff, with certain exceptions, which 
do not affeet this ease. 

Lith. That block numbered Ls, which in the deed of 
Mareh 15, 1850, was assigned to the said James Welch, 
and inthe agreement of February 18, 1860, was again 
assiened to lim, was, at lis request, conveved to his wife, 
the said Nanev Welch, defendant. It Wes conveyed, us 
appears from complaint, as a block deseribed as block 
lS ona certain May, as being 300) feet square, and as 
bounded on all sides by streets—on the north by Wall 
street, on the east by West Fourth street, on the south 
by Arch street, and on the west Dy West Fifth street— 
the block being partly above and partly below the line 
of ordinary high tide upon the bank of the Columbia 
River as represented in plat marked “ Exhibit A,” which 
Is made il part of thi complaint (sce record, }). 24). 

17th. That block numbered 111, which by the deed of 
James Welch was conveved to plaintiff in pursuahce ot 
the agreement of February 15, 1860, was situate Imme- 
diately in front or north ot said bloek numbered 13, 
lving wholly below ordinary high tide and above ord- 
nary low tide of said Columbia River. It was also rep- 
resented as a block 300 feet square, bounded on the 
north by ( ‘edar street, on the Cust by West Fourth street, 


HY 


on the south hy Wall street, and on the west by West 
ifth strect, as appears from * exhibit _ attached to 
the complaint (See record, }). 22). 

ISth. It further appears from the complaint that at 
the date that the tithe to sueh = dotiation land claim 
heeame vested in plaintiff and his wife, and at the date 
of the United States Government official survey of said 
donation claim, a large part or portion of said) block 
numbered 13 was entirely above the lime of ordinary 
high tide in said Columbia River, ind a portion of said 
block nuraly red 111, anid all of Wall street which Sepa- 
rated blocks 15 and 111, were above the line of ordinary 
hieh tide in smd Columbia iver. (See record, exhibit 5. 
i 2 


loth. That bloek numberd 5. assiened in all the Agree. 
lauding that of March 15, 1850, and 


a 


ments and deeds, ine 
that of February TS, PS60, to the said James Welch, and 
Which was at his request conveved to Ins wife, the 
defendant, Nanev Welch, was also represented and dealt 


with 11) thie mrreements, deeds, We. as in entire block of 


land in Shively’s addition to Astoria, 300) feet square, 
hounded on the north by Hemlock street, on the east 
D> east Fourth stre ft. on the south by Pine street, and 
was at the date that the title to said donation land claim 
became vested in 1» | “ntl and his satd wite, as well as 
at the date of the United States Government official 
survey of said donation land claim, situate above the 
line of ordinary hie ticle Lpron the bank of the Colum- 
line of said donation land elaim, but at the ComrMmehncee- 
mieht of this sult thre line f { ordinary high ticle of said 
Columbia River Is Thpoon the south half of sald block 
numbered 5. (See Exhibit C, 6 D, reeord, pp. 27, 28.) 
’Oth. While bloek numbered 145 mentioned in com- 
plait, wh eh, as stated im the complaint, " by the deed 
of James Welch to vour orator, Was conveved to your 


in River. nie within the lega| boundaries or meander 
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orator, Was situate Immediately in front or north of said 
block numbered 5, les below the line of ordinary high 
tide of said Columbia River,.and was also represented 
and dealth with in the agreements and divisions referred 
boas a block, SOO feet “uare, hounded on the north by 
Williams street, on the east by Fourth street, on the 
south by Hlemlock street, and on the west by ast Third 
street—the two blocks, 5 and 145, bemyg separated by 
Hlemlock street. 

2Ist. It isa further allegation in the complaint that a 
strip of land nearly the entire width of Hemlock street 
in said city of Astoria, and ineluded within the legal 
boundary line of the donation claim, patented by the 
United States to plaimtitl ane his said wtte, separates and 
divides said blocks numbered 5 and 145 (see “ Exhibit 
ty supra). In other words, the averment Is to the effect 
that a strip of land, marked Hemlock street, and nearly 
the whole width of that street, the full width at one end 
and at least one-half the width at the other, lies between 
block numbered 5, owned by defendant; Nancy Welch, 
and the meander line of th: Shively donation land 
claim. 

22d. It is further averred that since the date when the 
legal title to said land claim became vested in plaintiff 
and his wife, and since the date of the United States 
Government survey of said donation laad claim, the 
shore of said Columbia River at ani in the Vieinity of 
blocks 15, 111, and 145, mentioned in the complaint, has 
been washed away clear some distance south, and thereby 
the line of ordinary high tide in said Columbia River 
has moved south, and over and upon the lands patented 
by the United States to plaintiff and his wife. 

25d. The foregoing seems to have been the situation as 
to these blocks, respectively,and the ownership thereof, 
from the 18th day of February, 1860, until the 5d day of 
Septem ber, LST), i period of over tifteen Vvoars and SeCvell 


months, when on the latter date sad Nancy Welch, 
claiming to be entitled thereto under the act of the Legis- 
lative Assembly of the State of Oregon entitled “An aet 
to provide for the sale of tide and overtlowed lands on 
the seashore and coast,” approved October 28, 1872 (Ore- 
pron Sess. Laws, 1872, j?. 12%), as amended by an act 
approved October 26, S74 (Sess. Laws, 1S74, I. 76), made 
application to the Board of Commissioners of the State 
of Oreeon for the sale of school and tide lands, to pur 
chase the tide land- lying in front of block mumbered 
13, which of course included the whole of bloek num- 


hered 11d. ane nlse the tide leanieds in) front of block hudh- 
] 


bered 5S.owlich included block numbered 145, both of 


which bloeks (111 and 145) were owned and claimed by 
pleatni till Without Protest, so lar as appears from: either 
James or Naney Welch, or any other person, during the 
period last stated, over fifteen vears. The complaint 
states that im thus pplication \I rs. Nancy Welch falsely 
repre sented and pret holed that she was entitled to the 
Shhie as dppurtehan to the said) bloeks numbered 5 and 
13, representing dn her application and accompanying 
affidavit that the same were not held by any person 
claiming by, through, or under her, or any one through 
whom she clatmed tithe, well knowing, it is averred, at 
the time this each ania CVePrY cof ~id pore felises Were false, 
and well knowing that the plaintiff was at the time the 
equitable owner of the same; and on or about the 28th 


day of August, IS7h, she obtatned from xd DBoare ot 


| 


Commisstorers a deed for all the tide lands in front of 


suid bloek numbered 13, ineluding said bloek numbered 


fll. and for all the tide lands in front of the west half 


of block numbered 6, including all the lands in the west 
half of block numbered 145. 

24th. The complaint avers that the title of said Naney 
Welch to said block numbered l11-and to all tide lands 
north of the centre of said Wall street. the north boun- 


oe) 
<=) 


dary line of said block numbered 115, and which street 
separates blocks numbered 13 and 111, and to all tide 
lana lving ‘north of the west half of block numbered v% 
north of the centre line of Llemlock street, which is the 
north boundary line of sald block, said Tlemloek street 
dividing said blocks numbered 5 and 145 is fraudulent 
and void as against plaintif. 

2oth. Itis further charged in the complaint that the 
defendants, James W. Welch, J. N. Dolph, and W. W. 
Upton, on the 19th day of October, 1 S74, procured n deed 
from the said Nancy Welch, each tor an undivided quar- 
ter of said block 111 and the undivided quarter of the 
west half of block numbered 145, and elaimed to held 
their literest through Nailes Welch. and net otherwise. 
[t is averred that at the time thev procured said. title 
they pit no consideration therefor, and well knew at 
the time that said Nanev Weleh had no riehit, title, or 
interest in said bloek numbered 111 or in the west halt 
of said block numbered L4o or banv of their appurte- 
haces, or to any of the tide land Upon or in front of the 
same, and that the said convevanee from the State of 
Oregon was as to her with notice fraudulent and veid, 
and that she held the legal] titl only as trustees for 
plaintiff. 


THe PRAYER 


The complaint concludes with a praver for a decree, 
among other things, that Naney Welch, the defendant, 
receive said deed from the State of Oregon in trust for 
plaintiff, and that said Naney Welch, James W. Welch, 
F N. | lolph, and W. W. Upton, be decreed to execute 
and deliver to plaintiff good and. sufficient deeds, con- 
veving to him the title to said block numbered 111, and 
the west half of said block numbered 145, and for such 
other and further relief as may be equitable, and tor his 
costs and disbursements. 


ae 
ASSIGNMENT OF ERRORS. 


Ist. The Court erred in holding that the determination 
of the tide-land commissioners, under the acts of IS72 
and IS74, that the defendant, Naney Welch, was entitled 
to be preferred as a purchaser ay thie tide lands in ques- 
tien, could not be questioned in this particular ease. 

24. The Court erred in holding that the defendant, 
Naney Weleh, did net held blocks 5 and 13, deseribed 
in comulaint. under ter husband, James Welch, and in 
holding that she held the same within the meaning of 
the Oregon tide land statut: under the plaintiff, Shively. 

Sd. The Court erred in failing to find that, inasmuch as 
tine plaiutifl Shively was thie ininiecdiate vrantor of 
defendant, N miey We lel, anid also the crantee of her 


Hhustocpraed. deities Wi leh. { thas t] le lands in question, 


~ 


that therefore he had the preference right to purchase 
sid tide lands from the State. 

tth. The Court erred in failing to hold that the State 
tide land commuisstoners had erred in both the construe- 
tion and application of the State statute under which 
they were acting 

Sth. TheCourt erred in sustaining defendant’s demurrer 
to plamatiti ‘Sane reli d ball, nid ith holding there Was ho 
equity in such amended bill 


AN RGUMENY 


Assuming, for the present, that no question as to tide 
lands were Involved in this controversy, but that the 
blocks in controversy, numbered o, 145, 15, and 114, were 
located not on the river shore, but in the center of the 
donation claim of J. MoShively, the plaintiff, what would 
be the effeet of the three several derectients, trabsac- 
tions, and convevalices of the ISth of April, S45, the 
MSth of Mareh, 1860, and the Sth day ol lebruary, 


I8S60? Are they sutlicient, taken as a whole, to vest the 


a> 


q” 


q” 


2%) 
legal or equitable title in the plaintiff as against the 
defendant, Naney Welch, to blocks numbered 11 and 
14>? <All would agree at once that thev are. In other 
words, the division convevances of March 18, 1850, if 
they related to property, the title of which was in either 
one or the other of the parties to these agreements, how- 
ever defective and informal they may have been, were 
validated by the agreement and convevances of February 
LS, 1S60. 


THe Decision or THE Crrevir CouRT. 


The points Upon which the Court below sustained the 
demurrer will first have consideration. The Court below 


held— 


Ist. That it appeared from the complaint that the 
defendant, Nancy Welch, held shore block Ne. 13) and 
the west half of shore block Neo. 5, within the meaning 
of the Oregon statute relating to the sale of tide lands, 
under the plaintuf, Shively, and not under her husband, 
James Weleh, and that, therefore, excluding all equitable 
considerations, she, Naney Welch, had a preference right 
under the Oregon statute to purchase from the State the 
tide lands in front of said shore block 13 and said west 
half of shore block 5; and 


2d. That whatever the facts may have been in that 
regard, the question as to her rights, as a preferred pur- 
chaser, having been passed upon by the State Board of 
Tide Land Commissioners, that their determination or 
conclusion could not be questioned in the courts. 


The above seemed to be the seule grounds considered 
by the Court below, and upon which the demurrer was 
sustained. 


It 1s respectfully submitted, the Court below was In 
error as to both these propositions. 


Hy 


[t is submitted, in view of the facts stated in the com- 
plait, that the defendant, Naney Welch, held the block 
ana half-bloek above designated, net raed I plaratith, 
Shively, but under her husband, James Welch, within 
the meaning of the words i the (Orevon statute, ° or any 


perso und I Whom he holds.” 


The act of the Legislature of the State of Oregon in 
IST2Z, as amended hy that of IS7-. providing for the sale 
of the tide and overtlowed lands of the State provides, 
among other things, as follows: 

“And all applications Lo purehase tide hanes hy the 
OWhCrs of adjacent lands shall be Hecompan ted hy the 
affidavit of the applicant, setting forth the fact that such 
land is not held) by any other person under a deed from 
sitlal applicant, OF abv person under whom he holds.” 

Laws of Oregon, IST-4, page 7S, act Oet. 26, 1874. 


Query. What is the precise meaning of this clause? 

ln the case at bar the defendant, Naney Welch, holds 
blocks numbered 5 and 13, under one of two persons, 
She either holds under her husband, James Welch, other- 
wise under the plainatill, .. Be Shively. The Court 
below held that she, Naney Welch, held the blocks in 
question, not under her husband, but under the plaintiff, 
Shively, from whom she received the deed direct. In 
view of all the facts connected with this transaction, is 
disclosed in the complaint, this is. it is insisted, not a 
correct conclusion. Fron: whom did she obtain these 
blocks if not from her husband? Most assuredly the 
plamtil, Shively, never had any transactions with the 
defendant, Nanevy Welch. Ile never sold her any blocks ; 


ho negotiations were ever carried on between the plaiititf 


anid Naney Weleh. Nane Welch never pret plaratitf, 
Shively, any consideration whatever for these blocks, or 
any other, so far as is disclosed by this complaint, Not 
atall. The whole business from the beginning to the 


o” 


it 


-” 
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end—from the ISth day of April, 1845, when plaintiff 
bargained and sold to James Welch the one undivided 
half of the whole of his elaim, down to the date of the 
final division and settlement on the ISth day of February, 
IS60, including the division deeds of Mareh 13, 1850— 
andallof the transactions, stiles, agreements, and divisions 
were between the plaintil, J. M. Shively, and James 
Welch, the husband of the defendant, Naney Welch. 
They each sell ane conveyed property Lo the other, the 
consideration In each case being the deeds from the one 
to the other, but at the last moment when all the agree- 
ments had heen made, the «division of the land, 
Including all the blocks consummated, and when on the 
Isth of February, IS60, the deeds were about to be 
exchanged, James Welch said to the plaintiff, Shively, “1 
desire you to convey a portion of these blocks to ny 
wife instead of myself,” and it was done. rom whom, 
therefore, did the defendant, Naney Welch, obtain these 
blocks if not from her hushbond? The gift, if vou 
please to call it such, was from him and net from 
plaintiff. Ile purchased the property from the plaintiff, 
Shively; instead of having it all conveyed to himsel!, a 
portion of it, at his request, Was conveyed to his wife 
directly, instead of to him, and from him to his wife. 
Whatever of consideration, whether of love and affection 
or otherwise, passing from defendant, Nanevy Welch, for 
these shore blocks went to her husband and not to 
Shively ; the consideration plaintitl received for these 
blocks came from James Welch by release Upon his praurt 
of claim to other blocks, among them the tide land 
blocks in question, while nothing whatever by way of 
consideration passed from Naney Welch to plaintil. It 
is respectfully insisted, therefore, that the defendant, 
Naney Welch, does not and never did held blocks No. », 
and the west half of block 13, within the meaning of the 
provision of the Oregon statute (svpra) under the plain- 


ow 


tiff, but under her late husband, James Welch, and if 
that be true, that is the end of this case. If that be true, 
then the Tide Land Commissioners of the State of Oregon, 
as well as the Court below, misconstrued and misapplhed 
the law, in holding that the defendant, Nancy Welch, did 
not hold under her husband. If it be true, as it 1s respect- 
fully insisted it is, that she holds these blocks under her 
husband, Jaimes Welch, then its clear that inasmuch as 
the plaintiff holds the tide land blocks, not only by virtue 
of his uiparian rights as donee from the Government, but 
also under deeds from James Welch, the hi fendant, 
Nancy Welch, was not entitled to purchase the same from 
the State of Oregon, because in that view of the case tide 
land block 111, and the west half of tide land block 145, 
were held by plaintiff under deeds from Weleh, the per- 
son under whom Nancy holds, and therefore Naney had 


no preference rie lit. 


Put SUpPpose the other view Is taken anid it is admitted 
that the defendant, Naney Welch, does not hold under 
her husband within the meaning of the Oregon statute, 
but that she does hold under the plamtiff, Shively, then 
it is respectfully insisted that the true meaning and 
Spirit of the ( revo Statute, would class the plamtith with 
that class created by the statute whose rights to the tide 
lands are superior to the owner of the shore lands. Sup- 
pose the pirnuril, Shively, prior to the application of the 
defendant. Naney Weleh, ta the Oregon (‘Oommissioners 
to purchase these lands, had transferred blocks numbered 
lll. and the west half of bloek numbered 145, to a third 
party, then it would be conceded that the defendant, 
Nancy Welch, could not, under the statute and the facts 
of the case, have truthfully made the affidavit: required 
by the statute. beenuse im that event clearly the assionee 
of the plaintif! would have been the holder of the tide 
land blocks under aideed, not from the appheant, it is 


on 


on 


ya! 


true, but directly fromthe person under whom she Lolds. 
Was it not, therefore, clearly the intention of this statute 
ce protect the prePson making a conveyvanhee of the shore 
lands, in his interest, in the adjacent tide lands as well 
as to protect hits assignees therein? That his assignees 
are clearly protected bevone (yur stion hy the wording of 
the statute is conceded. Will not the spirit and veneral 
SCO]y and intention of the act protect him as well? In 
other words, ray het the true menning of the clause in 
the Oregon statute be arrived at by a wholly justifiable 
transposition, so as to read as follows: 

“Setting forth the faet hie such land ts not he ld by 
anv other person under a decd from said) applicant, or 


that such land is not hel ] by any person under whom he 
holds, or the assigns of any suc I) PrePsan, 


If this be the true meaning of the clause, as it 1s. re- 
spectfully submitted it is, then clearly the plaintiff's right 
to the tide lands in question is, under the statute of the 
State, superior to that of the dd) fendant, N; aneyv Welch, 
and in that view the tic ines Ccheanhalel uae the State 
committed a grievous error, not In the determination of 
any qi uestion of fact, but In the construction of the law 
applicable to the ease. And this being so. under the 
rulings of this Court, the deeision of that tribunal, even 
conceding for the moment that its deeisions are to have 
the same force and effect as those of land officers, may 


be reviewed and annulled by this Court. 


The rule upon this question was clearly laid down by 
Mr. Justice Miller, in Johnson +. Towsley, 15 Wall, 8 
who,in delivering the opinion of the Court, after admitting 
thie veneral doctrine that Whi n the law | iis confided toa 
special tribunal the authority to hear and determine cer- 
tain matters arising in the course of its duties, the decision 
of that tribunal, within the scope of its authority, Is con- 
clusive upon all others, and that the action of the Land 


oy 


Office in issuing a patent for any of the public lands sub- 
ject to sile, Is eonelusive of the legal title wherever this 
tithe must control, defines and limits the scope of judicial 


Inquiry In such cases as follows : 


“On the other hand, there lias always existed in the 
courts of equity the power In certain classes of cases to 
Inquire into and correct mistakes In which injustice and 
Wrong iN both judicial anid executive action, however 
solemn the form which the result of that action Mav as- 


sume, When it Invades private rights; and by virtue of 


this power the final judgments of courts of law have been 
annulled or nrowdlifiedt, ania puitents snd other Iniportant 
Instruments, Issuing from the Crown, or other executive 
branch of the Government, have been corrected or de- 
ehiared vod, or oth r relief eranted, No reason Is per- 
ceived why the action of the Land Office should consti- 
ftlfe ahh ON Ce ption of this principle. In cli aling with the 
public domain tried l’ the SsVstelh of laws ehnueted by ((on- 
~ gress fortherr management and sale, that tribunal decides 
upon private rights of great value: and very often, from 
the mature of its funetion, this is by a proceeding essen- 


tially ev parte, and peculiarly liable to the influences of 


fraud, false swearing, and mistakes. These are among 
the most ancient and well-established grounds of the 
special jurisdiction of courts of equity, just referred to, 
and the Hecessity and value of that jurisdiction are to- 
where better exemplified than in its applioation lo cases 
rising in the Land Office.” 


The rule was stated by Mr. Justice Field in the ease of 


Shepley ¢. Cowan, 1 Otto, 540, in these words: 


‘Tf the officers of the Land Department err in the 
construction of the law applicable to any case, or if fraud 
Is practiced Upon them, or they themselves are charge- 
able with fraudulent practices, their rulings may be re- 
viewed and annulled by the courts. * but, for 
mere errors of Judgment upon the weight of evidence in 
the contested case before them, the only remedy Is Dy 
appeal from one officer to another of the department, and 
perhaps, under special circumstances, to the President.” 


7@ 


Substantially the “ne doctrine was stated by the late 
Chief Justice Waite in the case of Vanee v. Burbank. 
101 U.S... dal9. 


Inasmuch, therefore, as tide land bloek lll andthe west 
half of tide land bloek 145 were, at the date of the “upplica- 
tion of Naney Welch to purchase from the State,“ held,” to 
use the term of the ¢ Yrrevon statute, by the person under 
Whom Naney Welch held shore black 5 and the west half 
of 13.if we are to accept thi finding of the Court below as 
to the person under whom she did hold such blocks, it 
follows clearly that both the tide lanl commissioners and 
the Court below misconstrued and misapplied the State 
tide land act in holding that Naney Welch had a prefer- 
ence or any right to purchase said tide lands from the 
State. But not only so, but in the event the Court below 
Was In error in holding that Naney Welch held under 
the plaintul within the meaning of the Oregon statute, 
then thre only other prePsonl under whom ~he could hold 
Was her husband, James Weleh,ood as plamtiff held the 
tide land blocks, not only in riparian rights as owner 
of the donation land claim bordering on the river, but 
also under deeds of COnVeEVaAnee of March L5, So, and 
February TS, 1860. from James Welch, the person under 
Whom in such view the defendant Naney Welch held, 
therefore the plarntitl and not the defendant Naney 
Weleh was entitled to purchase such tide lands from the 


State of Orevon. 


The Court helow having reach (| the conelusion that 
the determination of the tide lard COMIISSIOnNers Wiis 
conclusive and could not be reviewed, exeept for error in 
the construction. or application of the law, or for some 
fraud extri =e anid ( lateral ce the contest ly which 
plaintil was prevented from having a fair and full hear- 
Ing before such commissioners, and the Court having 


ae 
failed to find that there was any such error or fraud, the 
case Was consequently determined in the Cireuit Court 
without any consideration whatever of the equities which 
it is insisted were presented by the amended complaint 
arising out of thie Various aeorPres ments, divisions and COll- 
Vevahices between tlie parties r spectively, including the 
deed of April IS, 1S45. that of Mareh 15, 1850. end that 
of February ls, SOO. not exe pting, of COUPSt, thie erant 
of the donation claim. from the United States to the plaim- 
til, Shively. Thi so will how have consideration. Put 
first, a word as tothe powers and jurisdiction of the State 


Tide Land Board of Commissioners. 


The Tipe LANp CoMMIssSiIoNERS HAD NO PowER TO DEAL 
WITH HQuities 


The State Tide Land Commissioners had no power 
under the Oregon statute to deal with equities, or even to 
consider them, but only /ega/ rights. Two questions and 
only two were presented for their consideration : 

|. Whether the defendant, Nanev Welch, was. the 
owner In fee of bloek purity red I>. and the west halt of 
block numbered 5 described in complaint, and whether 
such blocks fronted on, were bounded by, or ndjacent LO, 
the tide lands in question ; and 

4 Whether the shore bloeks lving in front of the “imme, 
or to be more accurate, whether the tide lands ving 11) 
front of the same—because it must be remembered the 
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Stite (‘ommmiissions I's had he rivht Lt) le | wit I DG [-s as 


such, but simply as (ide dands—were not held by any other 
Person under il lev d trom the applicant, Nane\ Weleh, 
or any person under whom she held. Having decided, 
ils they did, thes Iwo propositions in the aflirmat ive, 
they direeted a deed to issue to the defendant, Nancy 
Welch, for the ticle lands in front of the blocks owned 


by her, numbered 15. and the west halt of block num- 


*-. 

mo 
*- 
wt 


bered 5, if as a matter of fact, Nancy Welch was the legal 
owner of block numbered 13, and the west half of block 
numbered », which is conceded, and furthermore, if it 
were a fact that all lands irrespective of any numbering 
of blocks, in front of these were tide lands, and if further- 
more it Was true as found evidently by the Commissioners 
that these tide lands were not held by any other person 
under a deed from her (Naney Welch) or any person 
under whom ste holds, and these facts were found by the 
commissioners, then the jurisdiction of the tide land com- 
missioners extended no further except to render judgment 
upon these facts. Any equities that might exist in favor 
f the plamitil as agalist Nancy Welch, as claimed in 
complaint, no matter how strony, could receive he con- 
sideration whatever at the bands of this (Puase judicial 
tribunal. They were acting under a special statute. 
Their powers and jurisdiction were limited by the plain 
terms of the statute. lence, their adjudication can- 
not be likened or compared to a decision made by officers 
of the United States Land Departinent, such as registers 
and receivers, the Commissioner of the General Land 
Office, &e., as invoked by the learned judge in the Court 
below, citing as authority, the eases of Aiken v. Ferry, 6 
Sawyer, 79: Vanee v. Burbank, 101 U.S., 519, and cases 
there cited, 

The complaint in this case, while contesting, for reasons 
already stated, the validity of the findings of the com- 
niissioners, and while, for reasons stated, insisting on the 
right of the Court to review such findings, mainly on the 
eround of misinterpretation and misapplication of the 
State statute to the facts of this case, reaches over and 
bevond said board and its decision and action in giving 
Nancy Welch a deed from the State for the tide lands in 
question, and by the equities it presents, seeks to Impose on 
the conscrence of the defendants an obligation to transfer 
and convey to plamtil whatever of right or title to the 


’ 
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premises in controversy may have vested im them in 
virtue of the conveyance from the tide land commis- 
sioners. Before passing to these general equities, how- 


ever, a special vital point will liave consideration. 
SHORE BLOCK No. y Dit) NOV BORDER UPON NOR WAS IT 
ADJACENT TO THE Tipk LANDS INCLUDED 


in Brock 145 


The Court below overlooked what seems to be a vital 


question affecting, as it is believed, fatally the right of 


the defendant, Naey Welch, lo purchase the tide lands 
included in bloek | bey, OF ahy portion of it. The allega- 
tion of the complaint is—and this must be taken to be 
true for the purposes of this case—that block numbered 
5 was a piece of ground 500 fect square bounded on each 
side by a street, and separated from block 145 by Hem- 
lock strect. It isclear that the defendant, Naney Welch, 
in purchasing thix block numbered 5, only acquired title 
in the direction of block 145 to the centre of Hemlock 
street—the title to that halfof Hemlock street lving next 
tO bloek > ty Ine subject, of Course, to publie use aS a 
street. It further appears from the complaint that the 
meander line of the Shively donation land claim, whether 


' . 


run geeordine to lich or low-water mark. so runs with ref- 


erenee to the two blocks (o and 145) as to inelude within 


the limits of sueli donation claim nearly the whole of 


Hemlock street at the one side of block oO, anad considerably 
OVer halt of such street at the other side of block ) So 
thatas stated In so many words in the complamt “a strip 
of land nearly the entire width of TLemloek street of said 
city of Astoria, and included within the legal boundary 
lines of the donation land claim patented by the United 
States to plartifl and lis w Ife, seprirates and divides said 
blocks numbered 5 and 145° and all of which as stated 
in the complaint will more fully appear from the rap or 
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plat attached to the complaint, marked Exhibit “ D,” 
and made a part thereof. (See }. Zu, record. ) This be- 
Ing so, the owner of block 5, it is respectfully submitted, 
and it is conceded that the defendant, Nancy Welch, is 
the owner, or was, at the time of making application to 
the State Tide Land Commissioners, has not now and 
never had any right whatever under the Oregon statute 
to purrs hase the tide lands covered or included in block 
145, and for the simple and plain reason that a strip of 
land never owned by the defendant Nanev Welch, but 
on the contrary owned by the plaintiff Shively, and lying 
above high-water mark, included in his donation claim 
for which he has a patent, the same never having been 
sold or conveyed by him so far as appears from the 
complaint, Was at the date of the application of Nanev 
Welch to purehase from the State, owned by the plaintiff, 
Shively. And this strip of land separated by distinct 
boundaries blocks sand Lio, and hence it was that the 
plaintifl, Shively, in so far as boek 145 is concerned, and 
nol the defendant. Nancy Wel ii, Was the owner of the 
shore land, namely, the strip of land just hereinbefore 
deseribed and whieh was not tide land and which 
bordered, abutted, and fronted on the tide land ineluded. 
In block 145. In other words the plaintiff, Shively, and 
not the def ndant. Nancy Welch, was at the date of her 
application to purchase the tide lands in front ot block 
Dp. this owner of the adjacent shore land breorede ring (oli the 
tide lands included in block bby lle Was the owner of 
the land abutting, fronting upon, and bounded by the 
shore of Columbia River. (See sec. 1, act October 24, 
IS74. Laws of Oregon, 1S74.) These are the undisputed 
facts iis ~tuted in the complaint, and which. it Is respect- 
fully submitted, are fatal to the claim of defendant, 
Naney Welch, or any of her assigns with notice, to any 
prune of the tide lands included 1 block | 15, or to any 
portion of the lands lying between the centre of Hemlock 
-treet and low tide in the Columbia River. 


OH 
THe EqQuirirs. 


But, conceding for the moment that the Tide Land Com- 
missioners of the State of Or eon were correct 1 holding 
that the defendant, Naney Welch, was the legal and right- 
ful owner of blocks numbered Sand Io, Which is not de- 
nied, and conceding further that block numbered 11] 
and the west half of block Lo 11) CONTPOVETSY here, were 
not held by another under a deed from said Naney Welch 
or any person under whom she holds, as conditioned in 
the Oregon statute relating to the sale of tide and over- 
flowed lands, still, it is respeetfully insisted, such adjudi- 
cation does not, by OHV Manner, foreclose plamtil of his 
equitable rights anid elaim to the blocks least designated 
vesting In him, by reason of the various divisions, agree- 
ments, and CONVEVATICES set out im the complaint, Nor 

he, it is respectfully submitted, by such decision of the 
COMPEISSIONers In anv tahner estopped, evel conceding 
their decison to have been corre t, from lnsisting on the 
facts stated mm this complanat, that the title thus acquired 
by Naney Weleh ly Virtue of her deed from the State 
should be declared to be held in trust by her for the use 
onl benetit of the plamotifl 


i 
By anonstrument taowriting uuder lis hand and seal 
diated Apri PS. PS do 


land desertbed tu the complaint, and which land subse- 


: letntitl then bere a settler on the 
quently ripened into a complete donation elaim with 
plait as donee under the donation act of September 27, 
IS5O, bargained and sold to James Welch the undivided 
one-half thereot, Ineludine the one undivide d half of all 
byl eks(sive a few lots specially excepted) lai ott by him 


in Mareh, [Sd 
By the arrangements and deeds of Mareh 13, 1850, 


these were divided between them by mutual consent. — In 
this division James Welch gets blocks 5 and 15 described 


ay 

In complaint, while plaintiff gets block 111 and the south 
half of block 145 n controversy. Were this the end of 
the agreements and transactions between these parties, 
had nothing further transpired, had no further convey- 
ances passed between them, then, it might with seme 
degree of propriety be claimed that, inasmuch as neither 
party could have title at the time of the transactions of 
April 18, 1845, and March 13, 1850, that, therefore, not 
only could no legal title pass, but ne equities could be 
created by anything that had been done. But such is 
not the Cuse, Ten vears elapse ; the donation act has 
eome into existence, and the legal title to the whole tract 
In question has become vested in plaintiff by virtue of a 
compliance on his part with its provisions, when in order 
to validate and make legal and good the acts of the 
parties of April 1S, 1845, and of Mareh 13, 1850, they 
enter into further assurances with each other of the most 
solemn character, deeds oft reneral warranty being 
severally executed and exchanged between them, and by 
these ConVvevahices and agreements these Sume blocks 5 
and 13, with many others, are again assigned to James 
Welch, but at his instance conveved to his wife, while 
block 111 and the south half of block 145 are confirmed 
to plaintiff, both parties assuming and believing that all 
these four blocks were included within the limits of the 
Shively donation claim. 

Any attempt therefore, it is respectfully submitted, 
upon the part of James Welch or his wife, Naney Welch, 
who occupies his place, in so far as all questions con- 
nected with this controvesy are concerned involving any 
legal or equitable rights growing out of the tranasetions 
relative to these blocks, to purchase an outstanding title 
to block 111, and the south half of block 145, that 1s found 
to be superior to that of plaintiff, and with a view of set- 
ting up such title as against plaintiff is a fraud in law, 
upon the rights of the plamtrtt and one which if success- 


Os 

fal, ought not to be permitte d to bear fruit for the benefit 
of the party perpetrating it; and equity and good con- 
science require that such parties should he deemed to be 
the holder of such superior title in trust for the plaintiff. 
That is this case in one of its principal phases, and one 
which seems to have been overlooks dl, or lost sight of, by 


thie { ‘ourt below. 


In this case, and as applicable to it, the doctrine enun- 
clated by Mr. Justice Story in his Equity Jurisprudence 


is Invoked, Section 1265, wherein he SUVS: 


“In the consideration of fraud, whether actual or con- 
-tructive, Courts of Equity have adopted principles ex- 
ceedingly broad and comprehensive inthe application of 
thi IY’ remedtal yustice snd ( specially Where there be fraud 
COLL ring pray rly, thes will even inate rfere ana admiin- 
ister a Wholesome and sometimes even astrict justice in 
favor of innocent persons who are themselves without 
fault in the transaction. — 

equity Jurisprudence, See, 1260. 


The complannit in this case shows very clearly an at- 
tempt upon the part of Nanev Weleh, the defendant— 
and for all the purposes of this case she represents her 
husband, James Weleh and takes blocks 5 and 13 with 
every equity attaching or that did attach as between 
James Weich and plaimtill—to secure title to property 
which she and her husband had im divers manners 
covenanted nid agreed with plamtitl Was lis Property, 
The division of February 18, 1860, alloted blocks 111 
and L45 to |) arntith, all parties belleving that title to the 
same Was In him. Any attempt therefore, to deprive 
him of that title by parties participating in the division 
and releasing him from tt. is nothing less than a fraud 
In law and defendants are estopped in equity from reap- 
ing the fruits of it. 


A party obtaining avrant or patent from the State to 
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lands which equitably belong to another, wil] hold the 
legal title in trust for that other. 

Oo Cal., 262-265. 

20 Ark., 64. 

OS Cal., 90. 

D0 Cal. 306 and cases cited. 

(} Oregon, 26. 

ESTOPPEL. 

It is respectfully submitted the defendant, Naney 
Welch, as also her co-defendants, are by her acts estopped 
from denying plaintiff’s equities, and from resisting the 
claim that she or her co-defendants holds the legal title 
to the tide lands in question in trust for plaintiff. 


The doctrine seems to be established by authority that 
the conduct, as also the admissions of a party, operate 
against him in the notice of an estoppel whenever in 
good conscience and honest dealing he ought not to be 
permitted to valnsay it or them 

Lawvers’ Reports Annotated, Book I, page 525 
and numerous cases cited in notes. 
Durheen v. Colgrove, 100 U_S., page 57S. 


Wilful fraud on the part of the party sought to be* 
estopped in the act constituting the grounds of the 
estoppel is not an essential of the application of the 
doctrine of estoppel. 


I. 


Wherever statutes enable a married woman to enter 
Into contracts as though single there Is no reason whiv 
the doctrine of estoppel should not apply to her without 
any limitation. 

Dengees v. Claney, 67 Barb., 566. 

Frever rv. Rishel, 84 Penna., 521. 

Towles v. Fisher, 77 N. C., 487. 

Godfrey ", Thompson, lis Wis... O77 

Lawyers’ Reports Ann... Book a pipe eed, nied 


notes. 


Lt) 


And a married woman may even thus be estopped by 
the acts of her husband. ay 
MeCae v. Woolf, 47 Ala., 380 
Badue 7. Killen, 55 N.Y. 8. 
Hockell 7. Bailey, S56 TIL, 7A. 


But independently of legislation there is a decided pre- 


cainst 


ponders nee of authority sustaining the estoppel a 
her, cither where she is attempting to enforce an alleged 
right or to maintain a defense, 
Bivelow v. Fass, 50 Me., 162. 
Ierazer ¢. Grelsten. 35 Mal, 298. 
Brinkerholl +. Brinkerhotf, 25 N.S. q., 477. 
Carpenter ¢. Carpenter, 25 N. J. Eq., 485. 
ViecCullogh « Wilson, 21 Pa. Ro. 136. 


Lawvers: at } Ann... Book g priee 24. and notes, 


Se 
For tHE PURPOSES OF THIS Suir, NANCY WELCH, THE 
DEFENDANT, MUST STAND IN PRECISELY THE SAME 
Posirion As wouLtp Hler Tuspanp, JAMES WeEtLcn, 
HAVE Stroop, HAD THE DerrED TO Brocks 5 AND 15 
BREEN MADE TO I1IM INSTEAD Or TO HER. 
lt cannot be maintained that the defendant, Nancy 
Welch, 1) reference to her claim to the lands in contro- 
versy Is any different, better, or stronger In any sense than 
would the elaim of her husband, James Welch, have been 
to the same lands, provided both deeds of February 1S, 
I860, had been made to him instead of only one—the Pa 


other having been made to his wife, Nanev Welch, at his 
Instance and request She is not an Innocent purchaser 
in any sense of the term. The consideration of the lands 
and blocks conveyed by plaintiff and his wife to Welch 
and his w Ife, by the deeds of February ls, LS60, was the 
retention free from further controversy and dispute or 


i] 


claim upon the part of James Welch and his wife of the 
lands, and blocks and lots retained by the plaintiff, 
Shively, under and by virtue of the agreements and deeds 
of March 13,1850, and February 18, 1860. If through 
any wrongful, unconscionable, or inequitable aet upon 
the part of either Welch or his wife, consummated at any 
time after the receipt by them of their warranty deeds 
for their portion of the divided property, the plaintiff had 
been deprived of his title to the property retained by him 
In that division; if, in other words, they had made the 
discovery that there was an outstanding title to all the 
lands retained by plaintiff and his wife, that was supe- 
rior to the title under which he held, and had surrepti- 
tiously, wrongfully, and fraudulently, in violation of the 
spirit of the agreements and conveyances of Mareh 15, 
1850, and February 18, 1860, acquired that title with the 
purpose and intention of depriving plaintiff of all right 
to the property thus retained by him under such agree- 
ments and conveyanees, Is there any court of equity 
having jurisdiction that would hesitate for a moment In 
decreeing that the outstanding title thus acquired should 
be held in trust for the benefit of the plaintiff ? 

That, 1f the Court please, is this case. All the parties 
to the division and agreement of February 18, 1860, 
which was but a carrving out and ratifying of the agree- 
ment of Mareh 13, 1550, that is to say, plaintiff, Shively, 
James Welch, and the defendant, Nancy Welch, believed, 
and acted upon the belief at the time of making these 
several engagements, that block numbered 111 and _ the 
west half of block numbered 145 were as much a_ part 
and parcel of the donation land claim of the plaintiff, 
Shively, as were the blocks numbered 5 and 138 or any 
other portion of such claim, and they should be held in 
equity to their, agreements, and any successful attempt 
to acquire any outstanding title to the blocks claimed by 
plaintiff! superior to that held by him, is in direct frand 


ee 


of such agreements, and the titles so acquired should be 


deelared to be held 1) trust hy the defendant, Naney 
Welch, for the benefit of plamtiff 


Conceding, for the present, that the lands lying between 
the meander line of the donation claim and the river, re- 
mained tide lands at the date of admission of the State, 
and were such on the ISth day of February, 1S60, when 
the division was made of blocks between Shively and 
Welch, and Supposing neither Shively hor Weleh had 
any control over, or any riglit to deal with those lands, 
still in that view it is clear that both plaintiff and Welch 
Helieved at the time of these arrangements and divisions 
between them that they had the riglit to contract with 
reference to them—I mean with reference to blocks 111 
and 145, and they did act in their negotiations and 
divisions upon the assumption that they were included 
in, and were a part of, the donation claim of plaimtiff; 
and in the division these two blocks counted as a credit 
to Welch and a part payment to plaintiff, Shively, just 
as far, to the same extent, as though there had been no 
question at all in regard to tlie title, or in regard to their 
right to contract with reference to them. In other words, 
for the block numbered 5, which Welch received, and 
which was, at his instance, conveyed to his wife, the plain- 
tif received a block of similar size, numbered 145, and 
only separated from the former by a street. 

Again, as the division proceeded, for block numbered 
3, which Welch received and which was at his instance 
conveyed to his Wife, the plaimtifl received bloek num- 
bered ee, il bloek of similar SIZC and separated from 
the former by a street (Wall street). These parties mn 
this division undoubtedly, as appears from the eom. 
plaint, proceeded on the assumption that Shively had 
the legal title to the whole claim and to all these blocks. 
Had it been otherwise, it is hardly probable that the 


plaintiff, Shively, would have accepted bloeks 13 and 
145, to which neither of them had any title, while giv- 
ing to Weleh blocks 15 and 15 te which the plaintiff had 
the legal as well as the equitable title. 

This being so, the question arises, what equity would 
there be created as between Shively and Welch if sub- 
sequent to thits, Welch had proceeded to buy in an out- 
standing title to blocks numbered 111 and 145, and set 
up that title as against the claim of the plaintiff? = In 
view of this state of the case, would any court of equita- 
ble jurisdiction hesitate for one moment to hold that 
Welch under such circumstances was the trustee of what- 
ever interest or title he received by this purchase from 
a third party, or hesitate to compel him on proper appli- 
cation to olve Shively the benetit of such Interest. And 
if this is so in reference to Welch, it 1s equally so in ref- 
erence to his wife the defendant. Naney Welch. 

Nor will it do on the part of the appellee to say that 
none of the parties to these transactions had, prior to the 
admission of the State into the Umion, any right to exer- 
cise any acts of ownership over, or make any claim to, 
these tide lands or the lands included between high and 
low-water mark at the point of the location of this dona- 
tion claim. Thetruth is, the Oregon statute Is an answer 
to any such suggestion. The statute proceeds upon the 
theory that parties may have exercised acts of ownership 
over such land; may hive made claim thereto; may ve 
holding the same, to use the words of the statute, prior to 
any sale or exercise of ownership of the same upon the 
part of the State. The act had two purposes In view— 
first, to provide a means of disposing of the tide lands of 
the state, and second, to por tect persons in their equitable 
rights who might be found to be elaiming and holding the 
same, and while the right te the shore owner to purchase 
the same is preferred under certain circumstances, no 
such preference or right is given, or in fact any right as 
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against a person holding the same under a deed from the 
applicant to purchase tide lands or from any person under 
whom he holds. 

It is submitted, therefore, that the State act itself is in 
its provisions a direct recognition of the claims of the 
plaintiff to the tide lands in question. 

Let Oct. 24, 1ST74, Laws of Oregon TS¢4, J). 75. 


In Parker v. Rogers, 5 Oregon, 10, the Supreme Court 
by Boise, Justice, in discussing this question, and the 
purposes and effect of the State title land, act of 1S72, 
as amended by the aet of October 2S, 1S74 (see laws of 
Oregon 1874, pave 77), said: 

“Though the State was under no legal obligation to 
recognize the rights of either the riparian owner or those 
who had occupled these vide lands, still the legislature, 
considering the facet that these lands had been dealt with 
as private property, and improved sometimes by the 
erection of expensive structures, which were a great ad- 
Vantage to commerce, made, what we think, wise and just 
provisions for the protection of those who liad Spent their 
nioney in purchasing and improving these lands, whieh 
Improvements were In many cases absolutely necessary 
as alds of Commeree.” 

Parker rv. Rovers, S Oregon, 190. 


WERE NoT THE Tipe LANDS IN QUESTION INCLUDED 
Within THE Limits OF THE DONATION GRANT TO 


SHIVELY ? 


The doctrine, it Is believed, has heen clearly established 
that all the lands within the Territories of the United 
States, including lands on the shores between high end 
low-water mark, over which the tide daily ebbs and 
flows, belong to the United States as proprietor, and are 
subject to its yurisdiction is soOVve;4re ign, The question, 
however, as to the power of the General Government, by 
Virtue of such proprictarv Interest to grant or otherwise 
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dispose of the title to the soil of tide waters as other 
public lands, has not been so clearly established by this 
Court. Upon the one hand, it has been insisted that the 
General Government may, by virtue of such proprietary 
Interest, grant or otherwise dispose of the title to the soil 
of tide waters in the same manner and to the same 
extent as other publie lands, iit any time prior to the 
date when such Territory Piaisses into the condition ot 
Statehood, While LLpron the other hand, the contention 
has been that, while the legal title to all lands in the 
Territory, including lands known as tide lands, is In the 
United States, and subject to its jurisdiction as sovereign ; 
that it holds such title merely as trustee for the people, 
and that sueh lands are not subject to disposal by the 
General Government, but must be held for the use and 
benefit of the future State. I do not understand that 
the precise question involved in the issue thus presented 
has ever vel been direetly decided by this Court. 

In a California case Justice Field says: 

“Although the title to the soil under the tide-waters of 
the bay (San Francisco) was acquired by the United 
States by cession from Mexico equally with the title to 
upland, they hold it only in trust for the future State. 
Upon the admission ot California into the Union Upon 
ah equal footing with the origin | states, absolute prope 
erty in, and dominion and sovereignty over, all soils 
under tick Waters Within her limits passed to the United 
States.” 

But in Barney v. Keokuk, 94 U.S., 328-558, the ques- 
tion was left open, Justice Bradley saying In speaking of 
surveys by the General Government: 

“All lands adjoining navigable fresh rivers of the west 
properly belonged to the States by their inherent sov- 
erelgnty, and thi United States has w isely abstained from 
extending (if it could extend) its surveys and grants be- 
yond the limits of high water. 

Gould on Waters, p. $2. 
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In Ilinman ¢. Warren in Oregon it was held that the , 

United States while holding the title to the soil of tide- - 
‘ Waters canhot make il valid COHVEValce of said soll. ' 
Gould on Waters, }). ol, Sec. 40. ) 


[Hinman v. Warren, 6th Oregon, 408. 


There is also data to this effect in the case of Haight v. 
Keokuk, 4th Towa, 199-218, but Tinman +. Warren ap- mf 


pears to be the only adjudication on the subjeet. Accord- 
Ing to this view the United States holds purely us trustee 


for the future state, and is without statutory or constitu- 
tional authority to do any act making it Impossible to 
admit the new State upon a footing equal in all respects 
with that of the other States. 

The decision of the Supreme Court of the United States, 
Suys (rould on Waters, have been thought to lead to the 
conclusion reached mn Hinman +. Warren, 6th Oregon, 
lOS—411, but it would seem that there is no very direct 
expression of such view in the opinions of that Court. 

see Weaver v. Harbor Commissioners, 1S Wall., 


gtd. 


In the ease of Irvine +. Marshall. 20 How., 561. this 
C‘ourt sata: 


‘i Cubbie bye dented thasit all the ladies 11) the Terri- 
tories not appropriated by competent authority before 
they were acquired are in the first instance the exclusive 
Property ol the Lo nited Stites, to he disposed ol to such 
persons at such times and me such modes and by such 
titles as the Government bay deem most advantageous 
to the public use or in other respects most politic.” 


The above authority would seem to make no exception 
is to tide lands or uh other character ot lands in the 
Territories. “All the lands in the Territories,” says the 
opinion, may “be disposed of to suel persons, at such 


times and in such modes and by such titles as the Gov- 


by 


ernment may deem most advantageous to the public use 
or in other respects most politic.” There is no inhibi- 
tion, no limitation, nothing to limit this right of sale to 


What are sometimes termed “ public lands” as contradis- 


tinguished from lands generally, but a// the lands in the 
Territories are the exclusive property of the United States 
and subject to sale by the General Government under 
the grant in the Constitution authorizing the Congress 
to dispose of and make all needful rules and regulations 
respecting the Territory or other property belonging to 
the United States. 

It is not questioned hy this contention that Upon the 
admission of the State into the Union such beds and 
shores ol otherwise disposed of hy the lL nited States. became 
the property of the State in its sovereign capacity, and 
subject to its jurisdiction and disposal as has been held 
frequently, L believe, hy this Court. 

Pollard ». Hagan, 3 How., 28s. 
Barney +. Keokuk, $4 UC. S., 556. 
Shively e Parker, 9th Oreg., SOA. 


This grant, it will be remembered, was made _ by the 
United States to the plaintiff, Shively, and the legal title 
to which became vested in lim proor to the admission of 
Oregon asa State in the Union. Oregon was admitted 
asa State on the l4th day Ol February, PSov. Shively, 
the plearntitt, Was a settler on this claim long prior to the 
date of the passage of the donation act (September a, 
bso), is appears from the complaint. (rn) the puissage of 
that net hie lmmediats ly made claim under its provisions 
and hac complied with all the provisions of the act long 
prior to the admission of Oregon as a State. The legal 
title to the Shively donation claim, with every appurte- 
nant right Le cally canned prope rly attaching thereto, whether 
riparian or otherwise, had been Lis} osed of by the United 


Stutes, and had vested in the planntill, Shively, long prior 


hs 


to February ] I, LSo0—tlic date ot the HdMISSLlOn into the 


Union of Oregon as a State. 


It is respectfully submitted when title to the donation 
Claim: in question vested in Shively, the claim, as stated 
In the complaint (see Record, p. 15), lving on the shore 
of the Columbia River, the survey lines thereof, running, 
so far as the claim relates to the property in controversy, 
with the meanders of suid river, he, Shively, the plaimtil! 
became as to all the world the owner of al] lands to low- 
water mark, or In any event the owner by virtue of ripa- 
rian rights to all lands, whether tide or otherwise, Iving 
between the meander line of the donation claim and ex- 
treme low-water mark. 


In assulniny this position the rule that land in the 


’ 


Territory of Oregon, including the beds and shores of 


the navigable waters below ordinary high tide or water, 
belonged prior to the admission of the State into the 
[onion cf t hac United Stiles as propriet mo anid was subject 


to its jurisdiction as sovereign, is invoked. 


When, theretore, Congress disposed—to use the lan- 
euave of the Constitution on the subject of the dispost- 
tion of the pubhe lands—of this part of the publie 


| 


domain, the United States was the proprietor of all the 
tide lands within the then Territory of Oregon, and they 
were subject to the yurisdiction of the United States; and 
the grant, it is submitted, to Shively, of a claim lying on 
the shore of the river, the boundary line» of the claim 
running according to the meanders of the river, carried 
with it, by riparian right—if not by virtue of being in- 
eluded within the limits of the erant—a/l the lands that 
eould in anv sense, or under any construction, be re- 
garded as tide lands, lving between that meander and 
the waters of the river. 


— 


— 


}S) 


When a deed, survey, and patent show a river to be 
one of the boundaries of a tract, it Is a legal deduction 
that there is no vacant land left for appropriation  be- 
tween the river and the river boundary of such tract, and 
all the riparian rights ineident to the ownership of 
the shore or bank passed to the grantee, unless clearly 
reserved. 3 

(iould on Waters, }). ot. 
Richardson +. Prentiss, 48 Oregon, p. 88. 


‘When riparian estates are conveyed the owner may 
reserve the lands under water, but the veneral presump- 
tion in all eases is that the purchaser's title extends as 
far as the grantor owns.” 


Gould on Waters, p. 544 


“Tn Holbert +. Edens, in Tennessee, it was held that the 
purchaser, at a stipulated price per acre of land which ts 
bounded by the meanders of a river, is only required to 
pav forthe land bounded by a line running with the 
ordinary low-water mark, and no tslands which may be 
between thisat line anal the thine ad (] the river, and nol lor 
the river bed.” 


Crouled (oth Wats I's, |. ott 


The contention is, therefore, that these tide lands had 
been disposed of by the United States prior to the admis- 
sion of Oregon as a State in the Union, and that subse- 
quently the State acquired ne interest whatever as tide 
land or otherwise to the blocks im controversy, and that 
the deed from the state Tick Land (‘ommissioners to 
Nancy Welch did little more than create a cloud on the 
plaintiff's title to the property, 

It is msisted the nght of a State is only a sovereign 
right, attaching when the Stiute becomes il sovereign by 
reason of ly hig admitted inte the Lo nibon. That prior to 
that time the United States is th sovereign, and has all 


i 


the powers which the State subsequentls ACGUITes, which 
Is the right “as Is contended ly polaatntil ice dispose of the 
legal title to the tile latids as well as othe r public lands, 
[nm this case thr right of the United States having heen 
exercised and the land disposed of before the admission 
of Oregon as a State in the Union, the State never ac- 
quired any riehts Whrsite Vel to thie latiels 1) question. 


Pollard o. TIaean. Oo Tloward, 2I2 


Ilr war THE RULE or THE LAND DEPARTMENT TO IN- 
CLUDE IN Pepntie Surveys or DoNATION CLAIMS 
ALL LANDS TO Low-WatTER MARK. 


Whatever the power may be on the part of the United 
States to extend the public surveys and the limits of its 
public grants bevond the line of erdinary high-water 
mark on the shores of tidal rivers and down to the line 
of low-water mark thereon, or whatever may have been 
the practice upon the part of the Land Department with 
reference to its extension of surveys in this respect of the 


potabolin lands mn the different States, it isa tnaet publicly 
? 
‘| 


1 this Court will 
take judicial know ledge, thant In so far as the Territories 


known and one it Is presumed of whi 


of Oregon and Washington are concerned in the survey 
of donation clatmis under thre (oregon Donation Act of 


September 27, PSoO, all such surveys were, down to the 
vear IS75. directed by the Land Depoarrtinn ntto beextended 
to low-water wear This rule was established by the 
(C‘ommissioner of the Creneral Land Office in August, 
ISOS ‘uiy public records of thre Land Ds partment show 
that on the Both of August, 1S.3. Ilon. John Wilson, 
then Commmitsstoner of the (Gieneral Land ilice, wrote a 
communication to PL A. Goldsborough, Esq., Olympia, 
Thurston County, Territory of Washington, of which the 


following is a COPY 


ol] 


[Copy.] 
(Enelosed in the foregoing letter.) 


GENERAL LAND OFFICE, 
Auqust 2H. 1853. 
Il. A. GoLpsporoven, Esq, 
Olympia, Thurston Co., 
Territory of Wasi ington. 
SiR: Your letter of ISth June last. Wiis received Ol} 
Leith inst. In that letter yeu stite as follows: 


“The tides throughout the sound (Puget’s), risé and fall 
from lj to 22 feet—the consequence is that, at low-water, 
a considerable quantity of land (generally marshy and 
valueless) is frequently exposed—although this tide land 
Is or may be worthless or unimprovable except for ferries 
or fisheries, still it would be seriously injurious to a 
resident on * high lands from high-water mark upwards, 
ifan immigrant should locate his claim in front of him be- 
tween high and low-water mark ; the information I (you) 
desire from the Department therefore is, must a settler 
bound his claim by dow-weler mark, necessarily including 
In the quantity lie bday be entitled to, a portion useless 
to him and thus deprive him ot the full benefit of the 
provisions of said act, or may he bound his claim = by 
high-water mark, and thus owning the ‘high ands, will he 
not, to the utter exclusion of others, own down to low- 
water mark, without having the number of acres covered 
by the dailvebb and flow of the tide, charged to him by 
the Survevor-General, as so much land granted him by 
the Government under the donation act referred to?” 

In reply to the foregoing quotation from your letter, I 
have to Inform you that the public surveys will be made 
to low-wate r mark, iis nearly fis practicable, and | under- 
stand you to mean that the land occupied hy the daily 
ebb and flow of the tide, though unimprovable or useful 
for other PUPpPoses, May, neverth less, become valuable 
for * ferris x Or fisheries.” To add such portions of land 
(although periodically covered DV Water) to the specific 
quantity of the settler’s donation, making him a gratuity 
of the same, and thereby making such localities, however 
valuable they may hereafter become, avatlable only ty 
such settler, to the disadvant ive of others who possibly 
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hereafter might desire to acquire title to and use them 
for the specific and valuable purposes referred to, Is not 
conceived to be within the scope and meaning of the do- 
nation law: and thereforethe settler claiming the bene- 
fits of that law, will have to make his location of quantity 
accordingly, and as he may eleet under such cireum- 
stances; and if his location include the water privilege 
he will assuredly exclude another from interfering with 

him: buat. if otherwise, he may not. 

[ am, very respectfully, 

Your obedient servant, 
(Signed) Joun WILSON, 
(Commissioner. 

And on the following day August 26, 1855, the follow- 
Ing communication enclosing a copy of a letter to the 
Survevor-General of the Territory of Washington was 
addressed by lyin to Jolm 1}. Pre Poon, lesa. Acting Sur- 


vevor- reneral of the Territory af revon: 
[Copy] 


(GENERAL LAND OFPrice, 
August Ji, TS.925. 
Joun B. Preston, sa.. 
Aching Supreyor= Cre phe ral. 
Oregon City, Ti rritory of Oregon, 

SIR: Knelosed Is i COpYV of il letter addressed to []. A. 
Gaoldsborough, Esq., of Olvnipia, Thurston County, Terrt- 
tory of Washington, In reply to a letter of Inquiry from 


him dated Sth June last. in relation to the location of 


the donation claims of settlers in the Immediate VICIItN 
of Puget Sound, Where it is stated that the tides rise 
and fall from 7% to 22 feet. The public surveys are to 
he made to /ow-water mark, as nearly is practicable, and 
Mr.. Goldsborough, vou will perceive, has been so in- 
formed, nid vou will be voverned according Ly. 
[ remain very respecttully, 
Your obedient servant, 
(Signed) Joun WILson, 


( OMLMISSIONECT, 


=- 
—_ 

a 
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> 
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This rule was never changed, so far as the State of 
Oregon was concerned, until the 14th of April, 1875, 
When in a communication addressed to Benj. Simpson, 
lsq., Survevor-General of the State of Oregon, by Ilon. 
S.S. Burdette, then Commissioner of the General Land 
Office, the former was instructed as follows: 

‘You will also instruct vour deputies when surveying 
lands bounded ly waters affected by the ebb and flow of 
tides, to extend the lines of surveys only to high-water 
mark.” 


It is undoubtedly a fact, therefore, that the public sur- 
vevs of all donation claims in the Territory and State of 
Oregon lving on tide waters prior to the year.1875 were 
extended to low-water mark, and this appears from the 
illegations of the complaint to have been the case with 
reference to the donation claim of the plaintiff. In the 
deseription of the claim on the first page of the complaint 
(Record, p. 15), after deseribing certain boundary lines, it 
SaVS: 

“ Thenee north 74 chains and 20 links to the Columbia 
River:” and then in describing that boundary of the 
claim lving on the river it states as follows: 

“Thence with the meanders of satd river north 28 
degrees 30) minutes east,” and so on. 

While this description is not conclusive as to just where 
the meander line did run, it is quite apparent from the 
whole case that it was run at low-water mark. 


LACHES. 


The demurrer in this case raises the question of /aches 
upon the part of plaintiff in| not sooner asserting his 
equities, but this,in view of the facts of this case and the 
rules of law applicable, will hardly be insisted on. 

The defendant, Nancy Welch, obtained her deed from 
the State of Oregon for the trde lands in question August 


od 


28,1876. This suit was commenced August 12, 1582, 
just 16 days less than six years from the time when the 
CAUSE of sult accrued, It Is believed lho Cisse Call he found 
in the reports of any court —certainly hot 1 the reports 
of this court—where al delay of less than “IX Vvears in 
bringing suit to enforce equities invelying title to land 
has been held to be such laehes as would estop the plamitith 
from: asserting his clam, 

In the Courts of Equity, /vehes in the pursuit of reme- 
dies had always beer discountenanced, even before limi- 
tations lieved heen prescribed by lecislative enactments. 

Buswell on Limitations and adverse possession, page 


~S. Sec. 1S. 


And sinee the time when actions in the courts of com- 
mon law were subject to limitations, the Equity Courts 
have generally applied these to similar cases within their 
own Jurisdiction. 

Buswell on Limitations, &e., and authorities there 
cited, price 28, See. 1S 


The Statute of Limitations in the State of Oregon, in 
reference to actions to recover real property, Is ten vears. 


See ( regon eode. 


Courts of Equitv apply the rule of /aches according 
to therr own ideas of right and justice. Every case Is 
evoverned cliethly by its own circumstances, 

Train Lick Oil Co. rv. Marburg, 91 U.S. 587. 
Sullivan v. Portland & K. R. Co. 94 U.S... S06. 
Brown v. Buena Vista Co., 95 UL S., 157. 


Lawvers Rep. Ann., page 11, and notes. 


It is true it has been held that /aches in not making 
claim of an equitable estate for the statutory period of 
limitations, the owner not being under disability, will 
constitute a bar to equitable relief if there has been no 


fraud and the possession has been held under a claim 
unequivocally adverse. 
Lawvers Rep. Ann., page 11, and cases cited. 


But such is not this case. In this instance the suit 
Was instituted more than four years before the statutory 
period of limitations, for the comment of an action of 
eyectment had expired, 

It is respectfully insisted the amended bill presents a 
case, that the court erred in sustaining the demurrer, and 
the cause should be reversed, with directions to defend- 
ants to answer, 

All of which Is respectfully <ubmitted. 

Joun HL. Mirenecc, 
Solicitor for Plaintiff. 


IN THE 
Supreme Court of the nited States. 


October Term 1889. 


J. M. Suivecy, Appellant, 


Nancy Wericu. Josepn N. Dontpu. JAMEs w. ) 
Weren, and WLW. Urrosx, Appellees. 


_ , o 


Appeal from the Circuit Court of the United 
States for the District of Oregon. 


Morion vor LEAVEToO Fite Arripavits As TO VALUE o} 
PROPERTY IN CONTROVERSY 


Now comes J. M. Shively, appellant, by his <oleitor, 
John TH. Mitehell, and moves this Honorable Court for 
I ave to file affidavits, Ol whi I the following are coples, 
as to the value of the property It} controversy In this 


<ut 


Joun Hl. Mircney. 
Nolicitor for Appellant. 


a 


STATE OF OREGON, | 
County uf Clatsop, | 
I, John M. Shively. Edward O'Connor, Thomas Dealey, 

bene first duly SWorll, ereh leon’ himsell and hot one tor 
the other. doth depose hic SAV: Phist tide land block 
Odie hundred ana eleven { } ania the west half of block 
numbered one hundred and forty-five (145), situate in 
Shiv Ilys first addition to the eitv of Astoria, Clatsop 
county, State of Oregon, as laid out and recorded by Jd 
M. Shively in the county clerk’s office, in said county of 
Clatsop: said block one hundred and eleven (111) and 
the sated West halt of bloek on hundred nid forty-five 
being the property involved in a suit) new pending im 
the Supreme Court of the United States, wherein John 
\l. Shively I~ cupped tsviat biel Nehies Weleh I~ defendant. 
Wiis, at thie commencement of ssi suit, Vid. May the 
sixteenth (16th), A.D. ISS2. was then, and is now, at the 
day of the date hereof, worth more than the sum of tive 
thousand dollars (GS85.000) | 

Joun AL SHIVELY, 

Thomas DrALEY, 

J. (> ‘CONNOR. 


Sworn ania <ubseribed to before me this 2 Ist day of 
April, 1st 
[SEAL. | I. ©. Llonpen, 
Notary Publie for Nihate of Oregon, 


fnasmuch as this cause has been on the docket of this 
Court over three vears, and no motion to dismiss for want 
of Jurisdiction had been submitted upon the ground that 
the value of the property In « mtroversv Was not made 
sufhiciently clear in the record to confer jurisdiction on 
this [lonorable ¢ ‘ourt, 1t Was not beheved that any question 
of threat character would ay raised by counsel, Appel- 
lant’s solicitor, however, was informed within the past 
ten days, by counsel for the detendants, that he expected 
to raise the question, which it 1s conceived he has a per- 
fect right to do, even on the trial, as would the Court 
liself without suggestion from counsel, 


‘) 
>) 


As there isa Varuchess inthe averment of the amended 
complaint on the question aus to the value of the property 
in controversy, and as it Is believed by counsel that this 
is one of the class of Cases wherem the Court would per- 
mit the fact to be made plain by aflidavit, it Is respect- 
fully submitted the motion to fle accompanying affida- 
vits should be allowed 

If the record is uncertain, contradictory, or unsatis- 
At torv as to the question oft value, this Court will hear 
affidavits upon that question 

Parker v. Morrill, 106 U.S., p. 2. 

Youngstown Bank v¢. Hlughes. 106 ULS., }?. ot. 
Klein ». Marshall, /d., 580 

Williamson v¢. Kincaid, 4 Dall, 20. 


Respectfully submitted 
Joun H. Mircuece. 
Solicitor for A pp llevan 


iN irae 


Supreme Court of the Cnited States. 
October Term, 1889. 


’ ‘¥ - 
No. opt le? 


a we. SHIVELY. A piel nf, 


NANCY WELCH, J. N. DOLPH, W. W. UPTON, and JAMES 


W. WELC!!, Appellees. 


Appeal from the Circuit Court of the United States for the District of Oregon. 


Brief and Argument for Appellees Nancy We ch, J. N. Dolph, 
and James W. Welch. 


J. N. DOLPH, 


/ prop ‘f jt Psond, 


i] ullees 
6 Ap] 1 
j aud da if ie Welch. 


44 IN THE 


Supreme Court of the nites States. 


OcToBER TERM, 1589. 


No. 305. 


J. M. SHIVELY, Appellant, 
Vs. 


NANCY WELCH, J. N. DOLPH, W. W. UPTON, and JAMES 
W. WELCH, A ppe llees. 


Appeal from the Circuit Court of the United States for the District of Oregon. 


Brief and Argument for Appellees Nancy Welch, J. N. Dolph, 
and James W. Welch. 


STATEMENT. 


This suit is brought by the plaintiff, in the court below, John 
M. Shively, to have the defendants, Nancy Welch, James W. 
Welch, Joseph N. Dolph, and W. W. Upton, declared to be the 
trustees of the plaintiff for certain tide lands conveyed to said 
Nancy by the commissioners for the sale of school lands, of the 
State of Oregon, on August 25, 1576, the same being known as 
me of block 111,in front of shore block 13, in the town of Astoria, 
4g Ore., and the west half of each of the blocks 41, 46, and 145, 
lying in front of the west half of block 5, in said town, and of 
the alleged value of more than $5,000. 

The issues upon which the case was tried were raised by the 
demurrer of the defendants to the amended bill. 

Se It is alleged in the amended bill thatin March, 1844, the plain- 
é tiff, John M. Shively, was a “ settler,” under the laws of the pro- 
visional government, on a tract of public land, on the south bank 


~ 


and near the mouth of the Columbia River, containing 640.56 
acres, and laid offa town thereon containing 121 blocks, divided 
into lots, and extending from ordinary high-water to the south- . 
ward, and commor!y known as “Shively’s Astoria;” and on 
April 15, 1545, he bargained and sold, by an instrument in writ- 
ing, to James Welch the undivided one-half of said lands and 
blocks, except about 20 lots. (See Record, folios 52 and 33, p. 15.) 

That prior to Mareh 13, 1850, the plaintiff, with the consent of 
Welch, laid off additional blocks, numbered from 122 to 150, 
both inclusive, the same being situate almost wholly in front of 
said tract of land, and between ordinary high and low water- 
mark,and on said day said Shively and Welch divided the prem- 
ises, so far as surveyed into blocks, between them, and by their 
deeds quitclaimed the same to cach other; that upon the passage 
of the donation act, (September 27, 1550, O Stat., 497,) the plamntiff 
became and was a qualified marricd “settler” on said land un- 
der said act, and had been such settler for more than four years 
prior thereto, to the knowledge of said Welch, who. nevertheless, 
now disputed the plaintiffs right to hold said land asa donation 
under siial act, by reason of the prenises, (See Record, folios oe 
and ot, pp. bo and 16.) 

And forthe purpose of settling said dispute,on February 15, 1860, 
the plamtif and bis wife, Susan L., in pursuance of an arrange- 
ment with said Weleh = to that ellect, conveyed by deed, With a 
general warranty, to the latter and his wife, Naneyv, each one- 
fourth of the unplatted portion of said donation claim and certain 
of the blocks aforesaid, ii number about one-fourth of the whole 
number su VeVe d: that the Conmvevance to sid Naney included 
the blocks 5 and 15 aforesaid, and was made to her at the request 
of her husband, and Dp the consideration and for the Purposes 
aforesaid, and not otherwise, iid thereupon siiia Welch ceased 
and withdrew his opposition to the plaintiffs claim to the prem- 
Ises, asa donee tluider the donation act, and thereafter, on January 
24, IS66, a patent was duly Issucd thereunder, cohnveving the east 
half of the donation claim to the plaintiff and the west half to his 
wife, Susan L.; (see Record, folios 35, 36, and 37, pp. 17 and 1S;) 
that blocks Ill and 145 are wholly below ordinary high tide, 
and were represented on the map of “Shivelv’s Astoria” as 
being each SOO feet Square, bounded on all sides by streets, and 
Were mecluded in) the quitclaim ot March 1°), LSov, made by 
Weleh to the pelsuintilt: anid sid block 11] is Immediately in 
front and north of the shore block 13 in the west half of said 
donation, irom which it is separated on said map by Wall street, 
While block 145 1s immediately in front and north of shore block 
o in the east half of said donation, from which it is separated Ol) 
the map by Tlemlock street; that both Wall and Hemlock streets 
are now below ordinary high-water mark and block 13 1s more 


than one-fourth and block 5 near one-sixth below said line, but 
In LSo6, at the date of the official survey of the Shively dona- 
tion, asmall portion of the west end of Wall street was above 
the meander line. while such line ran diagonally through the 
whole length of Llemlock street. in front of block De “ous to leave 
about three-fourths of the Sialie above sit line anid about One- 
fifth of block 13 Wis below siitc line. (Reeord, folios, ht), tl,and 
1?) 

That On) March ‘i ISS], the plaimtifl ane \\ ifeconveved the latter's 
half of the donation, with certain exceptions not material to this 
case, to Milton Elliott, and on the day following he conveyed the 
same tothe plaintitl (See Reeord, folios 58 and 3t, p. 1S.) 

That Ot) September 5, ISTO, Nancy Wi leh applied to the commis- 
sioners of the State for the sale of school lands to purchase the 
tide lands Iving in front of blocks 5 and 15, under the State act 
of October 28S, 1S72, “to provide for the sale of tide and over- 
flowed lands on the sea and shore coast.” (Ses. L., 129.) and the 
act of October 29, 1874, (Ses. L., 76,) amendatory thereof, as the 
owner of sited blocks. “nid reper sented that suid tide land was 
not held by any person claiming by, through, or under her, or any 
one through whom she claimed, which representation the bill 
alleges to have been false, to the knowledge of the party making 
if, whio then k rye —, &8 it Is alleged, tlaet the plaintil Was the 
“equitable owner” of the prrerpn rt nnd entitled lo purchase the 
same from the State, and that about Aueust ZS, 1S76, she ob- 
Leadhie d from said commissioners a eonvevalce ol thr tile land in 
front of block 15 and the west halt of bloek Oo, in lauding block 
11] and the west half of block 145, while'the plaintiff, at the 
date oft both ssid application nnd cronvevanhec, Was an epplicant in 
due form of law for the purchase of said tide lands, and was the 
only Person entitled to purchase the “Hine under sarc net 

That on October 19, 1S76, the defendants, James Weleh, Joseph 
N. Dolph, and W. W. Upton, procured a conveyance from said 
Naney Welch of an undivided one-fourth of said tide lands, and 
It Is alleged that the “title” of said Naney is “fraudulent and 
void ° iis against the plaantiff, anid threat the COnNnVEVaAnee to her 
co-defendants was made without consideration and received by 
them with full knowledge of the premises. 

To this bill thre defendants ae rte | for the following CUUSeS ° 

|. Uncertainty. 

2. Laches. 

3. That the question of who was entitled to the conveyance 
from the State was determined by the commissioners, and their 
decision, in the absence of fraud, cannot be reviewed by the 
court. 


!. That Naney Welch took the land and blocks conveyed to 
her by the plaintiff “free from any contracts of her husband 


4 


concerning the appurtenances or riparian rights belonging to 
said jland.” 

5. That there is no equity in the bill. 

The court sustained the demurrer and dismissed the bill. 


It is alleged that Mrs. Weleh obtained her deed from the State 
August 28, 1S76, and conveyed an undivided } each to James 
W. Welch, J. N. Dolph, and W. W. Upton October 19, 1876. 
Complainant slept upon his rights, if he had any, for six years. 

This Is such laches iis will hot be tavored in equity. 

2 Story Eq. Jur, $1520 a, and Note B. 
Neelys’ Appeal, 85 Pa. St.. 387. 

Evans Appeal, 31 P. FP. Smith, 278. 
28 Oho St., DOS. 


Naney Welch and complainant were contestants for this land, 
that is, the blocks in) dispute, before the Board of Commissioners 
appointed by the legislature tomake sale of the State’s tide lands. 
If the disputed blocks are tide lands, the decision of the board 
in favor of Mrs. Weleh was and is, in the absence of fraud or 
error of law, conclusive as to her right to purehase the same. 
And no such error of law or fraud is alleged, nor does it appear 
that the adverse decision of the board against Shively was not 
based on matters of fact, which they had exclusive right and 
power to deeide, 

Warren vs. Van Brunt, 19 Wall., 646. 

Shepley vs. Cowan, L Otto, 850, 340; besides many earlier 
CiuSCS, 

Johnson vs. Towsley, 18 Wall, 73. 

Cfonnor vs. Wallace, \7 Cal... ty], 

Rutlege vs. Murphy, ol Cal., 3ss, 


The general allegation that Mrs. Welch fraudulently and falsely 
represented to the board that she wits entitled to purchase the 
same as appurtenant to suid blocks 5 and Wis not an alle- 
gation that any fraud was prrare treed pon the board, or that wuv 
representation of facet was made which was false, or any conceal- 
ment made of any fact whatever, and such general allegation is 
iInsuflicient to induce a court of equity to Interfere. 

Moore vs, Grreene, 1 llow.. 69, 
Beaubien vs. Beaubien, 25 Llow., UL S.. 190, 208, 


lV. 


Mrs. Welch had the right to become the purchaser of these 
lands from the State. ‘Tide lands in Oregon belong to the State 
by virtue of its sovereignty. 

Pollard vs. Hagan, 5 How., 210. 

Mumford vs. Wardwell, 6 Wallace, 435. 

Weber vs. Harbor Commissioners, 1S Wallace, 65. 
County of St. Clair vs. Lovingston, 25 Wallace, 6s. 
Barney vs. Keokuk, 4 Otto, S24. 

Bissell os. Henshaw, 1 Sawver, 579. 

Hinman va. Warren, 6 Oregon, 411. 


In Hinman vs. Warren, (6 Oregon, 411,) the court said : 


“Tide lands—those that are uncovered and covered by the ebb 
and flow of the sea—belong to the State of Oregon by virtue of its 
sovereignty.” 

“This doctrine is the clear result of the principle announced 
in all the cases, from Pollard’s Lesees vs. Hagan, (3 Tow., 230,) to 
Barney vs, Keokuk, (4 Otto, 825.) 

“But it is contended that this sovereignty did not attach 
until the State was admitted into the Union. This is true, but 
it is also equally true that the United States Government has no 
constitutional or statutory authority to so act toward a Territory 
aus to make it impossible to admit sueh Territory upon an equal 
footing with the other States of the Union. In all matters which 
touch the sovereignty the general Government is in the very 
nature of our system simply a protector thereof until the Terri- 
tory assumes the ampler power of a State, and becomes, therefore, 
enabled to assert and protect its sovereignty.” 


The Legislative Assembly of Oregon, in 1872, passed an aet 
providing for the sale of tide lands, which act was amended in 
ISc4 lt was under these acts that the appellee, Naney Weleh, 
applied to the Board oft (‘ormimissponers for the sale of school 
lands of the State of Oregon to purchase the tide lands in front 
of her blocks, 5 and 18, and was held to be entitled to purchase 
the same and received a conveyance therefor 

The portions of said aet, IS7TZ. as amended in S74, material 
to the present iquiry, are as follows 


‘Sreotron 1. That the owner or owners of any land abutting, 
or fronting upon, or bounded by, the shore of the Pacitie Ocean, 
or ot uny har, harbor, or brlet ct the sate, or Trivers ana their 
bavs in which the tide ebbs and flows, within the State, shall 
have the right to purehase all the: tide land belonging to this 
State in front of the lands so owned 


t) 


“Serco. 2. The officers of this State who are now or who here- 
after miaky be authorized tw dispose of the schoo! lands by longing 


to the State,” (the Governor, the Treasurer, and the Secretary of 


State.) “are authorized, empowered, and directed to sell such tide 
lands upon proper application to purchase, by parties authorized 
to purchase, 

“Sree. 3. Every applicant for the purchase of tide land, under 
Section l of this act, shall, with his application, present to the 
officer or officers who are or shall be authorized to sell such tide 
lands the evidence of his title to land which abuts, or fronts upon, 
or is bounded by, such tide lands, and before making such sale 
such officer or officers shall be satistied that such applicant is the 
owner of such lands so abutting, or fronting, or bounded, as afore- 
said. 

“Sree. 4. The value of such tide lands shall be appraised at a 
certain sum per acre of the same, and such appraisal shall not 
value the lands at less than 381.25 for each acre of such lands: 
Provided, The board having In charge the sale of such lands shall 


have power to set aside any appraisement, on evidence taken of 


the true value of the same, and shall make another and true ap- 
praisement based on such evidence. 

“Sec. d. If any person or Persons whio nf the putsSsagre of the 
act, of which this is amendatory, were entitled to purchase any 
tide lands under the provisions of Section | thereof shall not 
have applied for the same within three vears from the passage 
of suid act, or having made such application has failed to prose- 
cute the same according to law, then such lands shall be open to 
purchase by any cther person who is a citizen and a resident of 
the State of Oregon : Provided, That when any application shall be 
made for the purchase of any such tide land by any person or 
pPersotis other than the owner or owners of the lands adjacent to 
such tide lands, or the purchaser or purchasers of sucn lands from 
such owner of adjacent lands, or some previous owner thereof, 


notice shall be given by said board to the owner or owners of 
such adjacent lands, or to any parties who are in Possesslon of 


or who shall have improved such tide lands in any manner, and 
such owner or owners of such adjacent lands, or the person in 


possession of such tide lands by purchase from such owner of 


such wdjacent lands, or ans previous owner thereof, or who shall 
have improved the same, shall bave sixty days after the service 
of such notice to make application for the purchase of such tide 
lands, and such application shall have preterence over all others, 
and all applications tw purchase tide lands by the owner of ad- 
jacent lands shall be accompanied by the atlidavit: setting forth 
that such Jand is not held) by any other person under a deed 
from sald applicant, or any person under whom he holds.” 


= 
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Section 5 of this act is somewhat vague, but the most favor- 
able construction to appellant of the whole act is, that the shore 
owner is entitled to purchase the tide land in front of him, un- 
less he or some one under whom he holds the title to the shore 
has transferred his right to purchase the tide land in front of the 
shore to another, who, in such a case, is entitled to purehase it 
from the State. 

From the bill it appears that Naney Welch was the person 
designated by the law as having the right to purchase. 

It clearly appears from the amended bill that appellant's dona- 
tion claim was bounded on the north by the ordinary high-water 
line of the Columbia River: that Naney Welch at the time she ap- 
plied to purchase the tide lands in question was the owner in fee 
of blocks tive (5) and thirteen (13) in Shively’s Astoria, under a 
deed directly from Shively and wife, who were the donees from 
the Government; that said blocks 5 and 13 abutted upon the 
Columbia River, the line of ordinary high-water crossing them, 
and block 111 was tide land in front of said block 13, and bloek 
145 was tide land in front of block 5. (See Exhibits “A” and 
“C” to amended bill.) 

The west half of blocks 41 and 46 are alleged to lie in front of 
the west half of block 5; they must, therefore, as will be seen by 
reference to Exhibit “C” of the bill, lie in deep-water below the 
line of ordinary low-water. Block 41 was conveyed to Naney 
Welch by the deed of February 18, 1860.) Nancy Welch was 
thr refore the owner of the shore under a deed directly from the 
appellant, which conveyed to her the fee without condition or 
reservation. There was, therefore, uo purchaser of such tide lands 
from Nancy Welch, or any person under whom she held. 


vi 


An ‘ flort Is made to extend the VW ritings by vond their Import 
and to cause them to have etlect of agreements bot contained 
upon their face. The first of these writings were the deeds of 
April IS, 1845, referred to as a deed of bargain and sale by 
Shively to Weleh of an undivided half interest in the land of 
appellant. Phe second were the two quitelaim deeds of Mareh 
13, 1850, by which only then existing possessory rights were or 
could be conveyed, The third were the two deeds, one to Weleh 
and the other to his wife, Nanev, of February 18, 1860, by which 
Shively ana wite conveved le Weleh 1a) icres oft the land and 
certain enumerated blocks, and to Mrs. Welch 100 acres of land 
and certain enumerated bloeks 

According to a well-settled rule all prior agreements became 
merged in these conveyances, and their import cannot be varied 
bv parol or otherwise extended bevond Whiat Is ex pressed on 


> 
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their face. Complainant cannot, therefore, be now heard to allege 
that these deeds were made upon some agreement by which 
the water front or riparian right or appurtenances was to be 
limited or restricted in some manner not expressed in the deeds. 
To allow this would overturn the siatutes of frauds and unsettle 
every convevance Uy limiting its effect contrary to its terms. 
Much less can Shively claim that Mrs. Welch’s rights under the 
deed to her ean be thus varied and its etfeets changed by alleged 
agreements between Welch and himself. Notrust as to the ripa- 
rian property for Shively’s benefit can be thus annexed to these 
conveyances. 

Buel vs. Willard, 9 Barb., 641. 

Witbeck vs. Warne, 1G N, , & Dede. OO: 

Llowes Ms, Barker, John... yO, 

Williams vs. Hathaway, 19 Pick., 287. 

1 Sto. loa. Jur., 16S, 161, note. 

2 Sto. leq. Jur., 1531. 

Oregon Code, p. 264, See. 771. 


Vi. 


On Mareh 18, 1850, when Welch executed his quitelaim deed 
of partition to Shively he (Weleh) could have had no other inter- 
Csi in these disputed bloeks than the mere right oft possession : 
even if they had been high land embraced within the donation 
claim, his quitelaim deed thereto would not have bound or af.- 
fect d i) after-acquired title, obtained by himself, 

Jette vs. Piekard, 4 Or., 206. 
Field vs. Squires, 1 Deady, 367. 
Lamb vs. Kamm, 1 Sawver,-240, 241. 


But as the land was tide land belonging to the State, neither 
party had any rights inorto it whieh could be the subject of 
contract between them: much less could Welch, by his contract 
concerning the same, bind his wife not to apply as owner of the 
adjacent shore to purchase them from the State. Being a 
married wotmah at the Lite, she coul rheot have bound herself 
by such a contract 


VI. 


The effort here is to raise a trust as to the appurtenances of 
blocks 5 and 15 tor Shively’s benefit, upon an agreement alleged 
to have been made, not with the grantee, but with the party from 
whom the consideration Is alleged to have moved ; even if such 
an agreement had been reduced to writing, and signed by Welch, 
it would hol have bound his Wile, the vrantee, hor could she be 
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held to have consented to take the land, with such trust annexed 
to it, because she accepted a deed in which no such trast or agree- 
ment therefor was mentioned. 

An express trust of real property or its appurtenances can only 
be created by the owner thereof. | 

[ know of no implied trust in favor of the party paying the 
consideration for land, except a resulting trust for his own benetit 
to the extent of the money paid. 

To establish appellant’s claim in this suit parol evidence will 
have to be received that Mrs. Welch agreed to be bound by her 
husband’s alleged agreement with Shively, and such evidence 
must be received for the purpose and with the effect of varying 
and controlling the otherwise plain language and terms of the 
deed from Shively and wife to her. T submit that this cannot be 
done. Neither could Mrs. Welch have bound herself by any 
such parol agreement, nor even by a written one thus affecting 
her real estate, she being at the time a married woman. 

Fraley rs, Wheeler ef al. i Oregon, 1S). 


A proprietor whose land is bounded by a navigable stream is 
subject to loss by abrasion, and the shore lines vary accordingly. 
Washburn on Real Property, Vol. 3, pages, 58, 69. 

New Orleans vs. U.S., (12 Curtis, 299,) 10 Pet., U.S., 718. 
County of St. Clair vs. Lovingston, 23 Wall. 68. 


Vill 


[ do not agree with the conclusion of the learned judge who 
tried the case in the court below, that the consideration for the 
conveyance to Mrs. Welch was paid by the hiusband. Prior to 
the passage of the act of September 27, 1590, Welch was as much 
the owner of the claim as Shively. If the conveyance of a half 
interest of the claim by Shively to Welch had been of one-half 
the area of the claim in a compact form, no one would have dis- 
puted Welch’s right to have taken it as a donation claim. And 
it is dithicult lo understand why Welch had not as good il right 
to one-half the claim as Shively to the other half, and as good a 
right to make claim to the whole as Shively. The surrender of 
her prospective interest in the claim of her husband, although 
she might have been powerl ss to prevent it, should, in equity, 
be treated as a valuable consideration for the conveyance to her 
of a portion of the claim by Shively. 

It is manifest from the allegations of the bill that James Welch 
compromised with Shively an adverse claim of right to his land as 
donation claimant under the act of Congress of September 27, 
1850, and surrendered or withdrew his claim in consideration of 
the conveyance of 200 acres of tlte land and the blocks to himself 
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and wife—one-half thereof to each of them. Mrs. Welch, there- 
fore, took her 100 acres of land and blocks conveyed to her in 
lieu of her half of the land her husband might have obtained 
under the donation law, if he had insisted Upon his claim of right 
thereto, and she ought to hold the same as if it had been granted 


to her by the United States as a donation claim. 
Field vs. Squires, 1 Deady, 577, 37@5. 
Shively vs. Parker and Bowlby, 9 Oregon, 500. 


Jette vs. Pickard, 4 Or., 206. 


IX. 


It is a maxim of equity that he who seeks equity should do 
equity. This rule has been applied to a case where a trustee had 
purchased land in lis OW) Dae, but for the benefit of the cesta 
que trus, and paid the purchase-money with lis own funds, and 
was also a creditor of the eestus que drust tor other advances made 
to or for him, so us to require the beneficiary Lo pay his entire 
indebtedness, as well that growing out of the purchase as that 
Arising from other advances before he could compel ad convey- 
ance. (Pomeroy's liquity, S3o02. See also $393 and § 400.) 

Mrs. Welch was held by the Board of School Land Commis- 
sioners to have the right to purchase the tide lands tn ques- 
tion. She paid the appraised value to the State, and received 
her deed. What the appraised value was does not appear. The 
only statement from which it can be presumed is the allegation 
that the lands are about the value of five thousand dollars. 
Appellant seeks to have appellees declared to be trustees, and to 
hold the legal title to the lands in trust for him, and to convey 
the same to him, and vel he has never tendered to them the 
amount of purchase-price paid to the State, and of the taxes and 
assessinents paulel on the Property | does hat otler to pay it, ana 
the complaint contains no allegations from which the court can 
ascertain the amount, or make any deerce concerning the same 

# 

The complainant assumes, in argument, that a part of the land 
Claimed by him as “abutting” land, was above ordinary high 
tide at the time the tide land was offered and sold) by the State. 
He assumes that the allegations of that part of the bill which 
treats the boundary line between United States land and the tide 
land, asa line subject to fluctuate because of erosion and aceretion 
(Transcript, pp. 20 and 19,) avers that at the time of the said ap- 


plication and the sale by the State, ‘i portion of thist part oft 
Wall street which lies in front of block io. Wis above the line oft 


ordinary high tide; and he makes a like assumption in regard to 


«= 


11 


a part of Hemlock street. This assumption is not sustained by 
the language of the bill. The pleader makes no reference to 
the position of the line at that time, and the bill is silent 
as to what land was above or below the line of ordinary high 
tide at the time of that application and purchase. In speaking 
of blocks 13 and 111, in paragraphs 10, 11, and 12, the pleader 


_ 


makes three distinct statements, but no one of them refers 
to the condition or location of the line of ordinary high tide 
at the time of the application or of the purchase from the 
State. Paragraph 10 speaks of the Miahher the line Was repre- 
sented on a plat or plan made in 1844 and added to or amended 
In 1850. (Transcript, pp. 15 and 16.) Paragraph 11 admits that 
block 111 “lies fat the time of commencing this suit] wholly be- 
low ordinary high tide.” Paragraph 12 states that when the 
title to the donation became vested in the complainant and his 
wife, “a portion of said block number 111 and of Wall street” 
was above the line of ordinary high tide. 

The allegations made in paragraphs 15, 14, 15, and 16, in re- 
gard to block Sand to the tide land in front of it, refer to the 
same times, and to those only, and are evasive in the same particu- 
lars, and nothing is said in the bill of the condition or position 
of this boundary line or of the abutting lands at the time of ap- 
plying for and purchasing the tide lands in question. 

The bill does not aver ownership of any block, lot, or part of a 
lot, abutting on the tide land, or that is claimed to have ever 
abutted on the tide land in question. As to either of the two par- 
cels of tide land, ne ownership is claimed tn abutting land except 
the complainant’s alleged right or interest In a “portion” of a 
street after le had conveyed the adjacent blocks as town property 
by his deed of warrenty. The bill admits that these portions of 
street, the dimensions of which are not specified, do not now abut 
upon the tide land, and it does not state that they abutted at the 
time the land was applied for and sold by the State. The bill 
does not aver of nV puree lof land mentioned, whi ther block, lot, 
or street, that it was abutting land, or that it was above the line of 
ordinary high tide, at the only time material, namely, at the time 
application Was tide and the land purchased from the State. 

What “portion” of that part of Wall street lving between 
blocks 13 and 111 1s referred to, as having once been above ordi- 
nary high tide, is not shown, nor is it shown that the complain- 
ant applied for or offered to take and pay for a part of block 111, 
or for the land lying in frout of that portion of the street: and 
ihe same is the case in regard to the part of Hemlock street 
mentioned in the bill. 

Were the averments what is claimed in the argument, the bill 
would still be defective in not showing that what is now averred 
about the changing character of the boundary line was brought 
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to the knowledge of the Board of Commissioners. To consider 
allegations of this character for the first time in a bill of this 
nature would be treating the decision of the board as a nullity. 
[t is not shown that the matter was presented to the board, or 
known to the defendant, nor is it shown when this alleged state 
of facts came to the knowledge of the complainant. The State 
statute empowered and required the Board of Commissioners to 
determine who were the persons “authorized to purchase,” and 
the decision of an administrative board or officer, made in obedi- 
ence to a statute conferring authority, will not be set aside or 
disregarded in the absence of fraud, imposition, or mistake in 
the discharge of the duty. 

Johnson vs. Towley, supra. 

Warren vs. Van Brunt, supra. 

Lynde vs. Winnebago County, 16 Wall., 6. 


The appellant has not made such a case as entitles him to any 
relief. 
J. N. DOLPH. 
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UNITED STATES of AMERICA. 


IN THE SUPREME COURT. 


Dewitt C. Reed. Heber C. Reed and 
Adeline Hill, co-partners composing 
the tirm of D.C. & H.C. Reed & Co., 


Complainants, 


Daniel Shordon, 
Detendant. 


To EDWARD H. RISLEY, 


Solicitor for Appeliant. 


You are hereby viven notice that on the 10th day ot 


Septem be r, ISS, a motion Was duly entered jin said 


cause tor an order dismissing the appeal taken therein 
by the appellant, and that such metion is based Dprorh a 
petition, afiidavit and exhibits, with a true and ecorreet 
printed copy of whieh you are herewith served. 

You will further take notice that you are herewith 
served with atrnue copy of complainant briet of argument 
on said motion, and such motion will be submitted to 
said Court on the I4th day of October, 1889, at the 
opening ot said court on that day or as soon thereafter 


as counsel ean be heard. 


Dated, September loth, ISS. 


WILLIAM G. HOWARD, 


Of Counsel tor Complainants. 


UNITED STATES of AMERICA, 


IN THE SUPREME COURT OF THE UNITED STATES. 


Dewirr C. Reep, Urner C. Rerep 
and Aprenine Irie, 
Co-partiers comprising — the 
firm of D.C. & H. C. Rerep 
Ww Co., 


DANIEL SHorpon, 


tear |. 1? ’ ' \1 , *,?* 
Deten chil Aiitd « rae bi , 
* 


To the Honorable. the Judges otf the Supreme 
Court of the Lo nited States 


ls* Hleber C. Reed. your petitioner, respectfully 
shows unto the court that he is one of the complainants in 
said cause, of full age and a= resident of Kalamazoo, 
in the County of Kalamazoo, State ot Miehigan. That 
he is the member of complainant’s tirm who has charge 
of the commencement and prosecution of said suit in 
the Court below, and of the negotiations and settle- 
ment of the same subsequent to obtaining a decree 
therein, as hereinafter more fully stated, and because 
of his personal knowledge of the facts pertaining to the 
commencement, prosecution and settlement of said 


cause, makes this petition on behalf ot said complain- 


alits. 
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2nd. Your petitioner further shows that said cause 
was commenced on the 2d day of November, 1887, in the 
Cireuit Court of the United States, for the District of 
Indiana, in Equity, to recover tor the alleged intringe- 
ment of Letters Patent of the United States, No. 201,- 
#46, upon an improvement in Spring Tooth Ilarrows, 
and that Messrs. Howard and Roos, of Kalamazoo, 
aforesaid, appeared therein as complainants solicitors 
and counsel, and that defendant appeared and = answer- 
ed therein on the 11th day of December next tollowing, 
by N. Hl. Stewart, Esq... of Kalamazoo, atoresaid, his 
solicitor, denying the validity of said Letters Patent. 
That previous to the commencement of said suit, com- 
plainants commenced and prosecuted to final deeree a 
large number of other suits involving the validity of 
said Letters Patent, in each of which, said Letters 
Patent was sustained, and in which a large quantity 
of evidence was taking; and to save time and expense 
in taking proofs in the above entitled cause the solie- 
itors tor the respective partie. duly entered into a 
stipulation, a copy of which is hereto attached, and 
made part of this petition, and marked “Exhibit One.” 

3rd. That said canse came on for hearing betore 
the lon. Walter Q. Gresham, Circuit Judge, at the 
City of Chicago, on the 22nd day of December, ISS, 
and the said solicitors tor the respective parties had 
then and there present for the consideration of said 
Court, ail the testimony, documents and exhibits 
mentioned in said stipulation, and the same were con- 
sidered by said Court, who thereupon, after hearing 
full arguments of counsel for the respective parties 
made and entered a decree in said cause, a copy of 
which is hereto attached, made part of this petition 
and marked “Exhibit Two.” 

4th. Your petitioner further shows that Daniel 
Shordon, the defendant in said cause was complained of 
for vending harrows manutactured by one Ira J. Hunt, of 


Kalamazoo, Michigan, and that as a matter of fact, 


said IIunt, being the principal and said Shordon his 
agent, said Ifunt carried on the detense of said suit, 
and was affected to a much greater extent by said 
deeree than Shordon: that suely harrow manntactured 
by him was an exact duplieate of the harrow manutac, 
tured by said complainants, and having then on hand 
at his factory in Kalamazoo, a large quantity of harrow 
material which he was desirous of disposing of prepara- 
tory to quitting the business and avoiding litigation, 
he proposed to complainants a settiement and adjust- 
ment of ail matters pertaining to the infringement of 
said Letters Patent by him and his “uvelits, which was 
accepted by complainant and evidenced by a writing 
duly signed by the parties thereto, a true COPY of 
which is hereto attached, Hinde part ot this petition 
and marked * Exhibit Three.” 

Sth. Your petitioner further shows that in pur. 
suance of said settlement, the complainants paid said 
Hunt $3,590.63, as tollows: 2.590.638 in cash and the 
balance ly deducting the amount agreed to be pata 
for royalty, which moneys and the whole thereof, said 
HTunt retains and has never offered to returu the same 
to complainants, or any portion thereof. a hn 

bth. Your petitioner turther slows that in con 
sideration of such settlement and the purchase by com 
plainants of the material (rt) liana ly snc LTaant. he thea 
and there entered into and duly signed another writing 
not to turther contest the validity of said Letters 
Patent either directly or indirectly, a o6frue COPY cl 
Which is hereto attached, made part ol this petition 
and mnarked ie exhibit Four,” and thereupon sald COll- 
plainants by writing duly exeeuted by complainants 
and delivered to said Tra oJ. Hunt. a copy of which is 
hereto attached and marked * Exhibit Five.” aeknow!- 
edged fill payvinent of ail damages “nd costs in said 


suit. 


5 
ith. Your petitioner further shows that as a fur- 
ther consideration of said settlement with Hunt. it was 


agreed that said defendant. Daniel Shordon, should 


- 


also enter into an agreement with complainants, not 
to further infringe said Letters Patent, or to further 
contest the validity thereof in said suit or in any other 
proceeding, which said Shordon accordingly did on the 
28th day of December, 1888; a true copy of which 
said agreement, which was duly signed by said Shordon 
and delivered to complainants at the time the same 
purports to bear date, is hereto attached, made part of 


this petition and marked “Exhibit Six.” 


Sth. Your petitioner further shows that as a 
matter of fact, in and by the proceedings, negotiations and 
adjustment atoresaid, all the matters in said suit were 
adjusted and settled, and the decree made therein 
became and is absolute and non-appealable by defendant; 
but notwithstanding this, your petitioner is informed 
and verily believes true, that at the instance of a firm 
manutacturing Spring Tooth Harrows, and doing busi- 
ness at the City ot Utica, New York, under the firm 
name of .. M. Childs & Co.. a pretended appeal was 
taken in said cause on the 12th day of February last, 
by filing a bond and taking a transeript of the reeord 
as it then appeared in the Court below and filing the 
same in the oftice of the Clerk of this Court and docket 
ing said appeal as No. 15.008, all of which your peti- 
tioner believes will more fully and at large appear by 
the record of said cause in this Court, and to which, 


for greater certainty, he prays leave to reter. 


‘th. Your petitioner turther shows that the source 
ot his information in regard to said appeal having been 
taken at the instance of and in the interest of Childs 
& Co., who are outside parties and in no way connected 


with said suit, except to annoy, harrass, and to put the 


() 
complainants to CAXPel se, Is the attidavit ot Mr. Stewart, 
who appeared in anid CaAllseC aS solicitor tor said 
detendant. which said attidavit is hereto attached, made 


part of this petition and marked “Exhibit Seven.” 


loth. Your petitioner theretore prays on behalt of 
said complainants, that said pretended appeal be 


dismissed for the tert] wing reausolis: 


First. Beeause the record of said cause filed in this 
Court is imperfect in that it does not contain the evi- 


Gence as taken and considered in said cause. 


Second. lor the reason that prior to said pretended 
appeal said cause was fully adjusted and settled, and 


there was nothing to appeal from. 


And that complainants may have such further 
relief, or Phas have such other relief as to the Court 
shall seem proper to grant, 


HEBER C. REED. 
WILLIAM G. HOWARD, 


Solicitor and of Counsel for Complainants and Petitioner. 


UNIPED STATES OF A ee, 


Western District ot Michigan, \ 


On this 3rd day of September, 1889, before me, 
a Notary Pablie in and for the State of Michigan, 
personally came Heber C. Reed, te me known to be 
the same person described in and who signed the fore- 
going petition, and who, being by me duly sworn, did 
depose and say that he had heard said petition read 
and knows the contents thereof, and that the same is 


- 
‘ 


true of his own personal knowledge, except as to those 
mmatters which are therein stated to be on information 
and belief, and as to those matters he believes it to be 
true. 
JAMES M. DAVIS, 
United States Cirenit Court Commissioner for 
the Western District of the State of Mich- 
igan and the Southern Division. 


ENHIBIT ONE. 


The Circuit Court of the United States. 


— FOR THE———— 


DISTRICT OF INDIANA, 


IN EQUITY. 


Dewrrr C. Reep, Heser C. Reep, and 

Apreuine Iter. 

Co-partners in business under the firm 
name and style of D.C. & H.C. 
REED WW Cn.. 

Complainants, 


DANIEL SHORDON, 
Detendant. 


lt is hereby stipulated and agreed by and between 
the respective parties in said eause that the reeord for 
tina! hearing in) snia CHlist’ Tay be thinde \t}) trom the 
files and reeords in this cause now tiled therein and all 
the papers and affidavits prepared for use on either side 
on motion for preliminary injunetion in said eause, and 
that either side may use upon the final hearing of said 
cause the printed records of the complainants herein 
against Ketchun & Barton, Chase, Taylor & Co., Lawrence 
& Chapin, Hiram Cobb,—and either side shall be allowed 
to read trom such printed records, or the type-written 
copies of the accountings, ora certitied COpy ot any ot 
the tiles in said last mentioned eases that either party 


may deem is material to the issue in said cause. 
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And it is further stipuiated and agreed that the 
printed copy of the file wrapper and contents of Letters 
Patent No. 201,046, granted to Dewitt C. Reed, April 
Zid, Is7s, may be filed or used in the case, and copies of 
any and all patents that either side may wish to use in 
said cause, at or before the final hearing, without being 
certified to, with the same torce and effect as though 
they were certified copies of such patent or patents as 


they purport to be copies of, 


And it is also stipulated and agreed that the follow- 
ing named exhibits may be considered as the exhibits 


offered by the complainants in said cause, to-wit: 


The exhibit Jonesville Tooth and Fastenings; the 
Hiram Cobb Tooth and Fastening: the H. A. Kiltz & 
Co. Tooth and Fastening: and the exhibit “Shordon 
Harrow.” And that the following named exhibits may 
be considered as the exhibits offered by the defendants 
in said CHliste, to-wit: Dei ndant's exhibits [ra.l. Ilunt’s 
Tooth and Fastening; Lawrence & Chiapin’s Tooth and 
Fastening; Chase, Taylor & Co %s Tooth and Fastening; 
dames I. Albright Tooth and Fastening: Hiram Cobb 
Tooth and Fastening: d. M. Childs WX or, Tooth and last 
ening: Ketchun WN Darton Tooth and fastening: alse the 
printed records ory nar sides in the cases (y. 1}. lin W 
Co. vs. Loomis & Zolles and Chauncey M. Gay lord inthe 
Cirenit Court of the United States for the Northern Dis 
trict of New York, In hauity, and the printed records in 
the cause of said G. B. Olin & Co. vs. Tenney & Eber- 
sole and O. M. Blair. in the Cirenit Court of the United 
States for the Western District of Penasylvania, In 
huity. 

Letters Patent No. 41,483, dated February 2nd, 
IS64, issued to James Hollingsworth. 

Letters Patent No. 12,059, dated December 12th, 


1854, issued to E. b. Haver. 
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Letters Patent No. 65,573, dated June 11th, 1867, 
issued to James Hollingsworth. 

Letters Patent No. 100,100, dated February 22nd, 
Isi0, issued to William S. Archer. 

Letters Patent No. 125.216, dated April 2nd, 1872, 
issued to Linnens A. Paddock. 


Dated Dee. 20th, 1Ss8. 


llow ARD WX Roos, 


Solicitors tor Complainants. 


N. H. Srewarr, 


Solicitor for Detendant. 


il 


EXHIBIT TWO. 


In the Circuit Court of the United States 


——FOR THE— 


DISTRICT OF INDIANA, 


IN EQUITY. 


Dewitt C Reep, Heser C. Reep, and 

Apeuine Hint, 

Co-partners in business under the firm 
name and style of mm &. & BG 
Reep & Co., 

Complainants, 
Vs. 
DANIEL SHoRDON, 
Detendant. 


—d 


At a session of said Court held on the 22d day ot 
December, present the Hon. Waiter (). Gresham, Cireuit 
Judge, this case came on to be argued on the 22d day of 
December, ISS, upon pleadings and proofs, and after 
hearing W. G. Howard, in behalf of the complainants, 
and N. H. Stewart. in behalf of the defendants, it is 


ordered, adjudged and decreed as follows : 


First. That Dewitt C. Reed was the first and 
original inventor of the improvements in Harrows 
described and claimed in United*States Letters Patent 
No, 201,946, issued to said Dewitt C. Reed April 2nd, 


L875. 
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Seeonc. That the said Letters Patent No. 201,946 
is in all respects wood and valid in law, and that ‘lie 
complainants ure the owners thereot for the entire 
United States and Territ les except the New england 
States, New York, New Jersey, Pennsylvania, Marviand, 
Delaware, Virginia and West Virginia, and are entitled 
to the exelusive right to use the same in said territory, 
and sue for and receive all profits and damages arising 


out of the infrinzement thereot. 


Third. That the defendant has intringed said patent 
in the vending of harrows as charged om said Bill of 
Complaint and as sliown by the Exhibit iv this case of 


the harrow so sold Ly) the detendant. 


I: ifth. That thie comp iiinants are entitled To a per- 
petual injunction to restrain the said detendant, his 
aectlits, SCrTvVvants, Ci rks, sulesmen, na all persots 
Claiming, holding or operating under him from making, 
selling, vending and in any tanner using and disposing 
of anv harrow, er larrows, or analogeus tnplement, or 
implements embodied in the invention deseribed and 
claimed under said Letters Patent, and said) injunetion 


is accordingly ordered to issue, 


~ hh Dhie COMP a Paltits navileey Waived ali aC. 

Se , ? Yr . ' . ; " ; bas ove | red t| sf th, i e ; . 

Counting nm tills Case | MPaeres Lflat they do recovel 

trom. the said defendant the sum of SI.O00 daulages 
. 1 . ‘ ] i } 

together with their costs to be taxed, and that thev lave 


execution theretor. 


Seventh. The complainants hereby agree to submit 
the case on appeal under Itule 20, if the defendant shall 
aL elect anal the detendant praving an appeal in open 
eournt. the same Is hereby allowed and the bond on appeal 
Is hie rely fixed ul the siith of Std, with surety or sureties 


to be approved by the Clerk of the Court. 


Signed, W. Q. GRESHAM. 
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DISTRICT OF INDIANA. 

I. NobleC. Butler. Clerk of the Cireuit Court of the 
United States. for the District of Indiana, Do Herrery 
Crrriry that the toregoing is a true and full copy of the 
decree ot said Court in the ease of DeWitt C. Reed, 
et al., ayainst Daniel Shordon, made and entered in said 
case on the 24th day of December, A. D. 1888, as tully 
as the same remains upon the records now in my office. 

Wirness my hand and the seal of said Court, this 
27th day of December, A. D. Isss. 

SEAL. | NOBLE C. BUTLER, 

Clerk. 
DISTRICT OF INDIANA. 

l, William A. W oods, Judge | the District (Court of 
the United States, tor said District. Do Cerriry that at 
the date ot the foregoing certifieate Noble i. Dutler 
was, and now is, the Clerk of the Cireuit Court of the 
United States, for said District, and tuat his attestation 
atoresaid is in due torm of law. 


Witness iny hand, this 27th day of December, 158s. 


WILLIAM A. WOODS. 


EXHIBIT THREE, 


This agreement, made this 27th day of December, 
ISSs, bv and between D.C. & IL. C. Reed & Co., of 
Kalamazoo, Michigan, a partnership composed of Dewitt 
C. Reed, Heber C. Reed and Adeline Hill, parties of 
the first part, and Ira J. Hunt, of the same place, the 
party of the second part, Wirxessern, as follows: 

Wuereas, The said parties of the first part here- 


tofere commenced a suit in the Cireuit Court of the 
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United States for the Distriet of Indiana, in Equity, 
against one Daniel Shordon for intringing Letters 
Patent No. 201,946, issned to Dewitt C. Reed. Aprit 
Ynd, IS78, and such proceedings were had therein, that 


on the 22nd day of this month the Ilonorabie Walter ‘). 
Gresham, Cireuit Judge, did decree that the harrows 
sold by said detendant. Shordon, were infringements 
upon said Reed patent. And 

Wiereas, ‘The party of the second part hereto 
is the manufacturer of the harrows so sold by the 
defendant, and has had the defense of said suit, and 1s 
the person most athected bry said decree, and 

Wirreas, Said Tlunt is desirous of settling with 
said Reed & Co. for the damage he has done them by 
making and selling said infringing harrows, and is 
desirous of having no further litigation in the premises, 
and 

Wirreas, Said Reed & Co. are willing to make a 
settlement with said Hunt on reasonable terms; now, 
therefore, it is agreed, 

Ist, That said Hunt shali pay to said Reed & Co. 
in full for all damages he has caused them by reason of 
the manufacture and sale of said harrows in the sum of 
one thousand dollars, and said Ilunt agrees to pay the 
same, Which sum is to cover all damages tor harrows 
heretofore made and sold by said Hunt; and no claims 
are to be made by said Reed & Co. against any of the 
dealers of said [Lunt tor harrows bought by said dealers 
prior to this date. And said Reed & Co. are in nowise 
to interfere with said Hunt in the eolleetions of any 
stums or accounts that may be due him for harrows here- 
tofore sold. 

2nd. Said unt aHOrees hot to turther intringe 
said patent, but is to aequiesce in the decree of Judge 


Gresham, and does hereby acknowledge the validity of 


—! 
Cr 


said patent; and is notin any way to further contest 
its validity, either in the suit avalnst Shordon or in any 


other per ceedings. 


3rd. Said Reed & Co. being manutacturers of 
harrows of the same kind as those manufactured by 
ITunt, are to purchase and do hereby purchase from said 
Hunt 1,025 harrow woods which he now has on hand, 
which are iron-clad and ready for the teeth, at the sum 
ot three dollars per set of woods for sixteen teeth or 
over, that being the actual cost of said woods, And 
tive hundred cultivator frames, to be seeond coated, at 


eighty cents per trame. Also tive hundred sets of castings 
for said cultivators at two and one-fourth cents per 
pound, thiat being the actual cost of said frames and 
castings. Said Suri ot one thousand dollars herein 
ayreed to be paid by said Ilunt as damages Is to be 
deducted from the price of said harrow woods and 
material, and the balance to Le paid to said Lunt by said 
lkeed & Co. 

tf. & we. CG. ReEp WX Co. 

Ira J. Hen. 


1s 


ENHIBIT SIX. 


In the Circuit Court of the United States 


FOR THE— 


DISTRICT OF INDIANA, 


IN EQUITY. 


Dewitt C Reep, Ileper C. leep, and 


Aprenine itr. 
('o partners in busin ~- under the finn 


name sand style f OD. .. & Se 
Reep & Co., 
Complainants, 


DANIEL Storpon, 
Defendant. 


I, Daniel Shordon, the above named defendant, in 
eonsideration of the faet that Ira J. Tlunt. the manutae- 
turer ot the harrows decreed to be an Infringement in the 
above entitled Callse, and the person trom whom ] pur- 
chased the harrows sold by me, having settled and panied 
the above named Com pininiants tor all dumnaves sustained 
DY them bv reason of the infringing harrows made and 
sold by him, including the barrows sold to me. and in 
consideration of the fact that no injunction will issue 
against me in the said suit if [do not further infringe 
upon said patent, do hereby agree to acquiesce In the 
decree of the Court rendered in this cause. and in the 
validity of suid patent; and also agree not to further 
contest the validity of said patent in this suit, or in any 
other proceedings, nor to intringe the same. 

DANIEL SuHorpon, 

Dated, December 28th, ISSs. 
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UNITED STATES of AMERICA. 


IN THE SUPREME COURT OF THE UNITED STATES. 


Dewrrt C. Reep, Heper C. rep \ 
and Aprenixne Hin. 


Co-partners comprising the 
firm of D. C. & H. C. Reep 
& Co., 

Complainants, 


Vs. 
DANIEL SHORDON, 


Detendant and Appellant. 


STATE OF MICHIGAN, j 


KALAMAZOO COUNTY. \ 


N. I. Stewart, of the city anid county ol Kalama 
zoo, in the State of Michigan, being duly sworn, deposes 
and suys that he gs an Attorney and (Counsellor at Law 


and Solicitor in Chaneery. 


That he is acquainted with the parties in the above 
entitled cause, and is familiar with the litigation in said 


cause from its beginning. 


And this deponent further says, that said cause was 
commenced in the Cirenit Court of the United States tor 
the District of Indiana, and that said defendant Daniel 
Shordon lived and earried on his business in the city of 


fort Wayne in said state of Indiana. 


21) 


And this deponent further says that said defendant 
in said cause was a dealer in agricultural implements 
and sold spring tooth harrows, and for injoining the 
sale of which this suit was commenced and that said har- 
rows were manufactured by one Ira J. [Lunt of said City 


of Kalamazoo. 


And this deponent further says, that at or near the 
time of the commencement of this cause, five other 
causes were commenced in the same Court by these com- 
plainants against five other dealers and sellers of spring 
tooth harrows manufactured by the said Ira J. Hunt of 


the City of Kalamazoo. 


And this deponent further says, that said Ira. J. 
Hlunt, as the manufacturer of the harrows sold by the 
respective parties against whom suits were brought and 
by this defendant, emploved = this deponent to take 
charge of said canses including this cause on the part of 
the defence, he the said Tra J. Hunt becoming responsi- 
ble wholly and entirely for the expenses incurred in the 
defence, including deponents services and all outlays 


of moneys in relation to the same. 


And this deponent further says having been en- 
vaged on the detense of the questions involved in the suit 
in other suits brought by these complainants against 
manufacturers upon a large seale of spring tooth harrows 
tor eeven or elalit years, heal in his POSsesslon all the 
data, records and material necessary to be used on the 


detenece ot this cause. 


And this deponent further says that without stint or 
reservation as is shown by the stipulation in this cause 
us to What shou'd constitute the record therein, said de- 
fendant had the benefit of all that had gone before in the 
litigation upon this question whether as against manu- 


tacturer, dealer or any other person. 


21 


And this deponent further says that said cause was 
presented by this deponent to his honor Judge Gresham 
on the part of the defense in the City of Chicago to the 
best of his ability, and did all in his power to convince 
the Court that his position in the defense of said cause 
was correct. 

And this deponent further says that as it is shown 
by the decree entered in this cause, His Honor Judge 
Gresham did not quite coincide with this deponent, but 
gave the complainants a decree conditioned, should the 
detendant so elect, to go to the Supreme Court under 


+ am) 
tule ZO. 


And this deponent further says that after the entry 
of said decree, this deponent advised his client, said Ira 
J. Hunt, to make no settlement or adjustment with the 
complainants, beeanse le could compel them to go tothe 
Supreme Court under Rule 20 and get a speedy decision 
of the question by that Court, which would settie all 


litigation of like character under the Reed patent, 


And this deponent further says, disregarding the 
advice ot this deponent, the said Ira J. Hunt, without his 
knowledge or consent, did settie all the said causes, inelud 
ing this cause, with said complainants, and thereafter 
called this deponent in to inspect the papers, Which this 
deponent found already prepared when he arrived at 
the ottice of 1). C. & LI. U. Reed & Co., by the attorneys 
of said complainants, and then and there this deponent 
tor the first time saw and understood what said Ira J. 
Hunt had done in this cause; that this deponent did 
inspect the papers that were made and signed between Ira 
J. Hunt and Dewitt C. Recd, and atter some changes and 
modifications the same were pronouneed correct, and in 
accordance with the agreem ni and understanding they 
had heretotore had, were signed in the presence of this 


deponent by the respective parties, and that Exhibit “3,” 


~s) 
—_— 


attached to the petition of Tleber ©, Reed, in the opinion 


of this deponent isa correct COpy of the said avreement 


and settlement. 
A ne then and there, at the same time, an agreement 
Wis d ralted, \V hieh Wiis shored by Line said lra J ‘ I] init, 
and correctly set forth it Xhibit * ge attached to said 
wetition of the said Ileber C.- Reed. And also this 
? 


then and there a paper was drawn up, 


deponent suVes thint 
which was signed by the said detendanut in this cause, 
Daniel Shordon, settling and adjusting the entire interest 
. 2 «oo id wp: 4 
in said cenuse, and that a= true CopV al said paper Is 
_ . | t -t } I. Seat — 667 on Oo ‘ " | , ‘ 7 tT) : 
eCorrectiyv set Portit ih GATTO ey ELCs Tope pre ition 


of said Tleber C. Reed. 


And this deponent further says that then and there 
i. Was agreed that this deponent should volo Fort Wayne 
anid present tliis ayrectent to the said Daniel Shordon 
and obtain fits slvhature to the same, which this 
deponent did. and Daniel Shordon signed the same in the 
presence ot this deponent Withont word or comment or 
hesitation after ik Ine read a letter trom said | ra J 
llunt and understanding that the said [ra J. Hunt had 
settled not ONLY all the damages as to this detendant, but 
tor the defendants im all causes brouclit Lp Ork suid 
harrow, 

And this deponent further says that he had advised 
said [ra J. Tlunt that he had settled his difficulty uy arty a 
basis much less favorable to himse.f than In deponent’s 
judgment he could have votten had he gone about if) in 
a different way, and then and there this deponent was 


advised by said [ra J. tLlunt that he considered the 


~_- 


settlement a good one, and did not want any further diffi 
culty, and wonld get out of the business; and then and 


there this deponent Ss services in said litigation ceased. 


And this deponent further says that thereafter and 


on or about the 23rd day of February, 1889, this 
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deponent indireetly was advised that said eause had been 
appealed to the Supreme Court of the United States, 
and that such appeal was perfected through the instru- 
mentality of J. M. Childs & Co., of Utiea, in the State 
of New York, operating through said Ira J. Hunt. 


And this deponent turther says that thereafter and 
on or about the Ist day of March, said deponent was 
Visited by one of the members of the firin of L). ©. X LI. 
C. Reed & Co.. and his attention was called to the settle- 
ment theretofore made between Lra J. Llunt and these 
complainants, and was then ana there requested by said 
firm, Whom this deponent now recolleets us being lleber 
©. Reed, to go to Fort Wayne and consult with Daniel 
Shordon as to why he took such a course, and also to 
lndianapolis and see whether or not the said canse had 
in fact been appealed, and it so. by whom: and also who 


the attornevs were. 


And this deponent further says that on the 4th day 
of March, this vear, he saw the said Daniel:Shordon at 
lids piace ot botesinae Ss Iti kort Way ne ana asked him it he 


had taken an appeal, and it so low it came abont. 


And this deponent furthe: SuVe that then and ther 
sald Danie! Shordon advised this deponent that he him 
self had taken no appeal, but that be had been visited 
ty [ra | Tiunt and one Rislev, who elaimed to be also 
in the interest of J. M. Childs & Co... of Utiea. New } ork, 
and Was advised Ly) suid [tis t'\ that if he would allow 
hem to go forward and use lis name in this cause as 
they might desire, it would be without expense or trouble 
in anv way to him, and they would indemnify him as 
ayainst any Costs Whatsoever: and then and there, pon 
this deponent’s asking said Shordon who had signed the 
appeal bond with him, this deponent was advised by said 


Shordou that the reeords of the Conrt would show 
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And this de ponent further says that said Shordon 
then and there advised this deponent that le had advised 
said Risley and ILunt as he understood it, he had settled 
and adjusted the case with the complainants and had no 
further interest in it; and in response to said statement 
said Risley advised said Shordon that said decision was 
rendered upon the ground that the ease would go to the 
Supreme Court, and that all they wished of lim was to 
allow them to use his name and the ease, and he should 
in no wise be be jeopardized by it. And thereupon the 
said Shordon gave his consent to the said Hunt and 
Risley in accordance with the requests made of him as 


herein above stated. 


And this deponent further says that thereafter, and 
on or about the 6th das of Mareh, inst., this deponent 
went to the City of ludianapolis anid called oli the Clerk 
of the GCirenmit Court of the United States tor the D strict 
of Indiana, and was then and there advised by said Clerk 
that one Risley, of Utiea, New York, had presented him- 
selt in liis otlice and requested “un appeal of said Cullse, 
and then and there tiled with said Clerk a bond, of whieh 
said bond this deponent procured a certified copy, whieh 
in hereto annexed taticl marked exhibit “a.” and made 
part of this deponent’s athidavit That said bond a})- 
pears to be signed thy James A, Marley, a resident of 
Dayton, Ohio, and not by the defendant Shordon. And 
then and there this deponent asked said Clerk if the 
transeript eft the record had pone torward to Washing- 
ton, and was then and there advised by sald Clerk that it 
had. Whereupon, this deponent requested to be advised 
what the transeript contained, and this deponent Was 
then and there shown by said Clerk what had teen sent 


forward. 


And this deponent further says that upon an inspec- 


tion of what he was advised by said Clerk had been 
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embodied in the transcript, this deponent saw that the 
most material portion of the record that should be em- 
bodied in the transeript and as shown by the stipula- 
tion under which the cause was heard before His Honor 
Judge Gresham, was left out, the same not having been 
in the possession of the Clerk at the time the pretended 


appeal was taken. 


And this deponent further says that the reason why 
the data referred to in the stipulation upon which the 
case was heard, was not filed in Indianapolis, was from 
the tact that it had te be taken ont of other reeords and 
carefully prepared and put in shape so as to be filed in 
said cause, and that this perfecting of the record was a 
matter agreed to by counsel on either side that might be 
done at anv time. Such agreement and understanding 
being had and entered into prior to the hearing of said 
cause on the 22nd day of December, IS88, before Judge 
Gresham. That after the entry of the deeree in said 
cause, this deponent began to get rea'y and glean out and 
prepare to send tw sald Court the data covered by the 
stipulation ; but before the same was completed, this de- 
ponent was advised, as before stated, of the settlement by 
his client, and thereupon ail further work or proceedings 
in the Cise were deemed of no linportance, and ut that 


point stopped all further labor in the case. 


And turther deponent says not. 


N. HL. STEWART. 


Subseribed and sworn to before me this 4th day of 
September, 188%. 
JAMES M. DAVIS, 
United States Circuit Court Commissioner for 
the Western District of the State ot Mich- 
igan and the Soutliern Division thereof. 


INHIBIT ‘A’? N. H. STEWART. 


In the Circuit Court of the United States 


—— FOR THE— 


DISTRICT OF INDIANA. 


Know att Men by tuesk Presents, That I, 
James A. Marley, of Dayton, O., by oceupation a manu- 
fucturer residing ut the place atoresaid, am held and 
firmly bound unto the said Dewitt C. Reed, lleber C, 
Reed and Adeline Till, partners doing business at 
Kalamazoo, Mich... under the firm name and style of 
D. CO. & H.C. Reed & Co., in the sum of tive hundred 
dollars, to be paid to the said D. C.& H.C. Reed & Co., 
their heirs, executors or administrators, to which pay- 
ment, well and truly to be made, I bind myself firmly 


by these presents. 
Sealed with my seal and dated this 11th day of 


February, 1889. 

Whereas, the above named obligees did procure a 
decree to be entered in their favor in the above men- 
tioned Conrt against Daniel Shordon, and he, feeling 
aggrieved, has procured an appeal to the Supreme Court 
of the United States to reverse the judgment rendered 
in said suit by the Cirenit Court of the United States for 
the Distriet of Indiana, betore the lon. W. Q. Gresham 
Cireuit Judge, on the 22nd day ot December, ISS. 
wherein it is deereed that the defendant did infringe the 


Letters Patent mentioned in the bill of complaint and 
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enjoin him from selling or using the said infringement 
and to pay one dollar damages, with the costs. Now, 
theretore, the condition of this obligation is such, that if 
the above named Daniel Shordon shall prosecute his said 
appeal to effect and answer all damages and costs, if he 
shall fail to make good his appeal, then this obligation 
shall be void; otherwise the same shall be and remain in 
full toree and virtue. 
JAMES A. MARLEY. 


Sealed and delivered in the presence of 


EDWARD H. RISLEY. 


STATE OF INDIANA, ) 


Ss. 


Adams County, \ 


On the 1lith day of February, ISS0, betore me per. 
sonally appeared James A. Marley, to me known to be 
the same person described in and who executed the fore 
volng undertaking ot bond. and dnly acknowledged the 
execution thereot. 

Wirxess my hand and Notarial Seal this 11th day 
ot February, Iss. 

SEAL. BEN F. HARPER, 


Notary Publie. 


STATE OF INDIANA, 
Adams County. \ 


James A. Marley, being duly sworn, says that he is a 
resident householder, freeholder and resident of Dayton, 
Q., and is worth the sum of one thousand dollars over 
and above ail debts and exclusive of property exempt by 
law from levy and sale on execution and exclusive of all 


exemption. 


JAMES A. MARLEY. 


February, ISst. 
SEAL. | BEN F. HARPER, 


Notary Publie. 


[am personally acquainted with James A. Marley, 
who subseribed the foregoing aftidavit, and know him to 
be worth the amount named therein in) unencumbered 
real estate situate in the State of Ohio, in his own name, 


over aud above lis indebtedness and legal exemptions. 


KOWARD Hl. RISLEY. 


February Lith, ISS%. 


The toregoing bond is approved by me February 
[2th, Iss. 
NOBLE C. BUTLER, 
Clerk. 


UNITED STATES OF AMERICA, ) 


District of Indiana, \ 


[, Noble ©. Butler, Clerk of the Cirenit Court of the 
United States tor the District of Indiana, Do Hereny 
Crerriry that the above and toregoing is a tull, true and 
complete copy of the appeal bond filed in the cause 
wherein Dewitt C. Reed et al. are complainants, and 


Daniel Shordon is defendant. in said Court. 
Witness my hand and seal of said Court, at Indiana- 
polis, In said Distriet. this 6th day of March, 1Ssy. 


SEAL NOBLE C. BUTLER, 
Clerk. 


Subseribed and sworn to before me this 11th day ot 


enn” 


see — an 


In the Supreme Court of the United States. 


D. C. & H. C. REED & CO.., 


Complainants. 
US. 


DANIEL SHORDON, 
Appellant. 


— 
—_ en ee 


Complainants Brief on Motion to Dismiss Appeal. 


os 


W. G. HOWARD, Kalamazoo, Mich., | 
COUNSEL FOR COMPLAINANTS. 
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UNITED STATES of AMERICA: 


IN THE SUPREME COURT. 


Dewirrr C. Reenp. et al 


Complainants, } 


i DANIEL SiorRpDoN, 


, uae 


COMPLAINANTS BRIEF 
On Motion to Dismiss Appeal 


> 
Concisely stated, the facts in the record embracing 
this motion show: 

Ist. That complainants are the owners of Letters 
. Patent of the United States, No. 201,946, covering an 

. improvement in Spring Tooth Harrows. 

- 

B. 2nd. That on the 2nd day of November, 1887, 
; complainants commenced a suit in the United States Cir- 
. cuit Court for the District of Indiana, in equity, against 


the appellant, Daniel Shordon, tor infringement of said 
Letters Patent. in which suit the defendant appeared, 


answered and on the Z2nd day of December. 1888, the 


) 


case went to hearing before Judge Gresham, who made 
a decree in favor of the complainants. 


See exhibit ‘Two. Riecorad, })- 11. 


3rd. That the record upon which said cause was 
heard before Justice Gresham was made up by stipula- 
tion, and embraced a large quantity of testimony and 
documents used in similar cases commenced and prosecu- 
ted to final decree by complainants in different courts 
against other parties. 


See Exhibit One, Record, p. 8. 


4th. That the infringing implements sold by the 


detendant, were manufactured by one Ira J. Hunt of 


Kalamazoo, Mich... who defended said cause tor Shordon, 
and after the rendition of the decree thereip by Justice 
Gresham, to-wit: On the 27th day of December, 188s, 
five days after said decree was made, entered into a com- 
plete settlement with complaints of all matters involved 
in said suit, as well as all damages sustained by complain- 
ants by reason of the manufacture of infringing imple- 
ments by Ilunt. This settlement was in writing, signed 
by the parties, and specially mentioned the fact that it 
was a settlement and adjustment of the suit against 


Shordon. 


See Exhibit Three, Record, p. 13. 


Sth. Under the settlement the complainants took 
all the harrow material Hunt had on hand, paying him 
therefor $3,590.93. This amount, less S1.000.00, agreed 
upon as damages for infringement, [lunt reeeived, and 
has retained, never returning or offering to return, the 
saine or any part thereof. | 


See Paragraph 5th, Record, p. 4. 


6th. In addition to said contract of settlement, 
Hunt, in consideration of such settlement, specially 
agreed in separate and subsequent writing, not to turther 
contest said suit. 


See Exhibit Four, Record, p. 16. 


7th. Thereupon complainants made and executed 
to Hunt and Shordon a receipt in full for all damages 


and costs in said suit. 


see Exhibit Five, Record, p. 17. 


Sth. On the same day the defendant Shordon, in 
consideration of the settlement of said suit as evidenced 
hy said writings, and upon the understanding that no 
injunction should hy, 88Ue ad against him. erecuted and 
delivered to said complainants a writing agreeing to 
MCU A LESCe in the validity of said patent, and not to 
further contest the validity thereof in said suit or in 


any othe /’ proce r ding. 


See Exhibit Six, Record, p. 18. 


9th. Notwithstanding the settlement of this cause, 
as evidenced fully by these writings to which the courts 
attention has been directed, the case reached this court 
by appeal, claimed to have been taken on the 12th day 
of February, 1889. 


From the affidavit of Mr. Stewart, Record, p. 19, 
who was detendant’s counsel in said cause, employed 
and paid by [[unt, to defend the same, it would seem 
that such appeal was not taken in the interest of any 
party to the reeord, but in the interest of J. M. Childs 
& Co., Harrow Manufacturers of Ithica, N. Y. Mr. 
Stewart's affidavit is important on this motion, as it shows 


+ 


that the settlement of the suit was fair and fully under- 
stood, and that Shordon, the defendant admitted to him 
that he had nothing to do with taking said appeal. 

This is indicated by the fact that, although Shordon 
is a resident of Indiana, he does not even sign the ap- 
peal bond, 


see Record. p. 26. 


Upon these facts we contend that said appeal should 


be dismissed, 


They show beyond controversey,a full and complete 
settlement of said cause; not only by the nominal deten- 
dant, but by the real party in interest, who has received 
asa consideration for such settlement Ss? 50.93 of the 
complainants’ money, which he retains and has never 


even ofttered to return. 


Not only that, but the defendant Shordon holds com- 
plainants’ agreement not to Issue an injunction against 
him, and their receipt in full for all damages and costs. 
Under the circumstances the attempt to appeal this canse 
is not only a fraud upon complainants, but a fraud upon 


this Court as well. 


J. M. Childs & Co. must have known of the existence 
of such settlement, and any attempts thereafter to appeal 
even acquiesced in by Shordan, was evidently only  in- 
tended to embarass and put complainants to unnecessary 
CEXpelse, and it would be yu tice (1) the part of this court 
to award sufficient. costs to complainants to reimburse 
them for such expense. 

As another reason tor dismissing said appeal, we 
submit that the record of said cause is not betere the 
court. 

None of the proot submitted by either party is con- 


tained in the record, and could not be, as shown by the 


stipulation reterred to, and by Mr. Stewart’s affidavit: and 

until such record was completed and filed in the court 

below, said cause was not in a situation to be appealed; 

as applicable to motions of this character, we respectfully 

call the Court’s attention to the tollowing cases : 
Addington vs. Adams, 125 U.S. 853. 


E. Tenn. R. R. vs. Southern Tel. Co. 125, U.S. 858. 
Vandeventer vs. Green, 111 U.S. 304. 


For the reasons specitied, we pray that said appeal 
be dismissed with such costs to complainants as the 
court may see just to award, 

W. G. HOWARD. 
Counsel tor Complainants. 


Kalamazoo, Mich. 


Supreme Court of the alnited States. 


DeWwilll C. REE ef af 


DANIEL SHORDEN 
bpellant. 


PAPERS OPPOSING MOTION TO DISMISS. 


EL DOWIN HH. RISLes? 
Of (Oy i pf li¢es.* 
ee ot ee, es 


WAI. Gs. HOWARD, 


mad of Counsel for Appellant. 
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SUPREME COURT OF THE UNITED STATES. 


DeWirr C. REED, e al. 


Appellees, 
vs. » No. 1,508, 
DANIEL SHORDEN, | 
Appellant. 


The following is the evidence submitted, together with 
the unprinted record now on file in this Court, in opposition 
to the appellees’ motion to dismiss the appeal in Case 1,508, 
on the docket of this Court. 

The affidavit of Ira J. Hunt, pages 1 to 5 

” ” “Daniel Shorden, * 6 and 7 
. ” ‘“ Edwin H. Risley, “ [c= 
| IraJ. Hunt,Ex.A.“ 11 “ 14 
. “ * 2 eeeeCaam, “ = * 20 

All of which is respectfully submitted, 

Oct. 5, 1889. 

EDWIN H. RISLEY, 
Solicitor af-Geeeee for DANIEL SHORDEN, appellant, 
Utiea, N. Y. 


SUPREME COURT OF THE UNITED STATES. 


D.C. & H.C. Reep & Co., 
VS, 


DANIEL SHORDEN. 


STATE OF MICHIGAN, | 

KaLAMAzou County, {” 

Ira J. Hunt, being duly sworn, says he resides in Kalama- 
zoo, in said State, and is the person mentioned in the afti- 
davit of N. H. Stewart, sworn to on the 4th of September, 
1889, in this action, as appears from printed motion papers 
which deponent has read. 


That deponent made arrangements with Mr. N. H.Stewart, 
an attorney and solicitor of Kalamazoo, under which he ap- 
peared in this action and filed an answer in the case. 


That at the time of the arrangement, Mr. Stewart was en- 
gaved in defending suits brought by these complainants 
against Lawrence & Chapin, Chase Taylor & Co., and their 
customers for alleged infringement of what is known in the 
harrow trade as the Garver patent, which covered a curved 
spring tooth, and expired before deponent began manufac- 
turing harrows, and the patent in suit in this action, and 
each of said firms were making vigorous defences to said 
patents, and deponent believed that Mr. Stewart could bet- 
ter defend this suit on account of his knowledge of the pat- 
ent mentioned in the complaint in this action, and hence de- 
ponent procured Mr. Stewart to,defend this suit. 


That deponent was not consulted, and he never knew that 
any such stipulation as “ Ex. 1” had been entered into until 
the latter part of January, 155%, when he was informed of 
this fact by Edwin H. Risley. 


+ IRA J. HUNT. 


Deponent says that about the date of that stipulation, he 
was informed by telegraphed from N. H. Stewart, that the 
Shorden case would come on for final hearing at Chicago, 
before Judge Gresham, on the 22d, and he was so notified 
on or after the 20th of December, 1858, and his attendance 
at said Court was requested. Deponent accordingly went 
to Chicago and was present at the final hearing of the case, 
as deponent supposed, upon proofs duly taken, and not upon 
stipulation, and at the termination of the hearing, Judge 
Greshan gave the plaintiff a deeree, upon condition that the 
case should go the Supreme Court of the United States, un- 
der rule 20. That unless complainants would consent to 
expedite the case, he would grant a decree to the defend- 
ant, and expressed a good deal of doubt as to the validty of the 
patent, and as to whether the defendant infringed the same, 
by the sale of the harrow manufactured by this deponent. 
And the complainants consented to expedite the case, and 
the decree was granted. That on the way from Chicago to 
Kalamazoo, Moses Till, the husband of one of the complain- 
ants, Importuned deponent to sell out his harrow business 
to these complainants, and he was advised to do so by Mr. 
Stewart, who said it was the best way out of it. And upon 
reaching Kalamazoo, and after some further negotiations, 
deponent did sell out his entire harrow business to the com- 
plainants and signed agreement “ Ix. 3,” beginning at page 
13, and ending at page 15,o0f the motion papers, to dismiss 
appeal. ‘That it was said before Judge Gresham that the 
case against) Lawrence & Chapin was then on appeal to the 
1, 


Supreme Court, and expediting this case would facilitate a 


speedy hearing, 


Deponent says that he never agreed to procure a settle- 
ment or release from this defendant. That the complainants 
did request him to get such a document, and he declined 
and refused todo so. That te never employed N. IL. Stew- 
art to procure the same, | 

Deponent says that just prior to the 20th of December, 


L888, a combination was formed between these plaintiffs, 
Chase, Taylor & Co., Lawrence & Chapin, G, B. Oiin & Co., 


- —ae 


— ———-- 


IRA J. HUNT. 5 


and A. L. Stevens & Son, ail extensively engaged in the man- 
ufacture and sale of spring tooth harrows, by which they 
were to adjust all differences existing between the said firms, 
on account of the alleged infringement of the patent in suit 
and the combination to sustain prices and to prosecute and 
break down the trade of all other manufacturers and dealers 
in harrows outside of said combination, by suits on the Reed 
patent, and that Mr. N. H. Stewart negotiated and arranged 
this combination, and knew of it prior to the 20th day of 
December, 1888, when he signed the stipulation to bring on 
this case to a hearing, and he brought on said case before 
Judge Gresham, as a part of the proceedings by which the 
combination desired a decree in the case, in order to use the 
same against other manufacturers, and especially against 
this deponent, all of which was kept from deponent by said 
Stewart. That Mr. Sewart has been in the employ and pay 
of members of the said harrow combine since procuring said 
papers, and of the combine itself since the day of its forma 
tion, about the middle of December, 1888. 


Deponent says that a restitution of the property which de- 
ponent sold to these complainants cannot be had, as the 
property was sold and used in the market, and was used 
shortly afterdeponent signed the papers. That deponent 
asks this honorable Court to hold said case, and to set aside 
said paper signed by the defendant, and to allow the case to 
stand and be heard in this Court, to the end that the in- 
justice done, not only to the deponent but to the trade, be 
averted, 

Deponent further says that after learning of the harrow 
combination before referred to, he decided to continue man- 
ufacturing and selling spring tooth harrows, and so notified 
complainants, and is now engaged in that business. 

IRA J. HUNT. 
Subscribed and sworn to before me, } 
this 4th day of October, 1589. “5 
JAMES M. Davis, 
[ L. S. | Notary Public, 
inand for Kalamazoo County, Michigan, U. 8. A. 
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t) DANIEL SHORDEN 
SUPREME COURT OF THE UNTED STATES. 


D.C. & H.C. Rexp Co, 


iN, 


DANIEL SHORDEN, 


STATE OF INDIANA,) __ 
ALLEN Counry, Ago 

Dariel Shorden, being duly sworn, says he is a dealer in 
agricultural implements, in Fort Wayne, Ind. That in the 
year 1887, the above suit was commenced in the Circuit 
Court of the United States for the District of Indiana, 
against this deponent for an alleged infringement of the 
patent mentioned in the bill of complaint, which alleged in- 
fringement consisted in the selling by this deponent of 
spring teoth harrows, purchased by deponent from one Ira 
J. Hunt, of Kalamazoo, Michigan. That Mr. N. 1. Stew- 
art, of Kalamazoo, an attorney and solicitor, was employed 
by and appeared for and in behalf of deponent in the above 
entitled action, and filed an answer to the bill of complaint. 
That after the answer was filed, deponent did not know, was 
not informed and was not consulted with reference to any 
proceedings in the case until the last days of December, 
1888, when Mr. N. Ul. Stewart came to deponent at Fort 
Wayne, and asked him to sign a paper in the case which he 
represented was necessary to be signed, and he stated that he 
came to see him at the request of Tra J. Hunt, in whose in- 
terest he claimed that the paper was drawn. And that the 
said Ira J. Hunt wished deponent to sign the said paper, 
and that it was all right. The deponent believed said state- 
ments of Mr. Stewart, and did sign some paper. Deponent 
says that he believed said statements made to him by Mr. 
Stewart until the early part of February, 1889, when he met 
Mr. Hunt in Fort Wayne, and was there informed that he 
(Hunt) never employed Mr, Stewart to come to Fort Wayne 
and procure deponent’s signature to said paper. That he 
did not see or know of the contents of the paper which de- 
ponent was requested to and did sign tor said Stewart, and 


ow 6a ey ee 


tee 


cael 


-¢- 


| 
; 
: 


— 


-e~- 


EDWIN H. RISLEY. ‘ 
deponent was then informed by said Hunt that Stewart was 
in the employ of a combination of harrow manufacturers at 17 
the time that he got said signature and he (Hunt) claimed 


that the paper was secured in their interest, and that his said 
(Stewart's) conduct in said case was fraud upon him. 

Wherefore, deponent asks that the paper signed by de- 
povent at the request of the said N. H. Stewart be vacated, 
and the appeal herein be allowed tostand and be heard upon 
its merits, 


DANIEL SHORDEN. 


Subseribed and sworn to before me this | 


27th day of September, 1859. 18 
JAMES B. HARPER, 
1. s. | Notary Public. 


SUPREME COURT OF THE UNITED STATES. 


D.C. & H.C. Reep Co, 
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DANIEL SHORDEN. 


STATE OF NEW YORK, ; 
County OF ONEIDA, es 

Edwin H. Risley, being duly sworn, says: he resides in 
Utica, N. Y., and is of the age of 46 years, and upwards, 
and is an attorney and counsellor of this Court, and the 
solicitor of record for the defendant on this appeal, and has 
been the attorney for Messrs. J. M. Childs & Co., of Utica, 
N. Y., in the harrow litigation mentioned in the affidavit of 99 
J. Morris Childs. 


That on the 20th of November, 1888, deponent met Mr. 
N. H. Stewart, the solicitor for the defendant in this action 
in the Court below, at Syracuse, N. Y., and there had an 
interview with him on the subject of forming a harrow com- 
bine, among dealers and manufacturers. And the terms of 
such combination were there talked over, and afterwards re- 
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8 EDWIN H. RISLEY. 


~orted by deponent to the firm of J. M. Childs & Co., who 


declined to consider the same. 


That on or about the 8d or 4th day of December, 1588, 
deponent was in Chicago, and on his way east he stopped at 
Kalamazoo, Mich., and there met Mr. N. LL. Stewart, who 
informed deponent that his clients, Messrs. Lawrence & 
Chapin, and Chase, Taylor & Co., manufacturers of spring 
tooth harrows, had effected an agreement with these complain- 
plainants, and that they had arranged to settle and go into the 
combination with them, and Mr. Stewart then urged deponent 
to interest Messrs. Childs & Co., in order to get them into 
the combination with Mr. Stewart’s clients and these com 
plainants, and in said interview deponent informed Mr. 
Stewart that he had no authority to bind Messrs. Childs & 
Co., and told him that he did not know what they might 
say about it. Mr. Stewart then offered to go to Buffalo or 
Utica to meet Messrs. Childs & Co., and talk the matter 
over, and see if they could not be induced to enter combina- 
tion, provided deponent conld assure Mr. Stewart of the 
payment of his expenses. Deponent, not having authority 


to make such arrangement, declined to do so. 


One of the inducements which Mr. Stewart held out to 
deponent to induce Messrs. Childs & Co. to enter said com- 
bination, was that something would happen very soon which 
might be detrimental! to their interests, which he (Stewart) 


was not then at libertv to state to deponent. 


Deponent afterward, and on the same day, had an inter- 
view with Mr. Herbert C. Reed, one of the complainants, at 
his place of business, in said city of Kalamazoo. And in 
said interview, Mr. Reed informed deponent that his firm 
had arranged the terms of settlement with Lawrence & 
Chapin, and Chase, Taylor & Co., and that the terms of set- 
tlement embraced all of the prior litigations, and would, 
when completed, present, as between those firms, a clean 
balance sheet, and that Lawrence & Chapin and Chase, Tay- 
lor & Co., were to recognize the validity of the patent in 
suitand take a license under the same, and Mr. Reed ex- 


EDWIN H. RISLEY. 9 


pressed the hope that Messrs. Childs & Co, might see their 
way clear to enter the combination. 


On deponent’s return to Utica, which was prior to the 6th. 


day of December, 1888, he informed Messrs. Childs & Co. 
of the conversation before mentioned, and they declined to 
consider the proposition. 


That early in January, deponent learned of the decree 
granted in this action by Judge Gresham, and at the re 
quest of Messrs. Childs & Co., in January, 1889, deponent 
went to Kalamazoo, Fort Wayne and Chicago, and at Kala- 
mazoo he met Ira.J. Hunt, and there informed him of the 
settlement by Lawrence & Chapin, and Chase, Taylor & Co., 
with these complainants, which as he (ILlunt) claimed, he 
had not heard of, up to that time, and which facts made 
Mr. Hunt very indignant. On that occasion he made, sub- 
scribed and swore to an aftidavit with reference to what took 
place before Judge Gresham, and the circumstances which 
led to his signing the terms of settlement mentioned in the 
moving papers herein, and deponent appends’ to this affi- 
davit, all of that portion of the same which is material to 
this motion, which is hereto attached, and marked Exhibit 


** \ 9 
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Mr. Hunt went with deponent to Fort Wayne, Ind., and 
there had an interview with this defendant, when the de- 
fendant made known to Mr. Hunt the representations which 
Mr. Stewart had made to him, which induced him to sign 
the paper set forth in the moving papers. 


It was then and there agreed that the defendant should 
take an appeal to this Court from the decree granted by 
Judge Gresham, and disregard the terms of settlement be- 
cause of the circumstances set forth in the motion papers 
submitted in opposition to this motion. 


And thereafter, deponent perfected the appeal to this 
Court in this case, by giving the required undertaking spec- 
ified in the decree, and thereupon filed a transcript of the 
record, duly certified by the Circuit Clerk, with this Court, 
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LO BEDWIN Il. RISLEY. 


and entered his appearance on this appeal, as solicitor for the 
defendant and appellant. 


Deponent says that while in the West, in January, as be- 
fore stated, he called upon Judge Gresham at his chambers 
in Chicago, and had an interview with him on the subject of 
the decree from which this appeal is taken. The Judge 
then stated to deponent, in substance, that he granted the 
decree, with ereat doubts as to whether the defendant was 
an infringer of the patent in suit, and mainly on account of 
tne fuct that himself and Judge Draummonds had held the 
patent to be valid) and infringed in a litigation wherein the 
Garver patent was involved, and that their attention was 
not particularly called to this patent in suit, but was more 
particularly called to the Garver patent, which was also em- 
braced in the said litigation, and that it was stated to him 
that the other judges had followed the deerce of himself and 
Judge Drummonds, and that he thought and understood 
that the case in which himself and Drummonds had granted 
the decree was then on appe to this Court, and that by ex- 
pediting this case, it wonld receive an early hearing, and the 
complamnant being willing to so expedite, it he granted the 


( lex ‘ree, 


Deponent says that these complainants, in the spring of 
Iss, brought two actions on the patent in suit, one against 
Smith & Bratt, of Romeo, Mich., who had one harrow man- 
ufactured by Bement & Son, of Lansing, Mich., and the 
other against one Nelson, of Allegan, Mich., who had a sin- 
ele harrow manufactured by the Farmer’s Friend Manufac- 
ing Company, of Dayton, Olio, known as the “ Banner 
harrow,’ aud an application for injanction was made in the 
former case, before Judge Brown, and in the latter case, be- 
fore Judge Severence, and in both cases Mr. N. H. Stew- 
art appeared as counsel for the complainants, and in each 
case Injunctions were granted, and in both cases the ques- 
tions involved what form of clip was required under 
the patent in suit. And the decision in both cases 
turned largely on the decree granted in this case. Deponent 


IRA J. HUNT. ll 


was present when the injunctions were granted, and heard 
the arguments and decisions. 
EDWIN H. RISLEY. 
Subscribed and sworn to before me, | 
this 5th day of October, 1889. { 
Mixron E. Rosson, 
[L. S| Notary Public, 
Oneida Co., N. Y. 


ae “A. 
STATE OF MICHIGAN, | 
Ciry oF KALAMAZOO, KALAMAZ00 COUNTY, 

Tra J. Hunt, being duly sworn, says he is 40 years of age 
and upwards, and is a manufacturer of spring tooth harrows, 
and vender of agricultural implements, and lives in the city 
and county above named. (Portions omitted not relevant 
to this motion.) In December, 1857, or thereabouts, suits 
were commenced by Reed & Co. against Daniel Shorden, of 
Fort Wayne, Ind., A. B. Miller, of North Manchester, Ind., 
George A. Knight, of Greentield, Ind., Brannigan & Tucker, 
Franklin, Ind., and Barney Trever, of Decatur, Ind., each of 
whom have purchased harrows from deponent, for an alleged 
infringement of the Reed patent, (being the patent in suit.) 
I employed N. H. Stewart, of this city, to defend said cases, 
and he put in an answer in each case for me, and I paid him 
for his services $1,461. He never took evidence in the 
cases, except what was taken as before stated, and without 
taking my evidence in the case and unbeknown to me, he 
agreed with Mr. Howard, the attorney for Reed & Co., to 
bring the case to final hearing before Judge Gresham, of 
Chicago, and caused me to be notified by telegram at Alle- 
gan, Mich., to come home at once. This was on the 18th 
of December, 1888. I reached here on the 19th, and went 
directly to his office, and then Mr. Stewart said to me that 
Mr. Howard and himself had been to Chicago, and arranged 
with Judge Gresham to hear the case of Daniel Shorden 
on Saturday of that week, the 22d of December, 1888. | 
said, ** How is this: you are taking this away from Judg 
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12 [IRA J. HUNT. 


Woods, of Indianapolis.” He said the Judge was only a Dis- 
trict Judge, and it would be better to go before Judge 
Gresham. He said as there was new evidence, it would be 
better, for he would be more likely to change his mind than 
the District Judge would be to not follow Judge Gresham’s 
decision. | sand, “af you think best, we will have to let it 
go that way. | went with Mr. Stewart to Chicago, and was 
present in Court when the case came up to be heard; the 
case Was culled, and Mr. lLloward opened the Case ¢ there 
was no evidence of any kind taken in the case by the com- 
plainants; Mr. Stewart had printed copies of the affidavits 
taken to be used in New York, and Mr. Howard had affida- 
vits of DP. C. & IL. C. Reed, controverting the facts set forth 
in the affidavits referred to. Exhibits of harrows were pro- 
duced and shown to the Court, and Mr. Stewart told the 
court that he had aflidavits of new evidence, but did not 
offer them to the Court, and so far as | know, they were 
never presented to or examined by the Judge, nor was the 
affidavits of ID. C. & LL. C. Reed offered in evidence. I was 
told before I went to Chicago, by Mr. Stewart, that he had 
agreed with Mr. Iloward that the exhibits be read in evi- 
dence, and it would not be necessary for me to get new evi- 
dence showing that D. C. Reed was not the inventor of the 
device set out inthe patent in suit, and I relhed upon Stewart 
and believed that he had the matter arranged to protect my 
interests. But he did not submit the proof at all, to the 
Judge. Something was said about the tile wrapper and con- 
tents of the Reed patent, and Judge Gresham asked to see 
it, and read the matter over. The Judge said, “I am satified 
there is new evidence in the case, that | have never seen 
before. 1 think there is not very much in the patent, but 
through comity to the Judges who have followed me in 
former decisions, it would not put me in good shape to 
change and go back on all the other Judges who have fol- 
lowed me. If the complainant in this case will agree to go 
to the Supreme Court under rule 20, I will grant them a 
decree. If I dismiss the bill, then there will be a decision 
hoth ways by myself.” The Judge granted a decree, speci- 
‘.d that the former decision made on the Garver and Reed 
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patents was going to the Supreme Court, and that this case 
would take the same course and give the decree in 
conformity with the prior holding on the Garver and Reed 
patent, when combined in the same bill of complaint. Mr. 
Stewart then said, “This man is a small dealer, and may 
have some goods on hand.” The Judge then said that he 
would allow him to dispose of what he bad on hand, with- 
out cost. Mr. Stewart then said, “ Mr. Hunt has goods on 
hand.” The Judge said, “ You are not a party, and when 
they sye you, you come to me.’ I said I was willing to 
sell my goods to the complainants, but I wanted to dispose 
of my goods on hand. Mr. H. C. Reed then came to me, 
and said, “‘ Don’t you be troubled; you come to me when 
you get home and we will fix that up.” Before going to 
Chicago, | purchased a section of harrow of J. M. Childs & 
Co., of Utica, N. Y., and took it to Court to show that Judge 
Wallace had held that this harrow was not an infringement of 
the Reed patent, and Mr. Stewart showed the exhibit, and said 
that Judge Wallace had so decided. Mr. Howard claimed 
that this was not so. ‘That the case had been withdrawn, 
and they still claimed that it was an infringement. On the 
24th of December, 1888, I went to Reed & Co.’s office to see 
what could be done. They offered to take my harrows at 
$3 per harrow. They wanted to charge me $1.80 per har- 
row for all I had built. I refused to settle on their terms. 
After considerable negotiations, we finally agreed to settle 
on the terms set forth in an agreement, (a copy of which I 
gave to Mr. Tarbell, being the one set forth in the moving 
papers.) I then asked him what he was going to do with 
the Farmer’s Friend people, Bement & Son, and others. 
Mr. Hill and H. C. Reed both said that they were getting 
evidence as fast as they could, and showed me some, and 
said they were going to sue their customers as fast as they 
could get the evidence; they said that they claimed that 
all the spring tooth harrows now made, infringed the Reed 
patent, and they were going to sue every one who bought 
or used a harrow having a tooth adjustable on the frame. 
I asked them, “Suppose I build the Garver harrow?” He 
(Reed) said, “ You have a right to build the old Garver 
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spring tooth harrow. If you do, we will advertise that we 
will sell the harrow for $6 or $7, a price at which you nor 
no other man could sell them.” I said, “Is that the kind 
of religion you have?” “If so, I have have never seen such 
before.” He said, “ We intend to protect ourselves, and to 
do all we can to do so.” He then told me that Lawrence & 
Chapin, Chase, Taylor & Co. and their firrn had made an 
arrangement that they would advertise and seil the same 
harro.z, and would sell it so cheap that no one else could 
manufacture and sell it. 

I am informed, and verily believe, that as early as the 19th 
of November last, the said three firms before mentioned had 
made arrangements to combine, and that as a part of the 
ugreement of said combination, that it was agreed that all 
differences on patents should be settled, and they pay to 
Reed & Co. one dollar per harrow and agree upon prices, 
and as a part of said combine, that decrees be obtained es- 
tablishing the validity of the said Reed patent, and that Mr. 
Stewart was instrumental in negotiating said combination, 
and that as a part of said combination the arrangement was 
secretly made to get a hearing on my barrow, with a view 
to kill my trade and ruin my business, and that procuring 
of the injunction and decree was a part of the swindling 
combination entered into and carried on without my knowl- 
edge; that my counsel was then in possession of all the in- 
formation; that he did not disclose it to me, but charged 
me $458, in getting my harrow enjoined, or decreed to be 
an infringement, and with full knowledge of the combina- 
tion, he appeared in a case for W. C. Lull & Co., as late as 
January 7, 1889, and they also are enjoined from manufac- 
turing and selling harrows like mine, and Mr. Stewart engi- 
neered their case, without disclosing the combination to 
them or to me. 

IRA J. HUNT. 
Subseribed and sworn to before me, } 
this 25th day of January, 1889, 4 
SAMUEL W. OXForD, 
(= 4 Notary Public, 
in and for Kalamazoo, Kalatnszoo Co., Mich. 
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J. MORRIS CHILDs. 
SUPREME COURT OF THE UNITED STATES. 
 -*DC&H.C Reep & Co. 


Ss, 


DANIEL SHORDEN. 


STATE OF NEW YORK, } 

-Counry or OnempA, = {™ 

J. Morris Childs, being duly sworn, says that he has 
been engaged in the manufacture and sale of spring tooth 
harrows for upwards of eight years last past, and until the 
fali of 1886 he dealt in a harrow covered by what is known 
as the Garver patent, covering a curved tooth, which patent 
expired on the 5th of October, 1886. That while said 
patent was in force, the same was owned by the firm of G. 
B. Olin & Co., of Canandaigua, N. Y., in the eastern terri- 
tory of the United States, and by these complainants in the 
western territory, and that the said trms brought, in the 
various Circuit Courts of the United States, upwards of 350 
suits for alleged infringements, and in addition to the suits 
brought, the said firms collected tens of thousands of dol- 
lars from farmers and users of spring tooth harrows, prinei- 
pally mannfactured by Lawrence & Chapin and Chase 
‘Tavlor & Co., of Kalamazoo, and nearly all of said suits 
were brought, and collections made against dealers and 
users of their harrows. The main controversy in all of 
said actions,was over the Garver patent, covering the curved 
tooth, and in some of the decrees which were entered, they 
embraced provisions adjudging the patent in suit valid. 
The suits were brought on the Garver and Reed patents, the 
latter being the one in suit. That in some three or four 
eases a decision was entered, substantially by default, ad- 
judging the patent in suit valid, because no attention was 
paid to the same. And that after the Garver patent was 
sustained, the subject of the validity of the patent in suit 
became then a serious question of controversy, and in every 
case where the cases were brought to a hearing, and oppo- 
sition made to the patent in suit, the complainants consented 
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to a dismissal of the bill of complaint, rather than to go to 
a hearing on the same. In the spring of 1887, deponent’s 
firm began the extensive manufacture and sale of spring 
tooth harrows. That on the 19th of November, 1888, de- 
deponent's firm was approached by N. H. Stewart, of Kala- 
mazoo, the solicitor of record for the defendant in this action, 
with a request that deponent’s firm would enter a harrow 
combination which was then being formed by these com- 
plainants, G. B. Olin & Co., Laurence & Chapin, and Chase, 
Taylor & Co., and in said interview Mr. Stewart stated to 
Ceponent that Lawrence & Chapin and Chase, Taylor & Co., 
had borne the brunt of the litigation of the Garver patent 
until they had got tired, and that they had decided to settle 
up their differences with these complainants, and it was de- 
sirable that deponent’s firm should enter said combination in 
order to give it suflicient strength to hold the trade against 
all other dealers. Deponent declined to enter said combina- 


tron. 


Deponent further says that he learned of the harrow com- 
bination about the first of January, 1889. That soon after 
the decree in this action was granted, extracts from the same 
were printed and circulated to the trade all over the country 
by thousands, warning purchasers and dealers against buy- 
ing any other spring tooth harrow, as Judge Gresham had 
held the Reed patent valid, and claimed all other harrows 
were an infringement upon the same. 


These advertisements worked irreparable injury to de- 
ponent’s firm in that orders theretofore taken for sales of 
their harrows, were cancelled in large numbers, and pur. 
chasers refused to buy their harrows, upon the ground that 
they would be precipitated into litigations on account there- 
of, and subsequently and during the spring of 1889, these 
complainants began suits against customers of Bement & 
Son, of Lansing, Mich., manufacturers and dealers of spring 
tooth harrows, and against customers of the Farmer's Friend 
Manufacturing Company at Dayton, Ohio, and in both cases 
these complainants applied for and obtained injunctions, 
from the Cireuit Courts, against parties who had a single 
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harrow of each manufacturer, and each of said decisions by 
the Circuit Court were based upon and controlled mainly by 
the decision in this case, as the judges sitting in these cases 
felt themselves bound by the decree in this particular action, 
although they expressed very great doubts as to the correct- 
ness of the decision, and the owners of the patent in suit in 
the eastern territory, prepared during last season, to bring 
one hundred suits against deponent’s customers, not with a 
view of having the question decided, but with a view of 
preventing deponent from marketing his harrow, and break- 
ing down and ruining the trade of all persons other than 
those in the combine and they are now engaged in the effort 
todo so. Thaton the %th of January, L889, shortly after 
Judge Gresham's decree had been entered, in this action, 
deponent was approached by the representative of A. L. 
Stevens & Son, a member of said harrow combination, to 
enter the same, and was invited to meet these complainants 
at Kalamazoo, and did meet them there in the month of 
January last, and he was there again informed that a harrow 
combination had been made between these complainants, G.B. 
Olin & Co., Lawrence & Chapin, Chase, Taylor & Co., and 
A. L. Stevens & Son, each of said firms being extensively 
engaged in the manufacture and sale of spring tooth harrows, 


‘ 


and deponent’s firm being the largest firm outside of the 
combination. Deponent says he was informed that all pend- 
ing cases and appeals had been settled between members of 
the combine, and deponent was asked to go into the com. 
bine on the terms that he should recogmize the validity of 
the patent in suit, take a license under the same, and pay 
one dollar for each harrow sold, and that out of this fund, 
the owners of the Reed patent would bring suits, with a 
view of annoying and breaking down the trade of dealers 
outside of the combination, and deponent refused to become 
a member of said combination, and has since continued the 
manufacture and sale of spring tooth harrows. 

That the continued publication and use of the deeree in 
this action, and the applications for injunctions against other 
manufacturers and dealers not in the combination, based upon 
the decree in this action, is working an injury to the trade out- 
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side of the combination, and for the reasons set forth in this 
affidavit and in the affidavit of Ira J. Hunt, Daniel Shorden 
and Edwin Il. Risley, deponent asked this honorable Court 
that the agreements signed by the defendant and Ira J. 
Hunt, to the elTect that they would acquiesce in the decree, 
be set aside, and that this case be heard upon its merits. 
The record in this case presents the only question that is 
raised in any of the causes with reference two the second 
claim of the Reed patent. to wit., whether a flat band iron 
used as a clip ou the harrows, was such a chip as the patent 
in suit required, or whether it is the mechanical equivalent 
of such clip, and this being fairly presented in the record, it 
is respectfully submitted that question should be ad- 
judged by this Court, to the end that if this Court hold that 
the harrow in suit was an infringment, that deponent’s 
firm may immediately cease the manufacture and sale, 
and avoid further litigation and expense, and if it be 
adjudged that the said patent is invalid or that said harrow 
is not an infringement, then the annoyance, vexation, costs 
and expenses incident to numerous litigations be stopped, 
and the rights of the parties as adjudged by this Court, be 
respected and enforced. 


The harrows manufactured and sold by deponents firm 
are Claimed by these complainants to be an infringement 
upon the patent in suit, within the decision of Judge Gresham 
in this case, and injunctions, based upon the decree appealed 
from, uave been granted by Judges Brown and Severence 
of Michigan, each of whom, as deponent is informed and 
verily believes, based his decision upon the deeree in this case 
and the owners of the patent in suit for more than six months 
past have been ready to bring and intended to bring and prose- 
cute numerous suits against the customers of deponent in 
the different Cireuit Courts of the United States, throughout 
the New England and Middle States, where deponent’s firm 
is now marketing their harrows, and would have done so, 
but that deponent’s firm obtained an injunction restraining 
the bringing of suits against deponent’s customers, which in- 
junction order was vacated about ten days since, and de- 
ponent verily believes that suits will be brought against his 
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customers and applications made for injunctions wherein the 
decision of Judge Gresham in this case, if followed by the 
Circuit and District Judges, are likely to result in injunctions 
and work irreparable injury to deponent’s trade, although it 
is ultimately established that the harrow manufactured by 
deponent’s firm is not an infringement, and that inasmuch 
as the decree in this case and the record presents all of the 
questions which can be alleged against the patent in suit, 
deponent asks that he be allowed to intervene and prosecute 
this appeal upon the ground that a real controversy exists. 


That all cases brought by the owners of the patent in 
suit pending between them and the firms of Lawrence & 
Chapin and Chase, Taylor & Co., and their customers, were 
settled. That before said settlement the Garver patent was 
sustained by Judge Mathews, and a pro forma decree entered 
by the same Judge sustaining the validity of this patent, 
but giving no opinion. That after said decision the firms of 
Lawrence & Chapin and Chase, Taylor & Co., by their at- 
torney, N. H. Stewart, then made a stubborn defence against 
this patent in some 12 or 15 cases and procured a dismissal 
of the bills of complaint, and in every case which was 
passed for final hearing by defendants the cases on this 
patent were abandoned by complainants. But after said 
settlement the owners of the patent in suit, fortified by this 
decree, have begun suits and secured injunctions against 
three dealers, each having one harrow, and are using said de- 
crees to intimidate the trade and they will not allow any 
case to go to final hearing, but intend to use said patent to 
embarrass others in the trade, to prevent sales, and that with 
this in view they secretly settled with their cheif antagonists 
and procured this decree by imposing upon the Court and 
the parties and that they intentionally brought the harrow 
manufactured by deponent’s firm into this case as an exhibit 
in order to prejudice deponent’s trade, which is being injured 
daily by their acts and conduct, and that a controversy exists 
which ought to be disposed of by this Court, as it seriously 
affects deponent’s interest, and because his harrow is in- 


volved he asks that he be allowed to intervene and prosecute 
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this appeal, snd that the agreement of Hunt and Shorden be 
set aside or disregarded. 

Deponent says he has dealt extensively in harrow 
material similar to that mentioned in clause 8 of “ Exhibit 3,” 
of the motion papers, and is acquainted with the value of 
such material, and the prices therein mentioned are much 
below their actual cost and value. 


J. MORRIS CHILDS. 


Subscribed and svorn to before me } 
uhis 10th day of October, L889. | 


CHas. A. LONG, 
fi. 3] Notary Puble, 
Oneida Co., N. Y. 
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U.S. SUPREME COURT. 


SUPREME COURY OF THE UNITED STATES. 


DeWirr C. REED ef a7... 


Appellees, Ito 1,908. 


a. 
DANIEL SHORDEN, 
Appr llant. 


FACTS. 


The Record in this Case has not been 
printed; it is on file in this Court and the 
case docketed, The appearance of appel- 
lant’s solicitor entered. 


The motion to dismiss, 1s based on two grounds ; 
first, that the unprinted record is incomplete; and 
second, that since the entry of the decree appealed 
from, the parties have made an agreement to acqui- 
esce in the decree, and not to litigate the same 
farther. 


FIRST GROUND OF THE MOTION. 


It is not pretended in the motion papers, but that 
the return which is on file in this Court contains all 
that is essential to enable this Court to properly 
dispose of the appeal. 


The unprinted record, certified to by the clerk of 
the Circuit Court. is to the effect that the record 
returned, and now on file in this Court, contains all 


that was used in the Court below. 


When the case is taken up to be finally disposed 
of, and the record printed, if this Court then finds 
that it has not before it sufficient facts to intelli- 
gently pass upon the question presented, then it 
will be time enough for the Court to require an 
amended or further return, and will then make such 
an order as will protect the rights of the parties. 

This Court will not dismiss an appeal regularly 
taken to this Court, because of a defective record, 
at least without giving the parties an opportunity 


to supply such defects, 


SECOND GROUND OF THE MOTION. 


The appheation to dismiss shows that Ira J. Hunt, 
of Kalamazoo, Muich., manufactured and sold to 
the defendant, the harrow which was decreed to 
be an infringement upon the patent in suit. The 
defendant bere a local dealer at Fort Wavne, Ind., 
Mr. Tlunt, the manufacturer, emploved and_ paid 
Mr. N. TL. Stewart, the Solicitor of Record in the 
Court below for the defendant. (See molzon papers, 


Pages y Qsla j. ) 


The appellees claim to have settled the contro- 
versy with Mr. Hunt and the defendant, after the 
decree was entered by securing their signatures to 
agreements (/:.1. 9. and 6), by which thev agreed to 
wcquiésce in the decision appealed from, and not to 


further contest the same. 
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The appellant insists that said alleged agreements 
and the signatures thereto, were procured by the 
fraudulent collusion of these complainants, with Mr. 
N. H. Sewart, the solicitor of the defendant and 
Hunt in the Court below. (See afidavits of Hunt, 
Shorden, Risley and Childs. ) 


The decree is final and in proper torm, and was 
granted by the Circuit Judge with the intention, on 
his part, that a speedy hearing on this appeal should 
be had, and, by the 6th clause contained in the de- 
cree, the appeal was allowed by the Court, the 
amount of the bond, fixed, and the option given to 
this appellant to expedite the case under rule 20 of 
this Court, if he should elect to do so, (See 6¢4 
clause of the decree in the unprinted recerd. ) 


The defendant promptly took an appeal from the 
decree to this Court, by filing, at the same term, the 
bond required, which was approved, and will be 
found in the unprinted record. 


The alleged settlement purports to be signed by 
Mr. Hunt (4x. 3), embraces three distinct subject- 
matters: first, a settlement of all damages for the 
alleged infringement of the patent in suit; second, 
an agreement to acquiesce in the decree and net to 
further prosecute the same in the suit against Shor- 
den, or in any other proceeding; and third, the 
terms of sale of harrows from Hunt to the com- 
plainants. 


It will not be claimed that the settlement of the 
damages for the alleged infringement in any man- 
ner affects the appeal, or that such settiements 
would be a reason for dismissing the same. 


The real ground, then, for dismissing the appeal, 
is the agreement on the part of Mr. Hunt and Mr. 
Shorden to acquiesce in the decree, and not to fur- 


ther contest the same. 


If such an agreement was fairly made, then it is 
valid and no controversy exists in this Court, and 
the appeal should be dismissed. 6ut if the agree- 
ments were procured upon fraudulent representa- 
tions and concealments, and are the result of an in 
tentional fraud on the part of these complainants, 
then the appeal ought not to be dismissed, but the 


case heard upon the merits. 


Mr. N. TL. Stewart, the solicitor tor the defend- 
ant in the Court below, says: ‘“ This deponent fur- 
ther says, that said Tra |. Hunt, as the manufacturer 
of the harrows sold by the respective parties against 
whom suits were brought and by this defendant, 
emploved this) deponent to take charge of said 
causes, including this case, on the part of the defend- 
ant, he, the said Tra J. Hunt becoming responsible 
wholly and entirely for the expense incurred in the 
defence, including deponent’s services and all out- 
lays of money in relation to the same. And this 
deponent turther says, having been engaged in the 
defence of the questions involved in the suit in 
other suits brought by these complainants, against 
manufacturers on a large scale, of spring tooth har- 
rows seven or cight vears, had in his possession all 
the data, records and material necessarv to be used 
on the defence of this cause.” 

Mr. Elunt says, in his affidavit, that Messrs. Law- 
rence & Chapin, and Chase, Taylor & Co., prior to 
ihe commencement of this action, had been engaged 


i. 


in numerous litigations with these complainants, 
over what was known in the trade as the Garver 
spring tooth harrow, the patent covering the curved 
tooth, and expired on the 6th of October, 1888, and 
Mr. Stewart was known to have conducted these 
defences and was engaged in conducting them, and 
that was the reason why he was employed by Mr. 
Hunt to defend this case and others on account of 
harrows manufactured by himself. 


The afhdavit of J. M. Childs shows, that the 
owners of the patent in suit had brought upwards 
of 350 cases In the different Circuits, on the Garver 
patent and the patent in suit, and that two or three 
decrees had been entered in those cases in which the 
Court had found the patent in suit to be valid and 
infringed. That after the validity of the Garver 
patent was sustained, then the patent in suit was 
more sharply contested, and in every case where 
they were passed the suits were withdrawn or the 
bills of complaint dismissed on the complain- 
ant’s motion, and all of these litigations were going 
on between the plaintiffs, Lawrence & Chapin, 
(‘hase, Taylor & Co., and their customers, when 
this suit was brought, together with five others, and 
Mr. Hunt, knowing these facts, employed Mr. N. 
li. Stewart to defend the actions, including this one, 
and he put in an answer and the case was at issue, 
by filing a reply. (See affidavits of Hunt and 
Childs. ) 


On the toth of November, 1888, Mr. N. H. 
Stewart was in Utica, N. Y., and then informed 
Mr. Childs that Messrs. Lawrence & Chapin and 
Chase, Taylor & Co. were going to settle up their 
litigations and go into a harrow combination, and 
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solicited Mr. Childs to enter the combination with 
them. This was refused. (See CAhzlds’ affidavit.) 


Qn the 20th of November, 1888, the suit brought 
by the owners of the patent in suit against J. M. 
Childs & Co. was dismissed at Syracuse. On that 
day Mr. Stewart then attempted to interest Mr. 
Childs inthe combination. Thiswasrefused. (See 
Risley's affidavit. ) 


Qn the 6th of December, 1888, at Kalamazoo, 
Mich., Mr. Stewart informed Mr. Risley that 
Messrs. Lawrence & Chapin and Chase, Taylor & 
Co, and these complainants, had settled their differ- 
ences and had arranged a combination and that some- 
thing would happen detrimental to Messrs. Childs 
& €o., and offered to go to Utica or Buffalo to talk 
over the combination, providing his fees were g@uar- 
anteed. This offer was declined. (See Azs/ey’s 
affidavil. ) 

()n the same day, (Dec. 6, 18838), Mr. Reed, one 
of the complanants, informed Mr. Risley that they 
had effected arrangements for settling the litigations 
with Lawrence & Chapin and Chase, Taylor & Co, 
so as to present a clean balance sheet and that the 
items of the combination had been substantially 
agreed upon. (See Resler’s affidavit. ) 

On the roth of December, 18588, without consult- 
ing either Mr. Tlunt or this detendant, or apprising 
them of the settlements and combination, Mr. 
Stewart and the complainant's solicitor signed a 
stipulation to remove the papers from the clerk's 
office in Indianapolis and take them to Chicago, by 
special messenger, (See st7Ppulation in the unprinted 
record. ) 


The stipulation for final hearing allowed the com- 
plainants and the defendant to use ex parte affidavits 
prepared on a motion for preliminary injunction. 
(See papers in the unprinted record.) 


This stipulation was not filed with the clerk in the 
Court below until the 7th of January, +889, more 
than fourteen days after the decree from which this 
appeal was taken, was filed. (See date of fling in 
the unprinted record. ) 


The final hearing was had before Judge Gresham 
on the 22d of December, 1888, and after 
hearing counsel the Court said that he had very 
great doubts whether the defendant's harrow was an 
infringement, but inasmuch as he had held the 
patent valid in a prior case, which it was represented 
other judges had followed, he would grant the de- 
cree, provided the complainants would consent to 
expedite the case under rule 20 of this Court, and 
if they would not consent to this he would dismiss 
the bill, and thereupon they consented, and their 
consent was entered in the decree. It was stated 
before Judge Gresham that the case in which he had 
originally held the patent valid was then on appeal 
to che Supreme Court and the purpose of expediting 
this case, was to have the two cases brought on 
together. (See Hunt's affidavit. ) 


Neither Judge Gresham nor Mr. Hunt had any 
reason to suppose that all of the cases existing be- 
tween these complainants and Lawrence & Chapin 
and Chase, Taylor & Co. on the patent in suit, had 
been settled prior to that date. The information with 
reference to the settlement of the suits and the com- 
bination was kept from them and this decree ob- 
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tained under circumstances which were not only a 
fraud on the Court but on the defendant and Mr. 
Hunt. (See affidavits of Hunt, Risley and Childs.) 


After the entry of the decree, the defendant then 
made an effort to secure a settlement with Mr. 
Hunt and the circumstances of that settlement are 
set forth in Ex “A,” (See opposing papers. ) 


After learning of the fraud that had been prac- 
ticed on him Mr. Elunt repudiated the settlement 
and commenced manufacturing and is now engaged 
in the businessof manufacturing and selling harrows. 
(See /lunt’s affidavits. ) 


‘The complainants vere desirious to secure de- 
fendant’s signature to the agreement acquiescing in 
Judge Gresham's decree, and agreeing not to further 
prosecute the case, and wanted Mr. Hunt to get his 
consent. This Mr. Elunt refused to do. (See 
Hlunts afhidavie. ) 


Mir. Stewart, unbeknown to Mr. Hunt, and upon 
the employment of the complainants, went to Fort 
Wayne and secured Mr. Shorden’s signature to the 
paper, representing that Mr. Hunt had sent him and 
that it was all right, ete. (See Shora’en’s affidavit. ) 


Mr. -Elunt never authorized Mr. Stewart to make 
any such representation or to get Shorden’s signa- 
ture. (See //unts affidavit. ) 


The circumstances under which the case was 
brought up from Indianapolis to Chicago, on a 
secret stipulation, unbeknown to Mr. Hunt, and 
heard on two days’ notice on ex Aarée affidavits, 


ws 


sf 


and upon representations that the decree in which 
Judge Gresham had first held the patent in suit 
valid, was on appeal, and permitting the Judge to 
render a decree in the belief that that case was on 
appeal, when in fact it had been settled, all of which 
was kept from the Court and Mr. Hunt, and the 
circumstances attending the procurement of the 
settlement and the signature of the defendant to the 
paper and all the surrounding facts shown in the 
affidavits and in the unprinted record, the defendant 
claims that the agreement to settle and not to 
further prosecute the appeal was procured by the 
fraudulent representations of the defendant’s solici- 
tor, and the concealment of the fact of the settle- 
ment of Lawrence & Chapin and Chase, Tavlor & 
Co. with these complainants, and the arrangement 
of the harrow combination and the manner in which 
the complainants used the decree by advertising the 
same to the trade, and warning purchasers and users 
of harrows against buving any other harrow, and the 
employment of Mr. N. H. Stewart by these claim- 
ants, and by the harrow combination, establishes the 
fact that this decree was obtained by fraud practiced 
by the complainants and by the aid and connivance 
and assistance of the defendant's solicitor, and the 
settlement was procured in the same way. 


Mr. Hunt, upon discovering the fraud, notified 
complainants of his disaffirmance and continued his 
business, (See /funt's affidavit.) 


Messrs. Childs & Co.'s harrow is involved in this 
case. It is an exhibit in the case. The complain- 
ants claim that the decision involves this harrow. 
Thev would have brought suits against their cus: 


lw 

tomers except for an injunction which restrained 
them. The patent is weak. The complainants 
knew this and when parties defend they withdraw 
their suits; they intend to use the decision to annoy 
farmers and prevent sale; they do not intend to 
allow a case to be heard on the merits; they could 
not have procured this decree but by fraud. A real 
controversy exists tn this case and should be heard 
and decided by this Court. (.See Chadds affidavee. ) 


The cherie erent, decree, “atid bond. (kx, l. ? eT A ai of the 


MOVING Papers 


? 


. pages 8-13 and 26,) are but copies of papers 
contained in the return on file in this Court. and to determine 
their pertinanee to the question raised by the motion, will 


require this Court to e@Xamine the whole record bhi CONNEC- 
i 


tion with the moving and Opposing papers, in order to ascer 
tain the tro: and there beige sharp eonflicts of evidence, 


a peur Ol wittc! = contarmmed in the papers submitted on the 


— . . 
motion, and a part contained im the reeord, the moon should 


stand over Ahad OC eonsidered when the case ls printed and 
Laken up y tinal disposition bv this Court 
This Course secins tO have been the whliorm practice of 


} ’ ‘ 7 . ' ’ ] ] | ) 
this Court on ce questions. wherein it has been held that 


the Court will not consider on a motion to dismiss, ques- 
tions of dispute which require the examination of the ree 
ord, until the case is taken up for argument or final disposi- 
tion. This seems to be the uniform practice of this Court. 


Mi OF Tf. Lillotse as flow. 287. 
St. Louis N. B. v. U.S. In. Co., 10 Otto, 48. 


oe 


1] 


The motion should be overruled, as the record in this 
Court shows that all of the papers on file in the Court be- 
low, are returned. If the complainants have failed to file 
al! the papers used on the hearing, in the Circuit Court, the 
appeal will not be dismissed for this reason. Such defect, if 
it exists, will appear to the Court when they come to dis- 
pose of the case on the printed record. And if there is not 
then sufficient before the Court to enable it to properly de- 
termine the question, it will then be time to move the Court 
for a certiorari or for an order to amend the return. 

The Rio Grande, 19 Wall, 178. 
Hudgins re, Wondhamkemp, Is llow.. D350, 
Perry vs. (rreen. Lil i” S 780. 
J 2 ie 
Fat ; : 

In this case, Chief Justice Waite says: “ We cannot de- 
“termine what proofs will be considered when the cases are 
* broughton for hearing, and it will ve time enough to apply 
‘for a certiorar?, to bring up those that were used below un. 
“der the stipulation when it 1s found that the record in the 
‘ease in which they were filed, is not likely to be here in sea- 
“son for use, in connection with the appeals. Motion to 
‘dismiss overruled. 


This motion and the appeal is not brought within the 
rule laid down in Lord vs. Veasie, 8 Hlow. 254: Cleveland 
vs. Chamberlain, 1 Black, 425 ;. American Wood Paper Com- 
pany v. Heft, 8 Wail., 383-337. . 


(a), It 1s not claimed that there was not, in the Circuit 
Court, a real controversy. The claim is that Mr. Hunt, 
the manufacturer of the harrow in suit, and the person 
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who assumed the defence in this ease and employed the 
solicitor, pand him, and paid the complainants’ damages 
in full after the decree was entered, and before the ap- 
peal was taken, and that both Huntand Shorden signed 
the agreement to acquiesce in the decree after it was ren- 


dered. 


(b). The mere payment of damages to the complainants 
for the alleged infringements by Mr. Ilunt, would not, 
of itself, prevent an appeal to this Court, or be a reason 
fol dismissing the Sar0e, 


Krivin "Ss. Lowery. + Hlow.., 173. 


In this case the Court BAYS: ~ We take the rule to 
De Lat, although a decree in equity Is fully executed 
“at the instance of the successful party, he cannot com- 
“plain of lis own voluntary act, if he does perform a 
“eondition imposed upon him before he can have the 
“fruits of the decree, although the other party derive a 
“benefit trom such performant. [fit were otherwise, a 


‘writ of error im such a ease as the present or a deeree 


. 


‘in equity might be defeated, after the writ of error or 


ee 


‘appeai wis sned our, or where there was no super: 


Og, dias.’ 


(e.) The question is, whether the agreement by which 
Hunt “acknowledged the validity of the said patent, 
“and is not in any way to further contest its validity, 
“either in the suit against Shorden, or in any other 
“proveedings.” And substantially the same papers 
signed by the defendant, were signed under circum- 
stances which render them inoperative against this ap- 
peal. : 

The claim is, that these agreements were procured by 
fraud practiced by the defendant’s solicitor, with the 
aid and connivance of the complaints,upon both Hunt and 
Shorden. (Nee affidavit of Hunt, Shorden, Childs and 
Risley.) 


1s 


It is stated in Mr. Stewarts afhdavit, as follows : 
“ And this deponent further says, having been engaged 
“on the defence of the questions involved in the suit, 
“and in other suits brought by these complainants 
“against manufacturers upon a large scale, ot spring 
“tooth harrows, for seven or eight vears, he bad in his 
‘possession all the data, records and material necessary 
‘to be used on the defence of this case.” (/’age 20 of 
the moving papers.) 


Mr. Ilunt says in his affidavit, “that at the time of 
“the arrangement (referring to the employment of Stew- 
‘“art,) Mr. Stewart was engaged in defending suits 
“brought by these complainants against Lawrence & 
“Chapin, and Chase, Taylor & Co., and their customers, 
“for the alleged infringement of what is known in the 
“harrow trade as the Garver patent, which covered a 
“curved spring tooth, + eee 
“. . . . and which said firms were making a vig- 
“orous defence to said patents, and deponent believed 
“that Mr. Stewart could better acfend this suit on ae- 
‘count of his knowledge of the patent mentioned in the 
“complaint in this action, and hence deponent procured 
“Mr. Stewart to defend this suit.” (See Hunt's op pos* 
ing affidavit.) 


Mr. Stewart does not pretend, in his statement of the 
matter. that he informed Mr. Hunt that he had or in- 
tended to enter into a stipulation [(Ex. 1), to hear the 
ease on ex parte affidavits before Judge Gresham, and 
Mr. Hunt says‘that he did not know of it until informed 
in January, by Edwin II. Risley. 


Mr. Stewart had secretly arranged a settlement of the 
extensive litigations between these complainants and 
Lawrence & Chapin and Chase, Tavlor & Co., and had 
engineered and accomplished a combination consisting 
of five firms, prior to the 6th of December, 1588, (See 
affidavit of Risley,) when the stipulation to hear the 
case in two days, and Mr. Hunt says, “all of which, 
“(the settlement and combine) was kept from him 


by the said Stewart,’ and was unknown to him 
when he signed the agreement. It is very clear 
that Mr. Scewart procured the defendant's signature 
to the paper Upon pM sitive misstatements of facts, and 
without doubt Wiis employed and pevicl to do this, by 
the complainants themselves. These uyreements, (of 
settlement) it is submitted, are brought directly within 
the rule laid down in 


Story’s Ey. Ir. 88 310 to 313. 


lt is submitted that the onus of showing good faith 
ig Gpon the complainants and Stewart, and to affirma- 
tively show that the agreements signed by Mr. Hunt 
and Mr. Shorden in ignorance of the settlement and 
combination were fair, and signed with a thorough 
knowledge of all the facts which would have affeeted 
their action, and it is equaily clear that neither of them 
knew that Lawrence & Chapin and Chase, Taylor & Co. 
had entered the combine and settlement of their pend. 


Ing Cases, 


Mr. Stewart, on the 19th and 20th of November,was 
trying to induce Messrs. Childs & Co. to enter a combi- 
nation with these complainants, and Lawrence & Chapin 
and Chase, Taylor & Co. 


(Nee Childs and Risley s affidavits.) 


Mr. Stewart and Mr. Reed informed Mr. Risley, prior 
to the 6th of December, L888, that a settlement of all 
pending suits and a combination had been formed be- 
tweeen the complainants, Lawrence & Chapin, and 
Chase, Taylor & Co. 

(Nee bish ys affidavel. ) 


Mr. Stewart informed Mr. Risley, in the interview, 
that something detrimental to Messrs. Childs & Co. 
would happen soon, but declined to say what it was. 

Soon after the decree in this case was made, members 
of the combine tried to get Messrs. Childs & Co. into 
the same. These complainants informed Mr. Childs 
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that all suits had been settled with Lawrence & Chapin 
and Chase, 'l'aylor & Co. 
(See Childs’ affidavit.) 

One of the complainants informed Mr. Risley of the 

settlements, prior to December 6, 1888. 
( See Risley’s affidavit. ) 

It was highly improper for Mr. Stewart to have 
stipulated to remove the case from Indiana to Chicago, 
and to stipulate to go to final hearing on er parte affi- 
davits, without consulting Mr. Hunt, who was then 
defending the case. Hunt says he did not know of the 
stipulation until informed in January last. 

{See Tlunt's affidavit. 


What ought to be said about Mr. Stewart's conduct 
in bringing on the case, when it could not be moved by 
complainants, knowing that Lawrence & Chapin and 
Chase, Taylor & Co. had not only settled al] their sults; 
but had formed a secret business combine with other 
strong houses, without disclosing it to Mr. Hunt. 


This Court will say whether or not such was fair to 


the elrent. 


The complainants wanted defendants’ signature and 


agreement to not farther contest the ease. They tried 
to get Mr. Hunt to get it. He refused. Mr. Stewart 
then procured it by misstatements, 

(See [/unt's and Shorden’s affidavits.) 


If Mr. Shorden is to be considered the real and not 
the nominal defendant, then it was*Mr. Stewart's duty 
as his attorney, to have informed him of the settlement 
between the complainants and Lawrence & Chapin and 
Chase, Taylor & Co., and of this combine. 

No one will seriously contend that Mr. Hunt would 
have settled or paid damages, and sold out his business 
if he had known all the facts. * When they were made 
known tohim, he resumed and continued his business 
of selling spring tooth harrows. 

(See Hunt's affidavit.) 
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We submit that it was Mr. Stewart's duty to disclose 
all the facts to his client. Failing in this duty and 
taking advantage of his client’s 1gnorance and procur- 
ing his signature to the settlement, renders it void, 

These coinplainants were parties to the fraud. Sinee 
lis Consummation, Mr. Stewart has been in their em- 
pLoy., 

(Nee [unt s and [eisley s atlidavils, ) 

Under all the circuniustances shown in the unprinted 
record and in’ the opposing affidavits, it is submitted 
thatthe only reasonable interpretation of the transaction 
is that Mr. Stewart, lus clients, Lawrence & Chapin, and 


7 | , ’ . 
Chase. Taylor & Co. and these Complainants, entered 


Into a secret settlement with the arrangement that Mr. 
Stewart should expedite this case so as to enable them 
to ret a deerce at an early date, to be advertised to the 
trade, to defeat Competition, nnd to drive out other 
weaker manufacturers DD preventing sales, and to con- 
teract the effeet of the dismissal of the bill of com- 
plant in the suit agammst Childs & Co., and to induee the 
latter firm to come mto the combine. This Is strongly 
to be inferred, D\ the extensive advertising of the de- 
cree. and clanning that Judge Gresham had sustained 
the patent ane all other Spring tooth harrows were an 
niivingement. The whole transaction seems to be a 
rank fraud, 

Judge Gresham granted this deeree, supposing the 
ease in which he had held the patent valid was on ap- 
peal to this Court. (See Pisley’s affidavit.) In fact it had 
been settled. 


iv. 
The appellees rely upon the defendant’s agree- 
ment to acquiesce in the decree to dismiss this 
appeal. 


li 


The defendant shows, in opposition to the 
motion, that his signature and Hunt’s also, were 
procured under misapprehension, which amounts 
to a fraud upon both of them, and for this rea- 
son it Should not be enforced. 


In anv event, this Court, we think, should 
set aside or disregard the papers. These com- 
plaiants paid the defendant nothing. He re- 
eeived nothing from any one. There is nothing 
torestore. iAsto him, there is no consideration 
for the stipulation. 


lt this motion IS to be considered the same 
as though Myr. Tiunt was the actual defendant, 
then his notice to the complainants, that he 
would disregard the agreement, and then pre- 
ceeded with the harrow business the same a: 
before, the complainants cannot object. Thev 
vot the the PrOperty mentioned in clause 3 of 
the agreement at much less price than its actual 
value. (See Childs affidavit.) Thev immedi- 
ately disposed of it in the market. (See //unt's 
affidavit.) They cannot make restitution of 
that property. An offer of restitution 1s un- 
necessary where the parties cannot be placed 27 
‘tatu quo. They have one thousand dollars of 
Hunt's money paid on account of damages for 
alleged infringements. They cannot object, 
because they did not repay it. The agreement 
to acquiesce in the decree embraced in clause 
2d of the agreement, is independent from the 
other two clauses. ‘}o rescind the second clause 
of the agreement only required notice to do so 
on the part of Mr. Flunt, which was given. The 
complainants cannot be injured if this Court 


Is 


affirm the decree ; then infringers will stop. If 
if reverses the same, then complainants will 
have no ground of complaint. To enforce the 
stipulation as to cither Flunt or the defendant, 
under the circumstances, would work a great 


injustice, 


This Court has ample power summarily to 
either vacate the stipulations, or to disregard 
them, and to hear this appeal upon its merits. 

The Hiram (Prize) 1 Whea. 440. 
Walden v. Skinner, 11 Otte, 557 and 
cases clled, 


Barry v. Mutual Life Ins. Co. 53 


Courts of equity, upon application in a sum- 
mary manner, without awarding an issue, have 
always exercised jurisdiction over all settle- 
ments or papers ina pending case, which were 
procured by either mistake or traud, and nave 
frequently exeretsed, or under circumstances 
where their enforcement would work a wrong 
jurisdiction by vacating or disregarding agree- 


ments on summarv motion. 


Lister v. Mundell, 1 Bos. © Pull. 428. 
Buck v. Farralt, 2 P., Wms, 242. 
AY. bee ea /y. iV. a I John, ( N. y.) 530. 


Ferris 7. Crawford, 2 Den. (N. Y.) 


ln the last case. Chief Justice Bronson savs: 


fe , 
‘It was only a retusal to rive eflectto a reiease 
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‘ obtained by bad means, to be used for bad 
‘ends. 


“ A good deal was said on the argument, 
“about setting aside a release on motion, in- 
‘stead of awarding an issue to try its validity. 
‘ There is no doubt that a release may be set 
“aside or cancelled on motion. It has been 
‘dene repeatedly. This is abundantly proved 
‘ by the cases cited at bar; and as to awarding 
‘an issue, this is not according to the usual 
‘course of the Court of Chancery. The 
“ Court adjudicates upon the questions of fact 
‘as well as of law: and traudulent deeds and 
‘even judgments for fraud without the aid of 
“a jury. And, finally, the vice chancellor was 
“not asked to set aside che release, nor has it 
‘ been set aside by the chancellor. It is in as 
“ full force now asit ever was. The chancellor 
‘ has only refused to give cifect to the release ; 
‘and it would be strange indeed, if any court 
‘* could not do that, when an instrument ob- 
“ tained by wicked means for wicked ends, is 
“ brought forward as the ground for either 
‘making or opposing a motion.” 


The stipulations contained in the moving 
papers were procured by wicked means, to ac- 
complish a wicked end, and it is submitted that 
thev ought not to be recognized by this Court 
or the appeal dismissed. 

By disregarding the agreements, this Court 
will leave the partics in the same position that 
they were when the papers were signed. If these 
complainants are damaged, let them sue Mr. 
Hunt fora breach of the agreement. 


this Court has allowed parties 


to intervene abel present t! 


{ 


i. 


le 


}¥ 


seriously affects their substantial 


‘nable it to i lIsLice be 


- 
a 
= 
— 
_— 


] } , , 
and and be heard uy 


“dey 


[If anv doubt exists in the mind of the Court as to the 
good faith of the settlement. we think it should grant an 
order to show caus and allow the defendant to establish the 


mnvalidityvy ol the settlement, | 


depositions taken under the 
the doetrine laid down in The 
lLmers AL Wood Paper Company a). Hi fl. Re. Wa/laee. Soo - 


she) ™ } ' " } 3 . : ; 
eet.) LNG SHOUNIG reserve the case until these depositions are 


yr 


inary Mquity Rule. within 


rhe printed, and the Court put in possession of all the 


Vi. 
Within the rule laid down by this Court in 7/e American 
Wood P. per Co. v flejt, (8 Wal. 833-337,) Messrs. Hunt 
and Childs should be allowed to intervene and prosecute 
this appeal, as the decree from which the appeal is taken 
al interests. tn such cases, 
whose interests were affeeted, 
the facts to the 


iw Court. in order to 
] 


‘tween the parties. Within the 
rineiple laid down in the above 


ease, if it appears satis- 
4 

] . : ] ] } : ] ‘ , 

ry to the Court that a real and Substantial controversy 

XISIS between these complainants And the defendant of 

hose who have assumed the conduet of this up 


al then we think the Court 


) 7 
cord, and t 


shoulcdl @liow t! 


iis appeal to 


’ , . 
' . ; , +, 4 . , 
pon its rits The unprinted reeord 
? . 
* . : ‘ ‘4 ose : ‘ ; 
' case GCieariyv pPresenis é , question to ve decided 
. ~ + 
, ¢ | , i? , > | 
‘ | * +) : ey fi) 2 ‘ ' ’ ? ‘ ; , 
4 Wie ear } cris ii if al qT] |= ‘i Li ul if C] (Aklicts 
? + . ‘ 4] 
‘> ~ T eee i ? ( | } rie! (dT) ae Le 

> 


(a). 


(4). 


‘I 
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; 


‘he deeree from which this appeal is taken seriously 


affects Ira J. HHunt. who assumed the defence of this 
action in the Court below. He says in his affidavit, 


** 


«+ 


that after learning of the harrow combination before 
referred to. he decided to continue manufacturing and 


‘selling spring tooth harrows, and so notified com- 


** 


J 


plainants and is now engaged in that busmess.” 
(uN - linet pare of Hhiunts athida: rf. ) 


_M. Childs & Co. should be allowed to intervene and 


prosecute this appeal, as the decree seriously affects 


their property and interest. 


’ 


tl 


Mr. Childs savs amongst other things, in his affidavit, 


at, “The harrows manufactured and sold) by de. 


‘ ponents firm are claimed by these complainants to 


al 


be an infringement upon patent in suit, within the 


‘deeision of Judge Gresham in this case: and injune 


. 


* 


* 
al 


‘tions based upon the decree appealed from, have been 


] 


‘granted by judges Brown and Severence of Michigan, 


‘each ot whom, as deponent is informed and verily 


believes, based lis decisions upon the decree in this 
ease, and the owners of the patent in suit for 


. 


‘more than six months past have been ready to 


* 


. 
° 


‘bring, and intended to bring and prosecute nu- 


a 


merous suits savainst the customers of deponent 


‘in the different Cireuit Courts of the United States. 


‘throughout the New England and Middle States, 


‘ where deponent s tirm is now marketing their harrows. 
‘and would have done so. but that deponent's firm 
‘obtained an injunction festraining the bringing of 


‘suits against deponents customers, which injunction 


+ order was vacated about ten days sinee, and deponent 


° } ] ae 4 . ~_- . — 
‘verily believes that suits will be brouglit against his 
‘customers ahd applications made for Injunctions 


. ' " . . ‘ ? 
wherern the decision of; In ire Gresham ith This ease, 


‘af follow: by the Correuit and Distriet Judge are 


, ’ , ’ ; . . 
NACLVY tO Festulit tll njunctions and Work irreparab v 
, ‘ , , , } ‘ . y ‘ 7 
irv to deponents trade, although it may ultimately 
. : . . 


. . . . “ : : 
: a. fe : ’ “? ' riea rity, te" ,eEeTL Dt fe > | * i ryt’ s 
tye t*= Lili) il ‘| Phi Lilt bhahb dt PNY Trbitlhi bpuCcLure ‘ Jy (it 


+2, 
id 


*“onmuch as the decree in this case and the record, pre- 


sents all of the questions which can be alleged against 
“ the patent in suit, deponent asks that he be allowed 
to intervene and prosecute this appeal, upon the ground 


that a real controversy exists. — 


In view of this statement, this Court will readily see 
that the deeree cranted In this case, notwithstanding 
the attending circumstances under which it was pro 
cured, standing as it does as a decree of the Cireuit 
Court, should be considered by this Court on this ap- 
peal, and ct de CISION mr ner (| heremn, to the Cli thisat ch 
] 


. ) " . 
Vast nmount of fitigntion- mav ve avolrdecdt ana the @xX- 


pense saved. 
(c). Uf this Court shail find, when it comes to pass upon th 


ease, having the printed record betore it, that the recoru 


’ ** : " , 
does not suiiciently present the questions sought to be 
. ' ‘ .% , , 

. ‘Ps ' : ; \4 : } ! 4 } . 
passect Upon Ita th { Ourt, 11 \\ tnen ve time ior the 
, 

Court to bring up such adeditional records as the stipu- 
4 A 


’ ° } ? , , 
lation erobraces i to tire end thatit nav nave betore If. 


" i - ! . . e os or , . a4 +} . 
such cis and records as Will DNALV present Lue Ques: 


tion upon which the Judginent of this Court is asked. 


Vil. 


he cases Cited by dite COP NaATaAN Ts On tilis Wiotion are 


i 
. “= ‘ , ‘ . 
, + ‘ ‘'| re, gee ° . a ? ’ >) " ‘ * se " — . ° 
aie Appi de woe 10 this case. Ler were Is a reai controversy 
: : : A } x ‘ fl . ‘ . , “a . 1 
represented by counsel. The Court will not dismiss unless 


** 7 | 


] . > 7 ] ‘ 1 *. > | . ‘ . ] 
Liey eoneinude that the settiement ‘as fair, honest and 


. . . , , , . . . 
, 137 | ? ) * se ° ’ Tt. ; . 8 ’ : " * ! . >| b 
t A C( LC iNer Preis tanees W Li le {} Liie ( ourt Hiods js DINnG- 


ing on the parties, UTniess this is found there now exists a 


real eontroversy. 
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LASTLY. 


For the reasons above stated. the motion to dismiss the 
appeals, should be refused. 

EDWIN H. RISLEY. 
Nolicitor ana of Counsel for the dese ndant, 


Utica, N. Y. 
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H. J. SPRINGFIELD ET AL. VS. GEORGE H. THOMAS. 1 


] Transcript of the record in the case of George H. Thomas vs. 

H. J. Springfield, C. E. Stanley, and C. C. Snyder, in the 

circuit court of the United States for the southern division of the 
eastern district of ‘Tennessee. 


Pros cution Bond. 


In the Cireuit Court of the United States for the Southern Division 
of the Eastern District of Tennessee. 


GEORGE H. Tuomas 
ea. 


H. J. SprinGrietp, CuHarves EF. STANLEY, & CHARLES C. SNYDER. 


Know all men by these presents that we, Geo. H. Thomas, Wheeler 
& Marshall, & Elder & White, are held and firmly bound unto H. 
J. Springfield, Charles E. Stanley, & Charles C. Snyder in the penal 
sum of two hundred «& fifty dollars; to the payment whereof we 

bind ourselves and each of us and each and every of our 
2 several heirs, executors, and administrators, jointly and 
severally, firmly by these presents. 

Witness our hands on this the 14 day of Mareh, 1854. 

The condition of this bond is such that the said Geo. H. Thomas 
has this day commenced suit against H. J. Springfield, Charles E. 
Stanley, & Charles C. Suvder for ten thousand dollars damages: 

Now, if the said Geo. Il. Thomas shall* prosecute said suit with 
effect or, on failure thereof, pay and. satisfy all costs that may be 
adjudged against said plaintiff in said cause; or, on failure of said 
defendant, if convicted, to pay and satisfy said costs, if the said 
plaintil shall pay the same, then this bond to be void; otherwise 
to remain in full force and virtue 

GEO. TH. THOMAS, [SEAL.] 
By att’y, GEO. 1. WHITE. 
WHEELER & MARSHALL. § [seKat. 
ELDER & WHITE. — 
Attest: 
W. G. McADOO, Jr., Deputy Clerk. 


3 Kndorsed: No. 74. Geo. Il. Thomas versus i. d. Spring- 
field et al. Prosecution bond. Filed 14th day of M’ch, 1884. 
A. R. Humes, clerk, by W. G. MeAdoo, Jr., D.C. 


Num Wieser, 


The President of the United States of America to the marshal of 
the eastern district of Tennessee, Greeting : 

You are hereby commanded to summon H. J. Springfield, Charles 
KE. Stanley, and Charles C. Snyder, if to be found in your district, to 
be and appear before the judges of the circuit court of the United 
States, in the sixth circuit, for the southern division of the eastern 

1—.585 
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district of Tennessee, at the Federal court-rooms in Chattanooga, in 

said State, on the first Monday in April next, then and there to an- 
swer George H. Thomas in an action to his damage ten 

4 thousand dollars. Hlerein fail not, and have you then and 
there this writ. 

Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Chattanooga, in the said dis- 
trict, the 14th day of M’ch, in the year of our Lord 1554, and of our 
Pndepend nce LOSth. 

| SEAL. | A. R. HUMES, Clerk, 
By W.G. McADOO, Jr., 
Deputy ('lerk. 


Endorsed: No. 74. George IL. Thomas versus H. J. Springfield, 
Chas. E. Stanley, Chas. ©. Snyder. Summons. This summons was 
ISSUt d on the J bth day ol March, ISS4. A. lt. [lumes, clerk, by W. 
(i, MeAdoo. , i; D.C, Wheeler & M., Elder & W., attorneys, Ilam- 


ilton county. 


Marshal’s costs—ofllice a >. M. Rasar ; 


3S seommmons. @ Se. .wacece. © GO 
2 copics summons, at -.---- » OO 
| IES ies Seem so OO 
Kiled Mar. 17, 1SS4. 
A: R. HUMES. 
Clerk U. S. Cir. C't. 
) (fame to hand Sabie day issued, and executed iis within 


by reading and making known the contents of 


the within writ and delivering a copy of the same to Chas. FE. 
Stanley and Chas. ©. Snyder on March I4th, 1884, and on HH. J. 
Springtield on Mareh 17th, 1854, all in Chattanooga, Tenn., this 


March 17th, bo. 


commanded. 


S. M. RASAR, 
Deputy os S. Marshall 


Declaration. 


United States Crreuit Court for the Southern Division of the Eastern 
District of ‘Tennessee. April Term, 1SS4. 


Greorce I]. Tomas vs. H. J. SprinGrrenp et als. 


Ist count. Plaintill, who is now and was at the commencement of 
this suit a citizen anda resident of the State of Florida, sues the 
defendants, IL. J. Springfield, Charles E. Stanley, and Charles 

6 C. Snyder, who now are and were at the commencement of 
this action citizens and residents of the State of Tennessee, 

& are in court by summons for ten thousand dollars as damages for 
maliciously and illegally arresting and imprisoning him or causing 
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him to be arrested and imprisoned for ten days from the Ist day of 
September, 18835. 
~Ynd count. The plaintiff sues the defendants for other ten thou- 
sand dollars, because on the Ist dav of Septem ber, ISS3, in Chatta- 
nooga, Tennessee, the defendants wantonly, maliciously, illegally, & 
without probable eause arrested or caused him, the plaintiff, to be 
arrested and carried to the common jail of Hamilton county, Ten- 
nessee, Where he was searched, his person exposed and examined, 
his trunk and private property and effects entered and 
7 overhauled, and great indignities heaped upon him, after 
which he was illegally and maliciously thrust into jatl and 
imprisoned with felons and criminals of all grades, and illegally and 
maliciously imprisoned and restrained of his liberty for a long space 
of time, to Wit, for ten days, from September Ist, 1883, tor the 
wicked, illegal, fraudulent, and unjust purpose of obtaining money 
from him or others by tneans of such illegal arrest and detention ; 
and in pursuance of said fraudulent and illegal purpose and intent 
to eXtorl Money from him, the plaritilf, the said defendants falsely 
accused him of being guilty of crimes in the States of Florida & 
Missouri, and represented to him that he was accused of high 
> crimes in those State s, and that the authorities of those States 
were In search of him and had offered large rewards for him, 
and that the said defendant Snyder was a detective, and unless he, 
plaintiff, would pray them il large sum of Monhey, to wit. five hun- 
dred dollars, they, the defendants, would foreibly and against his 
will carry plaintilf to the State of Missouri: all of which said charges 
and statements so made by defendants to plaintitl were false and 
known by defendants to be false,and made by them to frighten him 
intopaving them hush-money. Thesaid defendants so imprisoned and 
rnearcerated him in said jail-house that he was not allowed to see his 
friendsand attorneys and counselors at law,and refused to allow him 
to see and have an interview with his legal counsel and friends, 
1) notwithstanding hisfriendsand legal counsel madeevery effort 
tosee him and tendered to the defendantsa tive-thousand-dollar 
bail bond for his appearance, which was refused: and to prevent him 
from seeing bis counsel, attorneys, and friends, and to carry out 


—- 


their fraudulent and illegal purpose of extorting money from him, 


they, the detendants, in disobedt pyere and violation of iit original 
writ of “ habeas corpus” sued out for lis benefit, spirited him away 
from said jail and illegally «& maliciously carried him a= prisoner 
into the State of Cr OPrela, where, to evade and avoid the effeet of 
d writ of habeas corpus, he was hid away from those who were 
irs Ine to effeet his release and ke prt euarded, part of the time 
i) in Irons, When and where to more effectually coneeal him he 
was made to dress and appear in female attire, and many 
other great indignities were heaped upon him, and he was caused 
to greatly suffer, mentally and physically, to his damage ten thou- 
sand dollars: wherefore he sues 
srdcount. The plaintiff sues the defendants for other ten thousand 
dollars damages and penalties because, on the Ist day of September, 
1853, in Chattanooga, Tennessee, the said defendants illegally and 
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maliciously arrested or caused him, the plaintiff, to be arrested and 
thrust into the common jail of Hamilton county, Tennessee; and 
being so in said jail in Chattanooga, Tennessee, illegally restrained of 

his liberty by the defendants,on the 6th day of September, 1883, 
1] a writ of habeas corpus was legally sued out before and issued 

by the Hon. D. C. Trewitt, judge of the 4th judicial cireuit 
court of the State of Tennessee, & being circuit court judge, in be- 
half of plaintiff and seeking to have him released from his illegal 
restraint. Said original writ of habeas corpus commanded, ordered, 
and required the said defendants to produce and bring the body of 
plaintiff before him, the Hon. D. C. Trewitt, at the eourt-house, tn 
Chattanooga, Tennessee, on Saturday, September Sth, 1853, in order 
that the cause of his restraint might be inquired into. The said 
original writ of habeas corpus was legally served on the defendants 
and they bad full knowledge of its requirements and provisions 

and knew that it had been apphed for before it was granted. 
12 The said circuit judge, the ILon. D. C. Trewitt, had jurisdie- 

tion of such matters, and the said writ) was lawfully issued 
and legally exeeuted and was valid and in every way possessed of 
legal eflicaey. Yet the said defendants willfully and knowingly, 
intentionally and illegally, wholly disregarded and disobeyed said 
writ of habeas COFPUS and the command and the order of the said 
Hon. D.C. Trewitt, expressed in said writ of habeas corpus, to bring and 
to have the body of plaintil before the said Ion. D.C. Prewitt, and re- 
fused and neglected to produce the body of plaintiffas ordered, though 
he was in their power and it was their legal duty to do so; but, on the 

contrary, they, the said defendants, forthe purpose of evading, 
13 eluding, and avoidimg the force and etlect of said writ of habeas 

corpus and to prevent plauntill’s release from his illegal inypris- 
onment and to keep him in their power, custody, and control and ex- 
tort money from him, carried or caused plaintiff to be carried a 
prisoner, being illegally restrained of his liberty, from the jail of 
[familton county, Tennessee, on the said 6th day of September, 1585, 
out of the jurisdiction of the court presided over by the Ion. D.C. 
Trewitt, to wit, to the State of Georgia and. elsewhere, where they 
held him as a prisoner, part of the time in irons, part of the time 
dressed as a woman, and all the time they guarded him and other- 

wise abused, defrauded, frightened, imposed upon, and_ ill- 
L4 treated him, and finally hauled him-oth at midnight and 

shipped him out of the country, All ot these ucts were done 
by the defendants, all of whom contederated and conspired together 


for the same end and to do the wrong and injuries herein com- 


plained of in open defiance and utter disregard and disobedience 
of the said original writ of /iaheas corpus and repeated orders of the 
said [lon. D.C. Trewitt requiring, commanding, and ordering them 
to bring him, the plaintill, before the court, and in utter contempt 
of the process of said court. Plaintiff was forced to pay out large 
sums of money to procure his release and incurred heavy expenses 

in various Ways In eflecting lis release from the custody of de- 
lo feudants and he suffered great mental anguish and physical 

pains. Ilis arrest was published in many of the leading 
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newspapers of the day, and he was greatly damaged and injured in 
mind, body, character, reputation, and actual money paid out—in 
all, the sum of ten thousand dollars: wherefore he sues and de- 
mands a jury to try the issues tendered in this declaration. 
WHEELER & MARSHALL & 
ELDER & WHITE, 
Att’ys for PU. 


Endorsed: No. 74. Declaration. Geo. H. Thomas vs. H. J. 
Springtield et al. Filed 8th day of April, ISS4. W. G. MeAdoo, Jr., 
deputy clerk. Wheeler & Marshall & Elder & White, attorneys for 
ple. . 


Pleas of Def'ts Stanley & Springfield to 1st and 2d Counts of Declara- 


tion. 


In the Cireuit Court of the United States for the Southern Division 
of the Eastern Distriet of Tennessee 


GrorGe H. Tuowas vs. IL. J. Sprinerierp et al. 


16 And now come the defendants, HL. J. Springfield and Charles E. 

Stanley, by their attorneys, ana for plea to the first and second 
counts of the plaintiff's declaration Say they are hot guilty of the 
matters complained of against them by said first and second counts 
of said declaration, and of this they put themselves on the country. 


De WITT, SHEPHERD & FRAZIER, Attorneys. 


And plaintiff doth the like. 
WHEELER & MARSHALL anp 
ELDER & WHITE, Att’ys for PU. 


endorsed: Plea to Ist & 2nd counts. George Hl. Thomas vs. HH. 
J. Springfield etal. Filed Apr. 9th, S84. A. Tt. Tlumes, clerk U.S. 
cr-et. De Witt, Shepherd & Frazier, attorneys. 


Pl ‘Ls of PD tt Snipe to Let VV Priel f ‘ounts of Declaration. 


17 In the Cireuit Court of the United States for the Southern 
Division of the Eastern District of Tennessee. 


Gro. H. Thomas 


Hh. J. Sprincrretp, Cuoarces EB. Sraniey, and CHarues C. SNYDER. 


And now comes the defendant, Chas. C. Snyder, by his attorneys, 
and for plea to the first count in+plaintiff’s declaration savs he is 
not guilty of the wrongs and injuries therein alleged, and of this he 
puts himself upon the country; and to the second count of plain- 
tiff’s declaration says he is not guilty of the wrongs and injuries 
complained of against him by said count of the declaration, and o1 
this he puts himself upon the country. 


CASE & LATIMORE, Attys. 
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Plaintiff doth the like. 
WIHTEKELER & MARSHALL & 
ELDER & WHITE, Attys for PPE. 


Eudorsed: Damages. No. 7 
field ef als. Pleas of Chas. C. Snyder. 
(i. MeAdoo, deputy clerk, 


!. (ieo. Hl. Thomas vs. HL. J. Spring- 
iled April 17th, ISs4. HH. 


1S Demurrer of Def'ts NStant if A Spring ld to 3rd Count of Deel. 


In the Cireuit Court of the United States for the Southern Division 
of the eastern District Ot ‘Tennessee. 


GeorGce TH. Thomas os. IL. J. SpRinGrrenp et a7. 


And now come the defendants, ra, Springfield ‘ind Charles I. 
Stanley, and, by protestation, not confessing any of the matters con- 
tained in) the third eount of plaimtifhs declaration to be true as 
therein set forth, sav thie oul hot to be required to make any an- 
swer or defense to said third count except by demurrer, and = they 
do demur thereto and set down the following causes of demurrer, 
VIZ: 


Ist. Saud third ecount disclose -. no cause of action acaiust these le- 
fendants. 
Pond. There is a misjotnder of eauses of action, in this. that 


1%) the first and second counts proceed against the defendants for 
1! 1 4 } *** } -- | } ’ 
anaii ved Taise arrestand TA prisonmentlot tle plaimtitlanad the 


third count is an action for the penalty proscribed by the statu-e of 
Tennessee, Code, 5704, for disobedience of the writ of /ahers corpus, 
Which said separate and distinct causes of action may not lawfally 
be joined In the same declaration 

ord. Said section 37504 of the Code of Tennessee is a penal statute, 
and the penalties and damages theretn presertbed can only be 


} 
‘ 


enforced and recovered OV aclion In the State courts of the State of 
‘Tennessee, and this honorable court has no jurisdiction to entertain 
a suit predicated upon said seetion of the code. 
lth. Said third count of the plaintuf’s declaration is an 
24) attempt to recover damages on the ground and by reason of 
an alleged contempt of the circuit court of TLamilton county, 
‘Tennessee, and of the orders of the Ilon. D.C. Trewitt, judge of 
sald circuit court. The tacts alleged constitute no ground of action, 
and besides the remedy of the plaintiff, if lre las any, is in the 
circuit court again hh tl is alleged to have been 
committed. 7 
oth. Said third count is also an att inpt to jon an action for an 
alleged libel with the action for false imprisonment, «e. 
lor these Cilllses sad di fend its demur LO sala third count and 
pray judgment, Xe. 
De WITT, SHEPHERD & FRAZIER, 


y | florie HWS, NC. 


’ 
— 
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Endorsed: Damages. No. 74. Demurrer. 3rd count. George 

H. Thomas vs. H. J. Springtield etal. Filed Apr. 9, 1884. 

2] A. Kt. Humes, clerk U.5. er. et. De Witt, Shepherd & Frazier, 
att ys. 


Lh niurrver of 1) tf Sniyd r ty ord (oun of Declaration. 


In the Cireuit Court of the United States for the Southern Division 
of the eastern District of ‘Tennessee. 


Geo. H. THowas vs. H. J. SprinGrierp et al. 


And now comes the def’t, Chas. C. Snyder, and, by protestation, 
not eon! fessing rany of the matters contained in the third count of 
plaintiff's declaration to be true as therein stated, savs he ought not 
Lo be required to make anv aliswer or defense to said third count 
except by a niurrer, and he does demur thereto and assigns the 
following grounds of demurrer, VIZ: 

Ist. Said third count discloses no cause of action against this de- 

fend: anit. 
yy 2nd. There is a misjoinder of causes of action, in this, that 

the Gret and second counts proceed against the defendant for 
ani alleged false imprisonment and arrest of the plaintiff, and the 
third count is an action for the pen ity pre seribed by the statutes 
of ‘Tennessee, ¢ ‘ode, S7o, for disobe “lience of the writ Ol | hiaheas COTpPUs, 
which sald s\ parate ana distinet causes of action may not lawfully 
be joined in the same declaration. 

Srd. Said section 3754 of the Code oi Tennessee is a penal statute, 
and the pn nalties and damages therein prescribed can only be en- 
forced and recovered by action in this state courts ot the State of 
‘Tennessee, and this honorable court has no jurisdiction to entertain 

il suit predicated Upon suid section of the code. 
As 4th. Said third count of plaintiff's declaration is an attempt 

to recover damage = on the ground and by reason of an alleged 
contempt ot the cireult COUrt O| Hamilton county, ‘Le Thhessee, and ot 
the orders of the Hon. D. C. Trewitt. judge of said circuit court. The 
facts ale ved constitute no ground of | aclion, and, beside 3. the re medy 
of the plaintiff, if he has any, Is In the cireuit court against which 
the contempt Is alle d to have been committed. 

Sth. Said third count is also an attempt to join an aetion for an 
alleged libel with the action for false Imprisonment. 

For these causes said defendant demurs to said third count and 
prays Judgment, &e 

CASE & LATTIMORE, Attys. 


endorsed : Damages. NO. ad Creo. Il. Thomas os. H. J. 
24 Springtield efals. Demurrer of def'tC.C. Snyder. Filed April 


l7th, Iss4. W. G. MeAdoo, Jr., deputy clerk. 


Be it remembered that at a circuit court of the United States 
begun and held tor the southern on me of the eastern district of 
Tennessee, at the court-house, in the Ly of Chattanooga, within said 


r 
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district and the sixth circuit, on the first Monday, it being tne 7th 
day of April, A. D. 18S84—present and presiding, the Honorable D. 
M. Key, judge of the United States district court for the eastern and 
middle districts of Tennesse—the following proceedings were had, 
to wit 
THturspay Mornine, April 17th, 1884. 
Court met pursuant to adjournment. 


Present and presiding: The Honorable John Baxter, judge 
23 of the United States circuit court for the sixth judicial cir- 
cuit, and the Honorable D. M. Key, judge of the United States 


district court for the eastern and middle districts of Tennessee. 


Ord i" Sustaiming D weerrer and Amending Declaration. 


GEonce Il. Thomas 
I's, -No. 74. 
H. J. Sprixcrrecp et als. } 


Damages. 


The demurrer of the defendants to the third count of the declara- 
tion coming on for hearing and being understood by the court, the 
court is of the opinion that said demurrer is well taken and sustains 
the same. 

Thereupon, on application of plaintif, the court grants him ieave 
to ann na lis i cliration so as to charge Upon its face the residence 
& citizenship of the plaintiff and defendants and also to insert In 

the third line of third page of said declaration, in the second 
O65 count, after the word “ defendants,” the expression “in dis- 
obedience and violation of an original writ of habeas corpus 
sued out for his benefit,’ and on the third page, in the fifth line, 
after the word “ when,” this expression, “to evade and avoid the 


eflect of said writ of habeas corpus,” which is done by making the 


Insertions at thie proper place in the declaration. 

Be it remembered that at a cireuit court of the United States 
began and by a ior the south rh division of the eastern district of 
Tennessec, at the court-house, in the city of Chattanooga, within 
said distriet and the sixth circuit, on the tirst Monday, it being the 
Oth day of October, A.D. 1SSi—present & presiding, the Hon. D. M. 

Kev, jude of the Lnited States district eourt for the eastern 
| and middle districts of Tennessee—the following proceedings 
were had, to wit: 
Purspay Monnine, Octoher 7th, 1884. 

Court met pursuant to adjournment. 

Present and presiding: The Honorable John Baxter, judge of the 
United States eireult court for the sixth judicial cireult, and the 
Hlonorable DD. M. Kev, judge of the United States district court for 
the Causlern and middle districts ot ‘Tennessee. 
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GeorGE H. Tuomas ) 
No. 74. 


is 


H. J. SpRINGFIELD, C. B Sramay, & CC Saveen: § 
Damages. 


Came the parti 8, by their attornevs and also came the following 

jury, to wit, H. M. Collins, Tillman Copeland, Thomas Henson, S. 

MI. Young, Fred. A. Hlambright, edly Anderson, Jolin Gouldy, 

25 Sr., Daniel McDowell, Jesse Hall, Jno. PT. Marromore, Eporaim 

Drown, ©. L. Matlock, good and lawful men, eitizens and 

frecholders of the southern division of the eastern district of Ten- 
a ee 


hessee, Who, ty it yr auly elected, tried, and sworn to trv the issues 
jomned betweem thre parties, are Irom rendering ia verdict respited 


WrDNESDAY MORNING, October Sth, 18S. 
Court met pursuant to adjournment. 
Present and presiding : The Honorable John Baxter, judge of the 
circuit court for the sixth judicial cireuit, and the 
i{ orable 1) \l. Nev, ju lee ot the United States district court for 


? 


Pedi 
the eastern and tmiddie districts of iz hlessee, 
Grorce H. Thomas 


Hi. J. Sprincrienp ¢f als. J 
Dam ives 


29 Came the parties, by their a'torneys, and also came the 

same jury, to wit, HL. M. Collins, Tillman, Copeland, Thomas 
[lenson, S. M. Young, Fred. A. Hambright, Edly Anderson, John 
Giouldy, Sr, Dantel MeDowell, Jesse Tlall, John T. Warrawmore, 
Ephraim Brown, and (. L. Matlock, good and lawful men, citizens 


: i . = . , Fr . ' , ? saan ° 
atid treeholders of the southern division of the eastern district of 


Tennessee. who. being heretofore dulv elected, tried. and sworn to 
try the issues joined between the parties, are from rendering a ver- 
dict 1 5] ed until to-morrow 


THurspay Monnine, October 9th, 18584. 


Present and presiding: The Honorable John Baxter, judge of the 
United States circuit court for the sixth judicial eireuit, and: the 
Hlonorable D. M. Kev, judge of the United States district 


‘> 4 i _ , . —_ . ree 
ell court for the easterh abd middie districts of Pennessee. 


is . . . ; . , 
j rolict Ol iti j and / it] iz, if 0) f ourt. 


Gronce Il. THoyas ) 


; 
i «% 


, » No. 74. 
H. J. Sprinarieip, C. E. Sranciey, and C. C. Sxypen. J 


Damages 


Came the parties, by their attorneys, and came also the same Jury, 


2—vd5 


pee rere |. 
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to wit, H. M. Collins, Tillman Copeland, Thomas Henson, S. M 
Young, red. A, Hambright, Medley Anderson, Jolin Gouldy, sr. 
Daniel McDowell, Jesse Hall, John T. Warrawmore, Ephraim Brown 
and C. I. Matloek, good and lawful men, citizens and freeholders of 
the southern divis. mot the ecusterh district ot ‘Tennessee, who, being 
heretofore duly elected, tried, and sworn to try the issues Joined be- 
tween the parties, Upot their oaths do say that they find the issues 
in favor of the plaintiff and assess his damages at the sum of seven 
thousand dollars. 
O 1 Whereupon it is considered by the court that the plaintiff 

have and recover of the defendants the said sum of seven 
thousand dollars (87,000.00), the damages assessed by the jury, to- 
gether with the costs of this cause, for all of which an execution 
may Issue 

Motion for N i Trial. 


Geo. HI. Titomas ] 
> No. 74. 


vs, 
H. J. Sprincrreip et als. 
Damages. 
In this case the defendants, by their attorneys, come and enter a 
motion lor a new trial. : 
ropay Morning, October 10th, 1SS84. 


Court met pursuant to adjournment 
Present & presiding : The Honorable John Baxter, judge of the 
United States circuit court for the sixth judicial eireuit, and the 
Honorable D. M. Kev, judge of the United States district 


2 court for the eastern and middle distriets ot ‘Tennessee. 


Orde yr Odie rruling Motion for Ne iL Trial. 


(ico. IL. Trtomas ) 
rs, > No. 7-4. 
HI. J. SpRINGFIELD, C. BE. STAN Ley, and C. C. Sxyrper. 
Damages, 

In this ease the motion of the defendants heretofore entered for a 
new trial coming on to be heard, after consideration of the same, 
the court is of the opinion that said motion is not well taken and 
overrules and disallows the same. 

Bill af i ceptions. 
In the Cireuit Court of the United States in and for the Southern 
Division of the Eastern Distriet of ‘Tennessee. 
Gieo. TL. Trromwas vs. HE. J. SprixGrienp ¢f als. 

Be it remembered that after said cause was called for trial and 

the plamtt? had announced that he was ready for trial the 
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33 deft, Snyder, by his att’y, H. B. Case, filed written exceptions 

and moved to suppress the depositions of Joseph Humphrey, 
W. T. Whitledge, and J. O. C. Blunt, witnesses for pltf, on the 
ground that said depositions were opened by the deputy clerk of the 
court out of term time without the consent or knowledge of said deft 
or his att’y, in writing or otherwise, and insisted that the truth of 
this motion was shown by the pleadings and record. 


Livceptions of Deft Snyder to Depositions of Iumphreys et al. 


Geo. H. Thomas 
vs. 
If. J. Sprincrientp, CHarwues E. Stantey, & Cuarnes C. SNYDER. 


The defendant excepts to the depositions of Geo. Hl. Thomas, 
Joseph IL. Hlumphreys, W. T. Whitledge, & J. O. C. Blount for the 
reasons that said depositions were opened by the clerk without the 

consent of the defendant Snyder or lis attorneys in the cause. 
| The agreement signed by parties agreeing to open said depo- 
sitions was not signed by defendant or his attorneys; defend- 
ant therefore moves to quash all of said depositions as to him. 
CASE & LATIMORE, 
Alt’ ys for Defendant Snyder. 


Endorsed: Filed Oet. 7th, 1SS4. A. I. Humes, clerk, by W.G, 
MeAdoo, Jr., D.C. 


Dut it appearing to the court that sa)! depos'tions were opened in 
pursuance of a written agreement between De Witt & Shepherd, 
att'vs for the other det’ts, Springfield and Stanley, and the att'ys for 

- 
pi il. 


Ayres ment of Altorneys la Ip i Depositions. 
In U.S. Court, Chattanooga. 
Geo. LH. Titomas vs. Cras. C. SNYDER ef al. 


We, the attorneys in the above-named case, agree that W. (y. 
MeAdoo, de puly c| rk of the U. S. eourt, at (Chattanooga, nay Open, 
for the Inspection ot defendants and plaintiff's attorive Ys, the 
0 depositions recently taken In Dartow, I’la., by the plarntifl in 
the above case. 
Aug. ISth, 1S8S4. 
WHEELER & MARSITALL & 
ELDER & WHITE, 
Alt ys for Pre. 
De WITT & SHEPHERD. 
Endorsed: Filed August 20th, 1854. W.G. McAdoo, Jr., deputy 
clerk. 


And it further appearing that said agreement was procured to be 
made by said De Witt & Shepherd, the motion to suppress was by 
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the court overruled; to which ruling def’t Snyder duly excepted. 
Whereupon the cause came on for trial by jury Iefore the Llon. 
John Baxter, circuit: judge, &e., presiding, &e., when the following 
proceedings Wore had : 


Testimony of Geo. 11. Thomas 


Plarmmtuf. (ieo. TT. ‘Thomas, testify l that he lived in Dbartow, Polk 
(o.. llorida: bisucd fownane rive wive din Southeast Miissourt: threat 
ob fot some tWo Weeks prio! Lo Sepl Ist. ISS) he tisad been iT) 
(hhattanooga, Pent ct, boarding inder the name of Ath- 
erton 
While in Missouri he had been harrassed with eivil suits and had 
lost a large amount of money there, and le believed that for the 
purpose of getting more money from hint parties im Mo, would pre- 
fer false charges against lim, cause a requisition to be issued, upon 
which he would be arrested and returned to Mo. where summons 
would be served upon him in civilactions having no just foundation, 
and he would thus be harrassed, annoved, and deprived of the bal- 
ance of lis mon Se and to ke (*}) Parvies Prony \I ', kK how bhacr his where- 
abouts, and because bier bye iit ved lis le tlers lise been Teatanyn read 
ay With, he was passing under the name of Atherton, by which 
name he was receiving his mail Tle had been guilty of no 
offence against the law im Mo. or elsewhere. 
ln the forenoon of Saturday, Ss ‘iD |, 1583. in Ds maration for tus 
departure for Rome, Ga... witness bad taken lus trunk to the RoR. 
depot at Chiatt (Woowey and Was Wilting lor the train whieh, about LI 
o'clock cl. UND., chi ollicer of the polics (>| (‘hattanoog tL, Theadane 7 LOOT), 
arrested himoin front of the depot. assisted by def’t, C. C. Snvder, 
upon a Warrant issued for George EL. Thomas, efits Parkhurst, alia 
Atherton, under all of which names he had written and. reecived 
letters, for the reason above stated. The warrant charged him with 
being a “fugitive from justice from Missouri.” 


Athdarvail al I) VW Doty 


, ry; 
Sratre oF TENNESSER. Llamilton County 


> ' } . ‘ " 
oe Personally apps red before me free \] Sherwood. an acting 
, ] ’ ‘ 
Justice oF Lhe peace tor sald county, [DD AM. Dotveand made oath 
. , } , } ‘7 r 1 , . 4: 
11) due hort of law thyeat Lhe olehse Of DbeIpe a Motive from pustice 


has been committed, and charged Creo. TH. Thomas. o/ias Parkhurst. 
alias I<. w Athi rton throne Of. 


, 


Sworn to and subseribed before me this 50th day of August, 1SSS. 
G. M. SILER WOOD, 
Si ate of tlie Peace. 
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Warrant Issued hy Sustics of the Peace. 
STATE O1 ‘TENNESSEE, Hlamilton County h 


‘To any lawful officer of said county 
[nformation on oath having been made me by D. M. Doty that 
the offense of being a fugitive from justice has been committed, and 
charging Tony Hl. Thomas. a/ias Parkhurst, alias I. L, Atherton, 
a+ thereof, you are, therefore, commanded in the name of the 
State forthwith to arrest the said Thomas, a/ias, &e., and bring 
him before me or some other justice of said county, to answer the 
above charge. 
Aug. 50th, 1SS5. 
G. M. SHERWOOD, 
Justice of the Peace. 


Mndorsed: No. 91. State of Tennessee vs. Geo. IL. Thomas, alias 
Parkhurst, a/ias Atherton. Issued Aug. 30th, ISS5. Go M. Sher- 
wood, J. 2. 


Came to hand and exeeuted by arresting defendant and setting 
the case for trial before’ G. Ml. Sherwood, justice of the preaee, at 2 
o clock J). m., Sept. ord, 1883. 


Hl. L.. SLOOP, Police. 


Srate or Tennessee vs. Geo. IL. Tooswas, a/ias ParkKuURst. 


Judgment that defendant —. 
ln this cause defendant waived examination, through IT. L.. Sloop, 
otlicer, and was committed to wait further action of the court. 
G. M. SHERWOOD, 
Justice of the Peace. 


i) They inquired if he had a pistol and he told them he had 
not, but they felt in his pockets and found none. They then 
took him tothe jail of Hamilton county, in Chattanooga, Sloop walk- 
Ing on one side ane Snyder on the other. Arriving at the ail, Sloop 
ane Snvder took withess into a room adjoining the office of the jail, 
where In a short time they were youn di by deft, ra. dé. Springteld, 
sheriff! of Hamilton county. The three, Springfield, Snyder, and 
Sloop, then examined him; asked his name, where he was from, 
and his business. Witness told them that his name was Thomas; 
that he had formerly lived in Dexter City and Poplar Bluff, in South- 
east Missourl; had owned and run a saw-mill there, but had lately 
been living in South Florida, and was not then actively 
1] engaged in any business. They asked why he left Missouri, 
and he replied beeause he could make no money there. 
Snvder asked if le had been thinking of going to Yucatan, and 
he replied that he had. Snyder produced some torn pieces of a let- 
ter commenced to W. 'T. Whitledge, of Bartow, Fla., a partner of 
witness in some land speculation in Florida, and which witness had 
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torn up and thrown on the floor of the house where he had been 
hoarding In) ( hattanooga, 1 which witness hac spoken of rol to 
Yucatan. Springfield & Snyder then asked what proceedings had 
been instituted against lim in Missourt, and witness answered that 
he knew of none, exec Pet some eivil suits respecting some stores and 
the tithe to a tract of land, 

12 Snyder asked if he knew David Hughes, of Bartow, and 
id witness was wanted in both Missour: & Florida. Wit- 
ness told him he knew Hughes well, but knew of no reasons why 
he orany one else in Florida should be hunting for him. Snyder 
asked if HIaghes had bought any judgment against him and said 
Flueches had a judement against him Witness satd he was not 
aware that Plaghes had purchased a judgment against him, and 
knew of no cause why Tlughes himself should have taken judg- 
ment avamst Hy ren. , 

Srivel r then aske | him Ol Various other partics in) New Orleans 
nid St. Lous with whom Wiliess bieacl had dealings sna asked if 
they had taken judgements erenitist linn, to Which Withess auswered 

| thisat dae liad no knowlede | any idoments obtatned by 
I> Lnem or any reason wis thie V should have obtained any. 

Witness bad thrown away at his boarding place some old 
letters from these parties, and from them Snyder had obtained their 
Pnsdtes, als hes ison riti bntornnn 7 Witness, 

Springtield then ordered witness to empty lis pockets and deliver 
up bis mone, and papers, and took from him S200.00 tn money 
and some letters; which were read and retained. 

Springfield directed witness to draw up his sleeves, and he ex- 
amined withess arms 

Sovder asked witness whether he wanted to vo first to Missouri 
or Florida.and witness told him that before he answered that ques- 
tion he wanted to see an atborney, 

Springtield said: “Tt is of no use for you to see an attorney. 
Ll If vou ppl for a writ of habeas COT Us the hearing of the 
matter can be adjourned from day to day, and you will 


] P } 
simply waste w trmoneyv vou have 
Sprite ld then asked Snvder if the witness wis the “ man. LO 
which Snovder answered: “ Yes: he does not deny it himself. 


spe nefield asked what was the charge agaist titi, to which 
Suvder answered: “Obtaming money under fraudulent pretenses.” 

Springticld then turned and signed or made out some papers 
Which the withess did not see, and they said witness would be put 
In the hospital cell im the yal, At no time during the interview 

Wils anvihing sald by or to the Withess about Walving citi 
7 examination betore il magistrate, and withess did hot Walve 
sued) f Kamination., 

Witness was taken to the hospital eell, and after being there some 
time Sloop came up and asked for the kev to his trunk, which he 
said had been brought from the railroad depot to the jail,and which 
he said the otlicers Wished to examine 

Witness gave Sloop the key and he went away. During the inter- 
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view with Springfield, Snyder, and Sloop witness had assured them 
that he was innocent of any crime in Missouri or elsewhere. 
After witness had been in the cell some time Snyder came to him 
and told him he had read the letters found in witness’ trunk, and 
Was convinced that witness Was more “snned aoainst than 
15 sinning:” that there was adeseription published of witness in 
the National Detectives’ Gazette, with a reward of 8500.00 for 
his capture; that he was not interested in the Missourt parties who 
wanted him, but would get his money if witness was delivered to 
them by him: that Sheri! Springtield was going to Missourt the 
Monday following, and if witness could arrange to get 3900.00 and 
give him he would arrange, as soon as the money came, with the 
officers and would take witness out of jail under the appearance of 
taking witness to Missourl, and would, as soon as they got out of Ten- 
hess e reloads Witness, and would give risetothe report int ‘hattanooga 
that witness had been taken back to Missourl: or, if witness wished 
tO leave the country, he would fray with Hien nied procure 
47 him a Passport | Chast though he was a detective he was also 
cit attorneyv-at-law anil could act as such lor withe 5S that | « 
was on ihitinate terms with the oflicers at the yal anid would, there- 
fore, he allowed more Lib rties than other attorme YS, that the otlieers 
bry thie yall f x pected to vet a portion of the reward, & would be on 
he watch, but something would happen to enable witness to get off 
In such a manner as that they would lose their part of the reward, 
but they would not be as suspicious of lim (Snyder) as they would 
be of others : 
Witness told him he was innocent of any erime in Missouri or 
Cis whi re, but he did nol want to be taken back te Niissourt 
1S upon a criminal charge, and if there was a reward of $500.00 
offered for him there, and he (Snyder) would enable lim to 
escape and avoid being taken back to Missourt and help him about 
getting a passport and to leave the couniry, he would take steps to 
pel the SO00.00, and felt confident that he could Procure it, though 
there would be a delay of several days before he could get it. 
Snvder thereupon produced some paper and witness wrote a mes- 
sage to send by telegraph to Whitledge, at Bartow, Florida, asking 
byinn top se rel Withess What TOney ly a" tila 
Siva r took the Tr)}¢ ssa ge ce le Lisprat hed to Whitlhedge ana iill- 
other to be sent Alfred Thomas, of Columbus, Ohio, an unele 
\{) of witness, asking fora loan of S1,000,00 and a letter to Alfred 
Thomas of similar purport. Late in the afternoon of Sept. 
8nd Sriva r returned and told witness he had taken the ib riy of 
changing the Inessage to W hithedge to one asking for thi specilie 
sum of 8500.00, but he had sine thouclht it best for witness to send 
to Whitl dare for SSO00.00 more. so as to have something on hand for 
traveling expenses, as the officers ‘in the jail would expect a large 
mart of the $200.00 the sherill had taken as their part of the reward 
before they would allow witness to go off with him (Snyder). Wit- 
hess wrote another Hcssape te \\ hitleda asking lor the additional 
$500.00, and Snyder went off with it. 
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AO Tileqrains seovil la Wehitledge. 
Number 1 ©.., Sent by W. A. Ree’d by O. Cheek 25 ; paid, 


lkeceirved at Bartow, I la., 4.20 Pp. m., Sept. Ist, ISS5. 


Dated Chattanooga, Tenn., Sept. Ist, 1555, 


To W.'T. Whitledge, Bartow, I'la.: 

Am under arrest from Missouri and must get money by Wednes- 
day, Send five hundred at onee, care C. Ee. Stanley, dept. sherill. 
Answer. 


ML. ATHERTON. 
Number 5 C), Sent by \W teed by O. | Check 22; paid. 


Received at 0.04 }) Mn. Sept. Ist, ISS5. 


Dated Chattanooga, Tenn., Sept. Ist, ISSo. 


To WT. Whitledge, Bartow: 

It will tuke cioht hundred to clear me: was disappointed mn cet 
ting money elsewhere. Send three hundred more to same address. 
Answer. 


Mo. ATHERTON. 


ol Snyder returned some afternoon and showed witness a 
dispateh from Whithedge, whieh had becn opened, saving he 

had sent the SSOO.00 and i would reach witness the Thursday or 

lriday follows 

During Sunday, Sept. 2nd, defendant, C. Ek. Stanley, deputy sheriff, 
enme to the cell i id had a conversation of about halfan hour with 
the witness about the fruits of Florida. 

Qn Monday Suvder brought witness a telegram, which lad been 
opened, from Alfred Thomas, at Norwich, Conn., when he was visit 
ing, saving that he had sent witness 8200.00, and that he could not 

raise the balance of the SLOQ00.00, but that the aunt of the 
Hh? witness, Caroline L. Thomas, would furnish the balanee, if 
Necessary 

During Monday or Tuesday Snyder came to witness and asked 
himat he was known in Cincinnati, saying that there was a detect- 
Ive from that city in Chattanooga Whio claimed tloat he had come 
for the purpose of taking witness to Missouri, and said he had a 
requisition for witness, but had not shown it, and that the detective 
was working in conjanction with olticer Doty, of the Chattanooga 
police foree; that he (Snyder) did not know how the detective had 
knowledge of withess’ arrest, as he (Snyder) had kept the affair out 
of the papers, but that probably Doty, who had just been to Cin- 
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cinnati had seen the detective and informed him; that Doty 
5} Was expecting a part of the reward for the capture of witness, 

and was probably afraid he would be cheated out of it, and 
consequently Doty and the Cincinnati detective were planning to 
creel hold of withess & secure the reward for themselves, 

Ile advised witness to move his bed close to the wall of the cell, so 
that his face would be away from the door, and if any one came to 
look in through thre erated door to turn his face to the wall, so that 
he might not be recognized, and so the officers could say a sick man 
wus In there 

Sve r Also told witness that he thought it would be best for him 

to Walve In writing a requisition, so that matters might be in 
ot shape to get off upon short notice, as soon as witness money 

should arrive Sand he puve WILHeSS a W ritten waiver of a requl- 
sition which witness signed 


Wii ot Le Qua ition /, / Phowieas. 


Office of sheriff, Hamilton county, Tennessee. HL. J. Springfield, 
sherill; C. EE. Stanley, deputy. 


CHATTANOOGA, TENN., Sept. 4th, 1883. 
To G. M. Sherwood, J. P.: 

Having been arrested in this citv upon the charge of being a fugi- 
tive from justice, and being held under bond until a requisition ean 
be obtamed hereby noree to Walve the procure rene of i requisi- 
Thon) eV Treely A voluntarily consent to bi re moved Irom thie State of 
‘ber nessee by C 2 Stanley or ‘thi One cise a signated by him Upon 
“aid charge at any time 

. Gho. Tl. THOMAS. 

\ tts C.C: SNYDER 


tye endorsed 
Srare or TeNNessiee vs. Geo. TL. Titomas. 


lt) this cause at is ordered by the court thiat the defendant, having 
Wry (| thy. rie nit of Peau ition. ly consigned to the custods af C Ic. 
mstiniiey, cle jr! ir rill, or any pr rsa at <tunated by hie, lor the 


PUPpOse OF Temas al from the State of Tennessee, 


G. M. SHERWOOD, J. 2. 


ii PrUIPstlanes of the above order of the eourt | have this day CONM- 
srened the defendant in said cause to a. & Sloop. 
Sept. Oth, SS 
©. KE. STANLEY, 
Dept. Shera. 


’ .' 
| ee mos 
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Certiticale and Order ot Stale VF 


Office of Sherif? Hamilton County, Tennessee. HL. J. Springtield, 
sherill; C. Is. Stanley, i putty, 


CHATTANOOGA, TENN., Sept. Oth, 1SS5 


Ov This is to cortily that Creo. IL. Thomas has freely & volun- 
tarily waived, in writing, requisition and all formalities ; 

and Geo. Mo Sherwood, J.P. having directed me to convey the said 

Thomas to Missouri or to designate some one to convey him there, | 

have transferred to Tlenry Sloop, policeman, all authority vested) in 

Ine tO SO Convey hain hope my friends will assist Mr. Sloop to 

land hima safely in Missouri 

Chattunoowa, Te bota., Oe prt Oth. SSS 


C. bE. STANLEY. 


PP. S—If Mr. Thomas or C. C. Snyder, his attorney, wishes a few 
days’ delay on the way to Missouri, | would advise Mr. Sloop to ac- 
] 


cede to them waist s, provided AMLr Snyvad I" will ayvree not to obtain 
Wil if ol hiaheas Ct pret, 


C. BE. STANLEY. 

OG During eitha I Tuesday or Wednesday withess received il 

letter, Which bad been opened and was brought by Snyder, 
froin Alfred Thomas, from Norwich, Coun., enclosing draft on New 
York to withess’ order for 8200.00, and which he endorsed and gave 
ic. Shiva r to colleet About the same time witness tele erapli d |its 
aunt, Caroline LL. Thomas, for 8800.00. Wednesday afternoon Sny- 
der cate and said he thought Whithdge wasin town and wanted to 
know Hat would do to admit lim tosee witness, and told him that if 


procecd gs fora writ of haber Urpus Were taken he would at onee 
take withess to Missouri. Tle had previously told me about going 


to Florida to see Whitledge & get money from him to settle 


AS Witness toiatters, and asked if, while he was absent. Alfred LL 
Thomas should come to Chattanooga and apply for a writ of 
habeas corpus (hrough other lawyers, witness would make use of this 
fact to avoid paving him (Snvder). 
Witness assured lim 
haheas corpus he should do as he agreed, 
hry Wodn =day “afternoon, Se pot. thi, Snuvder told witness if might 
be necessary to take bim oul of jailand he might be allowe LO walk 
about by himself fora short distance, and if he followed his (Sny- 
ders) directions he would not be hurt, but if he did not he might 
be shot. 
Late Wednesday evening det t Deputy Sherif] Stanley 
HY brought to witness’ cell Mr. TLumplirevs, of Bartow, Florida, 


Whom witness knewas ai law student there. Humphreys: 


ge, In Which be said he had sent 
SSO00.00 by Tlumphrevs as requested by telegram. Witness asked 
Stanley if he could speak to Hlumphreys alone, but Stanley replied 


gave witness a letter from Whitledg 


wg 
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that it was contrary to the rales of the jail. Ilumphreys asked if, 
us Withess attorney, he could not speak to witness alone, & Stanley 
replied in the hnevative. Witness asked if he eould not be allowed 
to speak with Tfumplhreys in the presence of Suyder, and to this 
Stanley agreed and called Snyder, who was in the room below, up, 
and lett Suyvder, Humphreys, and the prisoner alone, locked in the 
cel] 
(i) llumphreys asked upon what grounds witness had been 
arrested, and witness replied that he knew of none but that 
there were two civil suits pending im Missourt when he left, and 
gave him astatement of ther nature. [lumphrevs asked what plan 
of action had been agreed Upot between Snyder and withess, and 
the latter told him he wanted to avoid being taken back to Missouri 
upon a criminal charge, and Suyder bad agreed to take him out of 
Chattamoova for the ostensible purpose of taking him to \issourt, 
but when he was out he was going to release him, and if witness de- 
sired Was to rel him a Passport cuniel assist him lo leave America, 
and that they were then waiting for the necessary funds to 
(I arrive to carry out the plan, and if he (Humphreys) had the 
money with him they could set out that night. 

Snvder asked IIumphreys what he thought of the plan, and 
Hlumplrevs answered that he could answer better after he had had 
a little more time to consider the matter, Snyder asked Humphreys 
if he had the money with him, and TLumplireys satd he had left it 
at the hotel. Witness asked Humphreys if he would get the money 

U vive it to Snyder, and understood Humphreys lo say he would, 
Witness asked Humphreys to sten outside the cell a minute 
and let him confer a moment with Shyae r, and Humphreys left the 


if 


cel] 
2 After Humphreys was gone witness told Snyder he wanted 
him to hurry up the matter. Snyder asked if he was de- 


pending upon him or TLumphreyvs to carry out the plan. Witness 
answered that he had employed him (Snyder) to carry the business 
through and not Tlumphreys. Snyder went downstairs to see 
Ilumplrevs, and returned shortly, soving Humphreys lad left, and 
told witness that if he wanted him to carry out the plan. witness 
must get the money from Ilumphrevs. Witness replied that he 
was locked up in the eell and all he could do was to write Ilum- 
phrevs or get him (Snyder) to see him 
Witness and Snvder then agreed that if they got the money 
(05 from Humphreys, Snyder was to go with witness to Newport 
News, where Snyder bad acquaintances, and Snyder would 
then procure Withess a passport and see him olf on a steamer, for 
which he was to receive his traveling expenses and fifty dollars in 
iddition to the 8500.00 reward. Suvder went off to see Humphreys 
and returned saving that Hlumphrevs refused to hand over the 
money and said he was employed by Whitledge and not by witness, 
Snyder said he was contident Hlumphrevs had (roOne off toemploy 
other lawyers and Wiis trving to get a writ of haheas corpus, and, if 
so, he (Suvder) would have to fight it to secure his S500.00 
tif reward; that it would give him a hard fight, but in the end 
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he would gain the victory, and during the time the fight was 
cong on witness would be ex posed to whatever Ofheer Doty and 
the Cincinnati detective might do; that Ilumplreys was proceed- 
Ine urna I’ the hice that there Were Nove but eiyyl Stilt: acAlnst Wit- 
ness and said, “ But we hold you upon a distinet criminal charge.” 
Witness wrote a letter to Humphreys and — give to Snyder, which 
the latter said he would do, but he should have no further com- 
munication with Ilumphreys so long as the latter opposed him. 
On Thursday noon Snyder came to the cell and after asking sev- 
( ral questions told Withess that, to avoid by Ing taken by Doty 
Go ana the ( iMemnatl det CLIVE, it melt hye bie Cessary hor witness 
to leave the yar that afternoon: that Hlumplir V> had em- 
ploved bolche r @& White, allorneys oft he standing, til (‘hattaunooga, 
and things were taking a course towards a fight, in which witness 
would ben shuttlecoek between contending factions ae asked Wit- 
ness again if he wishea to rely upon him or Humphreys, and witness 
told him he liad eniploved him and not LPamaplir \s and looked to 
lim to settle matters. 
He then told witnesss to put lis things in his hand-bag, which had 
previously been brought to his cell,and be ready to go out after din- 
ner upon short notice. After dinner Snyder came to the cell 
(jt) accompanied bya Trdeuti whom \\ Itiess SUP pose Wils tha hahkier, 
and Suvyder requested witness to report to this man his pre- 


as his attorney, which witness did. Snyder and the jutler tl 


- 
—s 
-— 


told witness to follow them down-statrs, which he did. and he was 
then delivered to Otlicer Sloop, Deputy Sheri? Stanley, Snyder, and 
the jailer being present. Snyder said to witness privately, “ALT that 
is done this afternoon will be done in vour interest.’ 

Sloop told witness to follow him ,and he took his baw and went 
by a sidedoor out to a buggy standing outside. Sloop told him: to 


sit back as far as possible toavoid by Ing Seen. Phey vot into 
G7 the buggy and Sloop drove by a circuitous route through the 
country, and after driving around some time they came back 


towards town, stopping in an oak thicket near a beer garden, ap- 
pointed as the place for mecting Suvder. 

On the way witness asked Sloop if the cause of lis being taken 
out of jaal Was to avoid Doty and the Cincinnati detectives: Sloop 
laughed ana said it Was. Just before they stopped Sloop Hired ofl 
his pistol & teld witness to Iisten for shots in return: several shots 
were heard a short distance away at short intervals, and Sloop. re- 
plied by discharging lis pistol in reply. In a short time Snyder 

came upina buggy accompanied by a man, whose name wit- 
GOS ness afterwards learned was Jim Turney. Snyder took wit- 

ness aside into the bushes and gave him writine materials 
and dictated the form of a letter he wished witness to write. addressed 
to [lumphreys and Blount, a friend of Humpbrevs from Bartow, 
Mlorida, then in Chattanooga, stating that he had employed Snyder 
as bis attorney and did not wish forother attorneys. Witness wrote 
the letter as requested and gave the same to Snyder: he asked wit- 


ness if he wanted to settle the Judgments against him in Missouri, 
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and witness said he did. Snyder said “All right, the civil cases 
don’t amount to anything; the prosecution is what you want to 

get rid of. Snyder asked if witness had any letters or 

OS) papers about him which might serve to identify him, and 
Witness gave hit several papers & letters. After some further 
conversation Snyder introduced Turney to witness and told him to 
eo with himin the buggy, and Turney would keep him from all 
harm. ‘Purney took a course by unfrequented routes through the 
country, crossing the Georgia State line, as he said, and then made 
his Way back towards Chiatt tnoova toa house where lived a relative 
of tis by the name of “* Little.” They arrived late in the evening, 
and after thev had been there some time Snyder & Sloop also came, 
and witness, Turnev, Snyder, & Sloop went to Turney’s home. 

AL Before they arrived there Snyder, Sloop, & Turney held a con- 
sultation as to the best mode of concealing WV keeping Withess, 
Snvder then came to witness and told him that he was under a bond 
of 85,000.00 to produce him in court, and that Turney, as his deputy, 
when in charge ot him was responsible for the same amount, and it 
would ruin him and Turney if witness escaped, and if a requisi- 
tion came from Missourt and witness was found he could do noth- 
ing more for witness, and if they saw any attempt on the part of 
Withess to escape he would be shot if it was hecessary to prevent 
the escape, and if he did escape they would bunt him and kill him, 
if necessary, as witness would any man who had tried to 

il ruin him; but they believed witness was a gentleman, and 
they would have confidence in his promise not to escape 

and would therefore contine him ‘ess strictly than they otherwise 
would. Witness told Snyder he was relying solely upon him to get 
him out of trouble and would not att thapol to Scape. Snvder said 
that was sufficient, and told Turney he thought it would not be 
necessary to put irons upon witness; that the latter would stay all 
right ina room, but if he (Turney) had any fears, to go ahead and 
put themon. By this time they were at ‘Turney’s house and ‘Tur- 
ney and witness went in, and Turney told witness to sleep in 

i a bed with his brother-in-law Charlie, already asleep on the 
bed drunk. They rolled him over on one side of the bed 

and witness got into the bed, and shortly after Turney came and 
put handeutts upon witness’ ankles, saving that he had no leg 
irons, and if he did this he (Turney) could sleep quictly. Witness 
remained at Turney’s until the afternoon of Friday. During the 
forenoon Snyder came and witness wrote a letter to Whitledge and 
gave to Snyder to math While writing it witness asked Snyder 
if there was a criminal prosecution against him in Missouri, 
and Snyder replied in the affirmative by nodding his head ; 
and witness wrote Whitledge that such prosecution had been 

423 command against bim,tand that Humphries had refused to 
rive up the money he had = sent. This letter wus read to 
Snvder. Snyder said he had been unable to ret the money Upon 
the draft witness’ uncle, Alfred Thomas, had sent, as the bank re- 
quired evidence of the genuineness of the signature of Alfred 
Thomas, and the draft had to be sent off by express to be cashed, 
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and he expected the money the following Monday. Tle said the po- 
lice of Chattanooga were all on the hunt for witness, as well as the 
Cincinnati detective, and Snyder appeared mueh concerned. 
Snvder told witness before the latter left the jail that it 
74 would be well to shave off his whiskers to avold recognition, 
Ile spoke about it again at Turney’s house, and Turney, too, 
said he was atraid witness would be found out if he remained at his 
house, anid aelvised that witness be shaved ana le wwe the house in 
womans clothes. Accordingly, immediately after dinner, Turney 
shave doll witne as" Whiskers and withess pul Oli i ealico dr ss of ‘Tur- 
Hhe\ s Wile ahi it sun-bormpe L i longing lo her. Turney told him that 
hie and lids roothys V-iti law wotla mop OUL al the front door and walk 
slone thie Street oh thi (direction ofa eres Ik he brredieste d. and line “Le d 
Withess to vo out at thie back door, come around the house, and 
4) follow them at oa short distance and not to look around, but 
to look down and be eareful that no one should see his face. 
With ss did iis he Wiis Lyre ected, follows 7 Turney and lyis broth r-ili- 
law until they stopped and waited for him to overtake them, when 
Turney toa] hit two men were approaching Whio k nye W baien, and 
Witness and the brother-in-law must get over the fence and go to 


some woods a short distance away. They crossed a ticld into the 
woods, where ‘Turney overtook them, and all three hid in a eane- 
brake the balance of the day. -At nightfall they went to the house 
where Turney s relative, Little, lived, and spent the night 
76 there, Turney putting the handeulls on witness’ ancles as.on 
the previous night. All Saturday witness remained about 


the farti-liotuse, hic Ith Some tall weeds, Turney s brother-in law 
euarding him,with Turney, until about mid-day, when Turney went 
Into town and come back about dark, drunk. After supper Turney 
and the witness went into a neighboring corn-field. ‘Turney ex- 
pore ssed erent chp ypors hension lest the police should come atter the 
Withess., 

After they had been there Some time the brother-in-law. who 


had left them, returned and said that defendant, Deputy Sherif 


Stanley. had | rat Littles house nearly an hour and wanted to 
nl Purnes ul thy house Witness hac heard the sound f { il 


rses sl } ds vole Uy) to thie house, but could not tell who 
was upon it. “Purney lett the brother-in-law in charge of the 


witness and went do the house. ‘Turney returned atter awhile and 


eee ? 


} 


sta thrsat stot \ bhi ne hat the house, but he dic not Want to see 
witness, as he wished to be able to go into court and swear he had 


} 


not seen withess since he lett the yarl and had no personal knowlediyve 
of him. 


The defendants excepted to the foregoing statement of Turney to 
witness, because neither of the def'ts was present at the time of the 
alleged conversation between Turney & witness, and Turney was not 

ay irtv to the suit, nor Was It alleged Or proven that Turi cy 
7S Was a eco-conspiritor with the other def’ts; which objections 


were allowed by the court to be reserved by the def’ts and 
the testimony, allowed to go to the jury, the court stating at the time 


— a 


et 
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that the evidence was clearly incompetent, unless it appeared in 
evidence that Turney was one of the conspir/tors, aiding and abet- 
ting def’ts, or one of them, in carrying out a joint conspiriey or 
trespass avainst plaimtith: to which ruling of the court def ‘ts ex- 
cepted 

No further objection was made to this testimony, and the court 
Was not asked at any time thereafter to withdraw it from the jury. 


With Turney came aman who was a mail-carrier, and whose 

name Witness learned was Baleh. After some conversation 

rey Turney, his brother-in-law, Baleh, and the witness went to 

the barn and laid down, and the irons were again put on the 
ancles of witness. 

Turney told witness that Balch had been sent to reinforce them, 
lest the police should outnumly r them, ana Balch said the Cuuse of 
the rivalry between the county oflicers and the police force was a 
political One, Ile asked what witness had agreed to vive Snyder as 
a fee, and witness told him $500.00, and he said Snyder will fight 
for you: he said there was one favorble point for witness; and that 
Wil: that the police and the Cincinnati detective ollered ho reward. 

They remained in the barn until morning. 

SO Karly Sunday morning ‘Turney, his brother-in-law, and 

Withess set out for the mountains near by. Arriving there, 
thre broth r-1n) law went back to townh., and Turney and witness re- 
mained Iving among the bushes fora time. They heard a noise and 
thought they saw a man peering through the bushes at them. ‘Tur- 
nev raised up and the man or animal ran off. ‘Turney said he 
thought it Wis some Ohe hi the Interest of the police party hunting 
or them. Before this Turney had told witness that a carriage was 
coming lor them that dav and would take them across the Georgia 
line, Where they were to meet Sheritl Springtield, who would then re- 

lease witness. Turney & witness then went westward into the 
S| Valley UCTOss the roud and tl} the Opposite slope, and> there 

Wiill 7 hor the carriage. Li =i ntly nm cove red Carrlage stopped 
in the valley below, and they went down to it and found in the car- 
rage the mall Carrier, the brother-in law of Turney, ane ad neyvro 
driver. ‘Turney and witness got in with them, and they drove some 


distance southward and stopped, and presently Snyder and Sloop 
came out of the bushes and also got Into the Carriage As the V drove 
along Suvder said they were going to meet Sheril Springtield across 
the Georgia line, who would then set witness free. They drove 

across the line and there found Springfield. Going along 
s~ Snve I’ requested witness to te | Springty le whi 1} they ret 


; } ; ? ) ° ei ‘ 
bith that Withess had CTP HONE (| snyder its hi) eLLort) \ and 
no one else. Spriungtie ld told him he had that morning returned 


| : # hse : 2 . | 
from Missourt and only had 850.00 of the $200.00 he had taken from 


Witness at the time of his arrest, and he had had no upportunity of 
getting any money out of bank that morning. 

Ile gave the 850.00 to witness and wanted the latter's ree pot for 
the whole 8200.00, less the CXpechses of te legraphing, board in jaul, 
&e., and said he would send the balance of the money to witness, 


tn ea anc cory: a 


eee mages 
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wherever he might be. through Snyder or any other person witness 
might designate. Witness gave him a receipt for 850,00 and 
So an order to turn over the balance of the money, rr ssexpenhses, 
to Snyder, and requested that the money be sent to him at 
first opportunity by Snyder. 


Ord: , and bev pls of Thomas (riven Defendant Springfield and Kn- 
] 


dorsements, 
MePanLanps, Georara, Sept. Sth, 1885. 
Mr. Hl. J. Springfield, sheriff of Tlamilton county, Tennessee : 
Please pay to Mr. Chas. C. Snyder or order the sum of one hun- 
dred and fifty dollars of money of mine in your hands, less the 
anrount of expenses advanced by Mr. Stanley. : 


GhkO. H. THOMAS. 


Mckar Lanb’s, Geonaia, Sept. Sth, 1885. 
Received of Mr. IL. J. Springtield the sum of fifty dollars, part of 
amount turned over to him. 


Gio. IL. TIOMAS. 
Kndorsed., 


Reed payment in full of my expense account. 
mept. LOth, ISSS. 
C. BE. STANLEY. 
Sf Reed the balanee due me on the within order this Sept. 
10, °S33. 
C. C. SNYDER. 
Springtlield then asked witness about some of his acquaintances 
in Missourt; satd he had been at Dexter City and found out noth- 
Ing against him there, but had not been to Poplar Bluff, and 
did not know what there might be against him there; and, rals- 
ing his voice so that all could) hear him, said, “I tell you 
frankly, gentlemen, that if any papers come from Missourl or 
elsewhere, [ shall do my duty.” “ But,” said Snyder, “you will 
not go out of vour jurisdiction to execute a warrant, will you?” 
“No; said Springtield, “IT shall not go out of my jurisdie- 
tion.” “Well,” said Snyder, “we shall know how to 
S5 meet such a case.” All the parties, Springtield, Snyder, 
Sloop, the mail-carrier, Turney, his brother-in-law, the negro 
driver, and witness went off to get dinner at a farm-hoase near by, 
andon the way Snyder told witness that no prosecution had actu- 
ally been commenced against him in Missouri, but one was threat- 
ened if the Judgments against lim there were not paid, but he did 
not need to leave the country. Snyder had brought out with him 
from town a letter from the aunt of witness from Norwich, Conn., 
enclosing check tor 8700.00, which letter had been opened and the 
check withess endorsed and gave Snyder to collect, just after 
Sb giving the receipt to the sheritfi All the parties got their 
dinner at the farm-house and witness paid the bill. Various 
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suggestions were made as to where witness should remain until 
Snyder should be able to get the balance of the money in the hands 
of the sheriff and could collect the money upon the $200.00 draft 
sent by the uncle and the $700.00 check sent by the aunt. The 
party then discussed whether it was best for witness to remain in 
the vicinity or go elsewhere, and it was finally thought best he 
should remain in the vicinity until Snyder should collect the money 
and inv stigate the judgments agalust witness In Missouri. 
Snyder had before that, during same day, told him 
Si that Ilumphreys, White & Elder had made statements in 
court that witness was a young man of fabulous wealth but 
of unsound mind and ineapable of making a contract, and he wanted 
him when he was set free and was no longer under duress to write 
a letter stating that he wanted him (Snyder) as his attorney, and to 
write a letter to Judge Trewitt, the substanee of which he would 
state to witness, but he wished to avoid the appearance of dictation, 
but he wished witness to deny in the letter that witness was of un- 
sound mind, or that he was subjected to any exorbitant demands, 
or that Whitledge was his guardian; and before dtmner wit- 
8S hess, In presence of Springtield and the members of the party, 
wrote the letter as requested, and vave the one addressed to 
Judge Trewitt to Springtield to deliver; the letter to Judge Trewitt 
was read aloud, and Springtield, Sloop, and Snyder looked it over 
afterwards, and Springtield expressed satisfaction at the manner In 
which it was written. After dinner Sloop, Turney, witness, and the 
negro driver took the carriage and went off southward, and on the 
way Sloop said, “ George, they are trving to arrest me in Chiatta- 
haova lor taking you out of jail - Tam volng to release you like a 
gentleman, and I want you to give me. 810.00, so [ can go into 
Georgia and keep out of the way for a little while.” Witness 
Se gave him $10.00. About nightfall they came to a fartn-house, 
where Sloop said he thought witness could stay over night 
and Turney would come out next morning with a conveyance and 
take him to some pleasant boarding place, where witness could re- 
main until witness and Snyder could get their business matters 
adjusted, 

Monday forenoon Turney arrived with a buggy and they drove 
southward some miles and stopped ata farm-lhouse, where witness 
engaged board for a week or so, and Turney left him there and 
went back to town. That night, about nine o’elock, Snyder and 

Turney drove up in a carriage, and taking aside witness 
9) Suvder told him that a telegram had that afternoon come 

from Missouri, ordering them to hold both witness and 
Humphreys; that Springfield was then out looking for him and the 
police were all hunting for him; that it was getting too hot and he 
feared he could not safely keep .witness in the neighborhood of 
Chattanooga; that they must start off immediately, as soon as 
he had given witness some money. They went into the house 
where Snyder delivered him 8690.00, which he said he had 
received on this check of S700.00 sent by witness’ aunt; that he 
had deducted $10.00 for telegraph expenses at the jail, but he 
4—v55 
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had not reeeived the money from Sheriff Springtield 
{)] nor the SZ00.00 on the check of witness’ uncle. Snvder asked 


Withess fora receipt for the S7V00.00 and one for the 8200.00, 
which Wilhess Gave. They then left thie house, and, Which outside 
| . 


etiing him go without any settle 


the Cale, Suyvder told him he Wiis 
rier With him: th) t the other pirties hase tried to prove that hie 


| ’ , ‘ } 
was Insane, and thongh he (Suvder) knew that he was perfectly 


} 
' 
‘ 


sane, vet he was a man of but litthe will-power, and when he got 


away other parties might Induce him to go back upon him, and if 
his lid Ib Wollidel De a Teint between them Witness toda hin threat he 
felt that he (Snyder) had got him into this trouble, but he 
we (WItLTGss I idl f niploved hain lo vel him Out of if uid s() LOTT 
iL> lye Cobtiliead to work laoy ham he should ba) (ri) back (>t) 
him. Snyder said he wished he could go with him, but he could 


not, bul | Withhess feared detectives or liod GPPPEMCISIONS Of by bhigr 


li] I | ‘ ° ' Fr } tt +? * } 
bulidoz ; a. ee Mapped Purny Would YO WILT till, li WIithess ade- 


sired, and ao for hime all that fighting could do. Snyder oflered 
baat il pistol, Wil I Wilhiess decline Thies this a fee Into the Cill- 
riage and on the way discussed where witness should wo. Snvder 
suggested Liverpool: witness the West Indies, to which Snvder 
objected that it was too near Florida, and if the Missourl par- 
ties ever wen Florida atter him thev could castlvy run ove 


to the West Indies. Snyder then suggested Australia 
9°} as being so far away that Missourt parties would | 
Witness there, but the latter replied that he had not enough 
money forso long atrip. Tt was finally agreed that withess should 
eo to Liverpool by way of New York, and Snyder should express 
his trunk toa ticket agent in New York who knew both Snyder and 


Turney. Snyder offered witness a second time a pistol, which was 
acvain relused. Snuvder said, Greeorwe, if the police should come after 
us how, Wouldnt vou doa little shooting? To which witness re- 
turned an evasive reply. Tle then said, Thev are tiet going to get 
you if it does take a little shooting Ife asked him aca if he 

wanted ‘Turney to vo with him to New York, and told wit- 


ae hess he had better agree with Turney what his charges 
would be lle said the officers in the jail would expect some 

) aid got olf tle wanted him to write diim every 
day on the way to New York, and frequently afterwards, and it was 
arranged that all his letters should be sent under cover to Suvder. 
ver would be at Cincinnati, and if they 
had better sing 

eae : 


' , 
dbeall right. Ile said they 
. When passing through the OutskKITts 


‘ eS : 
Ppveler said the ereatest (hilt) 

. ., | orn ] . 2¢ 
vot OV There they Wwou 


and make a notse as if drun t| 


® sn r.* } ‘ ' ' " " . , 
Ol Chattanoowa. lhev drove through the suburbs of the e:tv and 
¥ Vs 
out toa station some tour ilies distant and vot out. Witness em- 
? re’ ? ! ’ ° ’ ) 
ploved ‘Purney to go with him to New York, and agreed to 
fic. : dalled . , . } ‘s. A , ' a ie i ; Pa 
ae eive hima hundred dollars and | <penses, as Turney said he 
a 7 ee es |) ee ly; ¥ a oe 
Would PPOOMOLN bose PIS Place Ob Lire Prorlee moree aha Coula 


not allord to go for less, and witness gave the money to Snvder to 
be given Turnev's wife. Turney & Snyder left the station at 5 
oclock in the morning, having pureliased tickets to Somerset, 


Ky, at Snyders suggestion, so that if parties traced them to this 


“~~ 
x 
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station they would lose their track bevond Somer set. At Som- 
erset they paid their passage to Cincinnati on the train, and at 
Cincinnath purchased tickets for New York, where they arrived 
Wednesday night. Then witness telegraphed under an assumed 

name to Snvder to send him his trunk. Witness engaged 
iy pr issuyre for Liverpool, by way ot (rlasgow, by the steamship 

Indiana; gave Turney $40.00 to pay his expenses back to 
Chattanooga. ‘Turney accompanied witness on board steamer, and 
on board witness wrote to Srval rand a letter to W hitledge, “aut 
Bartow, Florida, and gave the letters to Turney to give to Snyder 
hia by the leatte r to be forward d Lo W hitledge. 


Let they Thi (priddl fey Wh sitledae. 


Deak Doo: When | left Chatta. a telegram had just come to 
hold me and [lump rey from Missourl. [Tam in haste and ean say 
only briefly T got arrested by fact that a deteetive got hold of some 


letters of mine, and the police thought that there was a big 


WG It ward for me: arrest d me ana hy lel Ine to Inquire. Wiis 

in the hands of COUTTS officers, and thr city othe rs were de- 
termined to get me. Twas a bone of political contention, and this 
Piya le a mountain out of a mol ball, Both parti . thy nrehit thicat 
‘| ’ , 


tiie’ ¢ Gi knew tly re Was sollte laren Ie ward for hie’. Snvade I had 

Kept Lie thatter out of thie pocupn r until Llumphrey eame, and he, 

stranger, undertook eS oe Ile wasted the 

money vou sent Inca hopeless and useless struggle. Ile brought 

PuUbCITV On the “fl und Inereased ¢ Ypetises and danger to me, and 

fit) lly, lth Tact, bros rl il \lisso iT) rraphi down there ae » has 
I 


bu { rors Phbeod) y aha bhiitire ! 


chovgye Hothing l lw, una di | ret dt) shap ¢. 
} ‘ : . : ? 

i} ' i be likely to prosecute him tor a zziement 

us Pr pioliencoc bones been patd with the rnten ole hare It tome. 
If you have not paid him vou must —. lle has done me vreat 

14") p | | » 41” +} " | ; salt ’ ; , ° } ’ } ‘ry ‘ ! ~ far 
Wrorc. KRhew tiatb tie Could hho Vv iW mab the rine of eounty 
| ) 
oflicials. and. thoueh | was innocent. | knew that Missouri would. 1f 


. . , ; 
Liev ti maeht they — make anvihing, trv to prosecute me to crest 


Phie back ahi WanRe 7 ; pay Ni 3 in ~owing to | lthgtsiarey Ss 
‘ } . ‘ a ’ |} - 

eCourse, attracted much attention. Deen) petal shed all over the coun- 

’ , ’ 4 . ’ : aa % , , . ey 

trvo and done just what no friend of mine would want done Ssovael 


would have got me’ out of the way without Missour: hearing trom 
me, inall probabilitv, had [um et ee it money. | wrote 
ind begged LT mph irey not todoas he did, but he persisted 
ve pred ling mon icy and injun ny me ina way | cannot forgive 
hi i piesa so that no matter what Missourt said | was 
to be out of wav, but: this delaved wba had | not got 
help from other sources than what vou sent by Ilumphrey T should 


How ve iD “act eo nepal areas Now. Doe. this wont do 
atall. I knew that Innocence would not protect me. Humphrey 
trusted to. law against political combination. I think that the idea 
how is to get \Miissourl to send papers to Chattanooca., where they 


will be held on the pretence that there is hope of making something. 
Missouri, as I said, telegraphed for Humphrey as well as me. 
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100 Humphrey and his attorneys stated that [ was of unsound 
mind, under your guardianship (thus exposing all the Bartow 
property), and was a man of “fabulous wealth.” [In fact, Doe, Ilum- 
phrey and his colleagues have been among my very worst enemies 
under pretense of friendship. Look out that they do not come on 
to Bartow after Hunsphrey and attach the property there. If the 
papers Call be steered to Chattanooga, | think they will be kept 
there and collection delaved: | hear this from subordinate officer. 
l am in great haste, Doe, beige run completely out of way till things 
ean be shaped. Correspond with Snyder; see him if you ean. 
This business may ruin me financially. You must act ur- 
10] gently about it,and don’t trust toany such men as Humphrey. 
They have not learned that Justice is nothing when opposed 
to the interest of a party. Mine became a political issue, and the 
county officials hid me for days in the country lo prevent the city 
ollicials from getting ie, and before the haheas COTPUS could he tried 
the sheriff came back from Missourt, where he welt, and released 
me, after | liad be- run over the Georgia line, and had it not been 
that Ilumphrey’s course had made a great noise over the matter and 
got it into the papers | could — quietly staid near Chatta. and been 
safe, but the telegrams froni Missourl came and. stirred the whole 
afresh. 
Yours, 1n haste, ain ‘ative, 
102 Write to me, through Chas. C. Snyder, of Chattanooga, and 
dont desert hie Now, | have gol ‘ 1 the help can trom any 
other source. 
Yours, GEO. 
Write only the name of Snyder on the envelope until further —. 
Secretly, LO avoid possibilities, | sail for (rlasgvow and Liverpool in) 


steamer Indiana, under name of James I’. Smith. 


Linvelope, 


W. TT. WILITLEDGE, 
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Ile also wrote a short letter to his aunt at Norwich, Conn. This 
was Thursday, Sept. 15th. 

Arriving at Glasgow he again wrote his aunt, enclosing a 

105 letter to W hitledge, telling the latter he was going to Liver- 

pool and. asking Whitledge to write him, addressing to 
“James F. Smith.” 

About Octo. 28th he received a cable eran from W hitledge at Bar- 
tow, saying, “Await my letter,” and about Nov. 12th he received a 
letter from Whitledge telling him to return at once to Florida, and 
saving he could convinee him that all the proceedings against him 
at Chattanooga were “ bogus.” 

Thereupon witness returned to Fiorida at once by way of New 
York and Savannah. 

llis actual expenditures of money, from the time of lis arrest 
until his return to Florida, were about $1,500.00. 

Witness was an educated man and had studied law. 


LO} Ti sfimony of os. IT Huimphir ys. 


Joseru H. Hemprreties, a witness for pl if, testified in his said dep- 
osition In substance as follows: 


| reside Wn Dartow, Polk Co.., la., Ww am engaged In the practice of 
law. | have known pltf about 2 vears, and during that time he has 
sustained a good character. On Saturday night, Sept. Ist., 1885, Dr. 
W. LT. Whitledge emploved me to carry SOOL00 dollars to pl tl ut 
(Chattanoog: , ‘Tenn... from Bartow, Ila... Lo Investigate the cnuse of 
his imprisonment and secure his release.: [| left Bartow, Fla., for 
Chattanooga, Tenn., early Sunday isorning, Sept. 2nd. At Calla- 
han, Fla., | met Mr. J.O. C. Blount, a resident of Bartow, en route 
for Louisville (kXy.) Exposition. We traveled together to Chat- 
fanooga, X he stopped ott with hie, as he had it liwver iiC- 
(pul: intanee in the city whom he proposed to introduce me to. 

LO | was an entire stranger in Chattanooga. | brought with 
me two telegrams which Dr. Whitledge had received from 

pl tl direeting him to send Money In care of ©, I. Stanley, dep ty 
sherith | telegraphed Stanley, In Whitledge’s name,at Atlanta, Ga., 
that | was on the way with the money. | reached (‘hattanooun 
Wednesday evening, sept. oth, about ‘ o'clock, uy reevistered iit the 
hotel with Blount in the name of Whitledge. I did this because the 
correspondence had been carried on in the name of Whitledge, & as 
l was a stranger | thought it would better enable me to get In com- 
munication with Stanley, supposing he would be on the lookout for 
Whitledge. As soon as I registered I asked the hotel clerk if he 
knew where I could find C. E. Stanley, depty sheriff. The 

106 ~=—s clerk addressed some one as Snyder & asked if he knew where 
Stanley was. Snyder said he supposed he was at the jail, & 
proposed to conduct me to him. As soon as we started and got out 
of the hotel Snvder, wlio proved to be Chas. C. Snyder, one of the 
def'ts, said he supposed he knew my business & asked me if I had 
not Come to bok a after (700. Hl. ‘Lhomas. I told him Yes.” Ile sald 
he knew all about his case; that he had advised the oflicers who 
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made the arrest, but they had not paid him, & that he had since 
pl il arrest been employed by him, & that he thought t| 


ae } . } ' } ie ce ° 8 
Could oe Daa d without muelh trouble. —) vader asked TRimiul nd 


. ; — ene | ‘ oa . 
did not come from tla. with mine, re lerrlne to lout. | bold him 
Yes.” Tle then proposed that we get Blount 


_ > ie 1 ’ ! 
104 Opnicer Trot Miissour! V pretend that he fied Come aiter 
Phomas MX that he Snyder) would getup a pretended requisl- 


: > 


r@ bhsittler 


~ 
——~ 
_~ 
— 
~_ 
a) 
-~ 
- 
~ 
— 
—_— 


; ; ‘ , 
tion from the Grvernor ot \lo. for filth, aha threat ne Cotlid Get a 


~ : } } ' a 
Coury }™ leu al Tt) bo iq’ tO oOreel Phomas Luirhed over to Pototiit 


bia lerounit could hob do anh thing of the Nie Shiva r then asked 
if | co) ila Not Persanace a \Io off] heal rel DPOSSCSSTON Ol | bots bic 
tur I lh) i : (ecil} | Lf. sil df We must Act thy it mis hit tliat 
his arrest would published next morning, & then it would be too 
late Lo Carry ou bis poratis (i the wav to th ball he tried to cet 
me to drink with him several times, which | deelined. On arriving 


" , ; — — | a ; ] a a . | . 
mine Was not Whitledee. but [lumophries. and told lim whi 


: nia ee : 
OleSSION  Siiowed Tita the 


ber tel revgohicah Tada) Cbeeat maVv irom Atlanta. Cek.. I the hame ol 


Whithedee. and asked to see Mr. Thomas. Ie said the sheriff who 


, ' ' ! ’ 

Was away, tad dhstructed tli thot to tet anv one see Phomas exeept 
Lk) tits (9tanteV Ss) presene Stihteyv th bn condueted me tothe cell 
. ‘ . . . ; ravy | ‘ " } 

1 THe COUNDLV PALE Th Wirlehi hi iis Was confined, unlock: d fhe door, 

’ ’ ‘ rey rere ’ ’ : 
abd turied Us Th Wirere Phomas Wills, Phomas recognized ana Spoon 
. ' 4 j yi } is 
fo mie A | bebdacdeead Tada) G LeLber Thom Ly Whithedge. Aiter bhomas 
’ " , |}? ' ‘ ' 
biked bital ifew inquiries about Bartow he asked Stanley 
} , . ° 
J 4yf) | we co iL nob have a few minttes private conversation to- 


’ | , : ‘ as 
wished. he would eall Mr Snovder up. & at Thomas’ 1 quest Stantes 
'} 1 ! } } 4} ? 
CrLb ied LC] hd toeked us three in the eel tog bel lL asked 

| \ 1} ? ? ’ Vy " se ' ; 
Snuvder what was the charge against Thomas lle said he didi no 


Sri ler then I’ d lis p by for Vetting Thomas off [le said We 
eould vet off on a late train A ry tO Nortolk, Val, wet a passport, 
ae ‘ 

ind he (Phoma rata ya foreign country. Snuvder examined 
the schedule of R. Re. trains, and tound there would be no train 

later than 2 ocloek, but said we eould shave Thomas «& 
L110 take iim in lose hack to Ringold, across the Georgia line, 

where he could take an early morning tram [te asked me 
if | had broueht the money. & | told him | had. and that it was at 
the lhrotel. ae : l he could easily siitisty the officers with the 
money \ vet lout of re ich befor dav. lle asked me what | thought 


} } . 2 : , ; is eae . . ‘ ’ ’ | 
Ol this Jotah | TOR Tei it Was all hew to mend | Wiis Hol prepared to 
Say. Mmoveers Proposilron had convinced me that something was 
, “tes . ‘ ° | , 7 ’ , 
Wrolhe, A CPLCLT) | perp rst WmVOIVING mVsell In AaAWnV such schemes, 
. ce . 8 of ' f ] ; sy? ‘ ] ‘¢ ° } ] ’ | } ] , 
Shvatel said it | LLC PTLOOR LO COLLLCS |] the tuatter Lia lm would be out, 


? 


& intimated that he would be on the other side & again urged the ne- 


*. 
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cessity of acting that night. Thomas said but little in this interview. 
Suvder started to relate something, but said “he could not 


li] mention that in the presence of three.” [ proposed to retire 
& called & \lr. Stanles came & let me out. Some one told 
me to walt tor Snvder In the yaul ollice. | went to the hot q related 


mv experiences to Blount, who had gone to bed. Soon Snvder came 


to thr hotel & Wanted hie lo vive lim the oney | lack brought, WV 
nae urged thie carrving out of lis plan, W sald on account of pub- 
l llons of would be Low late by Hiorhig, A chOeeui dt sid if contested 
the matter he was out of the case. | was aroused at 12 o'clock that 
night by the porter, saving 5 men wanted to see me below. I de- 
clined to see them. When Snyder & [ parted that night the under- 
stunding was that l was to see him at Il a.m. the next day & let 

him know what Lintended to do. IT had determined in my 
li2. own mind to consult Geo. T. White, a lawver Mr. Blount told 

the he knew in Chattanooga, before doing anything. The 
next day, being Thursday, Lemployed Messrs. Elder & White, att'ys, 
to assist me om Mr. Thomas’ case. At Mr. White's suggestion we 
went to see Mr. Thomas at the jal. We saw deft Snyder ahead 
of us walking fast in the direction of the jail. He lad passed 
us at the Srd National Bank, where we had stopped Lo deposit 
Some Mioheyv, & walked on abead of us As we turned the = cor- 
ner of the street we saw Snyder come out of the jail and go over 
toward the court-house. When we got in the jail we found Jatler 
Adams & asked to se Mr. Thomas. lle said that Mr. Stanley 
had that matter in charge & we would have to wait & see 


him: that he would be in shortly. White left Blount and 
11) oD at the jail & went to the office of the justice of the peace, 
who issued the warrant for Lhomas arrest to see What mntor- 
Praca 1) bie CoO ile cre] \\ bible hye Wiis Core Starley Culiit in) WV when 


White returned he told Stanley we wished to see Mr. Thomas. 
Stan V said that he could not let us see him: that Sherif! Springti ld 
had lett instructions with him (Stanley) not to let any one, except 
his attv, see Thomas, & that Thomas had employed Snyder as his 
att'y. White told him he had been employed by Thomas’ friends 
resent him. White tried to reason the matter with Stanley ; 
mM Wiis all atty { miploved by Dr. Whiitlege Gl thie strength 


; 4] i . } " , .T , ‘ " } - 
Oi the lelegratns, Whio hisial come trom lit. Ih abswer to teregrams to 


see tim, & that the prisoner had a constitutional right to see 
' } is j } ae ‘ . 2 Me 
114 his counsel. Stanlev still refused. & White told him 1f he 
if | 1, ] - 1 End / 
did not permit us tosee him he would sue out a writ of abeas 
; ° ] | j j ot o> | ° +? 
cu jor por him. Stan \ siila i! bit (ill he would Tike (7 ={ nal 
Thomas to Missouri. During the time White took Stanley out of the 
Poot aA talked with him some time. Wetatled to vet tose Phomas, 


oy P } ; _ — 4 : ‘ ‘ . } . , 
tLhioueh Stanley told us he would consult tis attv vW& let US kKhowW aft 

Y , i , : . ! ; \ 4 _ ri , ‘ , 
leidderaA Whit - oflice lis tinal decision \\ wentto Iider «A Winites 


: 


ottice & Whit began Loy por 
We, White & myself, then 
co to Cleveland, wie re Judy Trewitt was holding court, to geta 
writ of habeas corpus. On the way we met Stanley, and White 


usked him if he would let US SCC ‘Lbomas. Ile sald his counsel 


‘ ‘ ‘ j 
are a petition for writ of habeas corpus, 
tarted to the di prev to take the train to 


’ 
' 
i 
7~ 
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115 had cud \ ised him not to let US SEC Thomas. We took the train 

at 12.10 p. m. for Cleveland, got the writ, & returned at 3.50 
p.m, & had it seryed the same afternoon. On Friday morning, Sept. 
ath, i next saw Stanley: he Was al the jail, White & Lealled & asked 
him af we could see Mr. Thomas. Stanley again refused to let us see 
him. White asked Stenley to select any number of guards he saw 
fit : that We would prey thi CN pe hse & l¢ { Thomas De euarded ul the 
hotel, ate declined to «ao this. We then asked him if he would 
accept il hone hor ‘Phromaas, lle sald he hac rather hot talk about 
the matter, but said we could make the bond. We made and tend- 

ered a bond for 85,000.00, the amount re quired. Stanlev ex- 
116 amined the bond and said it Wiis suflicient, but threat he did 

not admiitthat Thomas was in yall, White asked him whether 
Or hot he Wits If} mall, XN Sf ule said he preferred hot Lo talk about 
it, & took the bond and started away from the jail, saving he would 
be back presently. White, Ieider, & T started after him in a few 
biinutes, Wien we got to thie corner of 7th street Wwe saw Stanley 


— 


ena Siva I roOlLNY down 7th | tule ad of ls, tovether. They turned 
up Market St, & [next saw Stanley come down a stairway onto 
Market St. [le came up to Elder & White & gave them a letter. 
lf walked up to where they were reading the letter & Elder handed 
it to me & said “ITere is a letter from Thomas. to you.” 
commenced to read it, and had read about two lines when 

Lo lele i’ called mic oA We started up the stulrs leading to 
lly his office. Stanley ordered me not to take the letter off A 

started to me to creel it. holder bie le out lis hand to ret itc& | 
handed it to him. Stanley rushed at [Elder to take it from hin. 
bolder passed it behind lim to me, but before | could vet possession 
ot it Stanley bevel hola Ol it A bevel | hot let it loose it would have 
becon torn. Stanley then threw the bond on the Steps, saving, “ There 
is Vour document,” ana Walked away without letting hie see the 
letter which was addressed to me & Biount. We made every possi- 
ble ctlort to see ‘Thomas but fadled., We employed parties Lo find 
out, if they could, whether or not he was still in the jail, and, while 

there were many conflictiag rumors, we did not know posi- 
LIS tively whether he was in jail or not until Monday, Sept. 10, 
When Stanley, Springfield & Snvder made their returns to 
the writ of habeas corpus, & then for the first time we knew that 
Thomas had been removed from the yal the Thursday pra Vious. 
Sheri Springtield produced a letter from Thomas that day, dated 
Mekarland’s, Ga., Sunday, Sept. Sth. Elder & Lat once got horses 
and went to Mekarlands to find him. We found where Snvder, 
Springticld, Sloop, Turney, Thomas, and others bad taken dinner 
on Sunday, but could not tind him. [also made another trip with 
Melarland ()}) Missionary Lidge LO i's ic. finned him, but failed to vel 
trace of iim [ desired to tind him to “CCUTe lis release X sutisty 

him he was being duped by his captors, who were, in my 
11%) OPINION, holding him to get his money. 2d Was anxious to 

bring him betore the court & show up the whole matter. I 
was employed by Dr. Whitledge to represent Thomas, & | was dis- 
charging my duty to my client as lL understood it. 
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Testiinony of Geo. T. White. 


GEORGE T. Wire, a witness for plff, testified : 
ith) enenged in the practice of law fut ( ‘hattanooga, Tenn., & have 
been for about eleven vears; know the defendants verv well. On 
Thursday, Sept. 6th, 1883, J. HL. Humphries, of Fla. employed the 
firm ot klder & W hiite, of which lam a member, to secure the re- 
lease of Geo. HL. Thomas, who was then, as he represented, illegally 
Imprisoned in Hamilton county jail. At my suggestion we started 
Lo the jail to see Mr. Thomas. kn route we stopped inthe Srd Na- 
tional Bank to make a «cd: posit, & while there det 't Snyder 
120) passed out of the bink & walked rapidly in the direetion of 
the jail ahead of us. When we got to the corner of Walnut 
WV ith sts | SaW Suvder come Oul ol thi idl ana rooover towards 
the court-lhouse. We went into the jail and spoke to Depty Sheriff 
Simeon Adams about seeing Thomas lie said that Mr. Stanley 
had him in charge; we would have to see him about that; that Mr. 
Stanley would be in presently. Blount & Humphries sat down, & 
| asked to see the mittimus. I was shown a paper writing, of which 
the following Is a copy: 


* nm 


Viltimus Iesuned hy a | bd fay pitd yril (760. zs Thomas. 


CHATTANOOGA, TENN., Sept. Ist, 1555. 


To the county jailer: 


(re0. II. ‘Thomas Is chare at I) ine 1 | lritive from justice, and 
through Officer If. L. Sloop waived examination, and he, 
12] fuiling to give the required bond of five thousand dollars, 


until further orders of the court vou are therefore commanded 

to take said Geo. TL. Thomas into your Custo ly and safe ly keep him 
until he is legally discharee Ae 

(riven under my hand. at oflice, this Ist dav of Senpt.. 1SS3. 


G. M. SHERWOOD, J. P. 
Endorsed: No. —. Mittimus. State vs. Geo. H. Thomas. 


| Saw it Wil stoned by usar Sti rwood WV left Dlount XN Llum- 
phiri sal thi jal W Welt to losqr Shh PW ls ofhice to Soe whiat ne 


: ; ' : } ] , } ° ohas 
formation | eould walhh tiiere. SsHnerwood showed tne a pREPICT which 

he suld}was thie warrant lid r which Phomas Wilts arrested, 
122 WON thie back Ol it was eladorsed lis Judgment. (Said paper 


& endorsements is copied in Geo. IL. Thomas’ testimony and 
is here referred to.) When I got back to the jail T found Stanley in 
the jail ofiice. I told him I had been emploved to represent Mr. 
Thomas, & that [| wanted to see him. Ile said he could not let me 
sce him: that Springfield (the sheriff) had gone to Missouri & had 
left orders not to let any one see Thomas. [| told him Springfield 
had no right to make any such orders; that, as his counsel, | 
had a right to see Thomas. Stanley said he did not recognize 


me as lis att y. I then explained to him how I was employed ; 


v—J55 
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that Thomas had telegraphed to his friend Whitlege in Fla. 

& Whitleze had sent Humphries an att’y there, & that 
12%) [| umphries had employed me eX offered to show him the 

telegrams Thomas had sent, but he said he had seen the tele- 
grams. fle said if 1 could show him that | was employed by 
Thomas’ mother, father, or near relatives he would let me see him. 
tolad hin that would hat do: tliat, if that Was so and a radi vol 
Mn jal who had no rolatives, he would not be able to employ counsel 
atall. [ told him Thomas had a constitutional right to see his 
counsel. Ile said Thomas hada lawyer. I asked who; he said 
Snyder. T told him he had a right to have more than one lawyer. 

After talking at some | neth | asked lim to step on the out- 
12 | side of the ofliee, and I there urged & reasoned with him 

for some time to let me see Thomas. Finally he said he 
would let bic know at 12 o clock, at my otliee, What he would do. | 
told hinn | could not wait that lone: that | thought ~untless he let 
me see Thomas, | would take the noon train. for Cleveland, Tenn., 


where Circuit Judge Trewitt was holding court, for the purpose of 


vetting a writ of habeas corpus. Ile said if 1 did that or if T forced 
him to it, he would geton the train & take Thomas back to Missouri; 
that he had waived a requisition, & [could not hurt him for doing 
it. told him if he did [would make it pretty warm for iim. I 

thenasked himaif he could not let me know at my office at halt 
vist eleven o'clock what he would do, se | would have time 
o take the train for Cleveland, which left at 12.10 ee [le 
mw Would. Blount & Humphries & T then went to my office, 
&W in consultation with Elder determined we would sue out a writ of 
habeas | OP prits if Stun lev =I ili refused to let Us see ‘Thomas. | began 
to Prepare the petition & wrote until time to start forthe train & 
alter the time Stanley had appointed. Wethen started for the train. 
Qn the way we met Stanley. Tle said he had taken advice and 
would have to adhere to his first determination. We went on to 

the car-shed WX | lumpliries NX went to ("| veland, obtained 
126000 a writ of Aabeas corpus, returned at 3.50 p.m.,& had it served 

at about 4 p.m. the same day. ‘Phe next morning, Friday, 


IZ. 


| 


[lumiphries and T went to the Jail to try again to have an interview 

with Thomas. Stanley was there & told us we could not see him; 
that we had resorted to our remedy & to follow it. I asked Stanley 
if he would not let us pay guards to guard him at the hotel. & told 
him that lie could employ any number of persons he saw fit & We 
would pay them; that Thomas had money, wasa refined gentleman, 
& it would not be so humiliating. Ile declined to do this, & said 
he did not want to talk to me on the subject. | then proposed to 
miake a bond for him & told him we-would do that. THe 

127 said hesupposed we could do that. lasked him to give me the 

blank form ofa bond to be filled out. Hlethen Sel las he guve 

me the blank form, “ But [do not adimit that Thomas is in jail.” 1 
asked him totell me whether or not he wasin jail. Hesaid he would 
not doit. T told him we would make the bond anyway, & started 
fo loave the jarl oflice W ith the lank bond 1) my hand. When Wwe 
had gone part of the way to the gate | went back to the oflice door 


— 
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& said “ Charley ” (addressing myself to Stanley), “tell me whether 
or not Thomas is in jail: it will be but child’s play to be mak- 
128) inga bond if the prisoner is not here.” He said he would 
not tell me, & I could do as I pleased. We at once made & 
tendered a 85,000.00 bond, which Stanley said was satisfactory. He 
took the bond & left the jaal, Savill he would be back direetly. In 
a minute or such a matter Humphries & | followed after Stanley. 
When we got to the corner Wwe saw Stanley W Snvder walking Pilp- 
idly down 7th St. together, Stanley carrving the bond in his hand, 
l think. They went up the stairway leading to Clift’s office. I fol- 
lowed on, & in passing the door saw St: anle v, Snyder, & C. C. Ev- 
erett examining a law book, | thought to be the code of Tennessee. 
f went to the bottom of my oflice stairs, near by, & in a few min- 
utes Stanley & Snyder came down the stairs together. Sny- 
12) ~=60o der looked up, saw me, and turned into a store. Stanley 
came to where I was standing & handed me an Open letter, 
addressed to “ TIumphries & Blount,” saving, “ Here is a letter you 
may read.” About the time | had finished reading it Humphries 
came up and T handed it to him. 

Stanley said to vive the letter back to him. I said, “ Let Hlum- 
phries read it; it is addressed to him.” Just then I was called a 
lew feet away by ad party on other business, & while standing there 
| heard a scramble on the ottice stairs, looked around, & saw Stan- 
lev leaving the foot of our office stairs & found Elder & Humphries 

on the stairway with bond. We had no intimation of 
130) Thomas having been carried off until Stanley said when we 

proposed to give bond, that he “did not admit that Thomas 
was In jail.” ‘TPhis, Stanley's, conduct aroused our suspicions, & we 
set about finding out Forh ther or not he was in jail. We employed 
a detective & did everything in our power to ascertain, but were 
unable to do so, & did not know certainly whether Thomas was in 
jail until Monday, Sept. 10, when Stanley & others made their re- 
turns to the writ of habeas corpus. 


? 


‘ a I iret Peet ‘rie fy Moral ot llaheas Corpus 


Answer of ( has, I. Stanl V, dey MIEN ee riff of Ilamilton eounty, to 
the writ Ol ] ahve: corp | por him by A. 6 Carey, 
13] coroner of Ilamilton eae demanding the body of Mr. 


CO. oP Thomas. 


To the Hon. D. C. Trewitt, judge of the 4th judicial circuit, in Ten- 


Ti ssf Ff? r 


The def’t, C. E. Stanley, states that on the Ist day of Sept., 1885, 
the said Gi. EH. Thomas was committed to yall of Llamilton county by 
mittimus issued by G. M. Sherwood, a justice of the peace for Hamil- 
ton county, a copy of which mittimus is herewith filed, marked Ex- 
binet “A. : 

Said Thomas was committed to jail, as aforesaid, and was kept 
in custody until Sept. Gth, at about 1.50 o'vloek }). M., when one If, 
Sloop, who deft was informed had originally arrested said Thomas 
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and was instrumental in having him committed, applied for 
12 the prisoner, Geo. Tf. Thomas, at the yall, and, by virtue of 

an order of G. M. Sherwood, J. P. for Hamilton county, he 
was discharged from jail, and openly & publicly left the jail in 
Company of said IL. Slo Jo, aha ~ince that time the det’t. Stanley, 
has had no persons! knowledge of his whereabouts; that at the 
time said ‘Thomas left his custody in company with said Sloop he 
had no Information Wor KNOW r Lor threat il Wri ()] haheas corpus had 
been orate d. 

Further afliant saveth not. 
. C. E. STANLEY, 
Deaeitu Sherif. 


(ico. TL. Thomas its charged of being a tugitive from justice, 
133 and tarough EL L. Sloop waived examination, & he tailing to 
; 2 ] ; ] ] . : . 
bond of five thousand dollars, until furthet 
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was going to take the prisoner to Missouri, am 
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i did not lor one moment believe that salad \\ bmlie Could or would 
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obtain a writ Ob fale COMPUS, I stated to White aut the tline i he 
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could or would give me satisfactory proof that he represented any 
relative of his or the guardian of said Thomas or Thomas 
15600) himself that I would allow him to see the prisoner, but this 
he admitted he could not do, which still more & more made 
me believe and feel eontident that he could not obtain a writ of 
habeas co pus tor said Thomas, and further induced me to believe if 
he applied tor any process it would be a mandamus to compel/ me 
to ndimuit him to the jal that he might have a conference with a 
man he had shown no legal right to see & he admitted it. There- 
fore afliant states that, honestly entertaining the opinion & belief 
aforesaid, he did not for one moment cntertamn the ides hor 
log PUPpoOse OF Intention, at the time he turned said Thomas over 
Lo Sloop, to evade, prev ht, or hinder the service ot il writ of 
haheas COT PHS and it Was hot done lor that Cniulse or pPUPpose, 

lle further Stites that on the same nicht sid Ilumphries or 
Whitledge (whichever his name may be) came he admitted him 
Lo the jatl In CONMLP ATS with CL © Snyder, and the three were left in 
a St purate root to thr msely s—Sriva Se ‘Thomas, and W hitlege, 
alias Wamphries—for about the period of one hour and a half, and 
until he was called by them to let them out; and after this confer- 
ence With Tlumptries, a/fas Whitlege, said Thomas refused to recog- 

nize him as his att y, and so stated in presence of Jailer 
13S Adams; and, further. when the said Hlumphries, a/‘as Whit- 

lege, swore In the petition that he was not permitted to see 
the said Thomas and conter with him he stated an absolute and un- 
qualified falsehood. 

Ile now states without « julvocath n that from the time he turned 
over said Thomas to said Sloop that he has had no custody, power, 
or control over the said Thomas: that he has been reliably informed 
nic Lely Vos thisat said ‘Thomas has been discharged from custody 
and is now at liberty to go when & where he pleases, and that he 

Veluntarily refused to return to Chattanooga or to have any- 
lo = thing to do with the “/aheas corpus” proceedings. 
Further aff/nt saveth not 


C. EB. SITANUm?. 
Enaorsed : Filed Sept. 11th, 1885. A. I. Jones, clerk. 


We did every thing we could after we learned Thomas had been 
taken out of jail to find and liberate him. Dr. Whitledge, who had 
been telegraphed for & who came to Chattanooga from Fla., & I 
made a trip out into Ga.on horseback, & also went up the CS. RR. 
to Junction City., Kv., some 500 miles, & Dr. Whitledge went on to 
Columbus, Ohio. During this time I never spoke to Mr. Snyder 

about the case. [suggested to Humphries that he be con- 
140 sulted, but he was so indignant over Snyder's propositions 

the night before he would mot agree to it. Stanley & [ had 
not been unfriendly: on the contrary we had always been friendly 
& T had thrown business in his hands as dep ty sheriff. -All he said 
when he showed me the letter at the bottota of my office stairs was, 
= Ilere is a letter Vou may read.” 
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Testimony of J. C. Blount. 


J.C. Broun, a witness for pill, in his deposition aforesaid in sub- 
stance testified : 


[ama real estate agent: live in Bartow, Ila, and have known 
Geo. If. Thomas for about two years; he has during this time sus- 
tained a good character. In Sept., 1885, [, while en route to 

141) the Louisville Exposition, stopped off with J. EL. Tumplhries 
at Chattanooga. [ introduced Ilumpliries to Creo. T. White, 

an old friend of mine, & he emploved him to assist him in Mr. 
Thomas’ case. IT went with White & IIumphries to the jail Sny- 
ner went ahead of us to the jail. [saw him go from the bank & he 
came out of the jail just before we got there & went towards the 
court-house. ‘Vhen we got to the jail White introduced us to 
Adams, the Jaiier, & told him we wanted to see a prisoner named 
Thomas. Adams said we would have to see Stanley about that, as 
he had that matter in charge,and that he would soon be in. White 
wert out to see the justice who had bound Thomas OVET, 

M420 «& when he returned Stanley was there & White told him he 
had been employed Lo repre Seni Mr. Thomas & desired to see 

his elient. Stanley positively refused LO let White see Thomas. 
Stanley said he had instructions from Sheriff Springfield not to allow 
him to see Thomas. White repeatedly insisted that he & Ilum- 
phries were Thomas’ attorneys & had a right to see Thomas, but 
Stanley would net let them & said he would not recognize them as 
Thomas’ atts. White took Stanley outside & talked to him a good 


long time. I did not intend to stop off but one night, but when we 
got to the hotel Wednesday night some one, whom | after- 
L145 wards learned was Snyder, came & took Mr. TLumpliries away, 


and when he returned to the hotel TLumphries told me that 


he Wiis satistied Thomas Wiis being blackmatled, Ge from Whit he 
said had been proposed to him, | thought so too, & determined to 
stay over to introduce Tumphries to White, whom | had formerly 
known in Fla. When we tailed to see Thomas at the jail we re- 
turned to Eider & White's office, when it was determined to apply 
fora writ of /cheas corpus. Withina half hour White & Humphries 
started to Cleve land atter it [| went to the hotel with thi m. ( ry 
the wav we met Stanley, & White had some conversation with him, 

Which [did not hear. Direetly after. White & [lumphries 
1-44 hive Prone into the depot to the train. to ro for the haheas cor- 

pus, Snyder came out of the depot & walked rapidly in the 
direction of where we had last seen Mr. Stanley. 


7; stim yy ot ‘i ig Wohatleda : 


Dr. W.T. Witirircr, a witness for pl’tl, testified in his s id de- 
position In substance as follows: 

I know Geo. HT. Thomas & have known him for about 4 vears. I 
knew him in Missouri. Ile was engaged in saw-mill business & bore 


+ 
, 
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a good reputation & sustained an unblemished character. I never 
heard of any criminal charges against him in Missouri or elsewhere 
atanvy time. When arrested at Chattanooga he telegraphed me to 
send him S00 dollars in care of C. FE. Stanley, dep’ty sheriff, & that 
it must reach him by Wednesday. These telegrams reached 
145° me Saturday evening, Sept. Ist, S85. We only have 3 mails 
a week at Bartow & no express, & I knew, to get the money 
to him by the time he wanted it, ] would have to send it by a special 
messenger, so IT employed J. H. Humphries, att’'y at Bartow, to 
carry him the money & investigate the charges agalnst him & secure 
his release. In obedience to telegrams | afterwards went to Chatta- 
nooga, Tenn., myself & tried to find out what had become of 
Thomas, & in search of lim went as far North as Columbus, Ohio. 
I & others did every thing in our power to find & release him, but 
we were hot able Lo do sO, | know he Wiis put LO greal exXpehse, W 
that published newspaper accounts of his arrest & imprison- 
146 ment reached his home & were widely circulated & greatly 
damaged him. 


Testimony of (,00. M. Sherwood. 
GreorGcE M. Suerwoop, a witness for plif, testified as follows : 


I was an acting justice of the peace for Ilamilton county, Tenn., 
in ISS3, and as such issued the warrant and mittimus for the arrest 
and loprisonment of Geo. H. Thomas in Sept., ISS3. The mitti- 
mus copied with Geo. T. White's testimony is the one issued by me. 
Tliomas did not waive examlnation betore me. Sloop came to me 
and said that Thomas did not desire an examination, and I then 
tnade the endorsement that appears i the warrant. | then wrote 

the mittimus which is copied with Geo. T. White’s testimony. 
lt7) oD signed the order delivering Thomas to Dep. Sheriff Stanley 

to be conveyed out of the State of ‘Tennessee. ‘This order | 
wrote on back of a paper purporting to be signed by Thomas waiv- 
Ing requisition, Which paper & order is copied with Geo. HL. Thomas’ 
Lestimony. 


Ti stimony of Solomon fy. Nit hes it. 


SoLomMoN G. KaIrcHen, a witness for pltf, testifies as follows: 

My name is Solomon G. Kitchen TI am an attorneyv-at-law and 
reside at Dexter City, Stoddard Co., Mo. | have been engaged in 
the practice of law about forty years; have practiced in the State 
circuit courts and in the United States courts in St. Louis, Mo., and 

the et. courts In the counties of Wayne, Reynolds, Oregon, 
148) Riplev, Butler, Stoddard, Dunklin, Mississippi, Seott, & New 

Madrid. I became acquainted with Geo. H. Thomas in the 
vear 1580. Soon after I became acquainted with Thomas I was 
Cri} love doas an att’y for him, and was his counsel and adviser in 
levgal matters while he remained in Mo. The greater part of the 
last two vears of hisstay in Mo. he made his home at my house in 
Dexter City. The first year of his stay in Mo. he was engaged in 
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saw-milling at Poplin, 14 miles frota Dexter City. I never knew a 
more perfect gentleman in all his business relations than Geo. H. 
Thomas. [ never knew or heard of any criminal charge against 

him while he remained in Mo. If there ever had been an 
4) indictment or other criminal charge against him in South- 


caustern Mo. I ecrtulnly would have heard of it. 


Testimony of Thos. é. { lin. 
Thomas J. UimM. a witness for play, testifies as follows: 


My name is Thomas J. Ulm: chert dog years, and reside at Dextei 
City, Mo. | ama merchant, | know Geo, LI. ‘Thomas: formed his 
acquaintance in July, PSsQlin this county. Mr. Thomas came to 
my mill at Poplin, in this county, at that time, and [T seld him my 
suw-mill Mr. Thomas operated said millabout one vear. [worked 
for iim as superintendent of said mull for several months in TSSI. 
[ know that o.r. Thomas’ character & reputation were good in this 

section of the COUUPY ln the latter part of ISS82) Thomas 
150 was iy book-keeper at this time. T never heard of Thomas 
being accused of crime, and from my acquaintance with him 
[ regard him as a perfect gentleman & a responsible business man. 


Testimony of TT. tf Springticld, 
Defendant SPRINGEIELD testitied : 


| Wiis 1) my ollice at thre COUNTY yal ()1) Saturday, Sept. Ist. ISS5, 
} 


about noon, when Policeman Sloop came in with Geo. LH. Thomas. 
Sloop said he hada prisoner and desired a conference with me. | 
retired with him to a private room inthe jail Thomas said that 


he had been arrested, charged with a erime in Missour:, where he 
formerly lived, but had committed ho crime, lle supposed 

bol from what the officer had said that his arrest was caused by 
the finding Ol Tragwments of a letter Which he lad written and 

torn up in his room at his boarding-house. TTe said) that he had 
lived in Mo. Def’t Springtield asked pth why he passed under an 
assumed name. Plaimtifi told lim it was to avoid vexatious & un- 
just suits being brought against him in Mo., but that there were no 
criminal proceedings agatnst him. Texamined lis person and took 
from him two hundred dollars in money. lL asked Sloop if he had 
amittimus, Ile said he had no mittimus. [told Sloop it was lis 
duty to take him betore a justice of the peace for examination, 
‘Thoms bewrah to obrect to volng’ before il justice Ol the pn ace. 
lov and sil he pre le rred LO let bie Investigate thr miatter in 
Missouri, as | was going to start to the netghborhood of the 
locality where he had lived the following Monday. T refused to re- 
the atter- 


>™~ 


. . ’ * , . , 
ceive thie prisoner ana Welt otf, l was at tiie Jalil during 
+] hy 


noon and learned that Thomas had been confined in the hospital 
col] of the jal. When le ft for Mo r | Staniev 1) charge | all 
my business as my chief deputy. The two hundred dollars whieh 
| took from Thomas I deposited in the Ist National Bank of Chatta- 
hooga as a special deposit, and told Stanley that if Thomas was re- 
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leased before my return from Mo. to get the money and give it to 
him, & directed the bank to let Stanley have the money if 
Lo3 called for. The following Monday I left for Missouri. I re- 
turned to Chattanooga the following Sunday, arriving there 
about 5 o'clock a. m. | enquired of Stanley where I could. find 
Thomas tor the purpose of returning the $200.00 to him, whieh I 
learned had not been given back to him by Stanley, my dep'ty. 
Stanley said he would see Snyder and find out where Thomas was. 
[le learned he was about four miles from Chattanooga, over the 
Georgia State line. I went out there and met him about eleven 
oclock a.m. Suvder, Daleh, Sloop, and Jim Turney and some 
others were present. | paid him 850.00, which was all the money 
[ had with me, and told him | would pay the balance to any 
l54 one he might direct. Ile gave me an order to pay $150.00 to 
Suvder (which order reads as follows—which is copied with 
Thomas’ di }).}. paid the money, as shown by endorsements on 
the order. 


(On cross-examination he said: 


[ never saw the paper called a mittimus, under which Thomas was 
held, until it was filed with the /abeas corpus proceedings for release 
of Lhomas | do not remember whether Thomas said he wanted to 


employ an attorney or not when I told Sloop that he ought to take 


him before a justice of the peace. Ile may have said that he wanted 
one. | never suggested any to him. Snvydercame with Sloop when 
he brouctit Thomas Lo thie hall, and was 1h) the private root 
15d) at the jail when the examination of Thomas took place. I 
took charge of his money (SLO0L00) at the time [ searched 


him. [was about the jail in the afternoon of Saturday and knew 


that 7- momnas Was confined in) yall told Deputy Shit Stanley to 
get his money it he was released before I got back. 

held him by Virtue ot thiis mtttimius (copied with (reorge . 
\\ lites té SUIETIOM a ana had no other authority for holding him. 
When [ saw Thomas in Georgia and prcdtel him the 850.00. &e.. | told 
hin thiat | had ine nto ia xter ( itv, and that there were no eriminal 
charges there against him, but that [ had not been to Poplar BlutF 


’ 


and did not know what might be there,and I told him that if 
15660 oT got any warrant for hisarrest that | would do my duty, but 
that | would not go out of the State of Tennessee to execute 
any paper 
The witness did not remember that he was a party to the habeas 
corpus proceedings, but when handed his return he said that it was 
the return made by him in that case. Witness went to Missouri to 
Investigate a report of the death of a desperado named John Tay- 
lor, who had murdered the former sherri? of this county and es- 
caped. 
Spring tt lds Peturn ly thi, Writ of Tlaheas Corpus. 
To the Hon. D. C. Trewiit, judge of the 4th judicial cireuit in Ten- 
hessec : 
In response to the writ of Halcas corpus issued for the body of G. 
U—vo55 
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157 =I: Thomas, it having been insisted in argument of att’y 

for petitioner that the sheriff, IL. J. Springfield, should be 
compelled to answer said writ, he now comes and voluntarily files 
this lus answer to said writ of hafeas corpus: 

Ile states that after his return from Missouri on yvesterday—Sun- 
day morning—-he received information that G. IL. Thomas, who had 
been discharge d from the jarl of Llamiulton county, would meet hin 
near the line between the State of Tennessee and the State of Georgia, 
and wanted to sce him to get his money. Understanding he had 

been discharged from custody & was at liberty, he went to the 
155) place designated for the purpose of delivering to him = two 

hundred dollars in money, the am’t he got from him when 
committed to jail. Ile went to the place designated and found him 
at liberty and under the control, power, OF custody of no one, so far 
as | know, and in the State of Croeorgia. 

| told him it would) be perfectly sufe for him to come to Chatta- 
hnhoaoga, so far as | knew, | had Investigated lis matters at Dexter, 
Mo., and found nothing acalinst him, but T had not heard from 
Poplar Blatt, Mo., but did not believe they wanted him: there. 

Said ‘Thomas further said to me that he lad heard about 

Ilu:mphries being in Chattanooga, but that he was not his 
15 = attorney; that the proceedings by White & Tumphries were 

not brought by his consent or knowledwe; that Mr. Snyder 
was his atty; that he had emploved him to wind up his business 
here and in) Missourt, and further that he (Thomas) inquired the 
address of the judge before whom the writ of haheas corpus was pend- 
ing, and, of lis own free will and accord, wrote the letter which he 
brought and delivered to Hon. D.C. Trewitt on vesterday, Monday, 
the 1Oth inst., which he makes an exhibit to this his return and 
makes it a paar of the same. Whi n he left him he was free and at 

full liberty togo when and where he pleases, so far as T know, 
160) and he, of lis own free will, refused to return to Chattanooga 

with lim. Ile further states that at the time said Thomas 
was, by order of G. M. Sherwood, turned over to Mr. IL. Sloop, af- 
fiant had not returned from Missouri and had the money in special 
deposit in First National Bank, and therefore said Stanley or Adams 
did not turn the same over to him: consequently his anxiety to 
fined him and deliverthe money to him: also to investigate the mat- 


ter and see for himself that he had been properly treated, both of 


Which he did. 
further atliant states that from the interview he had with said G. 
IH. Thomas he is a man of good mind and fully in possession of all 
his mental faculties and apparently 55 vears of age. 
Lol further aif’t says that said Thomas is not now under his 
control, custody — or power of either of his deputies or jailers. 
Further allt saveth not, and he asks that said petition be dis- 
hissed Upon Motion. 
I. J. SPRINGFIELD, Sherif. 
Swern to and subscribed before me Sept. 11, 1885. 


D.C. TREWHTTT, Judge, &e. 


Kndorsed: Filed Sept. 11th, 1883. A. R. Jones, clerk. 
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D. M. Dory testified as follows: 


In 1885 1 was lieutenant of the police force in Chattanooga, 
162. ‘Tenn.; about Sept. Ist, 1S85,a man came to me and said 
there was aman boarding at his house whose manner was 
such as to lead the landlord to suspect he had committed some 
crime and was secreting himself to avoid arrest; the landlord gave 
him the pleces of a letter which he said that he (the plamtitl in the 
ease) had written and torn Up, the pieces were pul together so that 
the letter could be read: it was addressed to Dr. W. TT. Whit- 
ledge, of Bartow, Fla., and informed him that the writer had 
grave apprehensions that he would be arrested and earrie! back 
to Mo.; that he wanted to go to some foreign country—Yueatan 
or some other place ; it requested Dr. Whitledge to 
163 =~) allow his whiskers to grow, so that he would resemble the 
writer, & then in the writer's name to procure a passport to 
Yueatan. It also requested Dr. Whitledge to proceed to Washing- 
ton, D.C and aequaint himself with the extradition treaties between 
this Government and others, so that the writer might go to a country 
where he would avoid being extradited ; that the writer could hot 
live with the penitentiary staring him in the face. (It was admitted 
by the plamtil that he wrote & tore up this letter.) 
Witness Doty went before a magistrate and took out a warrant, 
after advising with Chas. C. Suvder (one of the defendants 
lit In this suit), which charged the plaintitf with the ollense of 
“being a fugitive from justice.” 

The def ts offered to read and were proceeding to read In evidence 
this deposition of 1} B Morrow and coples of telegraps attached to 
said deposition; a copy of said deposition is hereunto attached, 
marked Exhibit “ oy and made a pear of this bill of exceptions. 


Ti leqrams of i. es Morrow. 


The Western Union Te I graph Company. 
i) © p. mm. 


Received at Chattanooga, Tenn., Sept. 10th, 1585. 


Dated Neosho, Mo., 10. 


To city marshal/, Chattanooga, Tenn. : 
Hold Humphrey & Thomas. Send description by mail. Letter 
sent. 


BD. J. MORROW, 
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165 The Western Union Telegraph Company. 
30 ]1 a.m. 


Received at Chattanooga, Tenn., Sept. 11, 1883. é> 
Dated Neosho, Mo., 11. 


To J. IL. Allen, ch’f police: 
They are charged for murder, if the right men. Wait for letter. 
B. J. MORROW. 
Tite rrogatori S Propo: nded ly Pp. VY mrow, 


In the Cireuit Court of the United States for the Southern Division 


of the Eastern District of Tennessee. 
Grorce TH. Trowas vs. TH. J. SprixGcerienp ef al. 


[nterrogatories LO be propounde d to... I}. \lorrow. n niaterl i| witness 
for the ad fendants, who resides in Neosho Missourt. 


160 It is agreed by the counsel for the plaintiff and defendants e 
that the Wilhess Pay adhswer thie chlbileNe | rate rroval rie - and 

eross-inte rrogatorls Ss, swear to his answers before an othicer author- 

ized by law to take a deposition — the Federal court, and we agree 


that the officer taking the deposition may seal it up and send it by 
mail to A. R. Elumes, clerk of the said court. 
Caption and certificate are waived, 
(Signed) De WITT, SILEPITERD & FRAZIER, 
Attorney sf y 1 I wan. . 
(Signed) WHEELER & MARSHALL, 
BLDER & WHITTE, 


Attorneys for Plaintiff. 


an a ema me 


0 ane — mon 


' 
Ist Interrogatory bv defendants’ attorney. State your name, 

167) ~—s age, place of residence, and your occupation or business. 
ria yy Saye, Pl List wok ‘il thre attached te legram., which 9 


purports to have been sent b\ you Sept, Oth, ISS3, and state whether 
or not you sent said telegram, and also give the date when you 
sent it. 
ord int. by same. Please explain fully why and under what cir- 
cumstances vou sent the telegram; what induced you to send the 
telegram. 
4th. Also please look aft the attach d li legram, which purports to 
have been sent by you Sept. 11th, 1883, and state whether or not 
you sent that telegram, and also state why you sent it. 
168 oth. State whether or not you know the defendants, H. J. 
Springtield, Chas. E. Stanley, and C. C. Snyder, or either of 


«> 


ne a A 
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them ; state whether or not they or either of them in any way pro- 
cured you to send the telegrams above enquired about; state whether 
or not you ever had any conference or correspondence with either of 
them before you sent said telegrams. 


C'ross- Ti f rroqatoru S. 


Ist. Hlow far is Neosho, Mo., from Pine Buff and Dexter City, Mo.? 
2nd. Hlow and from whom did vou get the names of Thomas and 
Humphreys, and what led you to telegraph here about them ? 
169 And if anything written or printed had anything to do with 
vour sending the telegrams please attach the communica- 
tions to your deposition, and if vou cannot attach the original, attach 
a copy , and if you cannot attach a Copy, state the substance of such 
communications, when received, from whom and from what place. 
ord. Did J. A. Allen, chief of police, answer your telegrams or 
other communications? If so, please attach his answer to your 
deposition ; and if you cannot, give its substance and date. 
ith. Please attach to and make a part of your deposition 
170 all telegrams, letters, and other communications you received 
from parties here or elsewhere relative to Thomas or Hum- 
phries, and if you cannot attach the originals attach copies, and if 
you cannot attach copies please vlVve the substance of all communl- 
cations received by vou from here or chy other point, and give the 
date thereof, the place from where soit, and from whom. 
oth. Who wanted Humphries & Thomas and how did you know 
they were wanted And attach any telegram or written or printed 
evidence that they were wanted to your deposition. 
Oth. Give the names of all persons with whom you have 
171 =o been in communication concerning the arrest of Ilumphries 
and ‘Thomas, 
7th. Did you send a letter or telegram (other than the two here- 
unto attached, dated Sept. 10th & 11th, 1855) or other communica- 
tion to J. A. Allen, chief of police’ If so, attach said communica- 
tion or a copy thereof to your deposition, and if you cannot do this 
give the substance of all communications from you to said Allen. 
Sth. If vou communicated with any one else here or elsewhere 
eoncerning Ilumphries ard Thomas, state with whom, and give 
the original communication, if you can; if not,a copy; and if 
172 = you cannot procure a copy, give the substance of such com- 
munication, 
9th. Whom had been killed and when and where had the murder 
been committed for which you wanted Humphries and Thomas 
held ? 
10th. Deseribe minutely and particaiarly the personal appearance 
of the murderers, giving their age, weight, height, occupation, 
KC., XC. 
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Deposition of LB. J. Morrow. 


In the Cireuit Court of the United States for the Southern Division 
of the Eastern District of Tennessee. 


Gro. H. Thomas vs. TH. J. SprixGrrecp ef al. 


B. J. Morrow, of lawful age, being first duly sworn, In answer to 
the inte rrocatories ana cross-interrogatories lie retlo attached, 


oe 


173 deposeth and saveth In answer to Ist Interrogatory : 

My name is Barton J. Morrow; I live in Neosho, Newton 
county, Mo.; my age is 45 years; [am recorder of decds within and 
for Newton county, Mo. 

Answer to 2nd literrogatory - The telegram attached to Interrog- 
atories dated 10th Sept., ISS4d, was sent by me; it Is the same as 
sent, if my recollection serves me rivht. | think the date of the 
telegram Is correct. 

Answer to drd interrogatory : In looking over the papers of Sept. 
Sth or Sth, P think the St. Louis Republican, my attention was 
called to the arrest of partics In Chattanooga by the name of Ifum- 

phries and Thomas. [ think that the licad lines were “ Im- 
174 portant arrest Ih Chattanooga.” Upon reading the item if 

struck me that [lumplhrey was probably one of the men who 
killed a man in our COUNTLYV by the name of Anderson, and that POs- 
sibly Thomas was an accomplice; the murder was committed In 
our county by three men; one of them was captured in Southeast 
Missouri: and brought back and convicted and sentenced to the 
penitentiary for a period of 90 vears, the other two escaping ; at the 
time of the murder Twas clerk of the circuit court of Newton county, 
Missouri, and knew of the indictment of all the parties and of the 

conviction of one of the parties (1 Thomas Willian). [showed 
175s tthe article referred to to the prosecuting attorney of Newton 

county and he advised me to telegraph to the marshal/ at 
Chattanooga, wlueh | did: at the same time | wrote a letter to the 
muarstial/ and Cut a slip from, one of the Neosho Papers, elVving A 
history of the killing and also a description of the persons engaged 
in it, and [think I sent him the slip cut from the St. Louis prtper 
that called my attention to the arrest. 

Answer to Interrogatory No. 4: [I sent the telegram of Sept. 11th 
in reply toa telegram from Marshal/ Allen. In the telegram from 

A. Allen he asked me the charges against Humphrey and 
‘homas, and I sent the telegram of Sept. 11th in answer to that 

telegram. | 
176 Answers to interrogatories Nos. 5 & 6: [I do not know H. 
J. Springtield, C. Ek. Stanley, or C. C. Snyder, or either of 
them. Neither of them ever in any way procured me to send the 


telegrams above enquired about. [ never had any conference or, 


correspondence with either of them before I sent the said telegram. 
Answer to Ist cross-interrogatory: It is about 325 miles from 
Neosho, Mo., to Poplar Blutl, and about the same distance to Dexter 


City. 


ae 
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Answer to 2nd interrogatory: As answered to direct interrogatory 
No. 3, | got the name-of Thomas and Humphrey from the “ St. 
Louis Republican” or “ Globe-Demoecrat.” I take the Daily 
177 ~=Republican, and the item was published under the head of 
“Criminal news.” Iam very certain it was in the “ Daily 
Republican” of Sept. Sth or 9th, 1883; may be possible it was In 
the “Globe-Democrat” of that date. | have not got the pauper in 
Which it was published and cannot attach — to these depositions, but 
the substance was that the two men were under arrest and were 
suspicious characters. The item referred to called the attention to 
the arrestasan “ Iniportant arrest.” | take the St. Louis Republican 
daily anid occasionally read the * Globe-Demoecrat.” 

Answer to 3rd cross-interrogatory: J. A. Allen answered my 

telegram and only enquired the charges against Hlumphrey 
17S) and Thomas. My telegram of Sept. llth was in reply to 

Allen’s telegram. I have not the telegram and cannot attach — 
to this ce position, 

Answer to 4th cross-interrogatory: I never received any other 
telegrams or letters from J. A. Allen or any one else relative to those 
men—not even a reply tosend deseription of Humphrey and Thomas. 
[ never rece ive d but the « ne te le Crrailhi about the parties, and that 
was from J. A. Allen in r ply tO Tn telegram of Ss pot. 1Oth, ISS4, 
and that was simply an inquiry as to the charge. I dismissed the 
whole matter from my mind, not hearing from them any more, 
and supposed that the description cent did not suit either of the 

ried. 3 
WEL Answer to cross-interrogatory 5° Thé sheriff of Newton 

county, Mo., wanted them if they proved to be the men who 
murdered Major Anderson; or, in other words, the State of Missouri 
wanted them. [knew the murderers of Major Anderson were wanted 
from the facts set out in mv answer to ord direct lniterrogatory. I 
knew of the circumstances of the murder, of the persons charged, of 
the indictment, and of the arrest and conviction of one of the parties. 

Answer to (ith cross-i1nte rrogators ; have hever corre sponded with 
any one In relation to this matter except the telegrams sent and 

hereto attached, and the letter written sending the printed 
ISO description of the murderers of Major Anderson and history of 
the case, 

Answer to 7th eross-interrogatory: [ do not recoliect of writing 
but one leiter, and the telegrams and letters of 10th and 11th Sept., 
ISS3, hereto attached, are all the telegrams and letters I sent in rela- 
tion to the matter. 

Answer to Sth cross-interrogatory: My Ist telegram was directed 
to city marshal/, (Chattanooga, Tenhessee. The reply Was signed by 
J. A. Allen, chief of police. I don’t remember how the letter was 
addressed. [fit was written before the telegram was received, it was 
directed as telegram of 10th September. If after receipt of answer 
to Ist telegram, it was directed to J.-A. Allen, chief of police. I 

received no answer to my letter or letters written to city 
181) —)—somarshal/ or J. A. Allen. 
Answer to ‘th cross-interrogatorv : One John W. Anderson 
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had been killed—usually ealled Major Anderson. The indictment 
alleges that Thomas Killian, John Humphrey, and John Hubbard, 
alias Joun Wilson, on the 2oth dav of August, A. 1). LS7>5, at the 
county of Newton, in the State of Mo., feloniously, willfully, delib- 
erately, on purpose, and of their malice aforethought, did kill and 
murder John W. Anderson, ete., ete, which indictment was filed in 
the office of the clerk of cireuit court of Newton cOUTILY, Mo., on the 
Sth day of November, 1875, by the afliant, b. J. Morrow, who was 
then clerk of said court. 
Answer to cross-interrogatory No. 10: It is impossible for 
152 me to desertbe the parties, as I never saw ILumphrevs or 
Hubbard, a//as Wilson,and [cannot now find a paper giving 
the description, but the slip-—cut from one of our county papers— 
Which IT mailed to the marshal/at Chattanooga, Tenn., gave a good 
description of the men concerned in the murder, as it was said by 
persons who knew them. 


BARTON J. MORROW. 
STATE OF Missouri, County of Newton : 


IR. M. Randle, notary public, of Newton county, Mo., whose com- 
Mission expires Sept. Yth, 1SS6,do hereby certify that the foregoing 
answers to the interrogatories hereto attached were made by Barton 

J. Morrow, he, the said Barton J. Morrow, being by me first duly 
LS sworn to give true and perfect answers to such questions as 

would be propounded to him by said interrogatories ; that 
said answers were reduced to writing by himself in my presence, 

[In testimony whereof IT hereunto set my hand and official seal. 
Done at office, In Newton, Mo., this the 19th day of September, A. oD. 
ISS-h. 

R. M. RANDLE, 
Not ry Public, Newton ¢ ounty, Mo. 
Notary fee, $1.00. 


After the deft'ts’ att'y had read the Ist, 2nd, & 5rd direet questions 
and the answers thereto and the telegrams the court, of his own 
motion, excluded said deposition and the telegrams, the court 
1S stating at thetime that “said telegrams are subsequent to the 
comnilssion of the trespass complained of and not material to 

anv issue ratsed by the pleadings.’ 

To each of the aforesaid rulings and matters each of the defend- 
ants duly excepted. 

The defendants insisted that the evidence showed that if the de- 
fendants Stanley and Springfield were guilty, in connection with 
deft Snyder, of the matters alieged in the declaration they were 
guilty in different and unequal degrees—that is to say, the defend- 
ant Snyder was the clief wrong-doer, and there were circumstances 

of aggravation proven against him which did not exist 
185 sas to the defendants Stanley and Springfield, and the evi- 

dence also tended to show circumstances In mitigation as to 
defendants Springtield and Stanley which did not apply to defend- 
ant Snyder. 
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Among other things not excepted to the court charged the jury 
that to entitle the plaintiff to a verdict against all the def’ts as 
joint trespassers, it must appear from the evidence in the case that 
they all acted in concert in committing the ee complained 
of ; that those who confederate to do an unlawful act are to be held 
guilty of the whole; if some of the def'ts aided and assisted the others 
to commit the tort or assented to the tort committed by the others 
they would all be jointly lable, and if all the def'ts were found to 
be guilty jointly of the torts alleged and complained of in the decla- 

ration, each and all of the defts would be liable for the en- 
186 tire damages sustained by the plaintiff; that if they believed 

all the defts to be jointly guilty of the trespass or wrongs 
complained of, each deft would be liable for the whole damages in- 
flicted on the plaintiff, although one of the def’ts might have been 
cuilty of greater aggravation than the others, they might consider 
what damages, actual and punitive, which, aceording to previous 
instructions not excepted to, the def’ts ought to pay to plaintiff, and 
that sum they ought to return as their solid verdict jointly against 
all the det ts. 

To each divisible part of this part of the charge ach of the def’ts 
duly excepted, Lut were relieved by the court from stating the 
grounds and causes of their several exceptions. 

each of the def’ts tenders this as his bill of exceptions in 
187 _—sthis cause in open court to the judge presiding, when the 
court signed and sealed and allowed the same and ordered 
that it be filed as the bill of exceptions of each of the def’ts, on this 
the 27 day of Octo., 18584. 
(Signed) JNO. BAXTER, [seat.] 
Circuit Judge, &«e. 


Endorsed: Damages. No. 74. In the U. S. cireuit, at Chatta- 
nooga. Geo. H. Thomas vs. H. J. Springfield ef a/s. Bill of excep- 
tions. Filed Oct. 28,1884. <A. R. Humes, clerk U.S. e’r. c’t. 


Supersedeas & Appeal Bond. 


Know all men by these presents that we, H. J. Springfield, C. E. 
Stanley, and C. C. Snyder and H. b. Springfield, C. E. Shelton, & 
Hl. C. Beck, Joe D. Fonte, are held and firmly bound unto Geo. H. 
Thomas in the:full and just sum of twelve thousand dollars, to be 
paid to the said Geo. IL. Thomas or his certain attorney, executors, 

administrators, or assigns: to which payment, well and truly 
ISS. _ to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 22nd day of October, in the 
year of our Lord one thousand eight hundred and eighty-four. 

Whereas lately, at a term of the circuit court of the United States 
for the southern division of the eastern dist. of Tenn., in a suit de- 
pending in said court between Geo. H. Thomas, pl: ‘intiff, and H. J. 
Springtield, C. E. Stanley, and C. C. Snyder, de fendants, a judgment 
was rendered against the said H. J. Springfield, C. KE. Stanley, and 
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©. C. Snyder in favor of the said Geo. H. Thomas, on the 9th day 
of Oct., 1884, for seven thousand dollars besides costs, and the said 
Hf. J. Springfield, C. E. Stanley, & C. C. Snyder, having obtained a 
writ of error and filed a copy thereof in the clerk’s office of the said 
court to reverse the judgment in the aforesaid suit, and a citation, 
directed to the said Ceo. YT. Thomas and his attorneys of record, 

Wheeler & Marshall, Elder & White, citing and admonishing 
189 them to be and appear at a Supreme Court of the United 

States to be holden at Washington the second Monday of Oc- 
tober next: 

Now, the condition of the above obligation is such that if the 
said IL. J. Springfield, C. E. Stanley, & ©. C. Snyder shall prosecute 
their said writ of error to effect, and answer all damages and costs 
if they fail to make their plea good, then the above obligation to be 
void; else to remain in full force and virtue. 

H. J. SPRINGEIELD. at 
C. E. STANLEY. SEAL. 
C. C. SNYDER. SEAL. | 
Hk. B. SPRINGEIELD.  [seat. 
C. E. SHELTON. SEAL. 
H.C. BECK. [| SEAL. 
JOE D. FONTE. [ SEAL. 


Sealed and delivered in presence of— 
W. G. McADOO, Jr., 
Deputy Clerk: U. S. Cireuit Court. 


Approved by and ordered to operate as a supersedeas Oct. 27, 1884. 
JNO. BAXTER, 
Circuit Judge. 
Filed Oct, 28, 1884. 
A. R. HUMES, 
Clerk U. 8. Cr. Crt. 


190) | Strate or TENNESSEE, //amilton County : 


Personally appeared before me It. b. Springfield, one of the sure- 
ties on the bond, hereto attached, of C. C. Snyder, ri. d. Springfield, 
and C. Ik. Stanley, exeeuted by them to obtain a writ of error & 
supersedeas from the juadgmentagainst them rendered by the cireuit 
cour! of the United States for the southern division of the eastern 
district of Tennessee, in the ease of | rcOrge Il. Thomas against them, 
and made oath in due form of law that he is the owner in his own 
right of real estate situate In Hamiiton county, Tennessee, worth 
six thousand dellars; that the same is not incumbered in any way, 
and is liable to execution. <Affiant states that he is not in debt in 
any way and, besides the lands above set forth, he owns at least two 

thousand, dollars’ worth of notes and other personal property 
191) sand assets, and he owns a valuable tract of land in the State 
of Alabama. 


Il. b. SPRINGFIELD. 
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Sworn to & subseribed before me Oct. 22, 1884. 
A. R. HUMES, Clerk 
By W. G. McADOO, ~ 
Dep't. Clerk. 
Filed Oct. 28, 1SS4. 
A. R. HUMES, 
Clerk U.S. C’r. Ct. 


Srate or TeNNessee, Hami/ton County: 


Personally appeared before the undersigned, Wm. G. MeAdoo, dep. 
clerk of the circuit court of the United States for the southern di- 
vision of the eastern district of Tennessee, H. C. Beek and C. E. 
Shelton, citizens of Hamilton county, Tennessee, sureties on the 
bond of C. C. Snyder, C. E. Stanley, and H. J. Springfield, hereto at- 
tached, executed to obtain writ of error and supersedeas from the 
judement of said United States circuit court against them in the 
case of George IT. Thomas against them,and made oath as follows: 

The said IL. C. Beek makes oath that he is worth, over and 
192 above all liabilities and exemptions, at least eight thousand 

dollars: that he has four thousand dollars’ worth of real CS- 
tate which is not encumbered in any way, and that he has other 
real estate worth ten thousand dollars, which is encumbered to the 
extent of three thousand tive hundred dollars. 

The sald (* I. Shelton Ni ikes oath that he OWS unineumbered 
real estate,situate in Hamilton and Jaices counties, Tennessee, worth, 
over and above the homestead exemption, six thousand dollars. ‘The 
real ¢ state of the said I] U. Beck, ay reinbefore referred Lo, is situate 
in the county of Hamilton and in the city of Chattanooga. This 

alidavit is made to accompany said bond and to satisfy the court of 
the solve ney of the sureties. 

The said C. EF. Shelton has no lhabilities and there are no encum- 
branees on his lands at all. 

H. C. BECK. 
C. E. SHELTON. 


193 Sworn to & subseribed before me Oct. 25, 1884. 
W. G. McADOO, Jr., 
Deputy Clerk, &e. 

Filed Oct. 28,-1884. 

A. R. HUMES, 
Clerk U.S. Or. Ct. 
STATE OF TENNESSER, [lamilton County : 

Personally appeared before me Foe D. Fonte, one of the securities 
on the bond hereunto attached of C. C. Snyder, H. J. Springfield, 
and C. E. Stanley, executed by them to obtain a writ of error and 
supersedeas from the judgment against them, rendered by the cir- 
cuit court of the United States for the southern division of the east- 
ern district of ‘Tennessee, in case of George H. Thomas against 
them, and made oath in due form of law that he is the owner in his 
own right of real estate, situated in Loudon county, Tennessee, worth 
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five thousand dollars ($5,000.00); that the same is not incumbered 
In any way and is liable to execution. Afliant also gtates 
14 that he is the owner of eight thousand dollars’ (85,000.00) 
worth of pe rsonal property, consisting of.a stock of drugs, 
solvent notes, and other personal property, over and above labili- 
ties. 


JOK D. ®ONTE. 


Sworn to and subscribed before me Oct. 25th, ISS4. 
A: R. HUMES, Clerk, 
By W. G. McADOO, Jn, Dept. CTR. 
Filed Oct. 28, 1884. 
A. R. HUMES. 
Cli Py | LU, Ss, CT. By 


Unirep States OF AMERICA, } 

Clerk's Office, Cirenit Court, Eastern District of Tennessee, | 
[, A. hk. Humes, clerk of the circuit court of the United States 
for the eastern district of Tennessee and southern division thereof, 
do hereby certify that the foregoing one hundred and = ninety- 
three and one-half (195!) pages contain a full, true, and) perfect 
transcript of the reeord and proceedings had in the case in 
195) = the caption mentioned, viz., George Il. Thomas versus HL. J. 
Springtield, C. I. Stanley, and C.C. Snyder, docket No. 74, 
In said court; and I do further certify that the originai writ of error 
and citation are hereto attached and forwarded with this transeript. 
In testimony whereof [have hereunto subseribed my name ofh- 
cially and atlixed the seal of said court, at Chattanooga, within said 

district, this 21st day of September, A. D. 1885. 


The Seal of the United States Cireuit Court.) 
{ District of East Tenn,, Southern Div'n. — f 
A. R. HUMES, Clerk, 
By W. G. McADOO, Jr, 
Deputy Clerk. 


(ost of transcript, 249 folios,@ 10e... 824 90 


Certificate and seal .-_-- a a 35 
Total sisi imi tim citi cid ll alae S.) 23) 


Received of defendants Springfield and Stanley twenty-five & 29, 
dollars in full of costs for the foregoing transcript this Oet. 9, 1SS5. 
A..R. HUMES, Clerk. 
By W. G. McADOO, Jn, 
Dejouty (‘le rk: 
196 Usirreo Srates oF AMERICA, 8s: 
The President of the United States to the honorable the judges of 
circuit court of the United States for the southern division of the 
eastern district of ‘Tennessee, Greeting: 


Because in the record and proceedings as alsoin the rendition of the 
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judgment of a plea which is in the said cireuit court, before you, 
between Geo. H. Thomas, plaintiff, and H. J. Springfield, ¢ E. 
Stanley, & C. C. Snvder, defendant, a manifest error hath 
happened, to the great damage of the said H. J. Springtield, 
 o Stanley, ee & Snvder, as by their complaint appears, 
we, being willing that error, if any hath been, should be duly 
corrected and fulland speedy justice done to the parties aforesaid in 
this behalf, do command vou, if judgment be therein given, that 
then, under your seal, distinetly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington, on the second Monday 
of Octobe r next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being Inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and customs of the 
United States should be done. a 
Witness the [lonorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 27 day of October, in the year of our Lord one 
thousand eight hundred and eig! ity-four. 


A. R. HUMES, 
('), rk: of thie (‘ireuit (nurt of the (United State Ss for the 
Noutle ri Di i 104N of thie taste rit District of Tennessee, 


By W. G. MeADOO, Jr., 
Deputy Clerk. 


Allowed by— 


JNO. BAXTER, 
Circuit Judge, & 


{[Endorsed:] Filed Oct. 28, 1884. A. R. Humes, clerk U. S. 


er. e't. 


197 The United States of America to Geo. H. Thomas and your 
attorneys of record, viz., Wheeler & Marshall, Elder & 

White, Greeting : 

You are hereby cited and admonished to be and appear at a su- 
preme courtof the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
southern division of the eastern district of Tennessee, wherein H. 
J. Springfie ld, C. E. Stanley, & C. C. Snvder are plaintiffs in error 
and vou, the said Geo. Hl. Thomas, is defendant in error, to show 
cause, if any there be, why the judgment rendered against the said 
plaintiffs in error, as in the said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief justice of the 


ea aaa at 
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Supreme Court of the United States, this 27 day of October, in the 
of our Lord one thousand eight hundred and eiglity-four. 
JNO. BANTER, 
Circuit Judge, VC. 


198 On this — day of ——, in the year of our Lord one thou- 
sand eight hundred and eighty-—, personally appeared —— 
before me, the subscriber, —— and makes oath that he 
delivered a true copy of the within citation to 
Sworn to and subseribed the — —, A. D. 1SS-. 
We herebyfacknowledge due and legal service of the within citation 
this Oct. 28, 155-4. 


ELDER & WHITE, 
WHEELER & MARSHALL, 
Alt ‘ys for (100. IT. Thomas. 
[ Endorsed :] Filed Oct. 28, 1884. A. R. Humes, clerk U. S. 
cr. c't. 
Endorsed on eover: E. Tennessee C.C. U.S. No. 388. HL. J. 
Springtield, C. E. Stanley, and C. C. Snyder, plaintiffs in error, vs. 
George Hl. Thomas. Filed October 13, 1555. 
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IN THE 


Supreme Court of the United States. 
October Term, 1889. 


HENRY T. THOMES 

— y i F 

JAMES A. MURRAY, SILAS FL KING eZ 519. 
anp MARCUS DALY. 


EXTRACTS FROM RECORD. 


SILAS F. KING, MARCUS DALY axp) 
JAMES A. MURRAY, PrLatstirres. | 
SAMUEL LEWIS. HENRY THOMES | 


ET AL. (11 OTHERS). 


The plaintiffs In the above-entitied action complain of the 
defendants tn said action, and allege— 

That they are now and for a long time prior hereto have 
been the owners of and entitled to the Possession of that cer- 
tain tract or parcel of land situate in the county of Silver 
Bow, in the Territory of Montana, and known and described 
as follows: That certain lode or quartz mining claim known 
as the Silver King Lode Claim in the Summit Valley Mining 
District. and bounded as follows, to wit: . . , Cone 
taining an area of six and sixty-four one hundred acres. 

That while the plaintiffs were so seized and possessed, the 
defendants afterwards entered into the POSSeSSTON of the said 
premises and took the POSSESSION thereof from the plaintiffs, 
and now unlawfully withhold the possession thereof from 
plaintiffs, to their damage in the sum of ten thousand dollars. 

Wherefore plaintiffs pray judgment against the said de- 
fendants— 

Ist. For the recovery of the possession of the said de- 
manded pre mises and for the sum of ten thousand dollars 
for the withholding the POSSESSION thereof. (Folio 4.) 


Answer of Henry T. Thomes. 


After denving sundry allegations of the plamtitfis’ eom- 


ee 
} tint. hie save 


, . . , 7 ’ 
“DT honidanit, further mls Werhy, ride LL be thi tects tor in that 


a ie ' | leat TTCOT _ he 
he is now, and was at the date of the commencement of this 

| | " ’ ] : ; , ;" } . . . 
ageton, The OWher TL Pposscsst Of that portion of the property 


i it Poeckdbatdi ~ CCOOPTTTOLELELLL. Wiile i} ht narticularls ile- 
on j sa°yt @ . | 4 ) ; a - 
eribed as follows, to wi Lots No. ereht (S) and nine (9). in 
ade 1} ees # . 
iVe'l per\\ ountyv, 
‘Ah al 
a ttle Perritory 
i ] ; " ht . : | ] " . +] t — . 

1) reredaadait. il nerilis werd (hiscialidbiss aaiay Titie toa] lniterest 
or possession oof anv part or portion of the @round de- 
Sertboad dp pingntiits cotapblatt save thd ENCOT the portion 


' i ’ ’ ; 1 ' . ** * }. . cee 
thereol above deseribed aba chatted (bolo ') sihicl é.) 


\ relict te) rolsrtnititis horsethe recovery ot thre HOsSeSSTON) ray 
} 


tha Dpretibises Th) Contre MsVoidie one dollar dearay Ss. (loli 
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IN THE SUPREME COURT U. & 


JERFERSON MeCAULE) 
SILAS FO KING. MARCUS DALY ¢ Xe: 228 
isp JAMES A. MURRAY 


rer” } . . 47 7 : ‘ » 
Phe con pean i this case ds the same as that in the pre- 


ceeding case of Thomes ¢. Murray «fa/., No. 519. (Folio 2.) 


ae ar pet 


IN THE 
. | _ 


Supreme Court of the Chuted States. 


Ocroner Terw, 188%. 


oe 


BENJAMIN C. KINGSBURY 


> No. 521. 
JAMES A. MURRAY, MARCUS DALY, 
anp SILAS F. KING. 


Leeply la Motion ty) Dismiss. 


In reply to the defendant’s motion to dismiss, the plaintiff 
in error submits that the arnount in controversy in said case 
exceeds the sum or value of five thousand dollars, exclusive 
of costs, as is shown by the affidavit herewith submitted. 

Plaintiff in error therefore asks that the motion to dis- 
miss be overruled. 

S. S. BURDETT, 
Attori ey for Plaintiff in Error. 


IN THE SUPREME COURT OF THE UNITED STATES. 


Bensamin (C. Kinospury. Plaintiff in Error, ) 
ey 
Srras EF. King ef a/.. Defendants in _—— 


SratreE oF Monrana, ) 
County otk Silver Bor. ) 


tg 
f 


ad 


Edwin Il. Irvine, F. F. Irvine, John A. Cannon, James 
W. Murphy, and Robert M. Cobban, being first duly sworn, 
says on oath, each for himself, that he is now and for some 
time since has been a real estate agent and broker in Butte 
City, in Silver Bow county, State of Montana; that affiant 
is and has been for a long time sinee well acquainted with 
the values of real estate in Butte City, in Silver Bow county, 
State of Montana; that affiant is well acquainted with the 
ground described in the complaint of the plaintiffs, Silas F. 
King ef a/., and known as and called the Silver King lode 
claim ; that the said lode claim is situated partly within the 
limits of the city of Butte, and has been occupied fora long 
time since with numerous residences ; that in the opinion of 
affiant the said ground ineluded within the limits of the said ° 
Silver King lode claim, and at the date of the judgment 
herein rendered, to wit, October 22, IS86, was of the rea- 
sonable value of twenty thousand dollars at least. 

JOHN A. CANNON, 
ROBERT M. COBBAN. 
EK. H. IRVINE. 
JAMES W. MURPHY. 
r. F. IRVINE. 


Subseribed and sworn to before me this 20th day of Feb- 
ruary, 1890. 
[ SEAL. | JOHN F. FORBIS, 
Notary Public. 


IN THE 


Supreme Court of the Cluited States, 


OcroBek Term, IS8%. 


JEFFERSIN McCAULEY | 

a: No. 520. 
SILAS F. KING. MARCUS DALY. | 
anp JAMES A. MURRAY. | 


Reply AL VMotion lo Pismiss. 


In reply to the defendant’s motion to dismiss, the plain- 
tiff in error submits that the amount in controversy in said 
case exceeds the sum or value of tive thousand dollars, 
exclusive of costs, as is shown by the affidavits herewith 
submitted. 

Plaintiff in error therefore asks that the motion to dismiss 
be overruled. 

S. S. BURDETT, 
Attorney yor Plaintiff in Error. 


IN THE SUPREME COURT OF THE UNITED STATES OF AMERICA 


JerFERSIN MceCaurry, Plaintiff in Error, | 


, : . . , No. Dv?t). 
Sinas F. King, Marous Dary, and James | 
A. Murray, Defendants in error. J 


SratE oF MonNTANA, ? 
County of Nilver Bow, 5 g 

Jefersin McCauley, being tirst duly sworn, on oath doth 
depose and say, that he is the above-named plaintiff in error. 

That he is now and was at the date of the judgment of 
the Supreme Court of Montana Territory from which a writ 
of error Was taken in this cause to the Supreme Court of the 
[nited States. 

That he knows the value of the property specified in his 
fhiswer it} 

That the same is lot ten (10) in block seven (7) in Butte 
City, Silver Bow county, Montana. 

That the value of aid lot and thre permanent improve- 
ments thereon was at the date of the rendition of sald judg- 
ment herein in the said Supreme Court of Montana Territory, 
and is now over five thousand dollars, to-wit, fifty-five hun- 
dred dollars. 

That there is on said lot a wood and substantial brick 
dwelling use of eight revorits, and fences and out-houses. 

That the value of the surface ground of the premises de- 
seribed in the complaint of the defendants in error in this 
cause, and for the possession of which plaintiff in error was 
sued in this cause, is over fifty thousand dollars. 

And further afliant sayeth not. 

JEFFERSIN McCAULEY. 

Subscribed and sworn to before me, this eighth dav of 
February, A, D. 1890. 

| SEAL. | WILL L. CLARK, 

Clerk of the District Court of the Second 
Sudicial District of the State of Montana. 


IN THE. SUPREME COURT OF THE UNITED STATES OF AMERICA. 


Jerrersin MecCacrey. Plaintiff in Error, 


/* - 
—" ‘ , No. 520. 
Siras F. Kine, Marevs Dary, and James | 


A. Murray, Defendants in Error. 


SraTe oF Monrana, ? 
(lounty or Nilay 7 Pow. ) 
John A. Cannon and James W. Murphy, being first duly 
sworn, on oath doth depose and say, each for himself, that 


XN x - 


he is over the age of 21 vears,and a resident of Butte City, 
Silver Bow county, Montana. 

That he knows lot ten (10) in block seven (7) in Butte 
City, Silver Bow county, Montana. 

That there is on said lot a good substantial brick house 
with fence and onut-houses. 

That on the first day of January, !887, and from that 
time to this, the value of said lot and substantial improve- 
ments on the same were in excess of five thousand dollars. 


’ 


That they would estimate the valae of the same to be 
about fiftv-tive hundred dollars. . 

That he is aequainte’ with the value of real estate in 
said Butte City, and has been «a dealer in the same. 

That the value of all the property specified in the com- 
plaint in this cause, to wit, the Silver King lode premises, ex- 
eluding any value that may be in any mineral-bearing vein, 
is over fiftv thousand dollars. 

JOHN A. CANNON, 
JAMES W. MURPHY. 


Subseribed and sworn to before me, this eighth day of 
rebruary, A. D. 1890. 
(SEAL. ] WILLIAM J. NAUGHTEN, 
Notary Public. 


IN "THE 


Supreme Court of the Cited States. 


Il. T. THOMAS, PLatsxtivre Is Error, 


SILAS FL RING, MARCUS DALY, JAMES D. MURRAY, 


DEFENDANTS IN ERROR. 


AFPPIDAVIT 


STATE OF MONTANA, } 
County of Silver Bow, | ™ 
John E. Lloyd, being first duly sworn, on his oath says 
that he ts a resident of the city of Butte, Silver Bow county, 
Montana: that heis familiar with the location and situation 
of lots Nos. 8 and 9,in block No.9, in the town site of Butte, 
the same being located in the Silver King lode mining elaim ; 
that he is familiar with the value and prices of the real 
estate in the said city of Butte, and especially with the value 
of said lots 8 and 9, in block 9, and afliant says that the said 

lots are worth the sum of 85,000 and more. 
Joun E. Lioyp. 


Sworn to before me and sigued im my presence this 24th 
day of February, A. D. 1890. 
[SEAL. | Gro. W. SPROULE, 
Notary Public, Montana. 


‘) 
STATE OF MONTANA, ee 

L, Will. L. Clark, clerk of the second judicial district court 
of the State of Montana in and for the COUNRLY of Silver 
Bow, the same being a court of record, do hereby certify that 
Creores \\ Sproul Salk adduiy Lp) pO ited, acting, and qualified 
notary publie within and tor the 
of Montana that his COMMISSION 
date of the exeeution of the anne 


verily bel 


ta & 


eenutne, and that all lis acts as su 

titled to full faith and eredencee 
Witness my hand and the seal of 

this 24th day of February, [S00 


|SEAL. | 


| endorsed 


Supreme Court | 
s 


a/ 


\flida 
controver 
I Stamped : | Otftee Supreme Court 


ace . 
i 
Ni In HNneV., CICrKR 


James II, 


Ol Tfenry ‘PT. Thomas, prif in er 


eri 


Dice oe + aon IY 
ounty of Silver Bow, State 


ntl 


ioree 


istrument 


? 
as such notar pour tol ay S 
cl) notary Pubie are Cll 


CLARK. Clerk. 


Oct rterm, ISS. 


No. 
ror, us Jas. A. Murray ef 


‘voras to value of matter 
U.S. Filed Mar. 7, 1890. 


IN THE SUPREME COURT OF THE UNITED STATES 


Hk. T. Trosas, Plaintiff in’ Error, | 
— tay » Affidavit. 
Sinas F. King, Mareus Dary, James D. Mur- | 
ray, Defendants in Error. J 
Stare or MONTANA, } 


f ounty of NS,/ Cr i; mv, 


Harry Nicholls, being first duly sworn, on his oath says 
that he is a resident of thi city Ol butte, Silver Dow county, 
Montana: that he is familiar with the location and situation 
of lots Nos. Sand 9. in block No. 9 in the town site of Butte, 
Sihdaie being located in the Silver King lode mining claim ; 
that he is familiar with the value am. prices of the real 


state in the said city of Butte, and especially with the value 
; 2 } r ‘> & . . 

of said lots S and @ in block 9: and affiant savs that the 

sald lots are worth the sum of So.0U00.00 and more. 


lLlarry NICHOLLS. 


Sworn to before me and signed in my presence this 24th 
day of February, A. D. 1800 
[SEAL. | Gro. W. SpROULE, 
Notary Public 
STATE OF MONTANA, ] 
County of Silver Bow, } 

I, Will. L. Clark, clerk of the second judicial district court 
of the State of Montana in and for the county of Silver 
Bow, the same being a court of record, do hereby certify 
that George W. Sproule is a duly appointed, acting, and 
qualified notary public within and for the county of Silver 
Bow, State of Montana; that his commission was in full 


4 


force at the date of the execution of the annexed instru- 
ment; that I verily believe his signature thereto as such 
notary publie is genuine, and that all his acts as such notary 
public are entitled to full faith and eredence. 
Witness my hand and the seal of said court hereto affixed 
this 24th day of February, ISO. 
|SEAL. | Winn. L. Crark, Clerk. 


| Endorsed:] Sup. Court U.S. Oct’rterm, 1889. No. 519. 
Henry ‘T. Thomas, plff in error, vs. Jas. A. Murray & al. 
Affdavit on part of pl'ff in error as to value of matter in 
CONLPOVERrSY, 

[Stamped :] Office Supreme Court U.S. Filed Mar.7, 1890. 


James Hl. McKenney, clerk. 


IN THE 


Supreme Court of the Clnited States. 


> 


HENRY T. THOMES 


No. 519. 
JAMES A. MURRAY. SILAS F. KING, axp 
MARCUS DALY. 


— 


JEFFERSON MceCAULEY 


‘* | 
, . No. 520. 
SILAS F. KING, MARCUS DALY, xp | 
JAMES A. MURRAY 


BENJAMIN C. KINGSBURY 


JAMES A. MURRAY, MARCUS DALY, anp 
SILAS BF. KING, 


— 
. 


l fidavd or Lovwis hi See dseeetsidi ay sepport of Lh fendants 
Motion to Dismiss Wireits of hervor herein. 


SratTE OF MONTANA, ?) 
f pet pel if oir Nil rep Bow, ) 


Pa) “ 


Louis LiktneMann, being duly sworn, deposes and says: 


Lam oS vears of age, and have no dnterest in the above- 


entitled suits; Iam a resident of the city of Butte, Mon- 
tana: Lown twolotsin Block Number Seven, in the town-site 
of the city of Butte aforesaid, formerly the town of Dutte: 
[ bought those lots in ISS4. and have lived on one of them 
ever since; in the year IS87, and more particularly in’ the 
month of January of sald year, none of the lots it} sald 
Block Number Seven were worth over one thousand dollars ; 
since then, and particularly within one vear past, the valnes 
of real estate in the city of Butte, aforesaid, have taken a 
gvreal rise, and, in CONSEQUENCE, lots in said block are Dow 


worth considerably ire, 


LOUIS LIENEMANN. 


Subseribed and sworn to before me, this 12th dav of 
March, IS90. 
[SEAL. | WILL. L. CLARK, 
Cleri of Necond Judicial District Court of 
Ntute of Montana. 


AFFIDAVIT OF GUSTAVE A. KORNDERG. 


Sratsé oF Monrana,. ? 
7 ° 7° } 
County OT Nilay 7’ Bow. ) 


a. 


Gousrave A. Kornpers, being duly sworn, deposes and 
Says : 

lam 24 vears of ave,a resident of the city of Butte, 
Silver Bow county, Montana, and have no interest in the 
above-cotitled suits. | 

[ have lived in said city of Butte for six vears last past. 
[ama Denuty United States Mineral Surveyor, | annex 
to this athdavit a copy of a portion of the official plat of the 
town-site of the city (formerly town) of Butte aforesaid, 


showing Blocks 7, S,and 9, in said town-site, with the streets 


and allevs on which the lots in said blocks front or abut ; 
showing, also, the numbers of the lots and the width of 
them. also. the lines of the “Silver King” claim. * This 
plat is a correct copy of said official plat, as far as it goes. 

[am well acquainted with the ground covered by said 
bloeks, and have been for several vears. I know the value 
of real estate In the city of butte aforesaid, and particularly 
in the vicinity of said blocks. [own property in that vieinity, 
and at one time negotiated for the purchase of lots in Block 
No. 8. 

Lots 4. 5. and 6, in said Block 7, have a total frontage of 
LO feet. The outside value of said lots to day is less than 
£5,000, and real estate in said city of Butte is higher now 
than it ever has been. In IS86, ISS7, and ISSS, said three 
lots together were not worth over SL,500 at any time. 

Lot lO, in said Block 7, in the town site of said city of 
boutte. l consider worth te day, at the outs de, S100, The 


lnprovements ert sand let | consider to he worth about 


S10, making =3.000 for the lot and the Improvements, 
and this is the highest value said lots and improvements 
ever have had. 

Lots S and %. in Block 9 in the town-site of said city of 
Duatte, are worth at this day, It) En Op lnion, =1,000.00 each, 
and all of the improvements thereon are worth S1,.200.00 at 
the outside, making a total of 83,200.00 for the two lots and 
the improvements. A wing of a honse on Lot No. 7 afore- 
-aid, Block 9, extends over on to Lot Sa few feet: Ihave not 
included this wing in the foregoing estimate of the value of 
the improvements. Tf it were to be included, it would add 
about SDOOLO0 to it, 

In the year ISS7 said Lots & and 1B and the Improve- 
ments, would have been worth S1,000.00 less. 

The value of all of said above-mentioned lots Was as high 


in ISST as it was at any time prior thereto, if not higher. 


4 


Said Lots 4,5, and 6,in Block 7, are now, and were at all 
times in question, vacant and unimproved, Pe 


GUSTAVE A. KORNBERG. 


Subscribed and sworn to before me, this lzth day of 
March, 1890. 
(SEAL. | WILL. L. CLARK, 
Clerk of the Second Judicial District Court 
ot the Ntate of Montana. 


Ouvp] 
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AFFIDAVIT OF JOHN H. CURTIS. 


‘Strate oF Montana, ) _ 
Claunty of Nelver [sow ) ee 

Joun I. Curris, being duly sworn, deposes and says: | 
am 50 vears of avesand a resident of the city of butte, Sil 
ver Bow county, Montana. [have no interest in the above 
entitled suits. 

[ have lived in said city of Butte for over eight vears, and 
during that time have been actively nic extensively eheaged 
in the real estate business—buying, selling, and leasing real 
estate in said city of Butte and vicinity ; and Town a large 
amount of real property in said city. 

[ am well acquainted with Lots 4,5, and 6, in Bloek 7; 
Lot 10, in Block 7: and Lots S and {in Block 9%: all in the 
townsite of said city (formerly town) of Butte. [have 
had charge, As aveni, of property in the Vieinity of said lots, 
and have also bought and sold property in that vicinity. 

In the vear ISS7, particularly in the month of January of 


im my opinion, Was 


said year, the outside value of said lots, 
as follows, to wit: 

Lots 4.5. and 6.in Block 7, 8250.00 each. Said lots were 
then, and still are, vacant and unimproved. 

Lot 10, in Block 7, 8400.00; the improvements thereon 
S 1.000, 

Lots S and % in Bloek & less than S#00.00 each. 

Since ISS7T the value of said properties lias ereatlh in- 
creased, but would not mow, however, exceed double the 
value of ISS7,so that, by allowing double the value of ISS7 
aforesaid, the present value of said properties would be as 
follows, to wit: 

Lots 4, 5.and 6, in Bloek- 7, 8500.00 apiece, or S1500,00 


for the three. 


Lot 10, in Bloek 7, 8800.00 for the lot ; 31,000.00 for the 
improvements, making a total of $1,800.00, 

Lets Sand ¥, in Block 9, $1,800.00 each, and 8900.00 for 
the Improvements thereon, making a total of $4,500.00, 


JOHN Hl. CURTIS. 


Subscribed and sworn to before me, this L2th day of March, 
PSOe, 
SEAL. | WILL. L. CLARA. 
(7, rk or the N cond Athi stl Disirvict (‘uurt 
of the State of Montana. 


AFFIDAVIT OF SILAS FL KING. 


Strate oF Monrana. ?) 
County of Ndver Bow gas 

Sinas FF. Kaine, being duly sworn, deposes and si vs: 

lam one of the above-named defendants in error. 

The mining title to the west ten feet of Lot oF in lock 
9, in the town-site of the city (formerly town) of Butte, 
Silver Bow county, State of Montana, to wit: The title of 
the * Silver King claim to the yround covered ly said 
portion of said lot was seld in May, 1885, to one Charles 
S. Eltinge by James A. Murray, one of my co-defendants 
inerror in the above-named cases, acting in the premises 
and the representative of all three of the above-named de- 
fendants in error, and in whose name the title to the “ Silver 
King “ claim stood; and I understand that the said Eltinge 
also bought out the interests of the surface claimants, so 
that the west ten feet of said Lot S, in Block 9, are not now 
in question in these snits. 

[ see that in ISS7 and 188s Lot 11, in Bloek TJ, in the 


townsite of the said city of Butte, ws assessed to Jefferson 


McCauley, plaintiff in error in the above entitled case No. 
520, Said Lot 11 was never owned, occupied, or claimed 
ly sald Mid ‘anley ; nied ever since the Vear Issv said lot 
has been owned and occupied by John T. Baldwin, Esquire, 
an attorney at law of the city of Butte aforesaid. There 
must, therefore, have been a mistake in the listing of said 
MeCaulev’s property > and the lot intended to have been 
listed in his name must have been Lot LO. in Bloek TJ. and 


not Lot Uf. 
SILAS F. KING. 


Subseribed and sworn to before me, this 12th dav of 
Mareh, ISge. 
[SBAL. | WILL. L. CLARK, 
Clerk of Second dudicial District Conyt 
of Ntaleok Montana. 


AFFIDAVIT OF FRANCIS E. W. PATTEN. 


Srarke oF Monrana, ) 
County or Nilay ;" Bow. ) 


RS « 


Kranets E,W. Parres, being duly sworn, deposes and says: 
| sulhi tt) Vears of aoe, and it resident of the city of Dutte, 
Silver Bow county, Montana. [ have no interest in the 
above-entitled suits. 

[ have resided at said city of Butte for about 9 years ; 
and for the last 6 vears lave been engayed in the real es- 
tate and insurance business, buying, selling, and leasing 
property, ete. 

[ am acquainted with the properties described as Lots 4 
5oand 6,in Block 7: Lot 10, in Block 7: and lots 8 and 9, 
in Block 9; all in the town-site of the said city (formerly 


tuwn) of Butte. 


aT my opinion Lots $ Do and Ooin Dlock 7. were worth, at 
the outside, svt) Aplece it) the year ISS4. and partionlarly 
In the month of January of said vear. 

Lot Le, ith lock a Wits Worth, al ard curing sid time, 
doout S400 for the lot: tue provements thereon were 
worth about one thousand dollars. Phe Improvements now 
eon =id loot are the same that were there in ISS7%. 

Lots Sand &% in Block & were worth at said times S750 
aplece, at the outside ; and the Improvements thereon were 
worth Soo, 

Since that time, and particularly within about a vear past, 
the value of real estate, that is. the valne of the lofs apart 
from the Improvements, has Increased considerably, perhaps 
to double what it was in Iss; and by doubling the above 
liertires the outside value of said lots at the present time 
would be arrived at. 

The value of said lots was as high in ISS7 as it was at 
any time prior thereto, if tet liiorlae Ts 


FRANCIS E. W. PATTEN. 


Subsertbed and sworn to before ie, this lvth day of 
March, Soe. 
[SEAL | WILL. L. CLARK, 
(lerk of the District Court of the Second 
Auchiviwl Dist, seh of the State ot Montana. 


AFFIDAVIT OF FRANK PL. CAREY. 


Srateé oF Monrana, ?) 
»* Fs > | 
f only sit alate 7° Pow. ) 


Krank P. Carry, being duly sworn, deposes and says: I 


am 36 years of age, and aresident of the city of Butte, Sil- 


lt 


ver Bow county, Montana. — [ have no interest in the above- 
entitled suits. 

[ have lived in said city of Butte during most of the 
time for the past fourteen vears, and have been engaged in 
mining, 

[ am now living in a house on Lot 10, in Bloek 7, in the 
townsite of the said city (formerly town) of Butte, which 
[ have leased from Jefferson McCauley, plaintiff in error in 
the above-entitled cause No, 520. The improvements on 
said lot consist of a one-story brick-vencered house, a wood 
shed. and some fencing. It wonld cost about 8150000, in 
my opinion, to build these improvements at this time, and 
their present Value Is about S1.200.00, 

[noamy opinion said lot is not worth over 81,000.00, and 
the lot and improvements together not over 82,200.00, 

The value of real estate in said city of Butte prior to the 
vear ISST was lower than it was in said vear of iSs7, and 
lower than it has been at any time since ISS7. 


PRANK PL. CAREY. 


Subseribed and sworn to before me, this 12th dav of 
Mareh, PSoo 
seat] | WILL: L. CLARK, 
Clerk of the Second Sudicial District Court 
of the State of Montana. 


AFFIDAVIT OF WILLIAM T. CATON. 


Srarké oF Monrana, »? 
é ed wey or Ni/ ay i Bow. 5 


. 
“~ * . 


Wintiam TP. Carox, being duly sworn, deposes and says : 
[fam 25 vears of ave, a citizen of the United States, and 
a resident of the city of Butte. Silver Bow county, state of 


Montana. | have no interest in the above-named suits. 


11 


The annexed writings, in four sheets, purperting to be 
copies of the assessment lists of Frank B. Thomes, tor the 
years ISST and SSS, and of Jefferson McCauley, for 
vears ISST7 and ISS8s, were copied by me from the original 
assessment lists of said persons for said years. At the time 
[ nade said copies said originals were in the custody of 
Martin L. Holland, who then was. and whe was in ISS7 and 
ISSS, and who now is, the assessor of said county of Silver 
Bow, State of Montana. 

Three of the blank forms used to make said copies were 
slightly different from the blanks on which the originals 
were made, and the erasures and interlineations appearing 
in three of the annexed sheets aforesaid were made for the 
purpose of making the copies correspond exactly with the 
originals. 

[ have carefully compared, the said annexed coples with 
the originals thereof, and have found the same to agree with 
and be exact copies of said originals. 

The two othe rannexed W ritinus, rt vked ” Kxtract No. | ™ 
and © Extract No. 2.° and purporting to be extracts from the 


assessinent roll of said county of Silver Bow for the vear 


ISSO, were made by me from the entries in the original 
assessment roll aforesaid, in and opposite the names of I. 
b. Thomes and Jefferson MeCanley ; said copies agree with 
thie original entries it} said fis-essinent rel, and are exact 
copies therefrom, and were carefully compared by me with 
said original, 

l«lid not obtain access to the original assessment lists for. 
the vear 1SS%, 

searched through the assessment rolls of said COUNTY of 
Silver Bow for the vears ISS7, ISSS,and 18S for the name 
of Henry T. Thomes, plaintiff in error in the above-entitled 
case No. O19, and said name does not appear. 


| also searched throngh the assessment lists for the years 


12 


ISS7 and ISSS8, and also through the assessment roll for the 
year ISSO. in order to ascertain the valuation placed on) Lots 
fh Sl and 6, in Block JT. in the town-site of said) city ( for- 
merly town) of Butte, in said Silver Bow county, Montana, 
which lots at one time stood in the name of Benjamin (". 
Kingsbury, plaintiff in error in the above-entitled suit No. 
D21 hut found ‘that said lots were not listed im his name, 
and did not tind any iisting at all of them. | Inquired of 
the County Assessor of said county in whose mame said lots 
were listed, and was told Dy sald assessor that he did not 
know. LL also searched the records of said county in) order 
to ascertain in whose name said lots mow stand, bat found 
no record of any transfer from said) Kingsbury, and that 
they still stand in the said reeords in the mame of said Kings 
bury, 

There is only one city in said Silver Bow County, and 
only one incorporated town, and that is the ¢ity of Butte ; 
and by the word * city,” when used locally to designate a 
place in Silver Bow county aforesaid, is meant the said city 
of Butte. 

WILLIAM T. CATON, 


Subseribed and sworn to before me. this 12th day of 
Mareh, ISao, 

[SKAL. | WILL. L. CLARK, 

( if yh of Second Sudhir jal District (out 
or Nhake of Montana. 

List of TaAxasie Property or Strver Bow Country, M. T. 

You do solemnly swear that vou will well and truly an- 
swer all questions in the following list, and that it embraces 
all moneys, goods, live stock, credits, and all other property 


of any description whatever, owned or held by vou’ as 


LS 


principal, partner, agent, or representative, as the case may 
be, according to, the best of your knowledge—so help you 
God. 


(Sig.) FRANK B. THOMES. 


Subseribed and sworn to before me, this 22d day of July, 
1SS7. 


— es 
. 


A 880880) Ni/ver Bow county, Montana Ter. itory. 


What is your post-office address /— Butte. 

[low many acres of land do you own! Tf surveyed, de- 
scribe them as per Government survey. If unsurveyed, 
some other description, and value. 

What are the improvements on same, and value ¢ 

[low many town lots do you own’ Describe them by 
number of lots, blocks, and name of town.—Lots 8 and v. 
block 0 Value, S1.000. 


What are the improvements on sae, and value / 


You do solemnly swear that you will well and truly answer 
all questions in the following list, and that it embraces all 
Honeys, woods, live stock, credits, and all other property, of 
any description whatever, owned or held by you as princet- 
pal, partner, uvent, or representative, iis the Case nay be, 
according to the best of your knowledge—so help vou God. 


(Sig.) F. B. THOMES. 


Subseribed and sworn to before me. this Ist day of Feb- 


ruary, LSSs. 


(Si.) M. L. HOLLAND, 


4 | ANY ANNO? Ns La iz bow county, MV. _ 


By —, Deputy Assessor. 
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W hat Is Vour postollice address / 


low many acres of land de yon own 4 If surveved, de- 


seribe them as per rovernment survey, If lnsurveyed, some 


other deseription. 


What “le the improvements on same / 


Llow any tow lots do Vo own Deseribe them ly 


! 


number of lots. bloeks. and name of town.—Lot 9 and E. 


‘ P > ; ‘ 
2) feet Lot 5. lock BP ms SOO), 


What are the iiprovements on same /—Dwelling-honse. 


STOO, 


Terrrrorny or Montana. ) 
County of Nilrer Pour, ) 


* 
| 
* 


Jefferson MeCauley. being duly sworn, saves, | do solemnuis 
~Wear thisat [ wil! Wie ly euriG truly aiswer al] questions in the 
following list, and that if embraces cull rrmonevas, rods, live 


stock, credits, flict al] cot tye r pl percy of any description 
whatever, owned coy held Hy nie its principal, partner, avent, 
or representative, as the ease may be, and that the value, as 
therein stated, is the true value according to my best knowl- 
edve—su help rie Grod., 


(Sig. ) JEFFERSON MeCAULEY. 


Subseribed anid -Worn to before me. tis PSthi clay of July, 
ISS. 
(Siv.) M. L. HOLLAND, 


TL we NNG/P Noli yp Prove cornulsy, Mon ohgicl iif ppilory., 


W hat Is Vou promt otliee schdress +__. VIelrose. 
[low many acres of land do vou own’ Tf surveved, 
deseribe them as per CGrovernment survey, If unsurveved, 


some other deseription, and value—S. 14, 15, & 23, T. 2 8. 
Rn. 9 W.. No. 600, 83,000, 


~~ ® 


- eer 


— ee 


1d 


What are the improvements on same, and value /—Dwell- 
ing, fencing, &e.; 81,000, 

llow many towh lots do vou own / Describe them by 
number of lots, blocks, and name of town and value.—Lot 
11, Block 7, Butte, S400. 

What are the improvements on same, and value /—One 


dwelling, S100. 


You do solemnly swear that you will well and. truly 
answer all questions in the following list, and that it em- 
braces all moneys, goods, live stock, credits, and all other 
property, of any description whatever, owned or held by you 
‘is principal, partner, agent, or representative, as the case 
may be, according to the best of your knowledge—so help 
you God, 
| (Sig. ) JEFF. McCAULEY. 

Sworn and subseribed to before me, this Sth day of June, 


LSS¢. 
(Six.) M. L. HOLLAND, 
A wae NAGI Nile 4g Bow county, V. rp 


What is ypur post-office address /—Melrose. 
Ilow matjy acres of land do you own’ If surveved, 


describe them as per Government survey. If unsurveved, 


some other description and value. 

What are the improvements on same, and value / 

How many town lots do vou own ¢ Describe them = by 
number of lots, blocks, and name of town.—Lot 11, Block 
7, Butte, S400. 


W hat are'the Improvements on same 4 House, $1,200. 


' 
W hat is vbur post-ottice address ‘—Jefferson McCauley. 


How mana acres of land do you own! If surveyed, de- 


Lt 


scribe them as per Government survey. If unsurveved, 
sole other deseription. 

What are the lprovements on same ? 

How many town lots do you own? Describe them by 
number of lots, blocks, and name of town.—Lot No. LO, in 
block No. S. Butte, Mentana. S500, 

What are the improvements on same /—Dwelling house. 
“1.200, 


Total value, 81.700. 


What is vour post-otfice address /— Ik. 1. Thomes, Butte, 
Montana. 

Ilow many acres of land do von own? — If surveyed, de- 
ceribe them as per Government survey. If unsurveyed, 
some other description, 

What are the imiprovements on same 

Llow Phheails Town lots do vou own / Describe them DY 
number of lots, bloeks, and name of town.—Lot No. 9 and 
east 30 feet of Lot No. S. in Butte, Block 9. S1.400, 

What are the improvements on same 4 —-Dwelling house. 
S00), 


Total value, SZ.500 


DRIEF. 


The judgments in these cnses were rendered on the 2rd 
of October, ESS6,and the question is, What was the value of 
the property at that time / The case of Lhomeas _# Ning 
hEal., No. 519, invelves title to Lots S and 9 in Block 9. 
John te. Lovd and Harry Nicholls each swears “ that the 
said lots are worth the sum of SO OOOO ane more.” The 
affidavits are each sworn te on the 4th day of February, 


PSoe. 
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No proof at all filed by plaintiffs in error as to the value 
at the time the judgment was rendered. On the other hand, 
the defendants in error have filed the attidavits of Gustav 
A. Kornberg, who says that said Lots 8 and 9, in Block 9, 
are how worth $3,200, but in 1887 were worth $1,000 less, 
waking their then value $2,200. Also the aftidavit of John 
If. Curtis, who fixes their value in i887 at less than $900 
each. Tle says that since 1887 values of lots in Butte have 
vreatly increased. Also the affidavit of Francis E. Patten, 
who says their value in L887 was not more than $2,400 at 
the outside. There is also filed a copy of the listment for 
taxation, made under oath, which shows that said lots were 
listed for taxation in 1887 at $1,000. 

In the case of Jefferson MeCuuley v. hing et al., No. 
520, involving the title to Lot 10, in Block 7, MeCauley 
himself swears that the value at the time of the rendition of 
the judgment exceeded 35,000. John A. Cannon and James 
W. Murphy swear to the same thing. 

On the other hand Louis Lienemann swears that the value 
in 1887 was not more than $1,500. Gustav A.’ Kornberg 
swears that its present value is 31,000 at the outside, and 
that the value now is higher than it ever was before. 

Johu H. Curtis makes the value in 1887 $1,400. He 
says that values have greatly increased since 1887, and that 
now the value of said lot is $1,800; Francis E. W. Patten 
makes the value in 1887 $1,400; Frank P. Carey swears 
that he is now living on said Lot 10, and that its present 
value is $2,200, and that all values prior to 1887 were lower 
than they were in 1887 or have been at any time since. 
The said lot was listed for taxation in 1887 and 1888 at 
$1,600. 

In the case of Avngshury v. Murray et al., No. 521, 
title to Lots 4,5, and 6,in Block 7, was involved. The 
plaintiff in error has filed the joint affidavit of John A. 
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Cannon, Robert M. Cobban, E. H. Irvine, James W. Mur- 
phy, and F. F. Irvine, who swear that the ground included 
within the Silver King lode claim was, at the date of the 
judgment, to wit, October 22, 1886, of the value of $20,000, 
at least. Now, that lode claim included a great many lots 
in Butte not in controversy in cither of these three cases, 
No. 519, 520, and Szi, as the pint attached to the athdavit 
of Gustav A. Kornberg, a United States mineral surveyor, 
shows. The plaintiff in error has furnished no evidence 
as to the value of these three lots in controversy. 

It would, therefore, be safe to dismiss his case without 
further remark, but the aflidavits furnished by defendants 
in error show that their value was much less than 85.900, 
Louis Lienemann says not over $3,000. Gustav A. hKorn- 
berg says that they are now worth less than $3,000, and in 
ISS6, ISS7, and ISSS8, were worth not over $1,500. John 
Hf. Curtis puts their value in 1887 at $250 each, making 
S750. And Francis E. Patten tixes their value at $750 in 
ISS 7. 

The weight of evidence in each case is clearly with the 
defendants in error, and their motion to dismss should be 
sustained. 

WALTER H. SMITH, 
Attorney for Detendants “n krror. 
Marcu 19, 1890. 


Dhie ahswer Is the Silbie’ iis it) No. oho, excep the defend- 


ant claims lot No. 10.in block Join Butte ¢ ity Ile disclaims 
as to all else. (Folio 6.) 


The \i relict Is the Siiliic’ iis TT No it (kolo be 


IN THE SUPREME COURT U 


_ 
OCTOBER TERM, TSS® 
BEMIAMIN (C2 KINGSBURY | 
aoe ni co > eG Gal. 
JAMES A. MURRAY. MARCI S | 
DAL? AND SILAS F. KING. | 
The complaint this case is the same as in No, 519. 
(holt | 


The answer is they Vo. iho. excep the defend- 
ant claims lots No. 4,5 and 6, in block 7, in Butte Citv. He 
disclaims as to all els 


The verdict is the 


Brief on Motion to Dismiss. 


The std le lf nedants i error iii thy three cases above hieh- 
thoned Prierye thie eounrt to LISTLISS erie I) (] srl CASES Of] the 


, 


eround that the amount in controve rsv does not exceed live 
] n +t , ’ ~~ ’ 
thousand dollars in either of satd causes, 


| have printed every! 


’ cy , 
rrythy ' 7 


a at appears in the record 


tbso.utely nothing showing the 
value of the premises i controye 


touching values. and ther 


~ 


rev except the amount of 
damages claimed. 


That was ten thousand dollars in each case. but the ver- 
diet and judgment were for one dollar only. This court has 


no jurisdiction. The case is like that of Street v. Ferry, 119 
[". S. 385, and the motion to dismiss should be sustained. 
Warren H. Sirn, 
Atty. for Defi ndants. 


To Hiram KNow rs, Esq., 
cally. for Plaintifis iT Krror. 
Sin: 


You are hereby notified that on Monday the 3d day of 


March, 1890, at 12 o'clock m., or as soon thereafter as the court 
can hear the same, L shall move the Supreme Court of the 
lnited States to dismiss each of the aforesaid cases being 
No. 519. 520 and 521. of the October ‘term, 1889, on the 
ground that the value of the premises in each of said cases 
does not exceed five thousand dollars. 
Warrer TH. Sarrn, 
Atty. for Defendants. 


Service of the foregoing extracts from record, brief and 
notice of motion to dismiss acknowledged this day of 
January, 1890. 


em tage ee 


Tins 
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THE TOWN OF ELMWOOD VS. AMOS W. DOWS. 1 


Pleas in the cireuit court of the United States for the north- 

ern district of Illinois, held at the United States court-rooms, 
in the citv of Chieago, in the district aforesaid, before the Hon. 
Romanzo Bunn, district judge of the United States for the western 
district of Wisconsin, on Tuesday, the twenty-seventh day of March, 
in the adjourned March term of said court, in the year of our Lord 
one thousand eight hundred and eighty-eight, and of our Inde- 
pendence the one hundred and twelfth year. 


WM. H. BRADLEY, Clerk. 
NORTHERN District oF ILLINOIS, ss : 
Amos W. Dows vs. Tue Town or ELMWwoop. 
Assumpsit. 

Be it remembered that on the twenty-eighth day of September, 
ISS, came the plaintill, by his attorneys, and filed in the oflice of 
the clerk of the cireuit court of the United States for the northern 
district of Tlinots, at Chicago, in said district, his pracipe for a writ 
of summons, and also, at the same, filed his bond for costs in said 
above-entitled CHuse, which said priverpe and bond ure, respectively, in 
the words and figures following, to wit: 

2 / raecipe 
Uxrrep STatres oF AMERICA, 
. ‘ ; . : . AN 
Northern District of Illinois, | 
Cireuit Court of the United States. October Term. A. D. 1885 
Awos W. Dows vs. Tur Town or E.Mwoopn. 
Asst. Damages, S7 0.00000. 
Wim. Hf. Bradley, Esq., clerk of said court: 
Please issue summons in cause in an action of trespass on the case 
on promises, in damages of seventy-tive thousand dollars, and oblige, 
Yours, &c¢., THOMAS S. MeCLELLAND anp 
GEORGE A. SAUNDERS, 
PUP s Attys. 
Sept. 2Sth, TSSo. 
Mudorsed : Filed Sept. 28, IS8o. Wim. Hi. Bradley, elerk 


*’ ’ ? ‘ ¥ 
m Bone for ¢ ots. 


Unitep STATES OF AMERICA, | __ 
Northern District of Illinois, ) ~ 


Cireuit Court October Term. A. DD. TSS5. 


Amos W. Dows 


‘ 


Tne Town or Etmwoop, Peoria County, Ils 
In assumpsit, 


I enter myself security for costs in this cause and promise to pay 
I—1026 


zZ THE TOWN OF ELMWOOD Vs. AMOS W. DOWS. 


all COsts which MAY ACCPUC Lo the opposite party in) this setion or to 
any of the oflicers of this court, and in default ot pavrient by 
the plthof any of costs ordered or adiudged to be paid by lim I 
hereby adyeree ana stipulate that execution ay Issue acalhst miy 
property tor any costs tan: d agaist lim, 

Dated this 2Sth ay of mse prle mber, A. DD. TSS5, 


GEORGE A. SAUNDERS. 


endorsed: Filed Ss prt ~ Sth, A. D. 1885 Win. iI bradley, clerk. 


Afterwards, to wit, on the twenty-first day of | letober, ISSO, 

came the defendant, by its attorneys, and filed in said cle rks 
ollice its (py pPrearanee aT sid entitled CAUSE ; which said ppPearahnee 
is In the words and figures following, to wit 


Appearan . 


UNITED STATES OF AMERICA, 
Northern District of Ilnois, | 


’ 
ASN 


Circuit Court of the United States. December Term, A. [D. 1SS5. 
Awvos Dows vs. Tre Town or EiwMwoop 
Ass t. 


Now comes the above-named defendant, by Hopkins & Hammond, 
its attorneys, Walves service of Process, ana ehters its dppcaranee in 
sald cause this 20th day of Oetober, AJ DL TSS) 

HOPKINS & ITTAMMOND, 
Attys for said Def't. 


endorsed » kiled Oet. 2ist. SO. Wm. IL. Bradt 7, clk, 


Afterwards, to wit, on the twenty-sixth dav of Oetober, 1SS5, 
came the plainatitl, by his attorneys, and tiled in said clerk’s ottice 
his declaration in) said entitled cause: which said declaration is in 
Lhe words snd fieures following, to Wll 


0 Declaration. 


UnNirep STATES OF AMERICA, | 
Northern District of [linois, } gi 


Cireuit Court of the United States. December Term. A. DD. 1885. 


Amos Dows, who is a citizen of Massachusetts, the plaintiff in this 
suit, by Thomas 8S. McClelland and George A. Sanders, his attorneys, 
complains of the Town of Elmwood, a body corporate, organized and 
existing under and by virtue of the laws of the State of Illinois 
and located in the county of Peoria, in said State of Tlmois, and 
within the district aforesaid, the defendant, in a plea of trespass on 
the case on promises : 


fo 


AY 


” 


THE TOWN OF ELMWOOD Vs. AMOS W, DOWS., 0 


For that whereas heretofore, to wit, on the 27th day of April, A. 
I). 1S69, at the district aforesaid, the said defendant, by the name 
and stvle of Supervisor of Elmwood Township, made, executed, and 
delivered its certain four hundred and two (402) instruments, partly 
printed and partly in writing, commonly ealled coupons or interest 
Hotes or interest warrants, each for the-sum of one hundred dollars, 
ana pavable tothe bearer thereof, is they severally became due, nt 
Springfield, Ll liners, nt the otlice of the State treasurer: which said 
coupons and each and every of them were signed by S. F. Jones, the 
supervisor of said The Town of Elmwood, and 8S. M. Farrar, the 
town clerk of said town. 

And plaintitfavers that said instruments or coupons or interest 
notes or warrants were numbered and became due and pavable as 

follows, to wit: 
t} Seventeen (17) of said coupons were numbered from thirty- 
nine (30) to forty three (45), both inelusive, and from fifty- 
nine .ot) to seve nty (70), beth inclusive, and beeame due and payva- 
ble July | 18,35 

Thirty-two (32) of said coupons were and are numbered from 
thirty nine (ot) to seventy (70), both inelusive, and became due and 
pavable Julw 1, USe4. 

Two hundred and ninety-seven (207) of said coupons were and are 
numbered and became due and payable as follows, to wit: Thirty- 
three (55), numbered from thirty-nine (59) to seventy (70), both in- 
clusive, and seventy-five (75) became due and payable on the first 
dav of July in each and every of the following vears, to wit, A. D. 
IS75, IS76, IST7T7, IS7S, S79, ISSO, ISS1, 1SS2, and 1883, respect- 
ively, and fiftv-six (56) of said coupons were and are numbered and 
became due and pavable is follows, to wit, twenty-eight (28) num- 
bered from thirty-nine (50) to fifty-three (95), both inelusive, fifty- 
nine (oft) to seventy (70), both inelusive, and seventy-five (7) be- 
came due and pavable on the first day of July in each and every 
of the following vears, to wit, A. D. 1884 and 1885, respectively. 

\nd plaintit avers that each and every of said coupons or inter- 
est Warrants were and are alike and fac-simile- of each other and 
similar in every respect, except as to their numbers and dates of 
maturity, anid excep as to their numbers and dates of maturity, 
said coupons and each and every of them were and are similar to 
said coupon number thirty-nine (59), due and pavable July 1, 1585, 
which is in words and figures as follows, to wit: 


R100, No. 39. 
_ klmwood Tow yal ip ‘Pailroad Bond. 


“Tnterest warrant. 


“Supervisor of Elmwood township, Peoria county, [linois, pay to 
bearer July 1, 1885, one hundred (15) dollars, at the office of the State 
treasurer, Springtield, [iinots. 


“S. M. FARRAR, Clerk. 


“S. F. JONES, Supervisor.” 


4 THE TOWN OF ELMWOOD VS. AMOS W. DOWS. 


And plaintiff avers that said coupons and each and every of 
them were cut from the thirty-three (83) bonds of said The Town 
of Elmwood, bearing equal and similar numbers to said coupons, to 
wit, from bonds numbered thirty-nine (59) to seventy (7), both in- 
clusive, and seventy-five (75), and stand for and represent the an- 
nual interest due and pavable on said bonds, as above specified, re- 
spectively, und that said thirty-three (<5e>) bonds ot said defendant 
were duly executed and delivered on, to wit, said April 27, 1569, 
and were, with said several coupons attached, respectively, signed 
by said S. Ff. Jones, as supervisor of said town, and said Samuel 
M. Farrar, town clerk of said town: that said bonds were and are 
similar and fac-simile- of each other and alike in every particular, 
except aus ty the numbers thereof, and excepl its to the numbers 
thereof were and are similar to said bond uumber forty (40), which 
is in words and figures as follows, to wit: 


“Usirep States oF America, Slate of Illinois: 
8 “Number 40. Dollars, $1,000. 
“Ie linwood Townsh ip Railroad Bond. 


“Know all men by these presents that the Township of Elmwood, 
In the COUT of Peorta and State of Illinois, acknowledges itself to 
owe and be indebted unto the bearer hereof the sum of one thou- 
sauna dollars, pavable OT) the Ist day of July, A. 1) ISS, with Inter- 
est thereon at the rate of ten per centum per annum, payable an- 
nually,on the Ist day of July in each vear, at the office of the State 
treasurer, in Springtield, Illinois, upon presentation and delivery of 
the proper coupons hereunto annexed until the payment of the 
principal sam. ‘This bond is issued under and by virtue of a law 
of the State of Illinois entitled An act to Incorporate the Dixon, 
Peoria and TPlannibal Railroad ¢ ‘ompany, approved Mareh oth, ISG;, 
andamendedandapproved Mareh th, 1869, and also in virtue of an act 
entitled ‘An act to legalize a ($1,000) certain election therein named, 
approved April 17, 1869) authorizing the several townships, cities, 
or Incorporated towns in the counties through which the road may 
be located to subscribe and tuke stock Ith the Dixon, Peorla and 
Hannibal Railroad Company to an amount not exceeding one hun- 
dred thousand dollars Lo each township, city, or Incorporated town, 
and to pay for the same in the bonds of said township, city, and 
town, coming due twenty vears from the date of their issue and 

bearmg Interest ata rate not exceeding ten per cent. per annum, 
9 pavable annually, and im accordance with the vote of the 
electors of said township at the special election held Mareh 

l6th, A. D. 1869, in accordance with the provisions of said aet, and 
the fraith oft the township ot elinwood Is hereby pledged for the 
payment of the principal sum and interest thereon as aforesaid. 

“Tn testimony whereof the supervisor and clerk of said township of 
Elie wood have subsertbed this bound this 27th day of April, one thou- 
sand eight hundred and sixty-nine. - 
“SAMUEL M. FARRAR, Clerk. 
“S$. Fo JONES, Supervisor.” 
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And plaintiff avers that each and every of said bonds were duly 
registered in the office of the auditor of public accounts of said State 
of Illinois, as will more fully and at large appear from the certificate 
of registry on the back of said bond number forty, being similar to 
the certificate on the backs of each and every of said bonds, to wit: 


“Auprror’s Orricr, 
“SprRiIncrietp, Inninois, March 15th, 1870. 
“], Charles E. Lippincott, auditor of public aecounts of the State 
of Illinois, do hereby certify that the within bond has been regis- 
tered in this office this day, pursuant to the provisions of an act en- 
titled ‘An act to fund and provide for paying the railroad debts of 
counties, townships, cities, and towns, in force April 16, 186%. 
“In testimony whereof | have hereunto subseribed my 


10) name and affixed the seal of my office the day and year afore- 
said, | 
“Tspan.] CE. LIPPINCOTT, 


* Auditor P. A.” 


And plaintiff avers that each and every of said bonds, with said 
coupons attached thereto, were registered in said office of the auditor 
of public accounts, to Wit, on Marel 15, 1S7S, by Virtue and in pur- 
suance of the affidavit or certificate of said S. F. Jones, supervisor of 
said The Town of Elmwood, duly sworn to and filed in said auditor’s 
oftice on the 15th day of March, A. D. i560; which said certificate, 
with the endorsements thereon, were and are in,words and _ figures 
as follows, to wit: 

“SraTe OF ILLINOIS, 
“County or Prorta, February 15th, 1870. 
“To the auditor of public accounts of the State of Illinois, Spring- 
field, [linois. 

“Sin: [herewith transmit to you, for registration in your office, under 
the provisions of the act entitled ‘An act to fund and provide for 
paying the railroad debts of counties, townships, cities, and towns,’ 
in force April 16th, 1869, the following bonds, being seventy-five in 
number, dated April 27th, 1569, amounting to (875,000) seventy-five 
thousand dollars, pavable on the Ist day of July, 1SS9, and bearing 
interest at the rate of ten per centum per annum, payable annually. 

These bonds are issued by the town of Elmwood, in the county 
1] of Peoria and State of Illinois, to the bearer and in aid of the 

Dixon, Peoria and Hannibal R. R. Co. under and by authority 

of the provisions of act to incorporate the Dixon, Peoria and 
Hannibal Rail R. Co., approved Mareh Sth, 1867, amended Mareh 
9th, 1S69; also an act to legalize a certain election therein named, 
approved April 17th, 1869, and by a vote of the people of said town- 
ship at an election held on the 16th Mareh, 1869; and I, as super- 
visor of said township, do hereby certify that all the preliminary 
conditions in the act in force April 16th, 1869, required to be done 
to authorize the registration of these bonds and to entitle them to 
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the benefits of the said act last referred to have been fully complied 
with, to the best of my knowledge and belief. 
“S. F. JONES, 
” Supe reisor of klinwood. 
“ PEORIA COUNTY: 
“Subseribed and sworn to hy the said S. F. Jones before me this 
loth day of February, A.D. 1S70. : 
“TNOTARIAL SEAL. | SAMUEL M. FARRAR, 
* Notary Publie.” 


Which said certificate was and is endorsed as foilows, to wit: 


,. 


“State of [linois, auditor’s office. Certificate of S. F. Jones, super- 

visor of Elmwood township, Peoria county, [lingis. Registration of 

bonds issued in aid of the Dixon, Peoria and Hannibal R. KR. 

1? Co. by Elmwood township, Hlinois. Filed Mareh loth, 1870. 
Co. Lippincott, auditor pubhe accounts.” 


And plaintiff further avers that said bonds and each and every 
of them, together with the coupons attached thereto, were issued 
under and by virtue of the several acts of the Legislature of the 
State of [liners recited Ol the face of sald bonds, and also by 
Virtue and ino pursuance of said special election held on, to wit, 
March 1, A. 1) Not), iis recited on) the face of sald bonds and each 
of them, and plaintiff avers said amended act of Mareh Oth, A.D. 
1869, is In words and figures as follows, to wit: 


“An act to amend the eharter of the Dixon, Peoria and Hannibal 
Railway Company. 

“Srerron |. Be it enacted by the people of the State of Illinois, 
represented in the General Assembly, That an act entitled ‘An act 
to incorporate the Dixon, Peoria and Hannibal Railroad Company, 
approved Mare! D, IS6;, be so amended us Lo authorize the several 
counties In which any part of said road may be hereafter located to 
subseribe or make donations under the provisions of said act to the 
capital stock of said company in any amount not exceeding two 
hundred thousand dollars for any such county, and that the town- 
ships, cities, and Incorporated towns in any such county be, and are 
hereby, authorized tosubseribe or make donations under the provisions 

of said act to the capital stock of-said company in any amount 
13 net execeding one hundred thousand dollars for any such 
township, city, or Incorporated town. : 

“Srorion 2. This act shall be in foree from and after its passage. 

“Approved Mareh 9, 186%.” 

And plaintiff further avers that said legalizing act mentioned in 
said bonds and each and every of them is in words and figures as 
follows, to wit: 


“An act to legalize a certain election therein named. 


“Srerion Ll. Be it enacted by the people of the State of Illinois, 
represented in the General Assembly, That a certain election held in 
the township of Elmwood, in Peoria county, on the sixteenth day of 
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March, anno Domini one thousand eight hundred and sixty-nine, 
at which a majority of the legal voters in said township, in special 
town meeting, voted to subseribe for and take forty thousand dollars 
of the capital stock of the Dixon, Peoria and Hannibal Railroad 
Company over and above the thirty-five thousand dollars which was, 
on the same day, subseribed for and taken in accordance with the 
provisions of the charter of said company, is hereby legalized and 
contirmed and is declared to be binding upon said township; and 
the said forty thousand dollars, when subscribed aceording to the 
conditions of said vote, may be collected from said township in the 
same manner as if the said subscription bad been made under the 
provisions of said charter. 

“Srerron 2. This act shall be deemed a public act, and shall take 
effect and be in force from and after its passage. 

“Approved April 17, 1869." 


Id And plaintiff further avers that said coupons sued on herein 

were cut from and are a part of the issue of forty thousand 
dollars voted by said defendant at said special election held in said 
town on said Mareh 16th, A. D. 1869, in addition to the thirty-five 
thousand dollars voted by said town under said act of March oth, 
A. D. 1867, thereby making a total subscription to the capital stock 
of said Dixon, Peoria and Hannibal Railroad Company by said 
The Town of Elmwood of seventy-five thousand dollars for and on 
account of which stock was duly issued to said town; and plaintiff 
avers that on, to wit, on the first day of June, A. D. 1872, he beeame 
the purchaser and owner of said coupons’ and each and every of 
them, with the bonds from which they were cut, respectively, and 
bearing equal numbers therewith, for a good and valuable considera- 
tion, in good faith, before the maturity of said coupons and bonds 
or any or either of them and without notice of any defences to the 
same or to any or either of them. 

And plaintiff avers that said defendant, by means of the premises, 
on, to wit, on the 6th day of July, A. D. 1855, then and there, at the 
district aforesaid, because liable to pay said plaintiffthe said sums of 
money in said four hundred and two (402) coupons specified. and 
each and every of them, according to the tenor and effect thereof ; 
and, being so lable, the defendant, in consideration thereof, then 

and there promised to pay said plaintiff said sums of money In 
15 said four hundred and two (402) coupons mentioned and each 

aud every of them, according to the tenor and effect of the 
sume, whenever the defendant should thereunto be afterwards re- 
quested. 

Yet the defendant, though often “requested, has not paid said 
coupons or any or either of them or any part thereof to the plaintiff, 
but refuses so to do, to the damage of said plaintiffof seventy-five 
thousand dollars, and therefore he brings this suit, Ke. 

THOMAS 8s. MeCLELLAND anp 
GEORGE A. SANDERS, 
Attorneys for Plaintiff. 
THOMAS 8. McCLELLAND, 
Of Counsel. 
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16 Copy of Account Sued On. 


‘ 


The town of Elmwood, Peoria county, Illinois, to Amos Dows, Dr. 


To am’t due on 17 coupons, $100 evch, due July 1, 1875. $1,700 00 
“ interest on same to date of judgment. 

“ amt due on 32 coupons, $100 each, duewJuly 1, 1874 3,200 OO 
“ interest on same to date of judgment. 

“amt due on 33 coupons, S100 each, due July 1, 1875 3,000 O00 
“ interest on same to date of judgment. 

“amt due on 33 coupons, $100 each, due July 1, 1S76- 0,000 OO 
“ interest on same to date of judgment. 

“amt due on 55 coupons, $100 each, due July 1, 1877 3,000 OO 
“ interest on same to date of judgment. 

“ am't due on 33 COUPONS, S100 each, due July a 1S78~ o> oO OO 
“ interest on same to date of judgment. 

“amt due on 53 coupons, $100 each, due July 1, 1879. 3,000 OO 
“ interest on same to date of judgment. 

“am’t due on 55 coupons, $100 each, due July 1, 1880. 3,500 00 
“ interest on same to date of judgment. 

“ am’t due on 53 coupons, 8100 each, due July 1, 1SS1- 3,300 OO 
“ interest on same to date of judgment. 

* amt due on 55 coupons, $100 each, due July 1, 1S82_ 300 OO 
“ interest on same to date of judgment. 

“ amt due on 55 coupons, S100 each, due July 1,1885_. 3,800 00 
“interest on same to date of judgment. 

“ amt due on 28 coupons, S100 each, due July 1, 1884- 2 SOO O00 
“ interest on same to date of judgment. 

“ amt due on 28 coupons, $100 each, due July 1, 1885 2 S00 OO 


“ interest on same to date of judgment. 


To amount due on 402 coupons of 8100 each -..---- $40.200 00 
‘ interest Ou same to date of Judgment. 


17 Copy of One of the Coupons Sued On. 


‘6 S100 ) No. oO, 
" kimwood Lownship Railroad Bond. 


“ Interest warrant. 


“Supervisor of Elmwood township, Peoria county, Illinois, pay 
~.) ° . " . 
to bearer, July 1, 1875, one hundred (4) dollars, at the office of the 
State treasurer, Springfield, Illinois. 
“S. FL JONES, Supervisor. 


“S. M. FARRAR, Clerk.” 


The remaining 401 coupons are of the same tenor and effect, ex- 
cept es to numbers and dates of maturity, to wit: 
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1, of said coupons are numbered 39 to 43 and 59 to 70 and due July 1, 1873 


32 3 to 70 ‘ 1874 
b> ‘ se . “ * and 75 “ ts ‘< 6% 1875 
32 os sé sé éé bs sé sé ié éé sé sé és 1876 
beh “ 1877 
IS78 
beh se “so 8 1879 
bs oe ‘66 1 880 
22 ‘ 7 ié i ‘ 6: ‘ 7 7 ‘4 sé 188] 
32 ‘é és ié sé éé és és sé sé sé és sé 1SS8v 
+ é sé és és sé sé és 7: 1883 
he! és ‘é 7 is ‘ és ss sé sé ‘sé és és 1884 
hh sé 7 is sé sé ss és ‘i bs sé sé i 1885 
Total, 401 : 


Kndorsed: Filed Oet. 26, 1885. Wm.H. Bradley, clerk. 


1S Afterwards, to wit, on the second day of December, 1885, 

came the defendant, by its attorneys, and filed in said ¢lerk’s 
office its plea in said entitled cause; which said plea is in the words 
and figures following, to wit: 


Plea. 
STATE OF ILLINOIS, NORTHERN DIstTRIctT, 8s: 
(Cireuit Court United States. December Term, A. D. 1885. 
Amos Dows vs. Tur Town or E_Mwoop. 


And now comes the said defendant, by Hopkins & Hammond, its 
attorneys, and defends the wrong and injury when, &e., and says, 
actio non, because tt Says that the said several supposed contracts or 
obligations, the sole causes of action upon whieh this suit is brought, 
and each and every of them, viz., the several coupons or interest 
warrants in plaintiff's declaration mentioned, were and each of them 
was, When made and when obtained by the plaintiff, and still 1s and 
are null and void for want of any lawful power or authority to make 
or issue them or any of them of which the plaintiff had and is 
chargeable with due notice, in this, to wit, the only power or 
authority for the creation or issuing of said coupons or any of them 

or of the bonds to which they or any of them were attached, 
1) in manner and form as in plaintiff’s declaration alleged, and 

the only exercise of or attempt to exercise such power were as 
follows: March 5th, 1867, the Legislature of the State of Ilhnois 
passed an act or charter incorporating the Dixon, Peoria & Hannibal 
Railroad Company, the sixth section of which is as follows: The 
several counties in which any part of said road may hereafter be 
located and the several townships m said counties which have 
adopted or may hereafter adopt township organization and the cities 
and incorporated towns in said counties are hereby authorized to 
subseribe and take stock in said Dixon, Peoria and Hannibal Rail- 
road Company. Elections may be held in ‘such county, township, 
city, or incorporated town upon the question whether such county, 
township, city, or town shall subscribe for any specified amount of 
the stock of said company, not exceeding one hundred thousand 

2—1026 


10 THE TOWN OF ELMWOOD VS. AMOS W, DOWS. 


dolls — for each county and not exceeding thirty-five thousand dol- 
lars ior each of such townships, cities, or towns; and elections may 
be held in any such county, township, city or town as often as a 
petition shall be presented, as hereinafter specified, until such 
county, township, city, or town shall lave subscribed for the full 
amount of stock authorized by this act. Whenever a petition shall 

be presented to the board of supervisors, signed by fifty 
20 legal voters of such county, setting forth the amount of stock 

proposed to be taken by any such county and specifying 


the time for holding such an election, it shall be the duty of 
the county clerk of such county to give twenty days’ notice of 


the time ot holding such election, which shall be the same time 
us that specified in such petition; and whenever a petition shall be 
presenved to the supervisors of any such township or to the COPPo- 
rate authorities of any such city or town,signed by twenty-five legal 
voters of any such township, city, or town, setting forth the amount 
of stock proposed to be taken by any such township, city, or town, 
and specifying the time for holding such an election, it shall be the 
duty of the clerk of every such township, city,or town to give twenty 
days’ notice of the time of holding such an election in’ such town- 
ship, city,or town,which shall be the same as that specified in such 
petition, Which said notice or notices shall be given in the Sable 
manner, and such election or elections shall be conducted in the 
same mode and at the places provided for holding general elections 
in such counties, townships, cities, and towns, at whieh election or 
elections the qualified voters of the respective counties, townships, 
cities, and towns shall vote “ For subseriptiom” or “ Against sub- 
scription; and if a majority of the votes actually cast at such 


election shall he ci or subscription r it shall be the duty of 


21 the board of supervisors of every such county, the supervisor 

and clerk of any such township, and the corporate authori- 
ties of such city or town to subscribe without unnecessary delay, 
upon request of said company, for stock in said company to the 
amount mentioned in such petition,and to issue and deliver to said 
company the same amount as the stock so subseribed of the bonds 
of such county, township, city, or town, as the case may be, payable 
at any time specified, not exceeding twenty years from their date, 
with interest at a rate not exceeding ten per cent. per ahhum, pay- 
able annually, which said bonds and the interest acerulng thereon 
shall be made payable at such place within the United States as 
said company may request. 

And on the eleventh day of February, A.D. 1809, in pursuance 
of said sixth section of said charter, a petition, signed by thirty-one 
legal voters of said town of Elmwood, was presented to the super- 
visor of said town, representing that thev desired an election, to be 
called pursuant to the provisions of the section aforesaid, to be held 
in said township on the sixteenth day of March, A. D. 1869, to de- 
cide by ballot whether said town would subseribe the thirty-five 
thousand dollars authorized by said charter to the capital stock of 
said railroad company and issue its bonds therefor, as by said char- 
ter provided, 


> 
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22 And on the sixteenth day of February, A. D. 1869, the su- 
pervisor, town clerk, two justices of the peace, and twelve 
freeholders of said township filed in the ofhice of the town clerk 
thereof a second petition, requesting that a special town meeting be 
called to determine by ballot whether said town would subscribe 
to the capiial stock of said railroad company any amount over and 
above said thirty-five thousand dollars authorized by said charter, 
and with reference to which an election had already been called, and, 
if so, in what further sum said township would so subseribe. 
And, on the ninth day of March, A. D. 1869, said Legislature 
passed an amendment of said charter of the railroad company as 
follows: 


Srerion 1. Be it enacted by the people of the State of Illinois, rep- 
resented in the General Assembly, That an act entitled “An act to 
incorporate the Dixon, Peoria and Hannibal Railroad Company,” 
approved March 5, 1867, be so amended as to authorize the several 
counties in whieh any part of said railroad may be hereafter located 
to subscribe or make donations, under the provisions of said act, to 
the capital stock of said company In) anv amount not exceeding two 
hundred thousand dollars for any such county, and that the town- 
ships, cities, and incorporated towns in any such county be, and are 
hereby, authorized to subseribe and make donations, under the pro- 

visions of said act, to the capital stock of said company Inany 
20 amount not exceeding one hundred thousand dollars for any 
such township, elty, or incorporated Lown. 

$2. This act shall be in foree from and after its passage. 


dete 


Approved March 9th, 1869. 


But no part of said railroad was located in said township of Elm- 
wood nor in the county of Peoria, in which said township of Elm- 
wood is situated, subsequently to the passage of said last-named act ; 
but, on the contrary, said railroad was fully located in and through 
said township of Elmwood and in and through said Peoria county 
prior to the passage of said act—that is, before said 9th day of March, 
PSejte 

And, in pursuance of said first-named petition, an election was 
duly notified and held in said township en said sixteenth day of 
Mareh, A. D. 1869, and, at the same time, three hundred and sixty 
votes were cast in favor of the said subseription of thirty-five thou- 
sand dollars to the capital stock of said railroad company and issuing 
the bonds of said township for the same and one hundred and forty- 
one votes against such subseription. 

And, in pursuance of said second-named petition, a special town 
meeting was duly notified and held in said township on said 16th 
day of March, A. D. 1869, at the same time and place with said first- 

named eleetion, and at said town meeting three hundred and 
24 forty-five votes were cast Ip favor of a further subscription of 

forty thousand dollars to the capital stock of said railroad 
company and one hundred and forty votes were cast against said 
further subscription. 
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And on the seventeenth day of April, A. D. 1869, said Legislature 
passed another act, as follows: 

Secrion 1. Be it enacted by the people of the State of Illinois, rep- 
resented in G neral Assembly, That a certain election held in the 
township of Elmwood, in Peoria county, on the sixteenth day of 
March, anno Domini one thousand eight hundred and sixty-nine, at 
which a majority of the legal voters in said township, in a special 
town meeting, voted to subscribe for and take forty thousand dollars 
of the capital stock of the Dixon, Peoria and Hannibal Railroad 
Company over and above the thirty-five thousand dollars which was 
on the same day subseribed for and taken in accordance with the 
provisions of the charter of said company, is hereby legalized and 
confirmed and is declared to be binding upon said township; and 
thesaid forty thousand dollars, when subseribed according to the 
condicons of said vote, may be collected from said township in the 
same manner as if the said subseription had been made under the 
provisions of said charter. 

$2. This act shall be deemed a public act, and shall take effect and 

be in force from and after its passage. 
2) And on the 27th day of April, A. D. 1869, the supervisor 
and town clerk of said town of Elmwood executed in due 
form and delivered to said railroad company thirty-five bonds of 
said township for one thousand dollars each, payable twenty years 
from date, with proper coupons attuched for pavinent of annual in- 
terest upon the same, which bonds were numbered consecutively 
from number one to number thirty-five, inclusive, and also, in the 
name of said township, subseribed thirty-five thousand dollars to 
the capital stock of said railroad company and received stock certifi- 
cates therefor; and said supervisor and town clerk then and there, 
In pursuance of the vote of said special town meeting, subseribed, 
in the name of said township, for a further sum of forty thousand 
dollars to the capital stock of said railroad company, and received 
stock certificates therefor, and in payment for the same executed 
and delivered to said railroad company forty other bonds of said 
township in the sum of one thousand dollars each, pavable twenty 
years from date, with interest warrants or coupons attached provid- 
ing for the payment of the annual interest thereon, which said forty 
bonds were numbered consecutively from number thirty-six 
26 to number seventy-five, both inclusive,and which last-named 
forty bonds so numbered from thirty-six to seventy-five, in- 
clusive, or some of them, are the same bonds to which the coupons, 
and all and every of them, upon which this suit is brought, were 
attached, as in said declaration alleged, and from which the same 
have since been separated, and they, each and all of them, rep- 
resent the annual interest supposed to have accrued upon such 
of said bonds as bear a corresponding number with said coupons, 
respectively, and no other indebtedness whatever. 

lor the reasons aforesaid defendant avers that said forty bonds 
and all the said coupons originally attached to them and each of 
them are and is and ever have been null and void for want of any 
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lawful power to create or issue the same, of all of which the plaintiff 
had and is chargeable with notice. 

And defendant avers that soon after said forty bonds were so de- 
livered said Dixon, Peoria and Hannibal Railroad Company aban- 
doned the farther construction of said railroad and never completed 
the same, but under a power to lease contained in its charter leased 
that portion of its road which 1 had constructed, to wit, between 

Elmwood, in Peoria county, and Buda, in Bureau county, to 
27 the Chicago, Burlington and Quincey Railroad Company, to- 

gether with all its other property, for a term of ninety-nine 
vears, With the privilege of perpetual renewal, and the capital stock 
of said Peoria, Dixon and Hannibal Railroad Company so issued for 
said forty bonds is and ever has been wholly worthless. 

And defendant further avers that it bas possession and sole con- 
trol of and is the owner of all the interest in anid title to said stock 
which it ever had, and the certificates of the same issued by said 
railroad company in consideration of said forty bonds, and defend- 
ant is ready and willing and hereby offers to surrender said stock 
upon the surrender and cancellation of said forty bonds, or to bring 
the same into court so that it or any part of it may be surrendered 
or turned over to the plaintiff upon the surrender and cancellation 
ofany like portion of said forty bonds and the coupons which were 
attached to the same, or to abide any other order which the eourt 
shall make concerning the said stock and the certificates thereof ; 
and this the defendant is ready to verify. 

Wherefore he prays judgment, Xe. 

By HOPKINS & HAMMOND, 
Attys for Deft. 


Endorsed: Filed Dee. 2d, 85. Wm. IL. Bradley, el’k. 


28 Afterwards, to wit, on the third day of December, 18865, 
came the plaintiff, by his attorneys, and filed in said clerk’s 

oflice his demurrer to the plea of the defendant in said entitled cause ; 

which said demurrer is in the words and figures following, to wit: 


Lh poarrer. 


UNITED STATES OF AMERICA, } 
Northern District of [llinois, | 


SS < 


(treuit Court of the United States. Octobor Term, A. D. 1885. 


Amos W. Dows vs. Tore Town or E_mMwoon. 
Asst. 


And the plaintiff, as to the plea of the defendant by it above 
pleaded, says that the same and the matters therein contained, in 
manner and form as the sane are above pleaded, are not sufficient 
in law to bar him, the plaintiff, from having his aforesaid action, 
and that he is not bound by law to answer the same; and this he ts 


ready to verity. 
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Wherefore, for want of a sufficient plea in this behalf, the plaintiff 
prays judgment and his damages, &c., to be adjudged to him, &e. 
THOS. 8S. MeCLELLAND, 
GEORGE A. SANDERS, 
Attys for PUG. 


Endorsed: Filed Dee. 3, 1885. Wim. IL. Bradley, clerk. 


29 Afterwards, to wit, on the eleventh day of April, in the ad- 
-journed March term of said court, 1887, in the record of the 

proceedings thereof in said entitled cause, before Hon. Walter Q. 

(iresham, circuit court judge, is the following entry, to wit: 


Cprle if 
Avios W. Dows vrs. Tre Town or E_Mwoop. 
Assumpsit. 


Now comes the defendant, by Mr. Hopkins, its attorney, and — 
his motion leave is given it to file additional pleas herein. 


Afterwards, to wit,on the twenty-third day of May, 1887, came the 
defendant, by its attorneys, and filed in said clerk’s office its addi- 
tional pleas in said entitled cause; which said additional pleas are in 
the words and figures following, to wit: 


OU Additional Pleas. 
Cireuit Court of the United States, Northern District of Illinois. 
Axvios Dows vs. Tith Town oF ELMwoon. 


Ist. And now comes the said defendant, by Hopkins & Ham- 
mond, lis attorneys, and, by leave of court first had and obtained, files 
these its additional pleas herein, and says actio non as to a part of the 
plaintiff's said causes of action, as hereinafter shown, because its says 
that the saml several causes of action in plaintiff’s declaration men- 
tioned are the said 402 coupons therein named and not other or 
different, and that all of the said COUPONS are for interest pot and 
are attached to or cut from some of the thirty-three supposed bonds 
of the defendant in said declaration mentioned, and numbered as 
therein alleged, to wit: Numbers 39, 40, 41,42, 45, 44, 45, 46, 47, 48, 
49, BO. 51. 52. da. 04. hb. 36. O72. OS, Oo, OO, Ol, 62. 635, O4, G5, GU, 67, 
68, 69, 70, and 79; and defendant avers that at the March term of 
this court, A. D. 1875, one George O. Marcy, then the owner of thirty 
coupons, twenty-six of which were for interest upon and eut from 
twenty-six of the identical bonds aforesaid, to wit, said bonds num- 
bered 36, 57, 58, 59, 40, 41, 42, 43, 54, 55, 56, 57, 58, 59, GO, 61, 62, 
63, G4, 60, 66, OF, OS, 69, 70, and 75, commenced a suit against this 
defendant to recover pon siatd thirty COUpPOnS, twenty-six of which 
were cut from and = represented interest upon said twenty-six last 
named of the identical bonds from which two hundred and forty- 
eight of the coupons or interest warrants upon which this suit is 


intiff 
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brought were cut, to wit, the twenty-six bonds last above 
$1 enumerated ; and said Marcy filed his declaration in said 

case to said March term, A. D. 1875, in substance as follows, 
to wit: 


lxirep SrTavTeEs oF AMERICA: 


Circuit Court of the United States, Northern District of Illinois. 
March Term, A. D. 1875. 


GEORGE O. Marcy vs. Town or E_Mwoop. 


George O. Marey, a citizen of the State of Massachusetts, plaintiff 
in this suit, by Wilson & Perry, his attorneys, complains of Town 
of Elmwood, a municipal corporation organized and existing under 
and by virtue of the township organization laws of the State of Ilh- 
nois, at and within the county of Peoria, in said State of Illinois, to 
wit, at and within said northern district of Illinois, defendant in 
this suit, being summoned, &c., in a plea of trespass on the case 
Upon promises : 

lor that heretofore, to wit, on the 27th day of April, A. D. 1869, 
at said town of Elmwood, to wit, at the within said northern dis- 
triet of Illinois, the said defendant, by the name and style of the 
‘Township of Elmwood, by its duly authorized officers and agents, 
and in pursuance of the then existing laws of said State of [l]linois, 
made, executed, and delivered to the Dixon, Peoria and Hannibal 
Railroad Company, an ineorporated company existing under and 
by virtue of the laws of the State of Illinois, its certain evidences 
of indebtedness commonly called town bonds, signed by L. F. Jones, 
the supervisor, and Samuel M. Farrar, the town clerk of said town 
of Elmwood, and then and there, in and by each of said evidences 

of indebtedness, acknowledged itself, by the name and style 
o2 of Township of Elmwood, to owe and be indebted to the 

bearer thereof in the sum of one thousand dollars, which 
said suim the said defendant, by the name and style aforesaid, thereby 
then and there promised to pay to the bearer of said bonds, on the 
first day of July, A. D. 1889, with interest thereon at the rate of ten 
per cent. per annum, payable annually, on the first day of July in 
each year, at the oftice of the State treasurer of said State of Illinois, 
at Springfield, on the presentation and surrender of the interest war- 
rants annexed to said bonds, in each of which said bonds or evi- 
denees of indebtedness it was recited that such bond was issued 
under and by virtue of a law of the State of Illinois entitled “An 
act to incorporate the Dixon, Peoria and Hannibal Railroad Com- 
pany,” approved March 5th, 1869, and amended and approved 
March 9th, 1869, and also in virtue of an act entitled An act to 
legalize a certain election therein named, approved April 17, 1869, 
and authorizing the several townships, cities, and incorporated towns 
in the counties through which the road may be located to subscribe 
and take stock in the Dixon, Peoria and Hannibal Railroad Com- 
pany to an amount not exceeding one hundred thousand dollars to 
each township, city, or incorporated town, and to pay for the same 


~~ 
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in the bonds of said township, city, or town maturing twenty years 
from the date of their issue and bearing Interest at a rate not ex- 
ceeding ten per cent. per annum, payable annually, in accordance 
with the vote of the electors of said township at the special election 
held March 16, A. D. 1869,in accordance with the provisions of said 
act, to each of which said bonds was annexed certain written Inter- 
est warrants, commonly called coupons, subseribed by said super- 
visor by the name of L. F. Jones, supervisor, and by said town clerk 

hy the name of S. M. Farrar, respectively, ordering and 
Ow directing the supervisor of said town to pay to the bearer of 

said coupons, on the tirst day of July in the respective years 
when the same should be payable, according to the tenor of said 
coupons, respectively, one hundred dollars, at said State treasurer’s 
office, being the annual interest for the year ending on that day, 
each of said interest warrants. bearing a number corresponding to 
the number of the bonds to which they were respectively annexed, 
which said bonds with said coupons annexed were, after their exe- 
cution and delivery to said railroad company as aforesaid and_ be- 
fore their maturity, to wit, on the 27th day of April, 1569, to wit, at 
Boston, in said State of Massachusetts, sold, transferred, and deliv- 
ered by said railroad company for value to bona fide purchasers, who 
thereby became the bearers and owners thereof; that afterwards and 
before the commencement of this suit, to wit,on the day and year 
last aforesaid, a large number of said coupons, being the coupons 
hereinafter described, were detached from said bonds and were pur- 
chased by and transferred to said plaintiff from said last-named 
purchasers for value, and said plaintiff thereby became and from 
thence hitherto has been and still is the bearer and owner of said 
coupons; that thirty of said coupons so purchased and transferred 
to said plaintiff are in words and figures (exeept the numbers) fol- 
lowing, namely : 


S100. No. —-., 
Klmwood Tou ship Railroad Bond. 


Interest warrant. 


Supervisor of Elmwood township, Peoria county, Ilinois, pay to 
bearer July Ist, 1872, one hundred dollars, at the office of the State 
treasurer, Springtield, [Hlinois. 

S. M. FARRAR, Clerk. 
LL. I. JONES, Supervisor. 


Which said coupons are numbered, respectively, as follows : 

o 36, 37, 38, 33), 40, 41, 42, 45, 54, 55, 56, 57; 58, 59, 60, 61, 62, 

65, O4, 65, 66,67, 65, 69, 70, 71, 72, 73, 74, 75; that two of said 

coupons so purchased and transferred to said plaintiff are in the 
words and figures (except the numbers) following, namely : 
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$100. No. —. 
Elmwood Township Railroad Bond. 


Interest warrant. 


Supervisor of Elmwood township, Peoria county, Illinois, pay to 
bearer July Ist, 1873, one hundred dollars, at the office of the State 
treasurer, Springfield, Illinois. 

L. F. JONES, Supervisor. 
Ss. M. FARRAR, Clerk. 


Which said last two coupons are numbered, respectively, as fol- 
lows: 37, 38. 

That four of said coupons so sold and transferred to said plaintiff 
are in the words and figures following (except the numbers), namely : 


S100. No. —-. 
Kimwood Township Railroad Bond. 


Interest warrant. 


Supervisor of Elmwood township, Peoria county, Illinois, pay to 
bearer July Ist, 1874, one hundred dollars, at the office of the State 
treasurer, Springfield, Lilinois. 

L. F. JONES, Supervisor. 
Ss. M. FARRAR, Clerk. 


Which said last-named coupons are numbered, respectively, as fol- 
jiows: 71,73,74,75; whereby and by means of the premises aforesaid 
the said defendant, the said Town of Elmwood, became liable to pay 
to said plaintiff the several sums in each of said coupons, as above 
specified, amounting in all to a large sum, to wit, the sum of thirty- 
six hundred dollars, and in consideration thereof, then and there, to 
wit, on said 27th day’of April 1869, to wit, at and within said north- 
ern district of Illinois, undertook and promised, by the name and 

style of the Township of Elmwood, to pay said plaintiff thie 
be sume at the several times and according to the tenor and 

effect of said coupons, which times have severally elapsed ; 
yet the said defendant, though requested and though each of said 
coupons was duly presented for payment at the place in said cou- 
pons specified and payment thereof demanded, of all which the de- 
fendant had notice, has not paid the same nor any part thereof, but 
so to do has wholly neglected and refused. 

And whereas also the said defendant heretofore, to wit, on the first 
day of February, A. D. 1875, at Elin wood, to wit, at and within said 
northern district of Illinois, beeame and was indebted to the plain- 
tiffin the sum of five thousand dollars for money then lent by the 
plaintiff to the said defendant at its request, and in the sum of five 
thousand dollars for money then paid by the plaintiff for the use of said 
defendant at its request, and in the sum of five thousand dollars for 
money then received by said defendant for the use of the plaintiff, 
and in the sum of five thousand dollars for money found to be due 
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from said defendant to the plaintiff upon an account then stated be- 
tween them, and in the sum of five thousand dollars for interest then 
due and owing to the plaintilf from said defendant on the coupons 
In the first count mentioned, accruing after their maturity. 

And, in consideration thereof, then and there promised the plain- 
tiff to pay him the several moneys aforesaid upon demand, vet the 
said defendant has never paid any of said moneys, but wholly 
neglects to do so. 

by means of which said several premises the plaintiff sustained 
damage to the amount of five thousand dollars, and therefore brings 
sult, Ke. 

By WILSON & PERRY, 
Tlis Attorneys. 


36 And defendant was duly served with summons and ap- 

peared to said action, and the same was tried upon its merits 
at the July term of this court, 1875, the same yong to trial Upon 
proofs and evidence under plea of the general issue and a stipulation 
of the parties that all defenses might be given thereunder as herein- 
after shown, and such proceedings were had in said cause that, upon 
the opinion of the presiding judge of this court, the plaintiff recov- 
ered a judgment against this defendant for the amount of said thirty 
coupons and interest on the same; and this court, at the same time, 
made and entered of record in said cause a certificate of division of 
opinion between the circuit and district judges, showing the plead- 
ings, Issues, and proofs in said cause, and at said trial thereof, which 
is as follows and 1s made part hereof, to wit: 


Certificate of Division of Opinion. 
UNITED STATES OF AMERI A, Northern District of Illinois: 


Cireuit Court of the United States, Northern Distriet of I['linois. 
July ‘Term, 1875. 


GEORGE O. Marcy vs. Town or Ei.mMwoop. 


Certificate of opposition of opinion between the judges of said court 
ata circuit court of the United States begun and held at Chicago, 
in and for the said district, on the 28th day of July, in the year of 
our Lord one thousand eight hundred and seventy-five. 


Present: Hlon. Thomas Drummond and Hon. Henrv W. Blodgett, 
judges before whom said cause was heard. 


Statement of issues. 


¢p™= 


BY - Action of assumpsit commenced fo the March term, 1875, to 

recover upon ow) coupons, thirty of which, numbered from 36 
to 45, inclusive, and from 54 to 75, inclusive, — due July 1, 1872, 
and two of which coupons, numbered 57 & 338, matured July Ist, 
1875, and four, numbered 71, 75, 74, 75, matured July Ist, 1874, the 
form of which coupons is substantially as follows : 
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Elmwood Township Railroad Bond. 
No. —. 
Interest warrant. 


Supervisor of Elmwood township, Peoria county, Illinois, pay to 
bearer July Ist, 1872, one hundred dollars, at the office of the State 
treasurer, Springfield, Illinois. 

L. F. JONES, 
Supervisor. 

S. M. FARRAR, 
Town Clerk. 


Plea, general issue, with stipulation that any facts constituting a 
defense to the action may be proved under said plea with the 
sume effect as if specially pleaded. 


On the — day of June, 1875, this cause coming on for trial upon 
the merits, the following facts and private acts of the Legislature of 
Illinois were proven : 

Ist. That said coupons were cut from the bonds hereinafter named, 
bearing the same numbers, respectively, as the said coupons, and 
were for interest purporting to be due thereon on the Ist day of 
July, S72 and 1875 and 1874, as above stated, and that the same 
were purchased by the plaintiff for valne at 100 cents on the dollar, 
before any of said coupons matured and without any actual knowl- 
edge or information of any defense. é, 

2nd. That the bonds from which said coupons were detached are 
in substance as follows: 


38 ('Nirep Srates or Amenrrca, State of Illinoi: - 
Number —. Dollars 1,000. 
Township railroad bonds. 


Know all men by these prevents that the Township of Elmwood, 
in the county of Peoria and State of Illinois, acknowledges itself to 
owe and be indebted unto the bearer hereof — the sum of one thou- 
sand dollars, payable on the Ist day of July, A. D. 1889, with inter- 
est thereon at the rate of ten per centum per annum, payable an- 
nually, on the Ist day of July in each year, at the office of the State 
treasurer, In Springfield, Illinois, upon presenting and delivering of 
the proper coupons, hereunto annexed, until the payment of the 
principal sum. ‘This bond is issued under and by virture of a law 
of the State of Illinois entitled “An act to incorporate the Dixon, 
Peoria and Hannibal Ratlroad Company,” approved March Sth, 
1869, and amended and approved March %th, 1869, and also in 
virtue of an act entitled “An act to legalize a certain election 
therein named,” approved April 17, 1869, authorizing the several 
townships, cities, or incorporated towns in the counties through 
which the road may be located to subscribe and take stock in the 
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Dixon, Peoria & Hannibal Railroad Company to an amount not ex- 
ceeding one hundred thousand dollars to each township, city, or in- 
corporated town, and to pay for the same in the bonds of said town- 
ship, city, and town coming due twenty years from the date of their 
issue and bearing interest at a rate not exceeding ten per cent. per 
annum, payable annually, and in accordance with the vote of the 
electors of said township at the special election held March 16th, 

A. D. 1869, in accordance with the provisions of said act, and 
on the faith of the township of Elmwood is hereby pledged for 

the payment of the principal sum and interest thereon as 
aforesaid, 

[n testimony whereof the supervisor and clerk of said township 
of Elmwood have subscribed this bond this 27th day of April, A. D. 
1869. 

L. F. JONES, 
Supervisor. 

S. M. FARRER, 
Town Clerk. 


3d. That the Dixon, Peoria and Hannibal Railroad Company was 
incorporated by an act of the Legislature of the State of Illinois in 
force Mareh Sth, 1867, the sixth section of which act is as follows: 
“The several counties in which any part of said road may hereafter 
be located and the several townships in said counties which have 
adopted or may hereafter adopt township organization and the cities 
and incorporated towns in said counties hereby authorized to sub- 
scribe and take stock in said Dixon, Peoria and Hannibal Railroad 
Company. 

“ Elections may be held in any such county, township, city, or in- 
corporated town upon the question whether such county, township, 
city, or town shall subseribe for any specified amount of the stock of 
said company not exceeding one hundred thousand dollars for each 
county and not exceeding thirty-five thousand dollars for each of 
such townships, cities, or towns, and elections may be held in any 
such county, township, city, or town as often as a petition shall be 
presented, as hereinafter specified, until such county, township, city, 
or town shall have subscribed for the full amount of stock authorized 
by this act. 

“ Whenever a petition shall be presented to the board of 

40) supervisors, signed by fifty legal voters of any such county, 
setting forth the amount of stock proposed to be taken by any 

such county and specifying the time for holding such an election, it 
shall be the duty of the county clerk of such county to give twenty 
days’ notice of the time of holding such election, which shall be the 
same time as that specified in such petition; and whenever a petition 
shall be presented to the supervisor of any such township or to the 
corporate authorities of any such city or town, signed by twenty-five 
legal voters of any such township, city, or town, setting forth the 
amount of stock proposed to be taken by any such township, city, or 
town and specifying the time for holding such an election, it shall be 
the duty of the clerk of every such township, city, or town to give 
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twenty days’ notice of the time of holding such an election in such 
township, city, or town, which shall be the same as that specified in 
such petition, which said notice or notices shall be given in the same 
manner, and such election or elections shall be conducted in the 
same mode and at the places provided for holding general elections in 
such counties, townships, cities, and towns, at which election or elee- 
tions the qualified voters of the respective counties, townships, cities, 
and towns shall vote‘ For subscription or against subscription ;’ and if 
a majority of the votes actually cast at any such election shall be ‘ For 
subscription’ it shali be the duty of the board of supervisors of every 
such county, the supervisor and clerk of any such township, and the 
corporate authorities of such city or town to subscribe, without un- 
necessary delay, upon request of said company, for stock in said com- 

pany to the amount mentioned in such petition and to issue 
4] and deliver to said company the same amount as the stock so 

subscribed of the -bonds of such county, township, city, or 
town, as the case may be, payable at any time specified, not exceed- 
ing twenty years from their di ate, with interest at a rate not exceed- 
ing ten per cent. per annum, payable annually, which said bonds 
and the interest accuring thereon shall be made payable at such 
place with the United States as said company may request.” 

4th. That on the 11th of February, 1869, a petition, signed by 
thirty-one legal voters of said town of Elmwood, was presented to 
the supervisor of said town, representing that they desired an elec- 
tion, to be called in pursuance of the provisions of said charter of 
said railroad company, to be held on the 16th day of March, 1869, 
for the purpose of deciding by ballot whether, the said township 
would subscribe thirty-five “thousand dollars to the capital stock of 
said railroad company and issue the bonds of said township in pay- 
ment for the same in the manner provided by said charter. 

That in pursuance of said petition an election was notified and 
held in the manner provided by said charter, on the 16th day of 
March, 1860, at which election three hundred and forty-six votes 
were cast in favor of such subscription and one hundred and forty- 
one against It. 

Sth. That on the 16th day of February, 1869, the supervisor, town 
clerk, two justices of the peace, and twelve freeholders of said town- 
ship filed in the office of the town clerk thereof a petition request- 
ing that a special town meeting of the legal voters of said town be 
called to determine by ballot “ “whether said town will subseribe for 
the capital stock of said Dixon, Peoriaand Hannibal Railroad Com- 
pany to any amount, and, if so, to what amount, over and above 

the thirty-five thousand dollars authorized by the char- 
42 ter of said company and a, reference to which a meeting of 
sald legal voters has also been called.” 

That in pursuance of said last-named petition an election was 
notified by the town clerk on the 16th day of February, A. D. 1869, 
and holden at the same time and place with the election held in 
pursuance of said first-named petition, and that at said last-named 
election three hundred and forty-five votes were cast in favor of an 
additional subscription of forty thousand dollars to the stock of said 
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railroad company over and above the amount authorized by the 
said charter and one hundred and forty votes were cast against 
such additional subseription. 

Gth. That on the 9th day of March, 1869, an act of the Legislature 
of the State of Illinois was enacted as follows : 

“That an act entitled ‘An act to incorporate the Dixon, Peoria 
and Hannibal Ratlroad Company, approved March 5th, 1867, be so 
amended as to authorize the several counties in which any part of 
said road nay be hereafter located to subseribe or make donations 
under the provisions of said company in any amount not exceeding 
two hundred thousand dollars for any such county, and that the 
townships, cities, and incorporated towns in any such county be, and 
are hereby, authorized to subscribe or make donations under the 
provisions of said act to the capital stock of said company 1 any 
amount not exceeding one hundred thousand dollars for any such 
township, city, or Incorporated town. 

“Sree. 2. This act shall be in force from and _ after its passage. 

“Approved March 9th, 1869" 


I) 7th. That on the 17th day of April, 1869, an act of the 
the Legislature of the State of Illinois was enacted, as fol- 
lows: 

“That a certain election held in’ the township of Elmwood, in 
Peoria county, on the 16th day of Mareh, anno Domini, 1869, 
at which a majority of the legal voters in said township, in special 
town meeting, voted to subseribe for and take forty thousand dollars 
of the capital stock of the Dixon, Peoria and Hannibal Railroad 
Company ever and above the thirty-five thousand dollars which was 
on the same day subscribed for and taken in accordance with the 
provisions of thre charter of said COMMpAany, is hereby levalized and 
confirmed and is declared to be binding upon said township, and 
the said forty thousand dollars, when subseribed according to the 
conditions of silicl yote, may be collected from sald township it) the 
same mnanneras if the said subseription had been made under the 
provisions of said charter. 

“SECTION 2 This act shall ay decreed il public act, and shall take 
eflect and be in foree trom and after its passage. 

“Approved Apri: 17th, 1860.” 


Sth. Phat on the 27th day of April, 1869, the supervisor and town 
clerk of said town issued and delivered to the president and seere- 


tary of sitid railroad COTMpPany the bonds of said township to the 


amount of S70,000, with coupons attached for the annual interest 
thereon, n pavinent for the capital stock of said Company sub- 
scribed and taken in pursuance of both the elections aforesaid. 
th. That before the commencement of said suit said coupons were 
presented lor pavinent at the ottice of the State treasurer, at Spring- 
field, [linois, and also to the supervisor of said township, but pay- 
ment thereof was refused 
44 LOth That ~OON! atter the recerpt of said ponds by the rall- 
road company as aforesaid said company, under a power to 


— 
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lease in its charter, made a lease for ninety-nine years of its road 
ard all of its property to the Chicago, Burlington and Quincy Rail- 
road Company, which has ever since had possession of and operated 
said road, and the capital stock of said Dixon, Peoria and Han- 
nibal Railroad Company is and has ever since been of no market 
value; and that said last-named railroad has only been constructed 
from its junction with said Chicago, Burlington and Quiney rail- 
road at Buda, Illinois, to its junction with the same road at Elm- 
wood, I]linois. 

lith. That upon receipt of the bonds aforesaid the president and 
secretary of said railroad company delivered to said supervisor and 
town clerk a certificate of the capital stock of said Dixon, Peoria 
and Hannibal Railroad Company for the amount of $75,000, the 
amount of said bonds, and the same has not been returned or ten- 
dered to said company by said Town of Elmwood. 

izth. That the said Dixon, Peoria and Hannibal railroad was, 
after the passage of its charter by the Legislature as aforesaid, located 
in said township of Elmwood, in the county of Peoria and State of 
Ilinois, prior to the date of the said first election and the issue of 
the bonds aforesaid, and that the township organization was adopted 
in said township prior to the date of the passage of the charter of said 
railroad company. 

sth. That there is now due upon the said coupons the sum of 

forty-one hundred and ninety-two and 6 6 dollars, according 
1 to their tenor, which amount the plaintiffis entitled to re- 
cover if entitled to judgment in the cause. 

Upon the hearing of said cause as aforesaid and during said 
term it occurred as a question whether, upon the facts and under 
the acts of the legislature aforesaid, there existed at the time of the 
issue of said bonds power and lawful authority to issue said bonds 
and coupons so as to render the said coupons valid and_ collectible 
in the hands of the plaintiff; on which question the opinions of the 
said judges were opposed. 

Whereupon, on motion of counsel for defendant that the point of 
disagreement aforesaid may, during the term aforesaid, be stated 
under the direction of the judges and duly certified, under the seal 
of this court, to the Supreme Court to be finally decided, it is ordered 
that the foregoing statement of the pleadings and of the facts which 
is made under the direction of the said judges be certified accord- 
ing to the request of the defendant, by its counsel as aforesaid, and 
according to the law in such case made and provided. 

By which pleadings and proofs in said cause of Marcy against 
this defendant the validity of said twenty-six bonds from which said 
thirty coupons were cut, being the same bonds from which said two 
hundred and forty-eight of the coupons involved in this suit are 
cut, was directly put in issue, tried, and adjudicated. And upon the 
rendition of such judgment of this court and the record of the cer- 
tificate of division of opinion as aforesaid this defendant removed 
said cause by writ of error to the Supreme Court of the United 
States; and such proceedings were had in saic cause by said Su- 
preme Court, at its October term, 1875, that said plaintiff in error 
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and said defendant in error appeared before said court and 
46 tried said cause upon its merits andduly submitted the same 

to said court for its judicial decision, whereupon the said Su- 
preme Court, by its tinal decision and judgment, lawfully rendered, 
held and adjudged that said 26 bonds were null and void and re- 
versed the said judgment of this court, rendered as aforesaid, and 
filed and recorded its judgment of reversal to that effect and filed 
and recorded its opinion to the same effeet, the same being reported 
in volume 92 of United States Reports, page 259, and the same is 
hereby referred to for its contents. 

Wherefore defendant avers that by the final judgment of said Su- 
preme Court in said cause the said twenty-six bonds from which 
said two hundred and forty-eight coupons upon which this suit is 
brought were cut are and each of them is null and void for lack of 
any competent power in said township to issue them, as by said 
opinion shown, and that such prior final Judgment is conclusive of 
the invalidity of said bonds and all and every of the coupons cut 
from the same. 

And this the defendant is ready to verify; wherefore it prays 
judgment, Ke. 

By HOPKINS & HAMMOND, 
Attys for Defendant. 


And now comes the said defendant, by Hopkins & Hammond, its 
attorneys, and defends the wrong and injury and says it did not un- 
dertake and promise in manner and form as the plaintiff hath 
thereof above alleged against it; and this it prays may be inquired 
of by the country. : 

HOPKINS & HAMMOND, 
Def'ts Attys, 


And plaintiff doth the like. 
THOMAS S. McCLELLAND, 
PVUP s Atty. 


47 od. And for further additional pleas, by leave, &e., defend- 
ant Says actio non, because it Says that the several causes of 
action In plaintiff's declaration mentioned are said four hundred 
and two coupons therein named and not other or different, and that 
all of said coupons are for interest upon and are attached to or cut 
from some of the thirty-three supposed bonds of this defendant in 
said declaration mentioned, and are numbered as therein alleged, to 
wit, numbers thirty-nine, forty, forty-one, forty-two, forty-three, forty- 
four, forty-five, forty-six, forty-seven, forty-eight, forty-nine, fifty, 
fifty-one, fifty-two, fifty-three, fifty-four, fifty-five, fifty-six, fifty-seven, 
fifty-eight, fifty-nine, sixty, sixty-one, sixty-two, sixty-three, sixty- 
four, sixty-five, sIXty-six, sixty-seven, sixty-eight, sixty-nine, seventy, 
and seventy-five. 
And defendant avers that at the March term of this court, A. D. 
1875, one George O. Marcy, then the owner of thirty coupons cut 
from twenty-six of the identical bonds from which some of the coupons 
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upon which thissuitis brought were cut, commenced a suit against this 
defendant to recover the amount of such coupons in this court, at its 
March term, A. D. 1875,and such proceedings were had therein and 
in the Supreme Court of the United States, upon writ of error sued 


out in the same cause, as are shown and fully set out in the first of 


es 


defendant’s additional pleas, herewith. filed, from the words “ and de- 
fendant,” in the middle of the seventeenth line, on the first page 
thereof, to the end of the twenty-seventh page thereof; and, to avoid 
a repetition, defendant makes that portion of its said first additional 
plea, commencing with the middle of the seventeenth line, upon the 
tirst page thereof, to the end of the twenty-seventh page thereof, a 
part of this plea the same as if herein fully copied. 

By which pleas and proots in said cause of Marey against this 
defendant the validity of all the bonds in said plaintiff’s declaration 
mentioned, from which all of the coupons in said declaration named 
were cut, are distinctly put in issue and tried and adjudicated, and 
upon the rendition of such judgment of this court and the record of 
the certificate of division of opinion as aforesaid this defendant re- 
moved said cause by writ of error to the Supreme Court of the 
United States, and such proceedings were had in said cause by said 
Supreme Court, at its October term, 1875, that said plaintiff in error 
and said defendant in error appeared before said court and tried said 
cause upon its merits and duly submitted the same to said Supreme 
Court for its judicial decision, whereupon said Supreme Court, by its 
final decision and judgment, lawfully rendered at its said term, held 
and adjudged that all the said supposed bonds of said township, 
nunmibered from thirty-six to seventy-five, both inclusive, were null 
and void, and reversed the said judgment of this’ court, rendered as 
aforesaid, and filed and recorded its judgment of reversal to that 
effect, and also tiled and recorded its opinion to the same effect, which 
is duly reported in volume ninety-two, United States Reports, page 
two hundred and eighty-nine,and the same is hereby referred to for 
its contents. 

Wherefore defendant avers that by the final judgment of said 
Supreme Court in said cause rendered as aforesaid all the said bonds 
from which the coupons or any of them were cut or to which they 

are or were attached are and each of them is null and void 
48 for lack of any competent power in said township to issue 

them, as by said opinion and final jadgment of said Supreme 
Court shown; which said opinion and final judgment are in full 
force and conclusive of the invalidity of said bonds and all and every 
of the coupons attached to or cut from the same. 

And this the defendant is ready to verify; wherefore it prays judg- 
ment, Xe. 

HOPKINS & HAMMOND, 
Attorneys for Defendant. 


4th. And for further additional plea, by leave of court first ob- 
tained, defendant says actio non, because it says (here, to avoid repe- 
tition, defendant makes a part of this plea, the same as if herein 
repeated, all that part of its first additional plea filed herewith, com- 
4—1026 
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mencing with the words “that the said several,” in the seventh line 
from the beginning of the first clause after the title on page 1 thereof, 
and thence forward to the end of the twenty-eighth page thereof). 

And defendant avers that whatever right, title, or interest said 
plaintiff has in or to each, any, and all of the said coupons upon 
Which this suit is brought was by him acquired since the date of 
the rendition of the said final judgment of the Supreme Court of 
the United States in the said suit of Elmwood vs. Mareh, and with 
full notice of such final judgment and full notice that said bonds 
and coupons were null and void, as in said judgment adjudicated 
and settled. 

Wherefore defendant avers that, by reason of the final judgment 
of the said Supreme Court aforesaid, the said twenty-six bonds and 
all the coupons attached to or cut from them, and all the said thirty- 
three bonds and all the coupons attached to or cut from them are 
and were at the commencement of this suit null and void for want 

of any power in said township to issue them, as by said Su- 
i) preme Court adjudicated, of which plaintiff had notice as 
aforesaid 

And this — defendant is ready to verify ; wherefore it prays judg- 
ment, We. 

5th. And for a further plea in this behalf as to the suins claimed 
to be due upon each and all the said supposed coupons in said dee- 
laration mentioned, which are alleged to have become due and pay- 
able July first (Ist), 1875, July first (1st), 1874, and July first (1st), 
S70, the defendant, by leave of court first obtained, Savs actio non, 
because it says that this action was not commenced within ten years 
next after'the supposed causes of action accrued upon sald supposed 
COUPOHs OF either of them. | 

And this the defendant is ready to verify ; wherefore it prays judg- 
ment, Xe. 

HOPKINS & HAMMOND, 
TRUMBULL, ROBBINS, & TRUMBULL, 
bor Def't. 

Endorsed: Filed May 25, 1887.) Wm. HW. Bradley, clerk. 

50 Afterwards, to wit, on the thirteenth day of June, in the ad. 
journed May term of said court, 1887,in the record of the pro- 


ceedings thereof in said entitled Cause, before Hon. Henry W. Blod- 
gett, district Judge, is the following entry, to wit: 


Order. 
Amos W Dows vs. Tore Town or Et_Mwoop. 
Assumpsit. 
Now come the parties, by their attorneys, and the court, having 
considered and being now fully advised upon the demurrer of the 


plaintill to the special plea tiled herein On the second day of Decem- 
ber, A. D. 1885, sustains the same. 
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51 Afterwards, to wit, on the fifteenth day of June, 1887, came 

the plaintiff, by his attorney, and filed in said clerk’s office 
his motion to strike from the files the additional pleas in said enti- 
tled cause; which said motion is in the words and figures following, 
to wit: 

Motion. 
Circuit Court of the United States, Northern District of Illinois. 
Amos Dows vs. THe Town or E_mMwoop. 
Mo. to strike pleas from files. 


Now comes said pl’ff and moves to strike from the files — in said 
cause filed on, to wit, May 25, 1887, being five iv number, for the 
the following reasons, to wit: 

Ist. No notice was given the att’y for pI'ff of record in said district 
of the intended application to file said pleas. 

Yd. An issue of law being made up in said cause, it Was an irregu- 
lar practice to allow other pleas to be filed until that issue was dis- 
posed of. 

3d. It is the duty of a defendant to plead all his defences at the 
return term of the writ, and, failing to do so, the court should not 

grant leave to file further pleas, except upon cause shown 
wv based upon affidavits excusing the def’t for not pleading all 
of his defences at one and the same time. 

ith. The first and third pleas show upon their face that they are 
not true in fact, in this, to wit, said Ist & 3d pleas aver that the 
bonds ana Coupons sued On herein have been adjudicated and held 
void, whereas the said pleas show upon their face that the coupons 
herein sued on were not in issue in the suit of Marey vs. Elmwood, 
nor the bonds from which the coupons in this case were cut. 

Sth. Having made up an issue of law in this case and relied upon 
the same for nearly two years, the defendant ought not to be allowed 
to pole ad over, except pon showing ra meritorious defence. 

THOS. S. MeCLELLAND, 
PU F's Att'y. 

Endorsed: Filed June 15, 1887. Win. IL. Bradley, clerk. 

53 Afterwards, to wit, on the twenty-seventh day of June, in 

the adjourned May term of said court, 1887, in the record of 
the proceedings thereof in said entitled cause, before Hon. Walter 
(). Gresham, circuit judge, is the following entry, to wit: 


Order. 
Axuos W. Dows vs. Toe Town or ELMwoop. 


Assumpsit. 


Now come the parties, by their attorneys, and now comes on to 
be heard the motion of the plaintiff to strike from the files the ad- 
ditional pleas herein; and, after hearing the arguments of the coun- 
sel, the court overrules said motion. 
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54 On the same day, to wit, on the twenty-seventh day of 

June, 1887, came the plaintiff, by his attorney, and filed in 
said clerk’s office his demurrer to the first, third, fourth, and fifth 
pleas of the defendant in said entitled cause; which said demurrer 
is in the words and figures following, to wit: 


Demurrer. 
UNITep STATES OF AMERICA, ea 
Northern District of [llinois. j _ 
Circuit Court of the United States. May Term, A. D. 1887. 
Amos Dows vs. Tot Town or E_Mwoopn. 
And the »laintiff, as to the pleas of the defendant by it, on, to wit, 
May 25, 1557, firstly, thirdly, fourthly, and fifthly above pleaded, 
says that the same and the matters therein contained, In manner 
and form as the same are above pleaded, are not sufficient in law to 
bar him, the plaintiff, from having his aforesaid action, and that he 
Is not bound by law to answer the same, and this he is ready to 
verify ; wherefore, for want of a sufficient plea in this behalf, the 
plaintiff prays judgment and his damages, «ec., to be adjudged to 
him, VC } 
And the plaintiff shows to the court here the following 
DD canses of demurrer to said first and third pleas—that is to 
say, said first and third pleas show upon their face that the . 
instruments herein sued on are other and different instruments ; 
from the coupons sued on in said ease of Geo. O. Marey against The 
Town of Elmwood, and that the party plaintiff in this cause is other | 


and different from the party plarmtitl In said cause of Marey vs. The 
Town of Elmwood, and that said pleas show upolh their fuce that 
the instruments sued on in this case were not in litigation in said 
suit of Marey vs. Elmwood, pleaded in said pleas as an estoppel in 
this suit 

lor that the matters and things contained in said special pleas 
firstly, thirdly, fourthly. and fifthly above pleaded can be shown 
under the ceneral issue, 


And also that said pleas and each of them are in other respects 
uncertain, informal, and insuflicient, &e. 
THOS. S. McCLELLAND., - 
Att'y for said PT ff. 


Kndorsed: Filed June 27, 1887. Wm. H. Bradley, clerk. 


DO Afterwards, to wit, on the tenth day of October, 1SS7, 

Calne the defendant, by its attorneys, and filed In sid clerk’s 
office its motion to dismiss in said entitled cause: whieh said motion 
is in the words and figures following, to wit: 


a ee 


Ww. 


Vs. 


AMOS 


OF ELMWOOD 


THE TOWN 


Motion to Dismiss. 


Unitep STATES OF AMERICA, | 
Northern District of Illinois, § 


> Bx. 


In the United States Cireuit Court for the Northern Distriet of 
Illinois. 


Amos W. Dows vs. Town or EL_Mwoop. 


And now comes the defendant, by H. B. Tlopkins and Lyman 
Trumbull, its attorneys, and tnoves the court to dismiss this suit for 
the following reasons : 

First. That said plaintiff is not a real person, but is a fictitious 
hame. 

Second. That if said plaintiff is a real person that he is nota 
bona fide holder of the coupons sued upon, and that they were placed 
in his hands merely for the purpose of bringing a suitin the cireuit 
court of the United States 

‘Third. That said plaintiff, if a real person, Is nota citizen of the 

State of Massachusetts, nor of any other State in the United 
ay) States outside of the State of Illinois, nor of any foreign 
country. 
L. TRUMBULL, 
IH. Bb. HOPKINS, 
Attys for Deft. 


Endorsed: Filed Oct. 10, 1887. Wm. IL. Bradley, clerk. 


(On the same day, to wit, on the tenth dav of October, in the ad- 


journed October term of said court, ISS7, in the record of the pro- 


ceedings thereof in said entitled cause, before Hon. Heury W. Blod- 
gett, district judge, is the following entry, to wit: 


Order. 
Awos W. Dows vs. Ture Town or E_LMwoop. 
Assumpsit. 


Now come the parties, by their respective attorneys, and now 
comes on to be heard the motion of the defendant to dismiss this 
cause, and, after hearing the arguments of the counsel, the court 
overrules said motion without prejudice; to which ruling of the 
court the defendant, by its attorney, excepts; and now comes on to 
be heard the demurrer of the plaintiff to the pleas filed herein, and, 
after hearing the arguments of the counsel, the court takes said de- 
murrer under advisement. 


os Afterwards, to wit, on the seventeenth day of November, in 

the adjourned October terin of said court, 1887, in. the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


THE TOWN OF 


ELMWOOD Vs. AMOS W. DOWS. 


Order. 


Awuos W. Dows vs. Tue Town or ELMWwoop. 


Assumpsit. 


The court, having considered and being now fully advised upon 
thedemurrer of the plaintiff to the pleas —hereinon the twenty-third 
day of May last, sustains the demurrer to the first, third, fourth, and 
fifth of said pleas. 


59 Afterwards, to wit, on the thirtieth day of January, 1888, 
came the plaintiff, by his attorney, and filed in said clerk’s 
office his motion to dismiss as to thirty-four coupons in said entitled 
cause; Which said motion is in the words and figures following to 
Wit: 
Motion. 


Uxirep STATES OF AMERICA, } 
Norther District 0) [llinois. j 


Circuit Court of the United States. December Term, A. D. 1887. 
Amos Dows vs. Tue Town or E_Mwoon. 
Asstunpsit. 


The plaintiffin the above cause asks leave to withdraw the fol- 
lowing Instruments without prejudice, to wit, seventeen (17) cou- 
pons, numbered 389 to 45, both inclusive, and 59 to 70, both inclu- 
sive, cut from bonds bearing the same numbers and which matured 
and were due and payable July 1, 1875, and seventeen (17) coupons, 
numbered 39 to 43, both inclusive, cut from bonds bearing the same 
numbers and which matured and became due and payable July 1, 
IS7-1, said suit to stand as to all the remaining instruments sued 
on and set out in the declaration filed in said cause. 

THOMAS S. MeCLELLAND, 
OO) Atty for PUG. 

(Endorsed :) Filed Jan’y 50, 1888. Wm. H. Bradley, clerk. 


Qn the same day, to wit, on the thirtieth day of January, 1SSS, 
in the December term of said court, 1ISS7, in the record of the pPro- a 
ceedings thereof in) said entitled CAUSE, before Ilon. llenry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 
Autos W. Dows vs. Toe Town or EL_Mwoop. 
Assumpsit. 


Now, on this day, comes said plaintiff, by his counsel, and asks 
leave to withdraw the following instruments declared on in said ? 
cause, to wit, seventeen coupons, numbered 39 to 43, both inclusive, 


“on ea, D 
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and 59 to 70, both inclusive, which matured and became due and 

pavable July 1, 1873, and seventeen coupons, numbered 59 to 43, 

both inclusive, and 59 to 70, both inclusive, which matured and be- 

came due and payable July 1, 1874; and the court, being fully ad- 

vised in the premises, hereby orders and directs that said plaintiff 
be permitted to withdraw said thirty-four coupons without 

th] prejudice, and that said cause stand as to all other coupons 
declared on. 

Afterwards, to wit, on the twenty-eighth day of February, 1888, in 
the December term of said court, 1SS7, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Romanzo Bunn, dis- 
trict judge, is the following entry, to wit: 


Order. 
Amos W. Dows vs. Tur Town or E_Mwoop. 
Assumpsit. 


Now comes the parties, by their attorneys, and, upon issue joined 
herein, thereupon comes a jury of good and lawful men, to wit, 
Samuel Davison, A. C. Best, M. P. Garrity, G. L. Manning, D. B. 
MekKenny, Fred K. Bastian, J. 8. Bartlett, M. Ford, Benjamin Ream, 
John Sullivan, O. H. Porteh, and William Petty, who were all duly 
elected, tried, and sworn well and truly to try said issue: and, after 
hearing the evidence and a part of the arguments of the counsel, 
the hour of adjournment having arrived, it is ordered that the 
further trial of this cause be postponed until to-morrow morning. 


G2 Afterwards, to wit, on the twenty-ninth day of February’ 

ISSS, in the December term of said court, 1SS7, in the record 
of the proceedings thereof in said entitled cause, before Hon. Ro- 
manzo Bunn, district judge, is the following entry, to wit: 


Order. 
Axvos W. Dows vs. Toe Town o¢r ELMWwoop. 
Assumpsit. 


Now come again the parties, by their attorneys, and now come 
also the jury in this behalfempaneled and sworn, and, after hearing 
the concluding arguments of the counsel, on motion of the plaintiff, 
by his attorney, leave is given him to withdraw without prejudice 
all the coupons declared on herein, except the coupons bearing the 
numbers from fifty-nine to seventy, inclusive; and, under the instrue- 
tions of the court, the jury returned the following verdict, to wit: We, 
the jury, find the issue for the plaintiff and assess the plaintiff's dam- 
ages at nineteen thousand two hundred and seventy-two dollars. 

And thereupon the defendant, by its attorneys, moves the court 

for a new trial herein. 


THE TOWN OF 


ELMWOOD VS. AMOS W. DOWS. 


os) Afterwards, to wit, on the twenty-seventh day of March, in 
the adjourned March term of said court, 1858, in the record | 
of the proceedings thereof in said entitled cause, before Hon. Ro- 


manzo Bunn, district judge, is the following entry, to wit: 


Judgment. 
A Vos W. Dows rs, ‘| lik TOWN Or ELMWOoOOD. 
Assumpsit. 


Now come the parties, by their attorneys, and now comes on to be 
heard the motion of the defendant for a new trial herein, and, after 
hearing the counsel on the part of the defendant, the court overrules 
said motion, and the defendant, by its attorney, now moves the court in 
arrest of itudgment: and the court, being now fully advised upon said 
motion in arrest, overrules thesame and awards judgment; to which 
rulings of the court on both of said motions the defendant, by its 
attorney, now excepts. 
It is thereupon considered and adjudged by the court that said 
plaintiff do have and recover of said defendant the said sum of 
nineteen thousand two hundred and seventy-two dollars, his dam- 
ages so us aforesaid assessed, together with lis costs in this behalf 
expended, amounting to — dollars and — cents. 
4 And on motion of the defendant, by its attorney, the time . w 
to file a bill of exceptions herein is extended Sixty days, and 
the court fixes the amount of the supersedeas bond herein at twenty- 
five thousand dollars, and the bond, without being il supersedeas, ut 
five hundred dollars. 
be On the hearing of said cause the following exceptions were 
taken and were allowed by the court and made of record ; 
which said exceptions are in the words and figures following, to 
Wit: 


Bill of Exceptions. 


UNITED STATES OF AMERICA, |, . 
Northern District of [linois. j as 


In the United States Circuit (Court for the Northern District of 
Illinois, Northern Division. 


Amos W. Dows vs. Tuer Tows or Eimwoon. 
Assumpsit. 


Be it remembered that on the trial of this cause the plaintiff, to 
maintain and prove the issue on his part, gave in evidence an act of 
the Gene ral Asse mbly of the State of Llinois. ly) proved Mareh oth, 
1S67, entitled iis follows: An act to Incorporate the Dixon, Peoria 
and Hannibal Railroad Company, the sixth section of which is as 
follows: 

$6. The several counties in which any part of said road may here- 


n 
J 


i~ 
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after be located, and the several townships in said counties which 
have adopted or may hereafter adopt township organizations, and 
the cities and incorporated towns in said counties are hereby 
tit authorized to subseribe and take stock in said Dixon, Peoria 
and Hannibal Railroad Company. Elections may be held 
In any such county, township, city, or incorporated town upon the 
question whether such county, township, city, or town shall sub- 
scribe for any specified amount of the stock of said company, not 
exceeding one hundred thousand dollars for each county and not 
exceeding thirty-five thousand dollars for each of such townships, 
cities, or towns, and elections may be held in any such county, 
township, city, or town as often as a petition shall be presented, as 
hereinafter specified, until such county, township, city, or town 
shall have subseribed for the full amount of stock authorized by 
this act. Whenever a petition shall be presented to the board of 
supervisors, signed by fifty legal voters of any such county, setting 
forth the amount of stock proposed to be taken by any such county 
and specifying the time for holding such an election, it shall be the 
duty of the county clerk of such county to give twenty days’ notice 
of the time of holding such election, which shall be the same time as 
that specified in such petition, and whenever a petition shall be pre- 
sented to the supervisors of any such township,or to the corpo- 
OF rate authorities of any such city or town,signed by twenty-five 
legal voters of any such township, city, or town, setting forth 
the amount of stock proposed to be taken by any such township, 
city, or town and specifying the time for holding such an election, 
it shall be the duty of the clerk of every such township, city, or 
town to give twenty days’ notice of the time of, holding such an 
election in such township, city, or town, which shall be the same 
as that specified in such petition, which said notice or notices shall 
be given in the same manner, and such election or elections shall 
be conducted in the same mode and at the places provided for hold- 
ing general elections in such counties, townships, cities, and towns ; 
at which election or elections the qualified voters of the respective 
counties, townships, cities, and towns shall vote “ For subseription” 
or “Against subseription ;" and if a majority of the votes actually 
cast at any such election shall be “ For subseription” it shall be the 
duty of the board of supervisors of every such county, the super- 
visor and clerk of any such township, and the corporate authorities 
of such city or town to sabscribe, without unnecessary delay, upon 
request of said company, for stock in said company to the amount 
mentioned in such petition, and to issue and deliver to said 
HS COMM pany the same amount as the stock so subseribed of the 
bonds of such county, township, ety, or town, as the case 
may be, payable at any time specified, nut exceeding twerty years 
from their date, with interest at a rate not exceeding ten per cent. 
per annum, payable annually, which said bonds and the interest 
accruing thereon shall be made payable at such place within the 
United States as said company may request. 
Plaintiff next offered in evidence an act of said General Assembly 
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approved March 9th, 1569, entitled An act to amend the charter of 
the Dixon, Peoria and Hannibal Railway Company. 


An act to amend the charter of the Dixon, Peoria and Hannibal 
Railway Company. In force March 9, 1869. 

SecTion lL. Be it enacted by the people of the State of Illinois, 
represented in the General Assembly, That an act entitled “An act 
to incorporate the Dixon, Peoria and Hannibal Railroad Company,” 
approved March 5, 1567, be so amended as to authorize the several 
counties in which any part of said road may be hereafter located to 
subscribe or make donations under the provisions of said act to the 
capital stock of said company in any amount not exceeding two 

hundred thousand dollars for any such county, and that the 
GY townships, cities, and incorporated towns in any such county 

be, and are hereby, authorized to subseribe or make donations, 
under the provisions of said act, to the capital stock of said company 
in any amount not exceeding one hundred thousand dollars for any 
such township, city, or Incorporated town, 

$2. This act shall be in force from and alter its passage. 

Approved March 9, 156%. 


To the admission of which evidence defendant then and there, by 
its attorneys, objected, and the same was admitted by the court, sub- 
ject Lo objections to be afterward considered. 

Plaintiff then offered in evidence the following : 


( Opy. 


An act to legalize il certain election therein named, Originated in 
the [louse. James ¥ Root, clerk. 


SeceTion |. Be it enacted be the people of the State of Illinois, 
represented in the General Assembly, That a certain election held in 
the township of E-lmwood, in Peoria county, on the sixteenth day of 
March, anno Domini one thousand eight hundred and = sixty-nine, 
at which a majority of the legal voters in said township, in special 
town meeting, voted tosubseribe for and take forty thousand dollars 
of the capital stock of the Dixon, Peoria and Hannibal Railroad 
Company over and above the thirty-five thousand dollars which was 

on the same day subsertbed for and taken in accordance with 
70 the provisions of the charter of sala COMPANY, Is hereby leval- 

ized and confirmed and is declared to be binding Upon sala 
township, and the said forty thousand dollars, when subseribed ae- 
cording Lo the conditions of said vote, nav be collected trom said 
township in the same manner as if the said subseription had been 
made under the provisions of said charter, 

Section Tf. This act shall be deemed a public act, and shall take 
effeet and be in force from and after its passage. 

r’. CORWIN, 
Speaker of Llouse of De pre sen-atives., 
J. DOUGHERTY, 
Np ak i of the iN nate. 

Approved April 17th, 1860. 

JOIN M. PALMER, Governor. 
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Unirep Srates or AMERICA,) — | 
Stati of [llinois, j wet 
OrriICcE OF SECRETARY. 

I, Henry D. Dement, secretary of State of Illinois, do hereby 
certify that the foregoing isa true copy of an act to legalize a certain 
election therein named, the original of which is now on filein this 
othiee. 

In witness whereof I hereto set my hand and affix the great seal 
of State, at the city of Springfield, this 28th day of July, A. D. 1887. 

[SEAL. | HENRY D. DEMENT, 
Necretary of State. 


7] To the admission of which in evidence defendant, by its 
attorneys, then and there objected, and thesame was admitted 
by the court subject to objections to be afterward considered. 

Plaintiff then produced before the jury and offered to read in evi- 
dence twelve bonds, numbered from fifty-nine to seventy, inclusive, 
and all alike except as to number, one of which bonds, with the cer- 
tificate of registration on the back thereof, is in words and figures as 
set outin plaintiff’s declaration ; to the admission of which evidence 
defendant, by its attorneys, then and there objected, and said evi- 
dence was admitted by the court subject to objections to be afterward 
considered. 

Plaintiff then offered in evidence one hundred and thirty-two cou- 
pons, all alike except as to their number and the date of their ma- 
turity, numbered from fifty-nine (59) to seventy, Inclusive, and pur- 
porting to fall due as follows: One of each of said numbers, twelve 
in all, on the first day of July of each year from 1875 to 1885, In- 
clusive, one of whieclt coupons is in words and figures as set out In 
plaintiff's declaration; to the admission of which evidence defend- 
ant, by its attorneys, then and there objected, and the same was ad- 
mitted by the eourt subject to objections to be thereafter con- 
sidered. 

Plaintiff then offered in evidence a certified cOpy from the 
office of the auditor of public accounts of the State of Ihinois 
of the affidavit of the supervisor of the township of Elmwood, upon 
which said auditor registered the bonds of defendant, which, with 
sald certificate, Is as follows: 


‘ 


~~) 
~ 


STATE OF ILLINOIs, 
Country oF Prorta, February loth, 1870. 
To the auditor of public accounts of the State of illinois, Springfield, 

Illinois. : 

Sin: T herewith transmit to you for registration in your office, 
under the provisions of the act entled “An act to fund and provide 
for paying the railroad debts of counties, townships, cities, and 
towns,” in foree April 16th, 1869, the following bonds, being seventy- 
tive in number, dated April 27th, 1869, amounting to (875,000) sev- 
enty-five thousand dollars, pavable on the Ist day of July, LSS!, and 
bearing interest at the rate of 10 per centum per annum, payable 
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annually. These bonds are issued by the town of Elmwood, in the 
county of Peoria and State of Illinois, to the bearer and in aid of 
Dixon, Peoria and Hannibal R. RK. Co., under and by authority of 
the provisions of act to Incorporate the Dixon, Peoria and Ilan- 
nibal Rail R. Co., approved Mareh Sth, 1867, & amended 
73 March 7th, 1869, & also an act to legalize a certain election 
then named, approved Aprii 17, 1869, and by a vote of the 
people of said township at an election held on the 16th March, 
ISO. 

And I, as supervisor of said township, do hereby certify that all 
the preliminary conditions in the act “in force April 16th, 1869,” 
required to be done to authorize the registration of these bonds and 
entitle them to the benefits of the said act last referred to have been 
fully complied with, to the best of my knowledge and belief. 

S. F. JONES, 
Supe rvisor of Elmwood, Peoria County. 


Subscribed and sworn to by the said S. F. Jones before me this 
loth dav of February, A.D. 1870. 
| NOTARIAL SEAL,| SAMUEL M. FARRAR, 
Notary Public. 


Mndorsed : iled March both, Isc. ©, Ie. Lippineott, auditor 
public accounts, 
Avprror’s Orrick, ILLixots, 
SPRINGFIELD, Jone Oth, 1SS3. 
|, Charles P. Swigert, auditor of publie accounts of the State of 
[inois, do hereby certify that the foregoing and annexed instru- 
ment is a true, full, and correet copy of certificate of S. F. 
74 Jones, as supervisor of Elmwood township, in relation to 
registration of bonds issued by said town to the Dixon, Peo- 
ria dW Hannibal Ratlroad Co., now on file in and forming part of the 
records of this ofliee. 
In testimony whereof | hereunto subseribe my name and affix the 
seal of TN office, at Springtield, the day and vear first above written. 
[SEAL.] CHAS. PL SWIGERT, 


Auditor of Publie Aecounts. 


Also a transeript of registration from the office of said auditor in 
words and figures as follows: 


(See table.) 


76 Plaintiff! also offered evidence tending to prove that he 
bought the said bonds in the year 1872, in good faith and 
without notice of any defences to same, and paid therefor ninety- 
five cents on the dollar of their par value, and had been the owner 
thereof ever since and of all the coupons of said bonds falling due 
in July, IS72, and since, and that said plaintiff is and was at the 
commencement of this suit a citizen of Massachusetts. 
And thereupon the defendant, to maintain and prove the issue on 
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its part, read in evidence a copy of so much of the journals of the 
Senate and Ilouse of the General Assembly of the State of Illinois 
as relates to the passage of the said act of April 17th, 1S69, whieh 
Copy Is certified by the secretary of state of Illinois to be correct 
and, together with said certificate, is in words and figures as follows : 


Journal of the Ilouse of Represen-atives. 


Monpbay, January, 1S60. 
In accordance with the provisions of the constitution of the State 
of Illinois, the twenty-sixth General Assembly of said State con- 
vened, 11) their first session, af the state house 1) the city of Spring- 
field, on Monday, the fourth day of January, A. D. 186%. 
The louse was called to order by Mr. Bond. 


a . * x » * 
Iripay, April 16, 1869. 
- * . a. 


‘4 
Mr. Phelps, by leave, introduced a bill (IL. B. No. 1o99) for “An 
act to legalize a certain election therein named ;” which was read a 
first time and ordered to a second reading , 
Qn motion of Mr. Phelps, the rule was dispensed with, the bill 
read il second time and ordered to a third reading. 


* 


A bill (HT, 1}. No, }oot) for an act to legalize certain elections 
therein named was taken up and, on motion of Mr. Phelps, the rule 
Was dispensed with, the bill read a third time, and the question be- 
ng, “Shall this bill pass 2 it was decided in the athrmative— 
yeas, Gi i havs, OO. 

Those voting in the aflirmative are: Messrs. Bailey, Bond, Both- 
well, Brookhart, Burgess, Burke, Burnett, Calaway, Casey, Collins, 
Cook, of Lake: Cook. of Sanwanmion : Cooper, Coy, Deitz, Denison, 
Dinsmore, Downing, Elliott, Fuller, trale, Gaylord, Gilmore, Green, 
Grundlach, Halley, Ilana, Hopkins, Jasper, Kerr, kK nickerbocker, 
Landrigan, Laning, Marsh, McCutcheon, Merritt, Miller, of St. Clair: 
Milttower, Morgan, Morse, Munson, Nase, Parker, Payne, Perry, 

Phelps, Porter, Reed, Ross, of St. Clair; Ross, of Fulton; Rush, 
hp Saltonstall, Scroggs, Smith, Stanley, Strawn, Sumner, Swig- 

art, Talbott, Tavlor, Voris, Whiting, Wylie, Willis, Woodson, 
Young, Mr. Speaker. 

Ordered, That the title be as aforesaid, and that the clerk inform 
the Senate thereof and ask their concurrence therein. 


* +" 


» 7 


SATURDAY, April 17, 1869. 
" ‘ * . . 
A message from the Senate by Mr. Paddock : 
Mr. Speaker: I am directed to inform the House of Representa- 
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annually. These bonds are issued by the town of Elmwood, in the 
county of Peoria and State of Illinois, to the bearer and in aid of 
Dixon, Peoria and Hannibal R. R. Co., under and by authority of 
the provisions of act to incorporate the Dixon, Peoria and Han- 

nibal Rail R.Co., approved Mareh 5th, 1867, & amended 
3 Mareh 7th, 1869, & also an act to legalize a certain election 

then named, approved April 17, 1869, and by a vote of the 
people of said township at an election held on the 16th March, 
LS6Y. 

And I, as supervisor of said township, do hereby certify that all 
the preliminary conditions in the act “in force April 16th, 1869,” 
required to be done to authorize the registration of these bonds and 
entitle them to the benefits of the said act last referred to have been 
fully complied with, to tie best of my knowledge and belief. 

S. F. JONES, 


Supervisor of Elmwood, Peoria County. 


‘ 


Subscribed and sworn to by the said S. F. Jones before me this 
15th dav of February, A. D. 1870. 
| NOTARTAL SEAL.| SAMUEL M. FARRAR, 
Notary Public. 


Endorsed: Filed Mareh loth, 1870. C. E. Lippincott, auditor 
public accounts. 
AvbiTror’s Orrick, ILLINots, 
SPRINGFIELD, June Oth, 1SS3. 
I, Charles P. Swigert, auditor of publie accounts of the State of 
[inois, do hereby certify that the foregoing and annexed instru- 
ment is a true, full, and correct COpy of certificate of S. I. 
74 Jones, as supervisor of Elmwood township, in relation to 
registration of bonds issued by said town to the Dixon, Peo- 
ria W& Tannibal Railroad Co., now on file in and forming part of the 
records of this office 
In testimony whereof I hereunto subseribe my name and affix the 
seal of my office, at Springfield, the day and year first above written. 
[SEAL | CITAS. P. SWIGERT, 


luditor of Pubhlie Accounts. 


Also a transeript of registration from the office of said auditor in 
words and figures as follows: 


(See table.) 


76 Plaintiff also offered evidence tending to prove that he 
bought the said bonds in the year 1872, in good faith and 
without notiee of any defences to same, and paid therefor ninety- 
five cents on the dollar of their par value, and had been the owner 
thereof ever since and of all the coupons of said bonds falling due 
in July, S72, and since, and that said plaintiff is and was at the 
commencement of this suit a citizen of Massachusetts. 
And thereupon the defendant, to maintain and prove the issue on 
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its part, read in evidence a copy of so much of the journals of the 
Senate and House of the General Assembly of the State of Illinois 
as relates to the passage of the said act of April 17th, 1869, which 
copy is certified by the secretary of state of Illinois to be correct 
and, together with said certificate, is in words and figures as follows : 


Journal of the Hlouse of Represen-atives. 


Monpbay, January, 1869. 
In accordance with the provisions of the constitution of the State 
of Illinois, the twenty-sixth General Assembly of said State con- 
vened, in their first session, at the state house in the city of Spring- 
field, on Monday, the fourth day of January, A. D. 1869. 
The House was called to order by Mr. Bond. 


* ° * , * « * 
Iripay, April 16, 1869. 


pp mp . + * : * * * 
id 


Mr. Phelps, by leave, introduced a bill (HI. B. No. 1599) for “An 
act to legalize a certain election therein named ;” which was read a 
first time and ordered to a second reading. 

Qn motion of Mr. Phelps, the rule was dispensed with, the bill 
read a second time and ordered to a third reading. 

« . * * * * * 

A bill GH. B. No. 1599) for an act to legalize certain elections 
therein named was taken up and, on motion of Mr. Phelps, the rule 
was dispensed with, the bill read a third time, and the question be- 
ing, “Shall this bill pass?” it was decided in the attirmative— 
yeas, 67; nays, VO. 

Those voting in the affirmative are: Messrs. Bailey, Bond, Both- 
well, Brookhart, Burgess, Burke, Burnett, Calaway, Casey, Collins, 
Cook, of Lake; Cook, of Sangamon; Cooper, Coy, Deitz, Denison, 
Dinsmore, Downing, Elliott, Fuller, Gale, Gaylord, Gilmore, Green, 
Gundlach, Halley, Hanna, Hopkins, Jasper, Kerr, Knickerbocker, 
Landrigan, Laning, Marsh, McCutcheon, Merritt, Miller, of St. Clair; 
Milttower, Morgan, Morse, Munson, Nase, Parker, Payne, Perry, 

Phelps, Porter, Reed, Ross, of St. Clair; Ross, of Fulton; Rush, 
15 Saltonstall, Scroggs, Smith, Stanley, Strawn, Sumner, Swig- 

art, Talbott, Taylor, Voris, Whiting, Wylie, Willis, Woodson, 
Young, Mr. Speaker. 

Ordered, That the title be as aforesaid, and that the clerk inform 
the Senate thereof and ask their concurrence therein. 

. . . ~% * . * 
SATURDAY, April 17, 1869. 
* * * . * * ¥ 


A message from the Senate by Mr. Paddock : 
Mr. Speaker: I am directed to inform the House of Representa- 
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tives that the Senate has concurred with them in the passage of 
bills of the following titles, to wit: 
x ys x ” P Me * 

House bill No. 1599, for an act to legalize a certain election therein 
named. 

Mr. rew, from the joint committee on enrolled and engrossed 
bills, begs leave to report that a bill of the following title has been 
correctly enrolled, and on this 17th day of April, 1869, laid before 
the Governor for his approval, to wit, Hlouse bill No. 1599, an act 
to legalize a certain election therein named. ' 


. * ¥ m * * » 
Turspay, April 20th, 1869. 
« * * 
79) « message from the Governor by E. B. Harlan, private 


secretary : 
Mr. Speaker: [am directed by the Governor to infertn the House 
of Representatives that he has approved and signed bills of the fol- 
lowing titles, viz: 


7 x : < »* a - 


HT. B. No. 1599, an aet to legalize certain elections therein named. 


Journal of the Senate. 


At a General Assembly of the State of [linois begun and held in 
the city of Springfield, on Monday, the 14th day of January, in the 
vear of our Lord one thousand eight hundred and sixty-nine, being 
the first session of the twenty-sixth General Assembly; the Hon. 
Win. Bross, Lieutenant Governor of the State of Illinois and speaker 
of the Senate, appeared at 12 o’clock m., took the chair, and called 
the Senate to order. 


‘ x : x — = * 
Mripay, Apri 16th, 186%. 
+ * k * * * ‘x 


A message from the House of Representatives by Mr. Halsted: 
Mr. SpeEAKeR: I am directed to inform the Senate that the House 
of Representatives has passed bills of the following titles, to wit: 
. 7 ba * * * 7 


80 Ifouse bill No. 1599, for an act to legalize a certain election 
therein named. 


* « * K * * » 


On motion, the rule was unanimously dispensed with and House 
bill No. 1599, for an act to legal- a certain election therein named, 
was taken up, read a first time, and ordered to a second reading. 

On motion of Mr. Epler, the rule was unanimously dispensed with, 
the bill read a second time and ordered to a third reading. 

* * * * * * « 
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On motion, the rule was unanimously dispensed with and House 
bill No. 1599, for an act to legalize certain elections therein named, 
was read a third time, and the question being, “Shall this bill pass?” 
it was decided in the aftirmative—yeas, 20; nays, 2. 

Those voting in the affirmative are: Messrs. Addams, Boyd, Casey, 
Chittenden, Crawford, Dore, Flagg, Fort, Harlan, MeManus, Munn, 
Nicholson, Patton, Pinekney, Sheperd, Snapp, Strevell, Tincher, 
Turney, Woodson. 

Those voting in the negative are: Messrs. Fuller, Ward. 

Ordered, That the title be as aforesaid, and that the secretary in- 
form the House of Representatives thereof. 


. . + * * * . 
8] Turspay, April 20th, 1869. 
* * . * » ~ * 


Mr. Fort, from the joint committee on enrolled and engrossed 
bills, begs leave to report that the bills of the following titles have 
been, on the 16th day of April, 1869, laid before the Governor for 
his approval, viz: 

* * * * + * * 

Hlouse bill No. 1599, for an act to legalize certain elections therein 
named, 

* * * * * * * 

A message from the Governor by KE. B. Harlan, private seeretary : 

Mr. Speaker: | am directed by the Governor to inform the Sen- 
ate that he has approved and signed bills of the following titles, viz: 

* * * * + * * 

ITouse bill No. 1599, an act to legalize certain election- therein 

named. 


UNITED STATES OF AMERICA, | __- 
Slate of Illinois, ; "3 
: OFrPFICE OF SECRETARY. 

I, Henry D. Dement, secretary of state of the State of Illinois, do 
hereby certify that the foregoing is a true copy of the journals of 
the House of Represen-atives and the Senate of the 26th General 
Assembly of the State of Illinois of all the proceedings had on the 

passage of a bill, House bill No. 1599, for “An act to legalize 
82 a certain election therein named,” now on file in this office. 
In witness whereof | hereto set my hand and affix the 
great seal of the State, at the city of Springfield, this 4th day of 
June, A. D. 1887. 
[SEAL. | HENRY D. DEMENT, 
Secretary of State. 


Which was all the evidence offered by either party on the issue 
submitted to the jury on said trial. 

And thereupon said defendant, by its attorneys, moved the said 
court to exclude from the consideration of the jury said act of March 
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9, 1869, because the same was immaterial and irrelevant, but the 
court denied said motion; to which ruling of the court in denying 
said motion defendant, by its attorneys, then and there excepted. 

And thereupon defendant, by its attorneys, moved the court to 
exclude from the consideration of the jury said act of April 17th, 
1869, said alleged bonds and said coupons and each and every of 
the same, but the court denied said motion to exclude said act, or 
said bonds, or said coupons, or either or any of them; to which 
ruling of the court in denying said motion and allowing said act, 

said bonds, and said coupons and each and all of them to be 
83 considered in evidence by said jury defendant then and 
there excepted. 

And thereupon the defendant asked the court to give the follow- 
ing instructions to the jury: 

The court is requested to instruct the Jury in this case as follows: 

First. That under the issue in this case the plaintiff is required 
to show, on competent proof, that he was the owner of the coupons 
sued on at the commencement of this suit; that they were taken 
from bonds in fact executed by the defendant and issued in accord- 
ance with law; and if they believe that the evidence fails to estab- 
lish either of said facts as to any of said coupons they will find for 
the defendant as to such coupons, and if as to all of said coupons 
they will find for the defendant generally. 

Second. That unless the jury believe from the evidence that the 
Dixon, Peoria and Hannibal railroad was located in the town of 
elm wood subsequent to March 9th, 1860, the date of the passage of 
“An act to amend the charter of the Dixon, Peoria and Hannibal 
Railway Company,” they will find for the defendant, and no evi- 
dence has been offered to the jury upon that subject. 

Third. That an act entitled “An act to legalize a certain election 
therein named,” approved April 17th, 1869, was not constitutionally 

enacted and is not a valid statute. 
S4 Fourth. That if said act approved April 17th, 1869, were 
valid it conferred no authority on the defendant to issue the 
bonds from which the coupons sued on in this case were taken. 

Fifth. That the plaintiff has failed to show that the defendant was 
authorized by law to issue the bonds from which the coupons sued 
on were taken. 

Sixth. That if the jury believe from the evidence that the plaintiff 
purchased the bonds, with the coupons attached, upon which this 
suit is brought, subsequent to the decisions of the supreme court of 
[linois in 1871, in the cases of Silliman vs. Marshal and Wiley vs. 
Silliman, reported in 61 TIL, 226, and 62 IIl., 170, holding the said 
act of April 17th, 1869, invalid, they will find for the defendant, un- 
less they further believe from the evidence that he derived title to 
the same through some person who was a bona fide holder and owner 
of said bonds before said decisions of the supreme court of Ilinois. 

Seventh. And the jury are further instructed that the burden of 
proof is upon the plaintiff to show that he purchased said bonds 
from such dona fide holder and owner under the circumstances set 
forth in the next preceding instruction. 
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85 But the court refused to give each of said instructions to the 

jury; to which decision of the court in refusing to give the 
same and each of them to the jury defendant, by its attorneys, then 
and there excepted, but rendered an opinion in said cause as fol- 
lows, to wit: 


U.S. Cireuit Court, N. D. of Illinois. 
A. W. Dows v. Town or ELMWwoop. 


Bunn, J. (orally): 

The two objections in this case which seem to have most sub- 
stance are, tirst, that the bonds of the town of Elmwood, issued to 
the railroad company in the month of April, 1869, are void, for the 
reason that there was a failure to comply with the Illinois constitu- 
tional provision of 1848, that every local and private law shall em- 
brace but one subject, and that subject shall be expressed in the 
title; and, second, that the bonds issued by the town exceeded the 
authority contained in the law of Illinois under which they were 
issued, in that they run over twenty years, which is the limit pro- 
vided by the law. 

The court will consider these objections in their order. There 
are other objections made and discussed, but [ desire only to notice 

these two ubjections to the validity of the bonds. The bonds 
86 are legal in form and recite that they are issued in pursuance 

of certain statutes of the State of Illinois under and by virtue 
of which the town bonds were voted by the legal electors of the town 
of Elinwood, and there are no questions of faet in the case to be 
submitted to the jury,and it becomes the duty of the court to decide 
the questions of law and direct a verdict in the case either for the 
plaintiff or defendant. 

First, in regard to the objection, which has been strenuously urged 
and ably argued in behalf of the defendant, that the law of April 
17, 1860, which legalized the town meeting held in the town of Eim- 
wood in the month of March preceding, was not legally or constitu- 
tionally passed by the Legislature of Illinois, because the provision, 
before referred to, of the constitution of Illinois was not complied 
with. The title of the act is “An act to legalize a certain election 
therein named,” and it is insisted on the part of the defendant that 
this is too general and indefinite to be a substantial compliance with 
the constitution. 

Many cases have been cited upon this subject which seem to 
be not wholly in point, but | am of opinion that the case of Mont- 

clair v. Ramsdell, 107 U. S., 147, should rule the case at bar, 
87 there being no decision of the supreme court of Illinois hold- 
ing the actor any other similar act invalid for such reason. 

In that case Justice Harlan, delivering the opinion of the court, 
quotes with approval the language of the supreme court of New 
Jersey in State v. The Town of Union, 33 N. J. L, 350, as follows: 
“The purpose of this constitutional provision was to prevent surprise 
upon legislators by the passage of bills the object of which is not 
indicated by their titles, and also to prevent the combination of two 
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I think the case at bar comes within the reasoning and spirit of 

this case. 
Upon the other port, that the bonds are not in compliance 
90) with law, in this, that they run longer than twenty vears, 
which was the limit fixed by the act of Mareh, 1869, and 
IS67, | ain of] thie Oprion thpon that question also that the objection 
made by the dete nant should be overruled, | think the bonds are 
In substantial compliance with the law,and that this case should be 
ruled by Township of Rock Creek v. Strong, 96 U.S., 271. The faets 
in threat cause Were about the same as in this, the only difference being 
that the Supreme Court in the former Say it does not appear from 
the record whether the bonds were issued and delivered on the dav 
ol their date or not. In the case at bar it uppears from the declara- 
tion of the plarntitl that the bonds were dated Apnil 27. IS6D, and 
that they were issued and delivered on that day. It also appears in 
the evidence that they ran twenty vears from July Ist following 
and drew brite rest trom that date: sO) that there Wiis a lapse of about 
two months between the time of the issue and delivery of the bonds 
and the time when thev went into effeet so as to draw interest. 

It is natural enough that a town and railroad COMPANY In a trans- 
action of that kind should have a little time to get the bonds issued 
and delive red and prurt in the marke Se ana the transaction perfected 
for which the vote of the town mee ting Was tukea, before the bonds 

should begin to draw interest in the hands of the holder, and 
Cy] it would not seem that two months was an unreasonable time 

for that purpose. [tis true they might have been dated ahead. 
Suppose they had been dated on the i-t of July instead of the 27th 
of April, the case would not be diflerent,in my Judgment, from what 
itisnow. They did not draw interest until that time, and only ran 
twenty vears from the time they commenced to draw interest. I do 
not think the issuing and delivering of the bonds two months pre- 
vious to the time the twenty vears began to run, when they began 
to draw interest, is a material fact in the ease. 

In the case referred to in 96 U.S. the bonds were issued and 
dated Sept. 10, IS72, and made pavable thirty years from Oct. 15, 
IS7T2, with interest from that time. Thev were not registered in the 
oflice of the auditor of State until (det. ys S72: so in that cuse there 
was one month and five days between the date of the issue of the 
bonds and the tine when the thirty years commenced to run, when 
they began to draw interest. In this case the interval was a little 
longer, but the causes, it seems to me, rest Upol the same eeneral 
principles. It is true the court says it did not appear when thev 
were Issued and delivered. In this case they were issued on the day 

of their date. and in the case referred to. in the absence of 
We evidence of the time of delivery, the presumption wonld 

have been that they were issued and delivered on the day of 
their date, If that be so the cases are mainly the same. But, how- 
ever that may be, | do hot think LWo months and three days he- 
tween the date of the bonds and the time they commenced to draw 
interest In the hands of the persons purchasing them 1s a material 
fact in the case. How it would have been if the bonds had been 


ee 
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drawn so as to run and draw interest for any number of years more 
than the time specified in the act the court is not called upon to 
determine. 

As to the general question of the validity of these bonds, I think 
the case is ruled by Bolles +. Brimfield, 120 U.S., 759. That is the 
latest expression of the Supreme Court upon the question of the 
validity of a law of Illinois identical with this, and my judgment 
Is it should be decisive of the validity of these bonds, and | have 
no doubt of the correctness of the principle which the Supreme 
Court has adopted in that and other cases. It seems to me very 
clear, on principle as well as upon the authorities, that wherever 
the Legislature has power to authorize the different municipalities 
of the State to vote and issue bonds under authority of an act of 

the Legislature, if the people vote those bonds voluntarily 
QS and the aetion of the electors is afterwards confirmed and 

approved by the Legislature, and their acts made binding 
upon the town by an express act ratifying their action, it stands pre- 
cisely on the same footing as though there had been an enabling 
act in advance. I do not see why the vote of the town at a regular 
meeting and subsequent ratification of the Legislature does not cover 
the whole question Ol power just as fully, to all intents and purposes, 
and in the sume manner substantially, as though the act had been 
authorized by the Legislature in the first instance. That is what the 
Supreme Court decides in this case, in 120 U.S. It is true in some 
other cases the Supreme Court follow the decisions of the State 
courts upon those questions, where those. courts have held a law un- 
constitutional before rights have become vested, but, as far as any- 
thing appears to the court now, that Case is decisive of the one at 
bar, and I think it is theduty of the court to direct the jurv to find 
a verdict for the plaintiff for the amount of the coupons of which he 
was the owner at the time of the commencement of this suit. 

And thereupon the court instructed the jury to find a verdict for 
the plaintiff and assess his damages at the amount of the principal 

of suid coupons, with interest at six: per centum per annum 
{) | from the time at which they, respectively, became due by 
their terms: to the viving of whieh instruction to the jury 
defendant, hy its attorneys, then ana there excepted, 

And thereupon the jury rendered a verdict against the defendant 
and assessed the plaintifl’s damages at the sum of 819,272.00. 

Whereupon the defendant, by its attorneys, then and there moved 
the court to set aside the verdict so rendered and grant a new trial 
of this cause, and filed the following reasons in writing for said mo- 
tion: 


_ 


aa 


-_ 


THE TOWN OF ELMWOOD VS. AMOS W. DOWS. 45 


Unrtrep States or AMERICA. | ‘ 


a. 


Northern District of Illinois. | 
In the United States Circuit Court, Northern District of Illinois. 
A Mors W. Dows rs, kL wWwoop. 
Assumpsit, 
Now comes the said defendant and moves the court to set aside 
the verdict entered herein and grant a new trial for the reasons fol- 


lowing : 
First. Because the court permitted improper evidence to go to the 


jury. 


Second. Because the court overruled the motion of the defendant 
to exclude from the consideration of the jury the bonds and Coupons 
offered in evidence, the act of the Cieneral Assembly of the State of 

Illinois approved March 9, IS69, and what purported to be 
OD anact of the General Assembly of the State of Ilinots entitled 

“An act to legalize a certain election therein named,” and 
each of them. 

Third. Because the court refused to give to the jury the instrue- 
tions asked by the defendant and each and every of them. 

Fourth. Because the court instructed the jury to find the verdiet 
for the plaintiff 

LYMAN TRUMBULL, 
Def ts Atty. 


Endorsed: Filed Mareh 2, 1888. Wm. H. Bradley, clerk 


But the court denied the motion; to which decision of the court 
in denying such motion the defendant, by its attorneys, then and 
there excepted, - 

And thereupon defendant, by its attornevs, moved the court In 
arrest of judgment, which motion the court overruled and gave judg- 
ment on the verdict against the defendant; to which decision of the 
court in overruling such motion the defendant, by its attorneys, then 
and there excepted, 

And forasmuch as the matters above set forth do not fully appear 
of record the defendant prays that the same may be signed and 
sealed by the judge of this court pursuant to law, which 1s done 
accordingly this thirtieth day of March, A. D. 185s. 

re R. BUNN, Judge. [seat.] 
96 Endorsed: Filed March 30, 1888. Wm. H. Bradley, clerk. 

Afterwards, to wit, on the ninth day of April, 1888, there was 
filed in said clerk’s office a bond in said entitled cause; which said 
bond is in the words and figures following, to wit: 


+ 


46 THE TOWN OF ELMWOOD Vs. AMOS W. DOWS. 


Bond. 


Know all men by these presents that we, The Township of Elm- 
wood, in the county of Peoria and State of Illinois, as principal, and 
Albertus Y. Bartholemew and John Heptonstall, as sureties, are held 
and firmly bound unto Amos W. Dows in the full and just sum of 
tive hundred dollars, to be paid to the said Amos W. Dows, his cer- 
tain attorney, executors, administrators, or assigns; to which pay- 
ment, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, by these presents. 

Sealed with our sealseand dated this ninth day of April, in the 
vear of our Lord one thousand eight hundred and eighty-eight. 
~ Whereas lately,at a term of the cireuit court of the United States 

for tue northern district of Hlinois, in a suit depending in 
97 in said court between the said Amos W. Dows and the said 

Township of Elmwood, on the twenty-seventh day of March, 
A.D. 1888, a judgment was rendered against the said Township of 
Klin wood for the sum of nineteen thousand twohundred and seventy- 
two dollars and costs of suit, and the said Township of Elmwood 
having obtained a writ of error and filed a copy thereof in the clerk’s 
oflice of the sal eourt to reverse the judgment in) the aforesaid suit, 
and a | eitation, directed Lo the said Amos W. Dows, eiting and ad- 
monishing him to be and appear at a Supreme Court of the United 
States to be holden at Washington the second Monday of October 
next: 

Now, the condition of the above obligation is such that if the said 
Township of Elinwood shall prosecute said writ of error to effect and 
answer all damages and costs if it fail to make its plea good, then 
the above obligation to be void; else to remain in full force and 
virtue. 

THE TOWN OF ELMWOOD, [SEAL.] 
By ALY. BARTITOLOMEW, Supervisor. 

ALBERTUS Y. BARTHOLOMEW. [sear] 

JOHN HEPTONSTALL. [ SEAL. | 


Approved, not to operate as a supersedeas, 


H. W. BLODGETT, Judge. 


Endorsed: Filed April 9, 1888.) Wm. IT. Bradley, clerk. 


QS NORTHERN District oF ILLINOIS, 88: 


I, William Hf. Bradley, clerk of the cireuit court of the United 
States for said northern district of I]linois. do hereby certify the 
above and foregoing to be a true and complete transcript of the 
record of all proceedings had in said court in the cause wherein 
Amos W. Dows is the plaintiff and The Town of Elmwood is the 


defendant as the same appear- from the records and files of said 


court now remaining in my custody and control. 
In testimony whereof | have hereunto set my hand and aftixed 


Cee 
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the seal of said court, at my office, in Chicago, in said district, this 
twenty-second day of May, 1588. 
[Seal of Cireuit Court U, S., Northern Dist. Illinois, 1855. ] 


WM. H. BRADLEY, Clerf. 


wo [NITED STATES OF AMERICA, | fe 
Northern District of Illinois, } 


The United States of America to the judges of the Cireuit Court of 
the United States for the northern district of Illinois, Greeting : 
Because in the record and proceedings, as also in the rendition of 

a judgment in a plea which is before you, ih said ecireuit court, be- 

tween Amos W. Dows, plaintiff, and Town of Elmwood, defendant, 

In an action of assumpsit, a manifest error hath happened, to the 

great damage of the said Town of Elmwood, defendant, as by its 

complaint appears, and it being fit that the error, if any there has 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, you are hereby commanded, 
if judgment be given therein, that then, under your seal, dis- 
tinctly and openly, you send the reeord and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the 

(nited States, together with this writ, so that vou have the same at 

Washington on the second Monday of October, AD. 1888, in the 

Supreme Court to be then and there held, that, the record and pro- 

ceedings aforesaid being inspected, the said Supreme Court may 

cause further to be done therein to correct that error what of right 
and according to the law and custom of the United States should 
be done. 

Witness the Hon. Samuel F. Miller, acting Chief Justice of the 
Supreme Court of the United States, this ninth day of April, in the 
year of our Lord one thousand eight hundred and eighty-eight, and 
of the Independence of the United States the 112th year, 

[Seal of Cireuit Court U.S., Northern Dist. [llinois, 1855] 


WM. H. BRADLEY, 
(Clerk: of the Crrenit Court of the lnited Ntates 
jor the Northern District of Illinois. 


[ Endorsed :] Supreme Court of the United States? Town of klm- 
wood, plaintiff in error, vs. Amos W. Dows, defendan.in error. Writ 
of error. Copy deposited for the defendant in error in the clerk’s 
oftice U.S., northern district of Illinois. 


100) »=Usrrep Srates or AMERICA, oe 
Northern District of Illinois, 5 ~° 


To Amos W. Dows, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court.of the United States to be holden at Washington on the 
second Monday of October, A. D., 1558, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the northern district of Illinois, wherein the Town of Elmwood is 
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plaintiff and you are defendant in error, to show cause, if any there 
be, why the judgment in said writ of error mentioned should not be 


corrected and speedy justice should not be done to the parties In that. 


behalf. 

Witness the Hon. Henry W. Blodgett, judge, this 9th day of April, 
in the year of our Lord one thousand eight hundred and eighty- 
eight. 


H. W. BLODGETT, Judge. 


Service of above accepted. 
TITOMAS Ss. MeCLELLAND, 


(Counsel for limos We Dows. 


| Endorsed :| Supreme Court of the United States. Dows vs. Town 
of Elmwood Citation to October term, A. D. 1SSS8. 


10] Assignme nf of Krrors. 


Town o- Et_mwoop, Plaintiffin Error, 
: 


Amos W. Dows, Defendant in Error. 


Error to the circuit court of the United States for the northern dis- 
trict of Illinois. 


And now comes the said plaintiff in error and says that in the 
record and proceedings aforesaid and in the judgment aforesaid there 
is manifest error, and for cause of error it assigns the following : 

First. ‘That said circuit court sustained the demurrer to the pleas 
of the said plaintiff in error when it should have overruled the same 
and sustained said demurrer to the declaration of the said defendant 
in error. 

Second. That said cireuit court admitted improper evidence to go 
to the jury and overruled the motion of plaintiff in error to exclude 

the same 
102 Third. That said circuit court refused all and each of the 
Instructions asked by plaintiff in error. 

Fourth. That said circuit court directed the jury to find a verdict 
for defendant in error. 

ifth. That said circuit court overruled the motion in arrest of 
judgment and entered judgment in favor of said defendant in error. 

Kor which and other errors apparent on said reeord said plaintiff 
in error prays that said judgment may be reversed. 

LYMAN TRUMBULL & 
Ht. B. HOPKINS, 
Attys for Plaintiff? in Error. 

Endorsed on cover: N. Illinois C. C. U.S. No. 1026. The Town 
of Elmwood, plaintiff in error, vs. Amos W. Dows. Filed June 22, 
1SSS. 
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Jupp & Detwiler, PRINTERS, WASHINGTON, FEBRUARY 26, 1800 


LOUIS TRAGER ET AL. VS. JOHN F. JENKINS. 1 


1 In the Circuit Court of the United States for the Southern 
District of Mississippi. 
MONDAY, November Lh, 1SS9. 

This. the fourth day of November, 1SS9, being the first Monday 
of said month and being the day fixed by law for the meeting of 
the cireuit court of the United States & fifth cireuit, there were 
present S.S. Matthews, U.S. marshal; A. M. Lea, U.S. attorney, & 
Rt. H. Winter, clerk. 

bv virtue of a written order from the Hon. R. A Hill, one of the 
judges of said court, the same was declared open, and afterwards 
adjourned until to-morrow at 9 o'clock. 


TUESDA Ea Novemle r thre oth, LSS. 

Court met pursuant to adjournment. 

Present: The Hon. R. A. Till, judge; S. S. Matthews, U.S. mar- 
shal: Albert M Lea, uU.s attorney, A i. oe. Winter, clerk. 

be it remembered that heretofore, to wit, on the 6th day of May, 
ISSO, Louis Trager & Eva A. Trager, defendants, filed in the office 
of the clerk of said U.S. circuit court a transeript of the record of 
a cause lately pending In the circuit court of Wilkinson county, 
Mississippi, in which John F. Jenkins is plaintiff & Louis Trager & 
hva A. Trager are defendants; and the same with the proceedings 
ind final yu lrment of said U.S. circuit court thereon are in the 
following words & figures, to wit: 


9 JoHN F. JENKINS ) 


7 a . 


Louris Tracer, Eva A. Tracer, IsSAac Wor. J 


as before the Ilon. Ralph North, judge of the circuit court of 
the 6th judicial district of the State of Mississippi, sitting in & 
for the county of Wilkinson, at the court-house, in the town of 
Woodville, on the Ist Monday In} January, ISSY, 


De it reme tri be re d that ere tofore, LO Wit. on the Ist dav ot May, 
ISSS, came said plaintiff, by his attorney, and filed herein his cer- 
tain declaration as follows, to wit: 


s Declar f- 7 
Wilkinson Cireuit Court. June ‘Term, LSSS. 


Joun FF. JENKINS 


Louis TRAGER et als. } 
In Cireuit Court. June Term, ISSS8. 
THe STATE oF Mississrprty, | 
(lou ify (yl ly ] NngON. } 
The plaintiff in this action, John F. Jenkins, by his attorney, de- 
mands of Louis Trager, Eva A. Trager, and Isaac Wolf, the defend- 
1—1571 
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ants therein, the possession of a tract of land, with the anpurtenances, 
situated in said county and described as three acres in the southwest 
corner of section SIX, fownship & range ) West, anc Lye nnded On) the 
south by line of demarkation between the States of Mississippi. & 
Loulsiana, on the west & northwest by the Mississipop river, old bed, 
on the north, northeast, & east by other lands of plaintiff, and com- 
prising storehouse, garden, stuble. iV lot. Ve. now occupied by 
defendants and now ealled Trager’s store, stable, lot, &e.: and the 
plaintiff Says that his rivht to the poss ssion of the same accrued 
on Ist dav of October, A. D. 1880, and that the defendants wrong- 
fully deprives then ot the possession thereof, to his damages one 

hundred dollars; and the said plaintil also demands the sum 
4 of eloht hundred dollars for the use and eecupatlion of said 

land oy the defendants from the aforesaid — to the com- 
mencement of this suit, being at the rate of one hundred dollars a 
year. 

D. C. BRAMLETT. 
Atorne; for Pl, cinta, 


The SrTavre or Musstssippr, | 
1] ilhinson (County j 
To the sheriff of Wilkinson county, Greeting: 


We command you to summon Louis Trager, Eva A. Trager, & 
Sac Wool cyt by fore the Circull court of Wilkinson Wg de 


oer’ t the court-house, in the town of Woodville, on the first 
Monday of sl ISSS, to answer the complaint of Jolin F. = 
kins, who demands of them the POSSESSION ol the following tract of 
laid, with th appurtenances, situated In the Univ ¢ tf Wilkinsor ’ 
State of Mississippi, and described as three acres in the southwest 
corner section six, township 1, range 5 west, and bounded on the 
south bv line of demarcation between the States of Mississippi & 
Louisiana, on thie est and northwest bv the Missis-s ppi river, o| 


bed, on the north. northeast. & east by other lands of pricarnatqel, carn 


comprising storehouse, pete $ n, stable, lot, &e., no- occupied by de- 
ftendants, now lot, & called Trager’s store & stable: and in 
) default of their appearing and defending this action judg 
ment will ve enter d against them and they will be turned 
out of the possession of said lands: and have you then & there this 
writ with your pro eved ngs thereon 


Issued this 2Ist d-v of July, LSSS. 


L. C: JOHNSON. ¢ 


The State or Misstssiprr, | 


repy 
| Whinson f ‘iil ith j 


To the sheriif of Wilkinson county, Greeting : 

We command you to summon Louis hopes leva A. - a 
[sauce Wolf to appear before the circuit court Wilkinson county, 
to be held at the court-house, in the town of W wide ile, on the Ist 
Monday of Jan’y, ISS9, 10 answer the complaint of eee I’. Jen- 
kins, who demands of them the possession of the following tract of 
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land, with the appurtenances, situated in the county of Wilkinson, 
State of Mississippi, and described as three acres in the southwest 
corner of sec. six, township 1, range 5 west, and bounded south by 
line of demarcation between the States of Mississippi & Louisiana, 
on the west & northwest by Miss. river, old bed, on north & 
6 N. bk. & east by other land of p'ff, and comprising  store- 
house, carden; stable, & lot. Ve... now occupied by — ° and in 
default of their appearing and defending this action judgment will 
be entered against them and they will be turned out of the posses- 
sion of said lands; and have you then & there this writ, with your 
proces dings thereon. 
Issued this 21st d-y of July, ISSS. 


LL. C. JOHNSON, CUE. 


| hereby appoint FE. R. Davis my special deputy sheriff to exe- 
cute & return the within process this 21st d-y of July, 1888. 


IF. D. LEWIS, Sheriff 


Ex.on Mrs. Trager 25th of Aug. Ex. on L. T. Trager Sep. 3d. 
Personally- executed Aug. 25th, ISSS8, on Mrs. Eva E. Trager by 
handing her a true copy of within summons, & executed on Louis 
Trager “ pot. od, LSSS. 

I 1). LEWIS, Sheriff, 
By E. R. DAVIS, S. DLS. 


Circuit Court. January Term, A. D. 15888. 


Ture Strate or Mussrssipptr, ) 
Wilkinson County. 


Joun F. Jenkins, P’ff, ) 
r'S. Plea. 
Louis Tracer, Eva A. Tracer, Def't-. J 


And the said Louis Trager and Eva A. Trager, by their attorney, 
c pepeear and defend this action, and say they are not guilty 
of the injurv whereof the said John F. Jenkins hath com- 
plained in his declaration, nor of any part thereof, & of this 
. they put themselves upon the country. 
A. G. SHANNON, 
Atty for Lie fe ndants. 


Srate oF Mississippi, | 
Wi// son County. J 


Circuit Court. January Term, 1889. 


ry " 


Joun F. Jenkins, Pf. 
rs. - Petition. 
Lovurs Tracer & Eva A. Tracer, Def't-. } 


To the Hlonorable Ralph North, judge of said court : 
The petition of defendants in the above suit, Louis Trager & Eva 


A. Trager, would re specttully show unto vour honor that the matter 
in dispute in this case, wherein they are defendants and John F. 


A LOUIS 


TRAGER ET ATUL. 


| 
Vs 


af 


HIN F. JENKINS. 


Jenkins is plaintiff, exceeds, exclusive of interest & costs, the value 
of two thousand dollars: that the said suit is a controversy between 
citizens of d ifferent States: that vou petitioners are cit izens & resl- 
dents of Louisiana and the said plaintiff is a citizen & resident of 
Natchez, Mississippi, the district of the U.S. court held at Jackson. 
Mississippi. Ile herewith tendered & filed a bond in the sum of 
$100.00, according to law, & he prays this honorable court to accept 
this petition & the said bond & proceed no furthes with 
S said case. but that the said suit be transferred to the United 
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LOUIS TRAGER 


ersigned, circuit clerk, 


A. G. 
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written 

LOUIS TRAGER. 

KEVA: A. TRAGER. 

L. LRAGER. 

JAS: D.- CAGE. 

SIMON BLUMENTHAL 


order was made, 


¢ LOUIS TRAGER ET AL. VS. JOHN F. JENKINS. Oo 
Joun FF. JENKINS ) 


Louis Trager ¢ als. } 


Ordered that this ease be transferred to the United States court 
at Jackson, Mississippi 


STATE OF Musstssrprr, | 
iv kinson fou iti. } 
May 4ru, 1SS9. 
[, hk. F. Johnson, clerk of the cireuit court of said county, certify 
that the foregoing is a true & correct copy of the judgment rendered 
& papers on file in the above case at the last January term of said 
court as the same appears from the records thereof 
ISEAL. | K. F. JOHNSON. 
( cul Cl rk. 
10 Cost Bill 


lees not aia to otheers of court: 


Crk =. F. cone... L SU 
SIOROI cccucenantinieeinen » 
Sheriff Lewis.--_---.- he ee Dy OO 
— £18 30 


Filed May 7th, 188%. 
JAS. M. Mek EE, 
CVk U.S. Cir. C't, So. Dist. Mise.. 
Per R. TL. WINTER, D.C. 


] ‘B7 if nued VY CL FOr Llea Td. 


In the Cireuit Court of the United States. Southern District of Mis- 
it. Mav Term, 1SS®. 


2 02. 


ye 


May 7ru, 1SS9. 
On application of defendants, plaintiff! consenting thereto, it Is 
. ordered that this eause be continued to the next term of this court, 
and be sel for trial Ol} the first Wi dine ~day of sald term). 
12 Dismissal as to Is Tle Wolf, Ve. 


In the Cireuit Court of the United States for the Southern District 
of Mississipp! 
Jonn Fk. JENKINS ) 
Us, » 0002. 
Lewis TRAGer ef al. J 
NoveEMBER 267TH, ISS, 
This, day & before the trial of this cause on the issue joined, came 
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the plaintiff, by his attorney, and dismissed this suit as to Tsaae 
Wolf, who has not been found in the jurisdiction of this court, and 
who was at the iastitution of thissuit the tenant of the other defend. 


. 


ants. in the possession of the tract of land in controversy and for 


Which his landlords defend. 
|: Stipulation. 


In the Cireuit Court of the United States for the Southern Distriet 
oft Mississippi, 


Louis Tracer et al. § 


’ } 7 . . , . , . 

Agreed that claim) for lhoprovements, store house and two othe 
; " ‘ ’ " . j ’ » oe } 
‘Isterh & tences, br POONUPUed 
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buildings anda Aa stil 
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as duly set py With Pic poiea under the statute and as Claltlng atotal 
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DRAMLEPE & NUGENT & MeWILLIE, For Pg 
CALILTOON & GREEN, For Def'ts. 


value of SI, 


Filed Nov. 22d, 1889. 


— 


ih. 3h. WIND uke, CER. 


In the Cireuit Court of the United States for the Southern District 
of Mississippi. November Term, 1Ss) 


Joun F. JENKINS ) 
7 tbe ? 


Lewis Tracer etal j 
NOVEMBER 2ZOri, TSS®, 


This day vame the parties, by their attornevs, and thereupon 
came also a jury of good and lawful men, to wit, Jolin’ MeGull & 
eleven others, who, being sworn will & truly to try the Issue joined, 
upon their oaths sav: * We, the jury, find for the plaintith and 
assess the rental valne of the lands & improvements at the sum of 
six hundred and sixty dollars, and we assess the value of the im- 
provements at the sum of six hundred and fifty dollars, making a 
difference of ten dollars, due the plaintiff! by the defendant: and 
we assess the value of the lands without the improvements at the 
sum of thirteen hundred and titty dollars. 

[t is therefore considered by the court that the plaintiff? have & 
recover of the defendants, Lewis Trager & Eva A. Trager, the tract 
of land in the deelaration mentioned, situated in Wilkinson COULLLY, 
Mississippi, and deseribed as three acres in the southwest corner of 


section six, township one west, of range tive west, bounded 
15 on the south by line of demareation between the States of 


Mississippi & Louisiana, on the west & northwest by the Missis- 
sIppl river. old bed, Ol) the north, northeast, W Cast by other lands 
of plaintiff, and eomprising the storehouse, garden, stable, & lot 


“<-> 


—_> 
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now occupied by the defendants, and called the Trager store, stable, 
&ec., and the sum of ten dollars, being the excess of rents over the 
value of Improvements, together with the costs of this cause, to be 
taxed, &c.; and it is further considered by the court, & so ordered, 
that writs of hahere facias possessionam and fie ri facias herein issue 


according to law, &e. 


Lt) In the Cireuit Court of the United States for the Southern 
Distriet of Mississippt. November Term, ISS. 


Joun FE, JENKINS ) 
is, \ aaa PA 
Lewis Tracer. J 
November 26rn, 1SS89. 


())) defe ndants’ application if 1s considered that they have VO days 
I Which to give supersedeas bond on writ of error to Supreme 
(curt: which bond is fixed at one thousand dollars. 


l7 Writ of Possessionam. 


[NITED STATES OF AMERICA, 
Nowthe Pil Distri f ot Migs rr 7 7 he 


The President of the United States to the marshal of said district, 
(;recting: 
Whereas on the 26th dav of NOV hiver, LSS, a indgm nt It eject- 
lin this court in the cause of John F. Jenkins vs. 


i 


ment was rendere 
Louts Trager & Eva <A. ‘Trager, lis wife, No. 3002, 1n which it Is 
ores re 7 that the pelaantiit, ar hin I’ J HATS, do have ana recover of 
he detendants, Louis Trager & Eva A. Trager, the traet of land in 
he declaration mentioned, situated in’ Wilkinson county, Missis- 
~ bi, ania described as three acres in thre southwest corner of section 
six, township one west, of range five west, bounded on the south by 
line of demarkation between the States of Mississippi WV Louisiana, 
on the west & northwest by the Mississippi river, oll bed, on the 
north, northeast, & east by other lands of plaintiff, and comprising 
the storchouse, garden, stable, & lot now oecupied by the defend- 
ants & ealled the Trager store, stable, lot, &e.: You are therefore 
commanded to remove the said defendants, Louis Trager & Eva 
A. Trager, from the aforesaid premises, as well as all other per- 
herein or thereon, and to put the said 


sons who mav be wrongtully t! 
ull possession thereof. This you shall 


John F. Jenkins, plaintiff, im 
In nowlse omit, Ke. 


I 
¢ 


UNITED STATES OF AMERICA, 
Nowtlis ii District ot Missias ippi = 


R. O. Edwards is hereby specially deputized to execute & return 


this } rOCcCCcss according to law. 
S. S. MATTHEWS, 
U.S. Marsha’. 


S LOUIS TRAGER ET AL. VS. JOHN F. 


1S Witness the Tun. M. W. Full 
preme Court of the United States 
court, at Jackson, Mississippi, this Decet 
[SEAL | 
executed by putting John FF. Jenkin 
rects, & further executed by delive rig 


7 : 
Louis ‘Trager, for himself & wife, on thi 


JENKINS. 


er, 4 Thief Justice of the Su- 
and the seal of said circuit 
nber 2d, 1SS9. 

Rk. H. WINTER, Ceerk. 
Is IN possession, as writ di- 
atrue copy of this writ to 
Oth day of December, ISSY. 


S. 8S. MATTHEWS. U. &~ 2 


if) (ireuit Court to nited States. Sout 
JOuUN FF. JENKIN 
; 
Lour Tracer & Byva A. Trae 
’ . . " 
Fhe President of the United States to 


district of Mississippi, Greet 


We command you that of the woods 
ments, of Louis Trager & Eva A. Trae 
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of the non-performiane of their prom 
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the said um, at 6 pp mr Del 
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fiftv-cight & (13, dollars for eosts by 
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half expended, whereof | said de! 
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Filing 10 papers and certificates. ..... -. 


Orders, rules, motions 
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Atlidavits, 1 judgment... OnE 
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Dismiission 
joan 
i. fa.. entry and certificates ms a 


ee DODD O oin scence 


O EDWARDS, Deputy. 


thern Distriet of Mississippi: 


NO ope AD 


! ! P al . 
Lil hiuarshal of the southern 


(| chattels, lands and tene- 
lite of] vour district, vou 
John I. Jenkins, 
strietl giore sald, hath recoy- 
he thy ar sustatned by reason 
ania dssuliptlion by the 

iv made, with interest on 
lthi, TPOM thie “th day ol NO 
sum oof thre hundred ana 


Mtb on the be- 


Lion] iis SU 
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nh. i. WINTER, Clerk. 
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BARRE CE BD kde o60e canines 20 00 
TIONG ois cintatinninstetcinen ine Fae RR er Oe PI > a ee 13 00 
Witnesses ee snniniinideemees aid tattle laid 


Sie ee i ee 


Am't pd A. H. Foster, copy Jenkins’ est. papers -.-.--..-. 16 70 
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Commissioner's a nee Oe Ben Me Ree Oe eee 
Vay hal’s kees. 


Serving writ, dock«ting, and return, Durkins_..-.-.---..-. 7 00 
Cop of writ kK. and R.: copy of tield-notes, Colly_. ai niece ie 5 OO 
Summoning witnesses, court’s costs in Wilkinson co_.-... 13 930 
{m’t pd D.C. Muller, clk, pid by pf. = 5 20 

’ “ Kk. F. Johnson, . ais 3 50 


Mileage on writ 
{ ™ 535 J \I. Smvlie. ™ — 2 50 
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ee I iii etnies vices ences entneiieaeiieen ee ii 
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358 15 
wV Rec'd Dee. 2d, 1889. 


S. S. MATTHEWS, U.S. JT. 
Unirep Srares or America, Southern District of Mississipyr: 


Rt. O. kdwards ts hi reby s nectally de putized to execute and return 


Liils process according to law. 


. SS. MATTHEWS, 
LU’ SN. Marshal. 


Se ee , . , ae ; . ? 
executed Dee. 9th by collecting by collecting whole am’t of judg- 


' ; i. . ‘ 
lie lit iy CUSis 


S. S. MATTHEWS, U.S. 4, 

By Rh. O. EDWARDS, D. U.S A. 
endorsed :| No. 3502. Cireuit court U. S. To May term, 1890. 
John FF. Jenkins Louis Trager & Eva <A. Trager, defendants. 
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Personally appeared before the undersigned officer Edward Aaron 


& Simon 


by me first dulv sworn. m 
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OVer aba AVDOVE 


[approve th 
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sedeas, as per : 
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‘ tet 
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‘cement, f 


>] } 
Blumenthal sureti 


clil LLICIT CAC 
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les O}} 
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ty nd WX 
iis Jan’y 


worth the sum of 
to execution at law, 
Lrabilities, 
MKOW'D AATION, 

S. BLUMENTHAL. 


im ere} : t . , : TO; 
ilis CITT) day ( ly) Marvy. io.tt} 


; ‘ 


JOLTINSON. ¢ 


MILLER, D. C. 


+4 ‘ ; . , ¢ . ‘ 
SUPecLICs, LO Operate as a SUpel 
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R. A. HILL, Judge 
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Unirep Sratres or AMERICA, 88° 


To John FF. J nkins, (rreeting: 

You are hereby cited & admonished to be and appear at a Sa- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, pursuant to the writ of error filed 
in the clerk’s oflice of the cireuit court of the United States for the 
southern district of Mississippi, wherein Louis Trager & Eva A. 
Trager are plaintilfs and you are defendant In error, to show cause, 
if anv there be, why the judgment in the said writ of error men- 
tioned should not be eorrected and speedy justice should not be 
dom nme parties Lt) thiat behalf. 

Witness the Ilon. Melville W. Fuller, — of the Supreme Court of 
the United Stat s. this 2] day of Janu ry, in the year of our Lord 
one thousand eleht hundred and ninety 


R. A. HILL, Judge. 


, , , 
iO the marshal to execute ®% make due return, 


[SEAL | | R. H. WINTER, Clerk. 


} , . . . } , ’ 
| hereby appoint R. O. Edwards special deputy U.S. marshal to 
execute this writ according to iaw. 


Ss. S. MATTHEWS, 
US. Marshal. 


24 Executed this writ by handing to W. A. Coulson, the agent 
of John F. Jenkins, in Wilkinson county, Mississippi, on 2oth 
day of January, 1800, a true copy of same, John li’. Jenkins not 


S. S. MATTHEWS, 
By R. O. EDWARDS, 
Special Deputy. 


U'Nitep STATES OF AMERICA 


The President of the United States to the judges of the circuit court 
of the United States for the southern district of Mississippi, Greet- 
i caer 


Clie cause [| because] inthe reeords & proceedings and alsoin the ren- 


| 
Gitlon oO Lciaorhe nt ora rie a which is in thesaid circuit court, be- 
fore vou, between Louis Trager & Eva A. Trager and John F. Jenkins, 
avd manifest error hath happened, to the great damage of the said 
Louis Trage and Eva A. lrager, as by their complaint appears, 
‘hat being willing that the error, if any has been, should be duly 
| weedy justice don to the parties aforesaid in this 
vou, if judgment be therein given, that, under 
your seal, distinetly k op nly, you send the record and proceedings 


“| 
behalf, do e mmand 
aforesaid, with all things concerning the same, to the Supreme Court 
the same at Washington on the second Monday of October, being 
the thirteenth day of October, A. D 1500, to be then & there held, 


the United States, together with this writ, so that vou nay have 
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that, the record and proceedings aforesaid being inspected, the said 
Supreme Court inay cause further to be done therein to correct that 
error what of right aiid according LO the laws and eustoms ot the 
United States should be done 
26) Witness the Honorable Melville W. Fuller, Chief Justice 
of the SU pre me Court, the 2] lay Qt Janu ry, lt) tlie Vvear of 
our Lord one thousand eight hundred and ninety 
[SEAL] R. H. WINTER, Clerk 


on , * : . 
) (Jiriley (iT fe fofailion. 


aed 


In the Cireuit Court of the United States for the Southern District 


“>” ») 
ies ~se.y Y 


JANUARY 22p, 1890. 


| } 


.¢ In this ease T have approved the writ of error bond signed by the 
said Lewis Trager & the said Eva A. Trager, as principals, and Ed- 
ward Aaron & S. Blumenthal, as sureties, and [ have ordered a su- 
persedeas (ot) such bond : ana IT ippearing threat the clerk has issued 
an execution on the original judement, and that the marshal has 
executed the same by potrttinie sata rf fen fants uit of Poss sS}On} of 
the property In controversy & putting the said plaintiff in possession 
thereof, it is now therefore ordered that the said Lewis Trager & Eva 
A. Trager be restored to the possession of the property involved: in 
the controversy, and that the sfatus quo before the issuance of said 
execution be fully restored, and that proper eitatien 
writ of error in this cause 

Done at chambers, in Oxford, Mississippi, this 22d January,’A. D. 
1S90. 


issue on the 


: 


R. A HILL, Judge 
9S Writ of Restitutio 
UNITED Srares or America, Southera District of Mississippi: 
To the marshal of said distriet, Greeting 


Whereas, on the 22d dav of Janu iy, ISO0, the following order 
was made by Hon. R. A. Hill, judge, to wit: 


' 


“In the Cireuit Court of the United States for the Southern Distriet 
of of Mississippi. 


‘ 


JoHuN F, JENKINS ) 


[In this cause I have approved the writ of error bond signed by 
the said Lewis Trager & the said Eva A Trager, as principals, and 
kdward Aaron & S. Blumenthal, as sureties. and I have ordered a 


‘ ‘ 


supersedeas on such bond; and itappearing that the clerk has issued 
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an execution on the original judgment, and that the marshal has 
executed the same by putting said defendants out of possession of 
the property in controversy and putting the said plaintiff in posses- 
sion thereof, it is now therefore ordered that the said Louis Trager & 
inva A Trager be restored lo the possession of the property involved 
in Le controversy, and that the sfatus (uo before the issuance of 
suid execution be fully restored, and that proper citation issue on 
the writ of error in this ease. Done at chambers,in Oxford, Missis- 
sippl, this 22 day of January, A. D. 1890 


29 You ar therefore hereby commanded to forthwith restore 
to the said defendants, Louis Trager & Eva A. Trager, the 
possession of the premises involved in said suit, and from which 


they were removed under writ of hahere fucias possessionam, issued 
from said court on 2d Deeember, 1889, and which are deseribed 
as follows, to wit: The craet of land in the declaration men- 
tioned, situated in Wilkinson county, Miss., and described as 
three acres in the S. W. corner of sec. 6, T. 1 W., of R. 5 west, 
bounded on the south by the line of demarcation between the 
States of Mississippi & Louisiana, on the west & northwest by 
the Miss river, old bed, on the north, northeast, & east by other 
lands of plaintit!, & comprising the storehouse, garden, stable, & lot 
lately occupied by the defendants, and ealled the store, stable, lot, &e., 
of Trager & wife. 

And that you make due return of this writ to the next May term 
of this Court. 


Witness the Hon. M. W. Fuller, Chief Justice of the Su- 
SEAL.| preme Court of the United States, and the seal of said 
Court, at Jackson, this 22d day of Jan’y, 1890. 


I. LH. WINTE R, Clerk. 


Unxirep Srates OF America, Southern District of Miss.: 


_ “4 y specially appoint KR. O. Edwards deputy U.S. marshal 
to exect hi S writ accol ‘ding Yo | law. 
MATTHEWS, 
U.S. Marshal. 
Mx ceuted the within order on the 24th day of January, 1890. 
S. S. MATTHEWS, 
U.S. Marshal, 
By R. O. EDWARDS, 
Special Deputy. 


30) I, R. UW. Winter, clerk of the circuit court of the United 

States for the southern district of Mississippi, do hereby cer- 
tify that the foregoing 29 pages contain a true, full, & periect trans- 
eript of the record and proceedings of the cause lately pending In 
said court, wherein John F. Jenkins was plaintiff and Louis Trager 
& Eva A. Trager, his wife, were defendants, No. 3502 (being the 


cause mentioned in the original citation and writ of error hereto 
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attached), as fully and compietely as it remains of record in my 
office. 
Given under my hand & the 
Seal U.S. Cireuit Court, 5th seal of said cireuit court, at Jack- 
Cireuit & Southern District of son, Miss., this 19th day of keb'y, 

Mississippi. 1SOO. 
R. H. WINTER, Cler/. 


31 Nugent & MeWillie to I. Il. Winter, Dr. 


«) 
Keb’y 19,90. ‘To transeript of record in cause of Jno. F. 
Jenkins vs. Louis Trager & Eva A. Trager. 86 00 
Rec'd payment of Nugent & MceWillie Feb’y 12, 1590. 
R. H. WINTER, Cvé. 
endorsed on cover: S. Mississippi C.C. U.S. No. 1571. Louis 
Trager and va A. ‘Trager, lis wife, plaintiffs in error, us. John F. 
Jenkins. Filed February 26, 1500. 
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Supreme Court of the Enited States. 


Ocropek Term, 188\). 


LOUIS axnpn EVA TRAGER 
”, \ Wo. 1571. 


J. F. JENKINS. 


NStatenient and Brief in reply ly motion or Ttef: nilant in 


Krror AD isin 1&8 Oo; athrin. 


The first ground upon which the motion is based is that 
‘the value of the matter in dispute falls far short of 


. $5,000, and, therefore, this Court cannot entertain juris- 


diction of the cause.” 

jut however this may be, it is clear that this Court has 
jurisdiction of the cause under the act of Congress ap- 
proved February 25, 1889, chapter 256, for a final judg- 
ment has been rendered in a circuit court of the United 
States in which there has been “a question involving the 


jurisdiction of the court.” 


~ 


This fact does not appear in the record as tiled by the 
defendant in) error and printed, because the record Wits 
brought up prematurely and on tlvance of the term to 
which the writ of error is returnable, viz: the October 
Term, TSO ( Reeord, price 11). and. therefore, sald record 
as printed does not contain the bill of exceptions by plain- 
tiffs inerror. The fact does appear, however, in an agreed 
statement yy counsel, embracing the charge of the cireuit 
judge to the jury, which statement was filed in this Court 
by the defendant in error on April TSO, and a cops 
whereof appears in the supplemental record, but) for con- 


venience is hereto annexed. 


The second round pon which the motion is based ts 
that “there is no bill of exceptions or anything equivalent 
by which this court can review the judgment,” that ‘the 
clerk's certificate is that the transeript includes the whole 
record, and that the case shows that itis * brought for de- 
lay only. 

It has already been shown above that the writ of error 
is not returnable until the October, L890, term of this Court. 
It also mppears ly the acreed statement of counsel, hereto 
annexed, that plarntitis in error had until the Mav, TSO), 
term of the court below to prepare their bill of exceptions 
and have the same signed. It is manifest, therefore, that 
the record is not vet complete, that it is Incomplete with- 
out ans fault of the plaintiffs in error, and that until the 
complete record, including the bill of exceptions, is before 
this Court, the Court cannot properly determine whether 
the case is brought here for the evident purpose of delay. 

The agreed statement of counsel shows that this stipu- 
lation, allowing until May, IS90,in whieh to file bill of 


ena 


oe Am 


_———————— 


‘.. aE ly. les ge 


exceptions, Is HOW acknowledged, in order that plaintiffs 
in error may have the advantage of the same on consid- 
eration of this motion to dismiss. We therefore submit 
that the action of defendants in error in causing the tran- 
seript in its Incomplete form to be tiled in this Court im 
advance of the time given for the preparation and signa- 
ture by the judge of the billof exceptions, was in violation 
of that agreement, and defendants in error should not have 
the benetit thereof. We insist that under that agreement 
this Court cannot properly consider the question of juris- 
diction until the record is completed by the incorporation 
of the bill of exceptions and the instructions of the judge 
to the jury, which will show the errors complained of and 
upon which the writ of error herein is entirely based. 

Ih asking consideration of the motion to dismiss in ad- 
vance of the return term, counsel ‘or the motion cite two 
decisions of this Court: er jp rte Russell, 13 Wall. O71, and 
Thomas «. Wooldridge, 28 Wall, 288. But it should be 
observed that both said decisions approve such a prac- 
tice only ‘unless some unforeseen inconvenience should 
arise from the practice. — Such inconvenience has arisen 
in the present case, and the cases cited are therefore in- 
applicable. 

It appears from the charge of the cireuit judge hereto 
annexed, that a most important question is involved in 
this case, which will doubtless be made still clearer by the 
bill of exceptions, viz: The extent to which the determi- 
nation of the boundaries of the States of the Umion Thee 
he left to the jury in 2 civil action between individaals. 
This certainly is not a frivolous question nor is it evident 
that it is brought to this Court for purposes of delay. On 
the contrary it would seem to merit the most attentive 
consideration of the Court, for it touches the rights of the 


sovereigns Composing the Union. 


ed 
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This fact does not appear in the record as tiled by the 
defendant in error and printed, because the record was 
brought lip premature! and im advance of the term to 
which the writ of error is returnable, viz: the October 
Term, 890 (Record, page 11), and. therefore, sald record 
iis print d does not contam the Dit of exceptions ly plain- 
tiffs inerror. The fact does appear, however, in an agreed 
statement 1) counsel, embracing the charge of the cireuit 
judge to the jury, which statement was filed im this Court 
by the defendant in error on April ——, 1890, and a eops 
whereof appears in the supplemental record, but) for con- 


venience is hereto annexed. 


The second ground upon which the motion is based is 
that “ there is no bill of exceptions or anything equivalent 
by which this court can review the judgment,” that “the 
clerk’s certificate is that the transeript includes the whole 
record,” and that the case shows that it _ brought for de- 
lav only.” 

It lies already been shown above that the writ of error 
is not returnable until the October, LS90, term of this Court. 
lt also tppears ly the seorreed statement of counsel, hereto 
annexed, that plaintifis in error had until the Mav. TSO), 
term of the court below to prepare their bill of exceptions 
and have the same signed. It is manifest, therefore, that 
the record is not vet complete, that it is Incomplete with- 
out any fault of the plaintiffs in error, and that until the 
complete record, Including the Inll of exceptions, is before 
this Court, the Court cannot properly determine whether 
the case is brought here for the evident purpose of delay. 

The agreed statement of counsel shows that this stipu- 
lation, allowing until May, 1890, in which to file bill of 
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exceptions, is How acknowledged, it order that plaintitts 
in error may have the advantage of the same on consid- 
eration of this motion to dismiss. We therefore submit 
that the action of defendants in error in causing the tran- 
stript in its incomplete form to be tiled in this Court in 
tulvance of the time given for the preparation and signa- 
ture 1 the judge of the bill of exceptions, Wiis in violation 
of that agreement, and defendants in error should not have 
the benefit thereof. We insist that under that agreement 
this Court cannot properly consider the question of juris- 
diction until the record is completed by the incorporation 
of the bill of exceptions and the instructions of the judge 
to the jury, which will show the errors complained of and 
upon Which the writ of error herein is entirely based. 

Ih asking consideration of the motion to dismiss In ad- 
vance of the return term, counsel for the motion cite two 
decisions of this Court: er porte Russell, 15 Wall., 671, and 
Thomas +. Wooldridge, 23 Wall. 288. But it should be 
observed that both said decisions approve such a prac- 
tice only “unless some unforeseen meconvenience should 
arise from the practice.” Such mmconvenience has arisen 
in the present case, and the cases eited are therefore in- 
appheable. 

It ppears from the charge of the elreuit judge hereto 
annexed, that a most important question is involved in 
this CHSEe, which will doubtless be mace still clearer by the 
bill of exceptions, viz: The extent to which the determi- 
nation of the boundarics of the States of the Union mas 
he left to the jury in 2 civil action between individuals. 
This certainly is not a fritelous question nor is it evident 
that it is brought to this Court for purposes of delay. On 
the contrary it would seem’ to merit the most attentive 
consideration of the Court, for it touches the rights of the 


sovereigns Composing the Union. 


Moreover, this Court will not dismiss a case on motion 
merely onthe ground that it is brought here for delay 
only, 

Amory +. Amory, 1 Otto, 556. 


As the jurisdiction of this Court to hear the case onthe 
writ of error is evident, the case cannot be dismissed on 
the single remaining ground of alleged motive of delay 
which, moreover, has not been substantiated. Nor ean 
the judgment be afhrmed on that ground. 

Inasmuch as the motion to which we are responding 
does not go to the merits of the controversy, we will not 
discuss now the various errors disclosed by the charge of 
the court below or to be disclosed by the bill of exceptions. 
When the case comes to argument on the merits of the writ 
of error we hope to demonstrate that the court left to the 
jury, in violation of the principle announced in United 
States 7. Jackalow, | Black, 484, questions which should 


have been determined by the court as matter of law. 


The foregone, In our Opinion, disposes of the pots 
raised by the motion to dismiss or athrm. The merits of 
the jurisdictional question are not involved inthe pending 
motion, but must be argued and considered later, if the 
Court shail decide that the motion to dismiss or aftirm is 
not well taken. 

jut it should be observed that since the pending motion 
Wits served, counsel on both slides have agreed (see annexed 
statement) that the only question to be considered upon this 
motion shall be whether this Court has jurisdiction of this 
case Irrespective of the amount involved, and that if that 
shall be decided athrmativels the record already filed by 


» 


defendant in error may be supplemented by the bill of ex- 
ceptions of plaintiffs in error. 

As the question presented to the Court is thus narrowed 
down to the one point of jurisdiction and as this Court 
clearly has jurisdiction under the act of February 25, L889, 
the motion to dismiss or affirm should be denied. 

VAN H. MANNING. 

DUANE EF. FOX, 

C.J. & J. S. BOATNER, 
toy Plaintiffs in Error. 


APPENDIX TO) BRIEF. 


IN THE 


Supreme Court of the Cited States. 


LOUIS axn EVA TRAGER. 


PLAINTIFFS IN Error. 


JOHN FF. FENKINS, Derexnane is Error 


; 


Krrvor he the Ty wat (aur (if hie / poate Nhat, A Jor Thre 


Not hie eed) Ddistpa / or Mi ssissspyp, 


On the call of this case in the court below it was stipu- 
lated and agreed between the parties that the pleadinas 
should be reformed as the facts were, so as to show the 
citizenship of the defendants in the State of Louisiana, and 
the plaimtite in Mississippi, at the tstitution of the suit, as 
well as the value of the property in controversy, which was 
coneeded to be over S2Z.000.00, as shown I) the petition 
filed, and that counsel for the parties shotld be at liberty 
to prepare and present for signature by the court a bill of 
exceptions to Unis adverse rnline objection to which Wills 


noted yy the stenographer, is well as to the charge ot the 
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eourt as given to the jury; and after the verdict was ren- 
dered it) was avreed that the plaintiff in error should 
have until the next term of the said cirenit court to 
be held in May, 1890, to prepare and tender their said 
bill of exeeptions. And it is here now agreed that this 
stipulation shall be filed with the record im said cause 
nnd made part thereof in order that the plaintiffs in 
error Thay have the mivantage of the same on the 
consideration of the motion to dismiss the writ of error. 
It is further agreed and understood that the question at 
issue between the parties is fully presented in the charge 
of the court, copy of which is hereto attached: and 
that if the said Supreme Court shall be of opinion that it 
has the jurisdiction in this controversy to review the pro- 
ceedings had im the said cireuit court touching the ques- 
tion as to whether the lands sued for were in the State of 
Mississippi or Louisiana, without reference to the amount 
in controversy or the value of the property, the motion to 
dismiss shall be overruled, but otherwise sustained. And 
it is furthes torres d and understood that if the said motion 
bre overruled, the reeord tiled by defendant in error may 
be supplemented by bill of exceptions to be agreed upon 
on or before the Ist day of September, A. D. TS9O. 
CALHOON & GREEN, 
hv Dets. Trager and Wife, 
NUGENT & MeWILLIE, 
W. HALLETT PHILLIPS, 
For Pig. John B. Jenkins. 
VAN H. MANNING, 
DUANE KE. FON, 
Cod. a J. S. BOATNER, 
kor Dh rs. Lrg rand Wife. 


JENKINS ) 
. 


TRAGER, \ 
Justructions AD the Sry. 


The plaintiff in his declaration alleges that he is the 
legal owner of the land and lmprovements thereon, de- 
scribed in his declaration, and is entitled to the possession 
thereof, with the rents and profits thereon since the 21st 
day of May, ISS2, when, it Is alleged, the defendant unlaw- 
fully deprived him of the possession of the same. To this 
declaration the defendant pleaded not guilty, which throws 
upon the plaintiff the burthen of proving to vour reason - 
able satisfaction the truth of the allegations made in the 
declaration. 

[t is admitted that the defendant is, and was at the time 
the suit was commenced, in possession of the land de- 
seribed in the declaration, though it is insisted that it 1s in 
Louisiana. The question to be decided 14 you is to as- 
certain, from the proof, whether or not the plaintiff was, 
at the time he brought his suit, the legal owner of the 
land and improvements thereon as deseribed in his dlecla-, 
ration. The certificate of the Register of the Land Office. 
viven to Richard Collins, dated Jan. 1, 1839, is evidence 
that Collins had entered 450 acres of land lying on the 
east sicle of the Mississipp! river, but does not deseribe 
the land so that it could be found: and if there was no 
other evidence in the case, would be insufficient to sustain 
the action. But the deed of Richard Collins and wife to 
William Collins evidently was intended to embrace the 
same land, and deseribes it as being in Wilkinson county. 
Mississippi, bounded on the West by the Mississippi river, 
and on the south I the line of demarcation between the 
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United States and the Spanish Territory, being the same 
line now dividing the States of Mississippi and Louisiana. 
This line of demarcation, as shown by the evidence before 
vou, was established by Andrew Ellicott, Commissioner 
on the part of the United States, and Wilham Dunbar, 
Commissioner on the part of Spain, in 1798, and has ever 
since been recognized by the States of Mississippi and 
Louisiana as the dividing line between them. It Is con- 
ceded that the land described in the declaration is within 
the boundary sét out in this deed, if it hes north of said 
demarcation line; and that, if it lies south of this line, it 
is not within the calls of any of the deeds read in evidence 
to establish the plaintiff's title. The deeds and transcripts 
from the records of the probate courts of Adams ancl Wil- 
kinson counties, read in evidence, establish the following 
facts: That William Collins conveyed the lands purchased 
from Richard Collins and wife to John Wall, and that the 
heirs-at-law of John Wall conveyed whatever of title John 
Wall had in the same lands to John T. Carmichael: that 
John ‘T. Carmichael died intestate, leaving his sister, 
Phoebe Carmichael, his only heir-at-law,to whom the land 
in controversy together with other lands descended: and 
that Phoebe Carmichael on the 3d day of August, 1838, 
conveyed the land thus east upon her by descent to John 
('. Jenkins, the father of plaintiff. The uneontradicted 
parol evidence establishes the fact that said John C. Jen- 
kins, soon after his purchase, went into the actual posses- 
sion of the lands so purchased ; that he cleared and culti- 
vated a portion of them and continued up to his death in 
such POSSESSION ; that his executors, under his will, con- 
tinned in the possession thereof until the 28th of February, 
1867, when they were partitioned and the southwest corner 
of the tract embracing the land conveyed by Richard Col- 
lins and wife to William Collins, and which through mesne 
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conveyances were vested in John C. Jenkins, was allotted 
to the plaintiff, who immediately went into the actual pos- 
session of the same, and so continued up to the bring- 
inv of this suit. This actual occupation, therefore, cov- 
ered it period of about fifty years. rom this POSSeSSsION 
taken under the deed from Phoebe Carmichael, and so 
long continued, it will be presumed that a patent was is- 
sued by the United States to the original purchaser of the 
land, and that John C. Jenkins in) his lifetime had, and 
the plaintiff, his son, has, a valid legal title to the land de - 
scribed in the declaration, unless he be barred, as to that 
portion of it now in CONTPOVErsY, Iy the adverse Posses- 
sion of the defendant, or Mrs. Cheatham, under whom he 
claims title. Such adverse POSSESSION, however, must be 
continual and unbroken for the Space of ten Vears hext 
before the commencement of this suit to be availed of by 
the defendant. "Phe possession of a part of the lands 
conveyed to the plarntith rund liis ancestor is a POSSeSS1On 
of all the lands included in’ the conveyance under which 
such POSSESSION was taken: but, as to any prert of the land 
not deseribed tn the deeds relied (vi, the adverse Posses- 
SLOM Cin only extend to the portion in aetual occupation 
wdversely for ten vears without any break therein. This 
rule applies to the adverse possession claimed on both 
stiles. 

The tirst and most Huiportant question to be ascertamed 
1 you under the proof is, as to where the original line of 
demareation, tixed yy the Commissioners Ellicott and 
Dunbaris, as that must fix the boundary, not only between 
the States of Mississippi anil Louisiane. but between the 
land claimed by the parties to this suit, both asserting 
that line as their line and only boundary. The 31st par- 
tlle] north latitude was agreed to be the line between the 
United States and Spain, and subsequently between the 
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States of Mississippi and Louisiana: and it was further 
agreed that the Commissioners named should determine 
where that parallel was, and fix and mark its actual loea- 
tion. When that was done the line of demarcation as tixed 
must so remaim to this lay, whether there was any InIS- 
take made in determining, running, and marking it or not; 
and ne subsequent aerecment or survey can change ane 
alter it, nor can the fact that the one State or the other 
exercised jurisdiction of Hunn kim on the opposite sie of 
the line, or that those residing on the one side, or. the 
other, supposed they were living in one State, when thes 
were in fact residing in the other State. be evidence of the 
place where the line of demarcation Is, if the proof shows 
to your satisfaction that the Commissioners actually rein 
and marked it at a different pronne. 

The surveys and other written evidence upon the part 
of the plamtiff? place the said line just south of the store- 
house ana vround occupied ly cle fendant, snd Is pred 
fucie proof that this ts the line fixed’ by the: Commission- 
ers: but it is insisted, TT thie poaart of the defendant, 
that the evidence introduced yy him Shows that this is not 
the true line, and that the line run and marked by the 
said Commissioners, properly retraced, is north of the said 
line, and north of the land in controversy in this) suit. 
Whether this is so or not, Vou must determine from all 
the evidence in the canse, after carefully considering and 
weighing it. 

It is insisted, pon the poeurt of the plaintiff, that, before 
the line was retraced by the engineer Babbitt, it was a mat- 
ter of dispute and loubtful where the line of demarcation 
was fixed and marked by the Commissioners Ellicott and 
Dunbar, and that he and the defendant mutually agreed 
that said Babbitt should find oat, as best he could, where 


the said line was. and rerun and remark it. and that when 
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so rerun and remarked, it should be the boundary line be- 
tween them, no matter what the result should be, and that, 
after the line was run and marked by said Babbitt and 
found to be south of the land in controversy, defendant 
avreed to remove the houses and all improvements, and 
that plaintiff was not informed he did not intend to do so, 
or vo stand by the agreement, until just before this action 
Was commenced, This avreement Is denied by the defend- 
ant. You will determine from the testimony whether it 
it was made or not. Where the line separating the lands 
of two persons is wihnorn, they may, by parol, agree and 
tix aline between them: but it must be mutually and un- 
conditionally agreed to, and acted upon by them. — If, in 
this case, you shall find from the proof that the line run by 
Babbitt was mutually agreed upon after it was determined 
and marked, and that the defendant agreed to remove his 
buildings within some future time, but that he changed his 
purpose and did not notify the plaintiff of such change, and 
that the plaintiff relied upon the agreement and promise, 
the defendant would be estopped from repudiating such 
avreement, As before stated, however, the ayreement 
must have been mutually entered into between the parties 
and acted pron Dy them, or the defendant must have en- 
tered into such avreement as would have indueed the plain- 
tiff to believe that the defendant conceded to him the right 
to the POSSESSION of the premises, and was only occupying 
them by the sufferance of the plaintiff If this was the faet, 
thenthe agreement would be valid and binding and would fix 
the boundary line between the parties to this suit, but could 
not affect in any way the line of demarcation between the 
states of Mississippi and Louisiana fixed and marked by the 
Commissioners Ellicott and Dunbar in 1798, even if that 
line Was run by said commissioners north of the lands in 
controversy, lf you believe this to be so. your verdict 
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will be for the defendant, as this court would have no ju- 
risdiction to trv the issue between the parties, the premi- 
ses being in another State, while the agreement might be 
binding between the parties. It is claimed, on the part 
of the defendant, that althongh the land im controversy 
lies north of the real demarcation line between said States, 
and is in the State of Mississippi, vet that Mrs. Cheat- 
ham under whom he holds, before his purehase, and he 
since such purchase, have held continuous adverse pos- 
session of the land in-controversy for more than ten years 
before this action was commenced, and, therefore, that the 
plaintiff is barred of his recovery. 

The CONnVES mhee from Mrs. Cheatham to plaimtiff speci- 
fies the said demareation line as the northern boundary 
of the land conveyed, and any possession of the land had 
by her, to be availed of by defendant, can only be extended 
to that line. Any possession which Mrs. Cheatham may 
have had bevond that line, cannot be availed of by de- 
fendant as it Is not embraced in his deed, and is not shown 
to be claimed by Mrs. Cheatham so as to show an out- 
standing title in her. 

[f after weighing and considering the proof on both 
sides you shall find the issues in favor of the plaintiff, 
you will ascertain the value of the rents of the land and 
of the improvements described in the declaration since the 
21st day of May, ISS2, up to the present time, the value 
of the improvements put thereon by the defendant and 
the value of the land without the improvements; and vou 
will deduct the amount of the rents trom the value of the 
improvements, and state the same in vour verdict, or the 
balance of the rents over the improvements, as the case 
may be. ; 

In weighing the evidence on all these points, you will 


consider all that has been introduced on both sides. in- 
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cluding the testimony of the plaintiff and defendant, who 


Are competent With SSS, the Interest each lists inh the COl- 


troversy only voing to his credibility. Tf vou shall tind 


conflicts inthe evidence vou will reconcile the ditterences if 
vouenn: butif vou cannot. vou will determine which state- 


ments are most probably true. Tf vou shall find from the 


proof that the plarntitl is not the legal owner and entitled 
to the possession of the land under the instructions given, 


vour verdict will be simply for the defendant. 


supreme Court cf the United States, 


OCTOBER TERM, 189 


PRAGER 


JENKINS. 


Reply of W. Hallett Phillips on Motion to Dismiss. 


[t is admitted that the amount involved is not suf 
ficient, but it is claimed that this court has jurisdte 
tion irrespective of the value of the matter in dis 
pute, by the act of February 25, 1880, because there 
is in the case ‘ta question involving the jurisdiction 
of the court below 

Opposing counsel content themselves with stating 
that this question appears in the agreed statement 
embracing the eharge of the cireuit court. They 
fail to point out the question more specifically, un 
less indeed their reference to the question of the 
boundary line between Mississippi and Lonisiana 
as involved is intended as specifying the question In- 
volving the jurisdiction of the court below. 

The nature of the controversy has nothing to do, 
however, with the jurisdiction of the Court below to 
try it. 

The use of the aet of 1880, is an afterthought, and 
we submit such aet lends no countenance to the writ 


Ol errol 


1 ls ywereed by thie marties that the question fil IsshHe 
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be pretended that the Court Delow was not compe- 
tent to determine to try the question as to the loea 


tion of the boundary line. The only other question 


related to the agreement of the parties as to the 
boundary dine between them, and a question of ad. 
verse Poss SSEON. 

This court will hardly deem themselves ealled on 
fo Constre the act of iSSf). it) the present CRSC. 

This is. we belleve, the first time it Isclaimed that 
awrit of error is brought under its provisions 

It would seem that the true construction is that 
not only must a question of jurisdiction of the court 
below be involved, but such question to be reviewed 
must be decided ampauinsl thie pri [i SO¢ CUM fhe perio, 
and must be involved in the judgment or decree. 

The act provides ‘that in all eases where a final 
judgment or decree shall be rendered in a Cireuit 
Court of the United State, in whieh there shall 
have been a question Involving the jurisdiction of 
the court, the party against whom the judgment or 
decree (Ws rendered shall be entitled to an appeal or 
Writ of error to the Supreme Court of the { nited 
States to reriemwr such syudqmenut or deerve without 
reference to the amount of the same: but in cases 
where the judgment or decree does not exceed the 
sum of five thousand dollars the Supreme Court shall 
not review any question raised upon the reeord, ex- 


¢) 


cept such question of jurisdiction. 25 Stat... 693. 


\nv eonstruction except that indicated would 
flood this Court with cases under the pretense that 
questions of jurisdietion were /nvrolred, as to give 
jurisdiction here it would only be necessary fo raise 
a question of the jurisdiction of the trial court, how 
ever frivolous or irrelevant to the judgment. 

As the parties have agreed that in ease this court 
should hold that it has jurisdiction the plaintiff in 
error may supplement the record by a bill of excep- 
tions, the motion toatlirm may beconsidered as with- 
drawn. The motion to dismiss, we submit, should 
be granted. 

W. HALLETT PHILLIPS, 
for Motion. 


Supreme ¢ ‘curt of the United States. 


OCTOBER TERM, 1889. 


LOUIS TRAGER AND WIFE) 
rs. No. 1571. 


J. F. JENKINS. 


Motion to Dismiss or Affirm. 


The defendant in error moves the court to dismiss 
the writ of error in the above entitled case, on the 
ground that the amount involved is not suflicient to 
confer jurisdiction. He unites therewith a motion 
to affirm on the ground that, even if the court has 
jurisdiction, it is manifest that the writ 1s sued out 
for delay only. 

W. HaLietr PHILuiPs, 
Sor Motion. 


Take notice that the above motion will be sub- 
mitted three weeks after service hereof. 
W. HALLETT PHILLIPs. 


To Counsel for plaintiff in error. 


a te 


“« 
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Brief of W. Hallett Phillips for Motion. 


(1.) The suit below was ejectment brought by Jen- 
kinsagainst Trager, his wifeand Wolf to recover three 
acres of land in their possession on which there were 
certain improvements erected by defendants. Dama- 
ces to theamount of one hundred dollarsfor wrongful 


detention were demunded. and ‘talso the sum of 


eight hundred dollars for the use and occupation of 


the land, being at the rate of S100 a year.” 
There was a plea of not guilty, and the suit was 
dismissed as to Wolf. who was a tenant of the de- 


fendants (R.. 35.) 

By stipulation it was agreed that the claim for 
Improvements was for §1.440 and taxes S200 (R.. 6) 

There was a verdict in favor of plaintil as follows : 
“We the jury find for the plaintiff and assess the 
rental value of the lunds ond lmiprovements at the 
sum of six hundred and sixty dollars, and we assess 
the value of the Improvements at the sim of six hun 
dred and fifty) dollars, making a difference of ten 
dollars, due the plaintifh by the defendant: and we 
cLSSESS thie ville aft the lands without the improve 
ments at the sum of thirteen hundred and titty dol 


lars. 
[pon this verdiet a judgment was rendered that 


plaintil recove: the property sued for and the sum 


of ten dollars being the exeess of rents over the value 


Ol Mnprovementss cl \ rit (>| habere foeias Wilts Of} - 


dered to put the plaintif? in possession and exeeuted. 


(Hh. >) 


Subsequently, on defendants furnishing a superse 


deas bond and perfecting a writ of error. the writ of 


? 


Possession Was vacated ana the property restored 1 
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It is clear that the value of the matter in dispute 
falls far short of 85,000, and therefore this court 
cannot entertain jurisdiction of the eause. 

The verdict of the jury establishing the value of 
the premises must be taken as conclusive. 

The code of Mississippi permits the defendant in 
ejectment to set off improvements as against the 
claim for mesne profits and damages, and provides, 
‘* thatthe jury shall find the actual cost value of such 
improvements, the valueof the mesne profits and dam- 
ages, and also the actual cash value of the land 
without the improvements,’ § 1557, Rev. Code of 
Miss. 

[f we should add to the value of the land the whole 
amount claimed by defendants, discarding the claim 
of plaintiff, still the amount involved would not be 


sufliclent. 


The writ of error must therefore be dismissed. 


(2.) If the jurisdiction could be sustained, the 
judgment would have to be aflirmed. 

There is no bill of exceptions or anything equiva- 
lent. by which this court can review the judgment. 

The clerk’s certificate is that the transeript = in- 


cludes the whole reeord. 


The case shows so plainly it is brought for delay 
only, that the defendant in error has docketed it 
here and in advance of the term to which the 
writ of error is returnable, asks the court to take 


action thereon. 


This practice has the approval of the eourt ‘tas 


likely to prevent great delays and expense and fur. 


ther the ends of justice.’ 


Ir part Russell, 13 Wall., O71. 
Thomas Vv. Woolridgqe, 23 Wall... 288. 


The writ of error should be dismissed or the judg- 
ment atlirmed. 


W. HALLETT PHILLIPS, 
lor Motion. 


IN THE SUPREME COURT OF THE UNITED STATES. 


Louis & Eva Tracer, Plaintiffs in ented | 


; 
f 


Joun F. Jenkins, Defendant in Error. | 


krror to the circuit court of the United States for the southern 
district of Mississippi. 


On the eall of this case in the court below it Wis stipulated and 
agreed between the parties that the pleadings should be reformed as 
the facts were, SO as to show the citizenship of the defendants in the 
State of Louisiana and the plaintiff in Mississippi at the institution 
of the suit, as well as the value of the property in controversy, which 
was conceded to be over $2,000.00, as shown by the petition filed, 
and that counsel for the parties should be at liberty to prepare and 
present for signature by the court a bill of exceptions to any ad- 
verse ruling, objection to which was noted by the stenographer, as 
well as to the charge of the court as elven LO the jury ; and after the 
verdict was rendered it was agreed that the plaintiff in error should 
have until the next term of the said cireuit court, to be held in 
Mav, [5v0, to prepare and tender their said bill of exceptions ; and 
It is here now agreed that this stl} lation shall be filed with the 
record 1h) said Cuuse and mad part there if, in order that the plain- 
tiffs in error may have the advantage of the same on the considera- 
tion of the motion to distniss the writ of error. It 1s further agreed 
and understood that the question at issue between the parties is 
fully presented in the charge of the court, copy of which is hereto 
attached, and that if the said Supreme Cour. shall be of opinion 
that it has the jurisdiction In this controversy to review the pro- 
ceedings had in the said circuit court touching the question as to 
whether the lands sued for were in the State of Mississippi or Lou- 
isiana, without reference to the amount in controversy or the value 


oO! the prop rty a the motion to dismiss shall he overruled, but other- 
wise sustained: and tt is further agreed and understood that if the 
said motion be overruled the record filed by defendant in error may 
be supplemented by bill of exceptions, to be agreed upon on or be- 
fore the Ist day of September, A. D. 1S. 
CALIIOUN & GREEN, 
hor Det ndandts. lrager A Wife. 
NUGENT & MeWILLIE, 
kor Plaintiff, Jno. F. Jenkins. 
W. HALLETT PHILLIPS, 
For lh fendant in Error. 
VAN H. MANNING, 
DUANE E. FOX, 
C. J. & J. 8. BOATNER, 
For Plaintijs in Error. 
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JENKINS 
v. Instructions to the Jury. 
TRAGER. 


The plaintiff in his declaration alleges that he is the legal owner 
of the land and improvements thereon described in his declaration 
and is entitled to the possession thereof, with the rents and profits 
thereon, since the 21 day of May, 1882, when, it is alleged, the de- 
fendant unlawfully deprived hitn of the possession of the same. To 
this declaration the defendant pleaded not guilty, which throws 
upon the plaintiff the burthen of proving to your reasonable satis- 
faction the truth of the allegations made in the declaration. 

It is admitted that the defendant is and was at the time the suit 
was commenced in possession of the land deseribed in the declara- 
tion, though it is insisted that it is in Louisiana. The question to 
be decided by you is to ascertain from the proof whether or not the 
plaintiff was at the time he brought his suit the legal owner of the 
land and improvements thereon as deseribed in his declaration. 
The certificate of the register of the land office given to Richard 
Collins, dated Jan. 1, 183%, is evidence that Collins had entered 480 
acres of land lying on the east side of the Mississippi river, but does 
not describe the land so that it could be found, and, if there was 
no other evidence in the ease, would be insuflicient to sustain the 
action; but the deed of Richard Collins and wife to William Collins 
evidently was intended to embrace the same land, and describes it 
as being in Wilkinson county, Mississippi, bounded on the west by 
the Mississippi river and on the south by the line of demarcation 
between the United States and the Spanish territory, being the same 
line now dividing the States of Mississippi and Louisiana. ‘This 
line of demarcation, as shown by the evidence before you, was estab- 
lished by Andrew Ellicott, commissioner on the part of the United 
States, and William Dunbar, commissioner on the part of Spain, in 
1798, and has ever since been recognized by the States of Mississippi 
and Louisiana as the dividing line between them. It 1s conceded 
that the land deseribed in the declaration is within the boundary 
set out in this deed if it lies north of said demareation line, and 
that if it lies south of this line it is not within the calls of any of 
the deeds read in evidence to establish the plaintiff’s title. The 
deeds and transcripts from the records of the probate courts of 
Adams and Wilkinson counties, read in evidenee, establish the fol- 
lowing facts: That William Collins conveyed the lands purchased 
from Richard Collins and wife to John Wall, and that the heirs-at- 
law of John Wall conveved whatever of title John Wall had in the 
same lands to Jobn T. Carmichael; that John T. Carmichael died 
intestate, leaving his sister, Phoebe Carmichael, his onlv heir-at-law, 
to whom the land in controversy, together with other lands, de- 
scended, and that Phoebe Carmichael, on the 3rd day of August, 
1858, conveyed the land thus east upon her by descent to John C. 
Jenkins, the father of plaintiff. The uncontradicted parol evidence 
establishes the fact that said John C. Jenkins, soon after his pur- 
chase, went into the actual possession of the lands so purchased ; 
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that he cleared and cultivated a portion of them and continued up 
to his death in such possession ; that his executors under his will 
continued in the possession thereof until the 28th of February, 
1867, when they were partitioned, and the southwest corner of the 
tract, embracing the land conveyed by Richard Collins and 
wife to William Collins, and which through mesne conveyances 
were vested in John C. Jenkins, was allotted to the plaintiff, who 
immediately went into the actual possession of the same and so 
continued up to the bringing of this suit. This actual occupation, 
therefore, covered a period of about fifty years. From this posses- 
sion, taken under the deed from Phuebe Carmichael and so long 
continued, it will be presumed that a patent was issued by the 
United States to the original purchaser of the land, and that John 
C. Jenkins is his lifetime had and the plaintiff, his son, has a 
valid legal title to the land deseribed in the declaration unless he 
be barred, as to that portion of it now in controversy, by the adverse 
possession of the defendant or Mrs. Cheatham, under whom he 
claims title. Such adverse possession, however, must be continued 
and unbroken for the space of ten years next before the commence- 
ment of this suit to be availed of by the defendant. The possession of 
a part of the lands conveyed to the plaintiff and his ancestor is a pos- 
session of all the lands inciuded in the conveyance under which 
such possession was taken; but, as to any part of the land not de- 
scribed in the deeds relied on, the adverse possession can only 
extend to the portion in actual occupation adversely for ten vears 
without any break therein. This rule applies to the adverse pos- 
session claimed on both sides. : 

The first and most important question to be ascertained by you 
under the proof is as to where the original line of demarcation 
fixed by the commissioners, Ellicott and Dunbar, is, as that must 
fix the boundary, not only between the States of Mississippi and 
Louisiana, but between the land claimed by the parties to this 
suit, both asserting that line as their line and only boundary. 

The 31st parallel north latitude was agreed to be the line between 
the United States and Spain, and subsequently between the States 
of Mississippi and Louisiana; and it was further agreed that the 
commissioners named should determine where that parallel was 
and fix and mark its actual location. When that was done the 
line of demareation as fixed must so remain to this day, whether 
there was any mistake made in determining, running, and mark- 
ing it or not; and no subsequent agreement or survey can change 
and alter it, nor ean the fact that the one State or the other exer- 
cised jurisdiction of any kind on the opposite side of the line, or 
that those residing on the one side or the other supposed they were 
living in one State when they were in fact residing in_ the other 
State, be evidence of the place where the line of demarcation 1s, if 
the proof shows to your satisfaction that the commissioners actually 
ran and marked it at a different point. 

The surveys and other written evidence upon the part of the 
plaintiff place the said line just south of the storehouse and 
ground occupied by defendant and is prima facie proof that this 
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is the line fixed by the commissioners; but it is insisted upon 
the part of the defendant that the evidence introduced by him 
shows that this is not the true line, and that the line ran and 
marked by the saia commissioners, properly retraced, is north of 
the said line and north of the land in controversy in this suit. 
Whether this is so or not you must determine from all the evi- 
dence in the cause, after earefully considering and welghing it. 

[t is insisted Upoll the parh of the yo util that before the line 
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iobbitt, it was a matter otf dispute 


Was retraced by Lie ¢ nome sf 
and doubtful where the line of demarcation: was fixe d and tnarked 
by the conmmissioners, Ellicott and Dunbar, and. that he and the 
defendant mutually agreed | Babbitt should tind out as best 
he could where the said line was and reran al lremark it,and that 
when so rerun and remarked it should be the boundary line be- 
tween them, no matter What the re sult should De. eeke | th: if afte rte 
line was run and marked by said Babbitt and found to be south of 
the land in COHLTOVE rs\ det naan adere d Lo remnove the house S and 
all improvements, and that plaintiff was not informed he did not 
intend to duo so or to stand by the agreement until just uefore this 
action Was COM NehCed, This ager ment is dented by the defen anit. 
You will det termpine from the testimony Wha tha rib Was na le Or not, 
Where the ineseparating the lands of two persons is unknown they 


may by parol agree and WX A Ne VelLWech Lheln, OULIEMU Oe ule 
} _° | 1¥ ; } ’ ’ ] ] ; , } € S| 
tually ahd Uneonadllonailyvy agreed ) Led ih bUpPOll DY them it oan 
this ecnuse Vou shai: hod from the Hy! ofthat the line run by Babbitt > 


was mutually agreed upon after it was determnined and marked, and 
that the detendant agreed to remove his buildings within some 
future tine, but that he changed his purpose and did not notify the 


plaintiff of such chaue ,and thatthe plaimttP relied upon the agree- 


mentand promise, the dciendant would be estopped from repudiating 
such agreeinent. As before stated, however, the agreement must ! 
have been mutually enter (| penne betwe ch) tha py ities ania acted pou 
by them or tin defendant must have entered into such aweree- 
ment as would have induced the plaintiff to believe that the de- 
fendant conceded LO him the right Lo thir Prosst s=10T) ot the premises 
and Was OLY OCCUPV Tlie them D\ the sulleranee of the plaintil. lf 
this was the fact, then the agreement would be valid and binding 
and would fix the boundary line between ty — to this suit, ; 
but could not atfeet in any way the line of demarcation between the 
States of Mississippi and Louisiana fixed and marked by the commis 
sioners, Eeihcott and Dunbar, in 1798, even if that line was run by ° 


said commissioners north of the lands in controversy. If vou be 
lieve this to be so, your verdict will be for the de fendant, as this court 
would have no jurisdiction to try the issues between the parties, the 
premises being in another State, while the agreement might be 
binding between the parties. It is claimed on the part of the de- 
fendant that although the land in controversy lies north of the real 
demarcation line between said States and is in the State of Mississippi, 
vet that Mrs. Cheatham, under whom he hh ds, before his purchase, 
and he since such purehase, have held continuous adverse posses- 


sion of the land in controversy for tore than ten years before this 
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action was commenced, and therefore that the plaintiff is barred of 
his recovery. 

The conveyance from Mrs. Cheatham to plaintiff specifies the said 
demarcation line as the northern boundary of the land conveyed, 
and any poss ssion of the land had by her to be availed of by de- 
fendant can only be extended to that line. Any possession which 
Mrs. Cheatham may have had bevond that line cannot be availed 
of by defendant, as it is not embraced in his deed and is not 
shown to be claimed by Mrs. Cheatham, so asto show an outstand- 
Ing title in her. 

If, after weighing and considering the proof on both sides, you 
shall find the issue in favor of the plaintil, you will ascertain the 
value of the rents of the land and of the lmiprovements described 
In the declaration since the 21st day Ol May, ISS2, up to the present 
time, the value of the improvements put thereon by the defendant, 
and the value of the land without the Improvements, and you will 
deduct the amount of the rents from the value of the improvements, 
and state the same in vour verdict, or the balance of the rents over 
the lmprovements, as the case ray be. 

In weighing the evidence on all these points vou will consider all 
that has been introduced on both sides, including the testimony of 
the plaintitfand defendant, who are competent witnesses, the inter- 
est each has in the controversy only going to his credibility. If 
vou shall find conflicts in the evidence vou will reconcile the differ- 
ences if you can; but, if you cannot, you will determine which 
statements are most probably true. If, ushall find from the proof 
tliat the plaimtill 1s not the legal OWher and entitled Lo the possession 
of the land under the instructions given, your verdict will be sim- 
ply for the defendant. 


| Endorsed:]| Supreme Court U. 8S. 1889, October term. No. 
1571. Louis Trager and wife, plffs in error, vs. John F. Jenkins. 
Stipulation and addition to record 

[Stamped:] Office Supreme Court U.S. Filed Apr. 17, 1890. 
James Hl. Mehkenney, clerk. : 
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that he is a citizen of the county of Effingham and State of Illinois ; 
that he is the owner in fee and sample [simple] of the following 
lands: The east hal‘ of section 36, town. 1 south, range 7 east, of 
the first principal meridian, in the county of Wayne and State of 
Illinois, except the southwest 4 of the southeast } of said section, 
and we[he] also owned in fee of the northwest } of the northwest | 
of section 6, town.2 south, range south east, in said county and 

State; that he is now in possession of said lands; that one 
4 John Slevin and James Slevin, who are residents of Cinein- 

nati, Ohio, pretend to be the owners of said land under a 
decree of foreclosure in Clinton county, Illinois, and have a master 
deed to said land ; that said postion [ possession | and title is void in law 
and equity and is a cloud in the title of said complainant; that said 
title is void as deed under said judicial sale, and that the said deed 
is void as a color of title; that said deed is prejudicial to the rights 
of said orator and to his title. 

Your orator charges that he make said John and James Slevin, 
partners, defendants to this bill. 

He prays that summons may issue to said defendants, John and 
James Slevin, commanding them to appear at the March term of 
the Wayne circuit court, 1875, in the State of Illinois, and that they 
be ruled to answer this bill (both being waived); that this cause be 

refferred to the master in chancery to take testimony ; that 
D upon a hearing of this cause your honor will decree that the 

said pretended deed so held by said defendants be set aside and 
cancelled and the title of complainant be quieted, and for any and 
all relief as may seem meet; and, as in duty bound, will ever pray, 
ete. 

LEANDER JAY 8. TURNEY, 
By B. B. SMITH, Solicitor. 


(Endorsed:) Filed Oct. 17, 1874. John L. Handley, clerk. 
(Also endorsed :) Filed January 2, 1877. J. A. Jones, clerk. 


2. Amended Pill. 


STATE OF ILLINOIS, 
County of Wayne. § 
Wayne Circuit Court. September Term, A. D. 1875. 

To the Honorable T. B. Tanner, judge of the cireuit court in and 
for the county of Wayne and State of Illinois, in chancery sitting: 
Humbly complaining, sheweth unto your honor your petitioners, 

Leander J.8. Turney and Robley D. Adams, both citizens of the State 

aforesaid, that heretofore, to wit, and this first day ol January, 

A. D. 1855, said petitioners, Leander J. S. Turner, — now the 
6 owner in fee simple of the east half of section thirty-six, town- 
ship one seventh south’), of range seven east, except the south- 
west quarter of the southeast quarter of section thirty-six, in town. 
and range aforesaid, and the northwest quarter of the north- 
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west quarter of section six, township two south, of range eight east, 
in Wayne county, Illinois. 

Your petitioners would further represent that said Leander J. 
‘Turney continued to be the lawful and equitable owner of said land 
until, to wit, on the 15th day of April, A. D. 1874, when petitioners, 
Leander J. S. Turney, conveved said lands to your petitioners, Rob- 
ley Lb. Adams, who is now the owner of said lands in fee simple 
and has at this time the custody and possession of the same. 

Your petitioners would further represent that said land is worth 
at this time the sum of, to wit, ten dollars per acre, and is worth 
in the aggregate the sum of, to wit, three thousand and six hun- 

dred dollars. 
7 Your petitioners would further represent unto your honor 

that, to wit, on the 22d day of July, A. D. 1863, James L. Slevin 
and John Slevin placed upon record books of Wayne county, I]lingis, 
in Book “P” of Deed Recordsof said county,and on page 327, 528, and 
329 thereof, a deed to said lands preporting to convey the said lands to 
them and preporting to be made by Joseph G. Barkley, special com- 
missioner, appointed by a decree of the circuit court of Clinton 
county, Illinois, at the August term, A. D. 1860, thereof. 

Your petitioners would further — that in the conveyance made 
by complaintant, Leander J. S. Turney, unto Robley D. Adams and 
[he] warranteed said lands to be free and clear from all incumbrences, 

Your petitioners would further represent that there was no such 
decree entered in the Clinton cireuit court at the August term 
thereof, 1860, or at any other time,and there never was any power or 
authority in the said Joseph G. Barkley to convey said land from 

your petitioners, Leander J.S. Turney, tosaid John Slevin and 
8 James Slevin, and said deed, being without authority of law, 

is void and is a cloud upon the title of your petitioners, Rob- 
ley D. Adams, who is the lawful and equitable owner of said lands 
at this time. : 

Your petitioners would further represent that said conveyance 
from said Joseph G. Barkley, as such pretended commissioner, to 
said John Slevin and James Slevin is such a cloud upon the title of 
your petitioners that it greatly damages the sale of said land and 
prevents your petitioners from selling said land, and caused persons 
who would purchase said land to believe the title to said land is not 
clear — perfect in your petitioners, and thereby damages and injures 
your petitioners, Robley D. Adams, who is at this time the lawful 
and equitable owners of said lands. 

Your petitioners would further represent unto your honor that, to 
wit, on the first day of January, A. D. 1875, the said John Slevin 
departed this life and left as his only heir and des-endant Thomas 

Ek. Slevin, and that whatever interest or right the said 
9 John Slevin ever had in said land by virtue of said false and 

fraudulent deed des-ends to and is now vested in said Thomas 
E. Slevin. 

Your petitioners would further represent that John Slevin and 
John J. Slevin and August Trum and Anthony Shanter all claim 
to have an interest in said real estate by virtue of an assignment 
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and transferred [transfer] to them of the pretended interest of said 
John Selvin, d’e’d. 

Therefore, in tender consideration of the foregoing premises, your 
petitioners pray that James Slevin, Jolin Slevin, and Thomas Slevin 
and John J. Slevin and August Trum and Anthony Shanter be 
made defendants to this petition; that they may be summoned to 
answer the allegations of this petition, thoug- not under oath, as an 
answer under oath is hereby expressly waived, and on the final hearing 
of this cause your honor will decree that that [the] title and interest 

of your petitioners in said lands be declared free and perfect and 
10 clear of all incumbrances denied [derived] through said false, 

fraudulent, and illegal deed made by said Joseph G. Barkley, 
commissioner as aforesaid, and that said deed, made and recorded 
as aforesaid by said Joseph G. Barkley to said John Slevin and 
James Slevin, be declared nul- and void and a cloud upon the title 
of your petitioner, Robley D. Adams. 

May it please your honor to grant such other and further releaf 
in the premises as to your honor may seeme just; and your petition- 
ers, as In duty bound, will ever pray, ete. 

LEANDER J. S. TURNEY, 
ROBLEY D. ADAMS, 
Petitioners. 
R. P. HANNA, 
Att'y Comp'ts. 


(Endorsed :) Filed Aug. 14, 1876. Jolin L. Handley, clerk. 
(Also endorsed :) Filed January 2, 1877. J. A. Jones, clerk. 


11 3. Summons. 


STATE OF ILLINOIS, |... 
Wayne County, f° 


The People of the State of Illinois to the sheriff of said county, 

Greeting: 

We command you that you summon James Slevin and Thomas 
Slevin, if they shall be found in your county, personally to be and 
appear before the circuit court of said Wayne county on the first 
day of the next term thereof, to be holden at the court-house, in 
airfield, in said Wayne county, on the first Monday of October, 1876, 
to answer unto L. J. 8S. Turney and Robley D. Adams in this [their] 
certain bill of complaint to remove cloud filed in said court, on the 
chancery side thereof; and have you then and there this writ, with 
an endorsement thereon in what manner you shall have executed 
the same. 

Witness John L. Handley, clerk of our said court. and the seal 
thereof, at Fairfield, this 14th day of August, A. D. 1876. 

(SEAL. | JOUN L. HANDLEY, Clerk. 
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12 SrTaTeE OF ILLINOIS, ) _ . 
, 88 : 
Wayne County, f 
I return this writ not served; the within-named defendants not 


found in my county. 
This Aug. 14, 1876. 
M. E. BOZARTH, Sheriff. 


(Endorsed :) Filed January 2, 1877. J. A. Jones, clerk. 
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13 4. Affidavit of Non-Residence. 
Affidavit of non-residents of James & Thomas Slevin. 


STATE OF ILLINoIs, | 
4 ’ ' S8 
Wayne County, | 


R. P. Hanna, being duly sworn, upon his oath says that the resi- 
dence of James and ‘Thomas Slevin, upon diligent inquiry, cannot 
be ascertained, and he is informed and verily believes that James 
and Thomas Slevin are non-residents of this State, and that their 
post-oflice address is unknown to him. 

R. P. HANNA. 


Subscribed & sworn to before me this Aug. 15th, 1876. 
[SEAL. ] Rh. D. ADAMS, N. P. 


(Endorsed:) Filed Aug. 15, 1876. John L. Handley, clerk. 
(Also endorsed:) Filed January 2, !877. J. A. Jones, clerk. 


14 5. Certificate of Publication of Non-Residents. 


I, R. F. Brown, editor & priprietor of the Fairfield Democrat, a 
weekly newspaper printed & published in the town of Fairfield, 
Wayne county, Illinois, certify that the attached notice was pub- 
lished for six consecutive weeks in said paper. The first insertion 
was made on the 17th day of August, 1576. 

k. F. BROWN, 
Editor & Publisher. 
October 10th, 1876. 


1D Notice 
Non-residence notice. 


STATE OF ILLINOIS, |... 
Wayne County, f° - 
In the Cireuit Court. Oct. Term, 1876. 
L. J. S. Turney et al. ) 
vs. > To Remove Cloud. 
JAMES SLEVIN, THOMAS SLEVIN. 


Affidavit of the non-residence of James Slevin and Thomas 
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Slevin, the above-named defendant-, having been filed in the clerk’s 
office of the cireuit court, notice is therefore hereby given to said 
James Slevin and Thomas Slevin thatthe complainants filed their 
bill of complaint in said court, on the chancery side thereof, on the 
14th day of August, 1576, and that thereupon a summons Issued 
out of said court, returnable on first Monday in the month of Oc- 
tober next, as is by law required. 

Now, unless you, the said James Slevin and Thomas Slevin, shal! 


personally be and appear before the court on the first day of 


16 the next term thereof, to be holden in and for the said county, 

on the first Monday in October next, and plead, answer, or 
demure to the said complainants’ bill of complaint, the same and 
the matters ard things therein charged and stated will be taken as 
confessed and a decree entered against you according tothe prayer 
of said vill. 


JOHN L. HANDLEY, Clerk. 


Fairfield, Illinois, August 15th, 1876. 
R. P. HANNA, 
Compl'ts’ Sol. 


(Kndorsed :) Filed Oct. 12,1876. John L. Handley, clerk. 
(Also endorsed :) Filed January 2, 1877. J. A. Jones, clerk. 


4. Answer. 


STATE OF ILLINOIS, | 
Wayne County, jo ° 


Wavne Circuit Court. October Term, 1876. 


LEANDER J. S. Turney and Robpriey D. ADAMS ) 
vs. ~ To Remove Cloud. 
JOHNSLEVIN and Thomas EF. SLevin and Others. | 


The answer of John Slevin and Thomas E. Slevin and John F. 
Slevin, August Trum, and Anthony Shouter to the bill of 

17 complainant filed hereing against them by Turney and Adams, 
complainants. 

These respondents, saving and reserving to themselves all and 
all manner of benefit or advantage that can or may be taken to the 
many errors or Imperfection- in said bill contained, for answer 
thereunto or so much thereof as they are advised it is material or 
necessary for them to make answer unto, answering, say— 

That true it is that on the first day of January, A. D. 1853, L. J. 
S. Turney was the owner in fee simple of the lands in said bill con- 
tained, but that on the 2ist day of November, 1853, he executed to 
J. and J. Slevin, of Cincinnati, Ohio, this mortgagag deed to said 
lands for a good and valuable consideration, to wit, the sum of two 
thousand dollars, which mortgage was duly recorded in the re- 
corder’s oflice of Wayne county, Illinois, in Book A, on page 5, of 
Mortgage Records. 
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That afterwards, to wit, on the 10th day of December, 1857, 
18 said lands were sold by Joseph G. Barkley, master in chan- 
cery of Wayne county, Illinois, by virtue of a decree of fore- 
closure had in the Clinton county circuit court, in the State of Tli- 
nois, on a change of thie venue from the Wayne county circuit court, 
State of Illinois, rendered at the May term, 1856, at which sale 
Charles A. Beecher became the purchaser of said lands, to whom a 
certificate of purchase was issued, upon which certificate of perchase 
afterward, to wit, on the 21st day of July, A. D. 1863, a deed was 
executed to J. and J. Slevin as the assignees of said C. A. Beecher, 
which deed was made and executed by J. G. Barkley, master in 
chancery of Wayne county, Illinois, which deed is recorded in 
Book P, on page 330. 

And defendants further answer and say that they claim title 
under the foreclosure of a certain mortgage executed on the 6th day 
of September, 1851, by said Turny and wifeand Charles A. Eldridge, 

and also under the foreclosure of a certain other mortgage 
19 executed July 30, 1853, by said Turny to Edwin Beecher, 

both of which mortgages included the said land in said bill 
described, and were foreclosed at the same time and in the same court 
as the mortgage first above decided | described ] to J. and J. Slevin and 
Charles A. Beecher, because they purchased under the foreclosure of 
said three mortgages, who assigned his certificate of purchase to J. 
and J. Slevin, as above stated, and that said J. and J. Slevin and 
their grantees and heirs and legal representations [representatives] 
has [have] been in continues [¢ ontinuons | prossecution of said courts 
under said deed for more than seven years, since July 21st, 1863. 

Defendants further answer that heretofore, to.wit, on the 10th day 
of June, A. D. 1562, the sheriff of Wayne county, Illinois, executed 
and paid taxes to John Slevin — a deed to the lands menti-ned in 
complainants’ bill and a certificut- of purchase held by said John 
Slevin for the taxes, interest, and costs on said lands due thereon 
for the year 1859, which deed is recorded in Book N, on page 

* §42. 
20 Defendants deny that their deeds are a cloud upon the title 
of the complainants, but that in truth and in fact they are 
the legal and equitable owners of the land in said bill of complaint 
mentioned, and that they have been and are now in the constructive 
possession of the same, and have paid all taxes assessed thereon 
since the year 1859. . 

Defendants deny that either of said complainants have any in- 
terest whatever in and to said lands. 

Defendants deny that the complainant, Leander J. S. Turney, was 
the owner of said lands up to April 15th, 1875, and they further 
deny that Robley D. Adams has-the custody of or is in possession 
of said lands, but that in truth and in fact the said Adams took 
decree to said lands with the full knowledge of the rights of these 
defendants and in the face of their undisputed and open possession, 

and that he paid no consideration whatever for said lands. 
21 Defendants deny each and every material allegation in 
said bill contained except as herein admitted; and now, hav- 
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ing fully answered the same, they ask to be discharged with their 
reasonable charges and costs therein expended. 
JOUN SLEVIN, 
THOMAS E. SLEVIN, 
JOHN T. SLEVIN, 
AUGUST TRUM, anp 
ANTHONY SHANTER, 
By G. J. GEORGE, 
Atty for Def’ts, and 
WM. J. CONKLING, 
Att'y for Def'ts. 


(endorsed :) Filed Oet. 12th, 1876. John L. Ifandley, clerk. 
(Also endorsed :) Filed January 2, 1877. J. A. Jones, clerk. 


7. Bond for Removal of Cause to U. S. Court. 


Know all men by their [these] presents that Mr. Robley D. Adams 
— Rt. P. Hanna are held and firmly bound unto Thomas E. Slevin 
and James Slevin in the penal sum of five hundred dollars, to be 
paid, if default be made in the following conditions, to wit: 

Witness are land [our hands] and seal- this 12th day of October, 

A. J). 1876. 
22 The conditions of the above obligations is [are] such — 

whereas the said Leander J.S. Turney and Robley D. Adams 
have filed their petitions in a case now pending in the circuit court of 
Wayne county, wherein Leander J. 5. Turney and Robley D. Adams 
are complainants and Thomas E. Slevin and James Slevin are de- 
fendants, to cer-ify and transmit said cause to the circuit court of 
the United States for the southern district of Illinois: Now, if the 
said complain-ts will procure a full and compleet- transeript of 
the records and proceedings of said cause, and have the same prop- 
erly certified and transmitted to the clerk of said United States 
court by the first day of the next term of said United States circuit 
court in said southern district of Illinois, and enter the appe-rance 
of said complain-ts in said county, and pray | pay ] all the cost herein 
occasioned by the transmitting of said record to the United States 
court aforesaid in case said court should have no jurisdiction of this 
cause, then this bond to be void; otherwise to remain in full force 

and effect. 
23 Witness and [our] hand- — seal- the day and year above 

written. 

R. P. HANNA. mesing’ 
R. D. ADAMS. oly 

(indorsed:) Filed Oet. 14, 1876. John L. Hendley, clerk. 
(Also endorsed :) Filed January 2, 1877. J. A. Jones, clerk. 
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8S. Petition to Remove Cause to U. S. Court. 


STATE OF ILLINOIS, | 
County of Wayne. | 


Wayne Cir. Court. Oct. Term, 1876. 


LEANDER J. S. Turney at [et] al. 
vs. Chancery. 
James and Tuos. FE. Sitevin. 


The complainants herein present this the petition to this hon. 
court, and respectfully represent unto your honor that both @ and 
all the respondants in this cause are non-residents of the State of 
Illinois and are residents of the State of Ohio, and that both and 
all the complainants herein are residents of the State of Illinois, 
and each and all of said parties in this cause were so residents of 
said States, respectively, at the time of the commencement of this 
“ause. 

Complainants would also respectfully show unto your honor that 

the amount in controversy in this cause, excluding [exclu- 
24 sive} of costs, exceed- the sum of 8500 and is, to wit, of the 

value of five thousand dollars; that the matter in contro- 
versy consists of the lands in complainants’ bill deseribed, which 
are fully of the value of five thousand dollars, as above set forth. 

Petitioners further show that they hereby tender to the court a 
good and suflicient bond, conditioned as the laws of the Congress of 
the United States requires in such cases, with Robert P. Hanna as 
shurity, that they will procure and file in the circuit court of the 
United States for the southern district of Illinois, at Springfield, by 
the first day of the next term of said court, the records in this cause 
and enter the appearance in said court of the said complainants 
herein, 

Complainants represent that this petition is filed for the purpose 
of transmitting this cause to the circuit court of the United States 
for southern district of Illinois, made in persuance of and by virtue 
of an act of Congress of the United States, which they accordingly 

pray may be done, ete. 


25 L. J. S. TURNEY, 
Rk. D. ADAMS, 
By Rh. P. HANNA, 
Alt'y Comp’t-. 
STATE OF ILLINOIS, 


County of Wayne. 5 


R. P. Hanna, after being first duly sworn, on his oath says that 
the matters and things set forth in this the foregoing petition are 
true so far as he states them from his own knowledge, and so far 
as he states them from the knowledge and information of others he 
believes them to be true, and that this affiant is the att’y and ag’t 
of R. D. Adams and of the compla-n-ts in this cause. 


R. P. HANNA. 


9949 
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Subseribed and sworn to before me this 13th Oct., 1876. 
JOUN L. HANDLEY, Clerk. 


(Endorsed :) Filed Oct. 14, 1876. John L. Handley, clerk. 
(Also endorsed :) Filed January 2, 1877. J. A. Jones, clerk. 


2b) 9. Transcript of Proceedings of Court. 
Unxirep STratTes OF AMERICA. 


STATE OF ILLINOIS, } 
’ ’ PSs . 
Wayne County,  § 


In Cireuit Court. Mareh Term, A. D. 1876. 


Please before the Honorable Tazewell B. Tanner, judge of the 
twenty-fourth judicial circuit of the State of Illinois and sole pre- 
siding judge of the circuit court of Wayne county, in the State 
aforesaid, and at a term thereof begun and held at the court-house, 
in the town of Fairfield, in said county, on the thirteenth, 15th, 
day, being the second day of March, in the year of our Lord one 
thousand eight hundred and seventy-six, and of the Independence 
of the United States the one hundredth and first. 

Present: Honorable Tazwell B. Tanner, judge of the 24th ju- 
dicial circuit of the State of Illinois; C. C. Boggs, State’s attorney ; 
Martin I. Bozartt, sheriff. 

Attest: JOHN L. HANDLEY, Clerk. 


27 LEANDER J. S. TURNEY 
Us, 


JAMES SLEVIN and Thomas SLEVIN. 


And now, at this third day, on motion, leave is hereby given to 
amend the bill filed herein by making new parties to this cause, and 
this cause Is continued, 


And afterward, at the October term, A. D. 1876, of said court— 
present, the same as above—the following further order was made in 
sald cause, to wit: 


LEANDER Jay S. Turney e al. 1 
Us, 


JAMES SLEVIN and THomas ey 


And now, on this thirteenth day, come the said com-lainants and 
files his petition and tenders his bond and entered a motion to have 
the venue in this cause changed to the circuit court of the United 
States for the southern district of [llinois. 

And the court adjudging the petition filed herein for change 

25 of venue sufficient and approving the bond filed by the com- 
plainants herein, it is therefore ordered that the venue in this 

cause be changed to the circuit court of the United States for the 
southern district of Illinois, and that the clerk of this court make 
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out and transmit to the clerk of the circuit court of the United States 
for the southern district of Illinois a full and complete record in 
this cause, together with ail the original papers herein properly au- 
thenticated and certified, and that the complainant- herein pay the 
cost of such transeript. 


STatre OF ILLINots, | eas 
liayne County, {> 


I, Rob’t E. Mabry, clerk of the cireuit court in and for the said 
county and State, do hereby certify that the above and foregoing is 
a true, perfect, and complete copy of the judgement rendered 
2‘) by the circuit court of said Wayne county at the October 
term, A. D. 1575, in a certain cause therein pending, wherein 
Leander J.S. Turney and Robley D. Adams were complainants and 
James Slevin and Thomas Slevin defendants, and that the papers 
transmitted herewith, marked, respectfully [respectively ], A, B, C, 
D, KE, F, G, and H, are all the original papers in said cause. 
Witness Robert lk. Mabry, clerk of our said court, and the 
[seaL.] seal thereof, at Fairfield, in said Wayne county, this 27th 
day of December, A. D. 1876. 


ROBERT E. MABRY, Clerk. 
(Endorsed :) Filed January 2, 1877. J. A. Jones, clerk. 


30 And afterwards, to wit, on the 2d day of March, in the year 

last aforesaid (A. D. 1877), came the parties, by their selic- 
jtors, and filed in the clerk’s oflice of said cireuit court of the United 
States for the southern district of Illinois their stipulation jin said 
cause; and also came the defendants, by their solicitors, and filed 
their cross-bill and exhibits thereto: which said stipulation and 
cross-bill, with exhibits, are in the words and figures following to 
wit: 

Stipulation. 


STATE OF ILLINOIS, | - 
, P Se 
Wayne County, | 


Wayne Circuit Court. September Term, A. D. 1876, 


LEANDER Jay S. TURNEY ; 
LEA Chaneerv. Bill to Remove 
is » > 

; —_ R (loud NC. 
Jawes Stevi~ & Thomas Stevi. } ’ 


. JAY S. Turney et al. 
L. Jay ; , } Amended Bill, &e., to Sep- 
7: f” ry —_ 
gi ' f tember Term, A. D. 1876. 
James and THomMas SLEVIN ; 


Upon application of complainants, above-entitled cause 

31 was, by order of Wayne circuit court, transferred to the cir- 

cuit court of the United States for the southern district of 
Illinois, in which the papers are filed January 2d, 1887. 


ro a te . a 
nee eee Soin Be: ee ee anaes - Oe sea cag ts eal 
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Stipulation. 


It is hereby mutually stipulated by and between the parties, com- 
plainants and responde nt-, in above-entitled cause that said cause be 
permitted to remain upon the docket of the circuit court of the U. 
S. fur said district for trial or disposition, as the case m-y be, the 
right to strike the said cause from said docket by reason of not be- 
ing filed in said circuit court of the U.S. in the time limited by act 
of Congress of March 5, 1875, presiding for the transfer of causes 
from State to federal court, being hereby wa-ved by said respond- 
ents; in consideration whereof the said complainants hereby consent 
and agree that the said respondents may, without prejudice or any 
manner of exception, file in the said circuit court of the U.S. for 

said district of Illinois their cross-bill instead of in the circuit 
o2 court of Wayne county, Illinois, in which the land lies which 

constitutes the subject- matter of the above cause of action, or 
in the cireuit court of Clinton county, Illinois, to which a change of 
venure was orriginally taken by said complainants, as respondent- 
(or either of them),in a bill or bills wherein said Slevin, one Charles 
W. Eldridge, and one Edwin Beecher are complainants, in their 
seperate chancery suits or foreclosure, and as are specified in the 
master’- deed to said Slevins, to whom said deed was made, and to 
remove which as a cloud on their title this suit is brought by said 
Turney et al. 

It is hereby further stipulated that in the proceeding under said 
cross-bill any ommission in the records of Wayne or Clinton county 
in said causes that were pending therein may be rectified in’ said 
district court of the U. S. in the same manner and with the same 
— as if a petition had been filed for that purpose in either of said 
counties, as by the statutes of Illinois in such ease made and pro- 

vided. 
33 It is further agreed that the respondent- will enter the ap- 
pearance of any other parties who may by assignment or 
otherwise have any interest in said land, and the complainants re- 
serve the privaledge to expressly deny all allegation of them having 
any deed are [or] having held either in Wayne or Clinton county. 


KR. P. HANNA, Att'y Comp't-. 
CONKLING anp GEORGE, 
Attys and Sol’rs for Respondents. 


(Endorsed :) Filed Mareh 2, 1877. J. A. Jones, clerk. 
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34 Cross- Bill. 


Srate or ILuinors, } 
onda! 88 : 
Wayne County, f 


Wayne Cireuit Court. September Term, 1876. 
LEANDER J. S. TuRNEY 


Us. 
JAMES SiteviIn & Thomas SLevIn. 


Chancery. Bill to Remove 
Cloud, ete. 


L. J. S. Turney et al. 
vs. 
JAMES & THOMAS Srevin. J 


(same. Amend Bill, ete., to 
September Term, A. D. 1876. 


Transfer-ed by complainants from the cireuit court of Wayne 
county, Illinois, to the cireuit court of the United States for the 
southern district of Illinois, and to the January term thereof, A. D. 
1877. 


Unrrep Srates Or AMERICA, | 
Southern District of Illinois. | 
Of the January Term, A. D. 1877. 


JOHN S Levin, THomas E. SLevIN, and ) 
James 8S. Slevin, and John F. Slevir 
August ‘rum, & Anthony Shouter, | In Chancery. Cross-Bill to 


Trustees of J. and J. Slevin & Co., >» Remove Cloud & Estab- 
vs. lish Title. 
LEANDER J.S. Turney & Rosrey D. 
ADAMS. : 
Jo To the judges of the circuit court of the United States for the 


southern district of Illinois: 


Thomas E. Slevin, — the city of New York, and a citizen of the 
State of New York; John Slevin and James S. Slevin, — Cincinnati, 
and citizens of the State of Ohio; Joln F. Slevin, of St. Louis, and 
a citizen of the State of Missouri; August Trum, of Cincinnati, 
Ohio, and a citizen of the State of Ohio. and Anthony Shouter, of 
Mt. Airy, and a citizen of the State of Ohio, bring this their cross- 
bill against Leander J.S. Turney and Robley D. Adams, of Fair- 
field, Wayne county, Illinois, and citizens of the State of Illinois, 
and of the southern cistrict thereof. 

And thereupon your orators complain and say that heretofore, to 
wit, on the 6th day of September; 1551, the said Leander J. S. Tur- 
ney and Elizabeth Turney, his wife, made, executed, and delivered 
to Charles W. Eldridge their deed of mortgage upon the east half of 
section thirty-six, in township one south, of range seven east, situ- 
ated in Wayne county, []linvis, to secure the payment of a certain 
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promis-ory note executed on the said 6th day of September by 
o6 the said Leander J. 8. Turney to the said Charles W. Eldridge 

for the sum of nine hundred dollars, with interest thereon from 
the date of said note, which note was given for the purchase-money 
of said lands, and that said mortgage was duly recorded in the 
proper office in Wayne county, Illinois. 

That afterwards, to wit, on the 6thday of February, 1856, the said 
Charles W. Eldridge filed in the circuit court for the said county, 
[linois, his bill in chancery to foreclose said mortgage and sell said 
real estate to pay the aforesaid note mentioned mentioned in the 
aforesaid mortgage, making the said Leander J. S. Turney and 
Elizabeth Turney, his wife, and other- respondants ; and on the said 
16th day of February, 1856 a subpana in chancery was Issued by 
the clerk of the said circuit court of Wayne county, Illinois, in said 
cause, directed to the sheriff of said Wayne county to execute, and 
commanding him to summon the said Leander J. 8. Turney and 
Klizabeth Turney, his wife, and others to be and appear before the 
said circuit court of Wayne county, Illinois, on the first day of 

March term thereof, to answer the said bill of complainant- 
Oo” Which said subpana was duly served upon said Leander J. 
S. Turney and Elizabeth Turney, his wife. 

That afterwards, to wit, at the April term, 1856, of the said cireuit 
court of Wayne county, Illinois, upon the application of the said 
Leander J. S. Turney, the venue in said cause was changed to the 
circuit court of Clinton county, Illinois. 

That afterwards, to wit, at the May term, 1856, of the said circuit 
court of Clinton county, Illinois, the said Leander J. 5S. Turney an- 
swered said bill of complainants, in which answer it was alleged, 
among other things, that the said Leander J.S. Turney, on the 50th 
day of July, 1855, mortgaged the said east half of section 00, f.15S., 
R. 7 E., to one Edwin Beecher, and that the said E. } 36, T.1 S., R. 
7 E., was,on the 2d November, 1853, mortgaged by the said Turney 
to John and James Slevin, of Cincinnati, Ohio, and Philadelphia, 
Penn., respectively; which said answer was filed in the clerk’s office 
of the said circuit court of Clinton county, Illinois, on the 25th May, 
1806. 

That such proceedings one [were] had in said cause, of [at] 
oS the sail May term, 1856,of said circuit court of Clinton county, 
that the Ilon. Sidney Breese, judge then presiding, entered 

upon this docket the following minutes, to wit: 


“ Hognie enters appearance of L. J.S. Turney, defendant to bill, 
and confesses to matters and things therein contained. 

“Leave to amend bill by motion of Edwin Beecher, d’f’t. Mr. 
Hognie enters appearance of FE. Beecher and confesses the allegation 
astohim. Leave to defendant to answer said amended bill by 12 m.” 


That afterwards, to wit, on the 10th day of January, 1857, Joseph 
G. Barkley, as master in chancery as jaster in chancery, of the county 
of Wayne, Illinois, acting under and by virtue of the aforesaid a 
decree of the said Clinton cireuit court, and after having made ad- 
vertisement as in said decree required and in compliance thereof, at 
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the door of the court-house, in Fairfield, Wayne county, Illinois, sold 
the said E. } sec. 36, &e., as the property of the said Turney to satisfy 
said mortgage in favor of the said Charles W. Eldridge and the de- 
cree rendered in pursuance of the foreclosure thereof and as 
3f answering to the statute in such cases made and provided, and 
at said sale Charles A. Beecher became the purchaser of said 
premises and received a certificate of purchase therefor. 

Your orators further complain and say that heretofore, to wit, on 
the 30th day of July, 1853, the said Leander J. 8. Turney made, exe- 
cuted, and delivered to Edwin Beecher, of Fairfield, Illinois, a deed 
of mortgage upon the said east half of section thirty-six, in township 
one south, range seven east, situated in Wayne county, Illinois, also 
out-lot number seven, in Turney’s Second Addition to the town of 
Fairfield, in said county of Wayne, to secure the payment of a cer- 
tain promis-ory note executed on the said 30th day of July, 1853, by 
the said Turney to the said Beecher for the sum of three hundred 
and thirty-seven dollars, payable on or before the first day of March, 
1854, with interest, at the rate of ten per cent. per annum, from date 
till paid. 

That afterwards, to wit, on the 27th day of November, 1855, the said 
Kdwin Beecher, for the case of James Slevin (now decreed [« lece: ased }), 

and John Slevin aforesaid, filed in the cireuit court for the said 
40 county of Wayne, Illinois, his bill in chancery to foreclose 

said mortgage and sell said real estate therein mentioned to 
pray the aforesaid note mentioned in the last aforesaid mortgage, and 
making the said Leander J. S. Turney respondant; that a subponie 
in chancery was issued by the clerk of the said cireuit court of 
Wayne county, Illinois, in said cause, directed to the sheriff of said 
Wayne county to execute, and commanding him to summon the 
said Leander J. 8. Turney, and perhaps others, to be and appear 
before the said circuit court of Wayne county on a day therein 
named to answer the said bill of complainant; which said subpeena 
was duly served upon said Leander J. 5. Turney. 

That afterwards, to wit, at the April term, 1856, of the said circuit 
court of Wayne county, Illinois, upon the application of the said 
Turney, the venue in said cause last mentioned was changed to the 
circuit court of Clinton county, Illinois. 

That afterwards, to wit, at the May term, 1556, of the said circuit 
eourt of Clinton county, Illinois, the said ‘Turney filed his answer to 

said last-mentioned bill of complaint, in which answer it was 
41 alleged, among other things, that a part of the land, to wit, 

the east half of section thirty- -six, had been before the date 
of said mortgage to said Edwin Beee ‘her conveyed by the said Lean- 
der J. S. Turney and Elizabeth, his wife, to Charles W. Eldridge by 
mortgage; thatsuch proc eedings are | were] had in said last- mentioned 
cause, at the said May term, 1856, of said cireuit court of Clinton 
county, that the Hon. Sidney Breese, judge then pending | presid- 
ing |, entered upon his docket the following minutes, to wit: 


“ Wed.—Rule to answer bill by Friday. Reference to master to 
complete [compute] principal and interest. 
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“ Master reports of principal due -.-..-..--...-.---.- ——_ 
fo NL SER MCE MiGr DT ne Pe Ce 5S 75 


$567 64 


“ Decree of foreclosure and sale by master in chancery of Wayne 
county, after six weeks’ notice in some publick newspaper nearest 
the premises and posting up written or printed notices of the time, 
place, and term terms in four of the most public places in the county ; 
sale to be at the court-house door, for cash.” 


That, to wit, on the 10th day of January, 1857, Joseph G. Bark- 
ley, as master in chancery of the Wayne county circuit 
42 court, [llinois, acting under and by virtue of the aforesaid as 
a decree of the said Clinton cireuit court, I!linois, and after 
having made advertis-ment as in said decree required and in com- 
pliance thereof, at the door of the court-house, in Fairfield, Wayne 
county, Illinois, sold the said E. § see. 36, &e., and the out-lot No. 7, 
in Turney’s Second Addition to the town of Fairfield, Wayne county, 
I}linois, as the property of the said Turney, to satisfy the said mort- 
gage in favor of said EK. Beecher and the decree last aforesaid, ren- 
dered in pursuance of the foreclosure thereof and in accordance with 
the statute in such case made and provided, and at said sale Charles 
A. Beecher — the purchaser of said premises and received a certifi- 
cate of purchase therefor. 

Your orators further complain and say that heretofore, to wit, on 
the 2Ilst day of November, 1853, the said L. Jay S. Turney made, 
executed, and delivered to James Slevin and John Slevin, partners 
trading under the style of J. and J. Slevin, of Cincinnati, Ohio, a 

deed of mortgage upon the said east half of section thirty-six, 
43 in township one south, range seven east, and the northwest 

quarter of the northwest quarter of section six, in township 
two south, range eight east, situated in Wayne county, Illinois, to 
secure the payment of a certain premissory note executed on the 
said 21st November, 1555, by the said Turney to the said J. and J. 
Slevin, for the sum of two thousand dollars, payable t-o years after 
date thereof. 

That afterwards, to wit,on the 26th November, 1855, the said 
James Slevin and John Slevin filed in the cireuit court of Wayne 
county, Illinois, their bill in chancery to foreclose said last-mentioned 
mortgage and sell the real estate therein mentioned to pay the afore- 
said note and making the said Turney defendant. 

That a subpoenie in chancery was served by the clerk of the said 
circuit court of Wayne county, Illinois, in said cause, and directed 
to the sheriff of said Wayne county to execute, and commanding 
him to summons the said Turney and others to be and appear before 
the circuit court of Wayne county, Illinois, on a day therein named 
to answer the said bill of complainant-; which said subpcenie was 

duly served on said Turney. 
44 That afterward, to wit, at the April term, 1856, of said cir- 
cuit court of Wayne county, Illinois, upon the application of 


_.f 
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said Turney the venue in said cause last mentioned was changed to 
the circuit court of Clinton county, Illinois. 

That afterwards, to wit, at the M: ay term, 1856, of the said circuit 
court of Clinton county, and on the 23d day of said month of May, 
1856, the said Turney filed his answer to said last-mentioned bill of 
compl: ‘int, in which answer it was alleged, among other things, and 
the said Turney showed to the court the fact of the execution and 
existance of the said mortgage to the aforesaid Charles W. Eldridge 
and of the said mortgage to ‘the aforesaid Edwin Beecher. 

That such proceedings are [were] lad in said last-mentioned cause, 
at the said May term, 1856, of said circuit court of Clinton county, 
that the Hon. Sidney Breese, judge then presiding, entered upon his 
docket the following minutes, v’s [viz] : 


“ Rule to answer by Friday M. Same order. Answer to bill. De- 
cree. Reference to master to complete [compute] principal and int'r. 
due. 


“ Master reports of principal due .-.--.---.---- iain $2,000 00 
sé sé sé sé sé 60 OO 


$2,060 00 


AD “ Decree of foreclosure and sale by master in chancery of 
Wayne county, at the court-house door, after six weeks’ notice 

in newspaper and posting up notices in four of the most public 

places in the county of the time, terms, and place of sale, for cash.” 


That afterwards, to wit, on the 10th January, 1857, Joseph G: 
Barkley, as master in chancery of said county of Wayne, Illinois, aet- 
ing under and by, virtue of the afforesaid decree of the said Clinton — 
court, after having made advertis-ment in said decree refered [re- 
quire d] and in compliance thereof, at the door of the court-house, in 
airfield, Wayne county, Ilinois,sold thesaid E. } see. 56, &e., and the 
said N. W. } N. W. J see. 6, ete., as the property of the said Turney, 
to satisfy the said mortgage in favor of the said J. and J. Slevin 
and the decree of foreclosure last aforesaid, renewed [rendered] in 
persuance thereof and according to the statute-in said cause 
made and provided, as well as said decree; and at said sale said 
Charles A. Beecher became the purchaser of said mortgage- premises 
and secured a certificate of purchase therefor. 

That said mentioned several certificates of purchase issued 

46 by the aforesaid Joseph G. Barkley, as said master in chan- 
cery of Wayne county, on the said 10 January, 1857, at the 

then aforementioned sales and under and by virtue of the afore- 
said decree rendered in the aforementioned cause of said Charles 
W. Eldridge, Edwin Beecher, and J. and J. Slevin to the said 
Charles A. Beecher, were by the said Charles A. Beecher duly as- 
signed — sworn after the said 10 January, 1857, to the said James 
and John Slevin, who thereby became entitled, in case said premises 
described in all three of the aforesaid mortgages and causes of ae- 
tion to foreclose the same are not redeemed according to law, to 


a deed or deeds for the said mortgaged premises, and thut it is true 
v—243 
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that the said Joseph G. Barkley, as said master in chancery as afore- 
said, deed [did] make, execute, and deliver deed or deeds to the said J. 
and J. Slevin upon the aforesaid certificate- of purchase, the sald 
premises not having been redeemed from said sales by the said ‘Tur- 
ney. 
That afterwards, to wit, at the special June term, 1555, of the said 
Clinton circuit court, upon the said Barkley, as master in chancery 
aforesaid, presenting his report of sale in the above-mentioned 
47 cases in the said Clinton circuit court for approval by the 
said court, the said Turney entered his motion to set aside the 
said sales for the reason that the said sales are irregular in that —a 
decree of the court and in derogation of the right of said Turney, 
and that the said Turney as complainant filed his bill in said Clin 
ton circuit court making the said John Slevin, James Slevin, Charles 
A. Beecher, and the said Joseph G. Barkley parties respondants 
thereto, and in said bill setting out in full all the foregoing facts 


stated in this your orators’ cross-bill, and asking that the said Joseph_ 


G. Barkley be restrained from making deed or deeds for said prem- 
ises or any part thereof and in deed by force of said sale, made as 
aforesaid, until the further order of the court in the premises, and 
provi-ing such further relief as the nature of his ease and equity 
and good conscience shall require, ete., as will be made to appear on 
the final hearing of this cause. 
That afterwards, to wit, at the August term, 1860, of the said 
Clinton circuit court, upon the final hearing by the said court of the 
last aforesaid application by the said Turney, by the consent 
4S of all the parties, all the foregoing sales are set aside by the 
said court and a resale of all the aforesaid mortgaged prem- 
ises In the said three mortgages described, as well as in the re- 
spe-tive bills to foreclose the same, ordered and decreed by the said 
court to be made by the said Barkley, master in chancery as afore- 
said, and that there are also full and formal decrees prepared in 
each of the aforesaid mentioned suits in foreclosure of the said May 
term, 1856, as well as the suppl/mental decree and order of the said 
August term, 1860, in all of said causes and presented to the said 
court for approval, and the same and [were] all approve- by the 
court at said August term, 1860, as all of which will more fully ap- 
pear in the deeds of said Joseph G. Barkley, as master as aforesaid, 
to the said J. and J. Slevin, which will be refer-ed to and — in evi- 
dence in the hearing hereof, from which it will appear that the said 
mortgages are duly foreclosed by said mortgages as aforesaid ac- 
cording to law and according to all the formalities of preceedings 
in chancery in such causes; that all the rights of said Turney 
in said matters are fully protected by the court, and that all 
49 right, title, and interest of said Turney in said mortgage- 
premises passed by the aforesaid deeds of the said Barkley, 
as master In chancery as aforesaid, from said Turney to the said 
James and John Slevin, as said grantees, by virtue of the assign- 
ment to them of the certificate of purchase by said Charles A. 
Beecher, the purchaser of said mortgaged premises at the second 
sale which was.ordered, and in and by virtue of said supplimental 


— 
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decree of suid August term, 1860, of said Clinton cireuit court, and 
they became the owners in fee simple of the said mortgaged prem- 
ises, Which are fully set out and described in your orators’ deeds 
aforesaid, which will be filed herein and marked Exhibit- “A” and 
oe 

That in the year 1864 the name and style of said law firm of J. 
and J. Slevin was changed to that of J. and J. Slevin and Sons. 

That afterwards, to wit,on the 1S day of April, 1872, the said 
James Slevin departed this life testate, making the said Thomas E. 

Slevin, one of the complainants in this eross-bill, his sole dev- 
DU isee, who thereby became the owner of all the title and 
interest of the said James Slevin in and to the said mortgaged 
premises, and that after the death of the said James Slevin, or in 
the year 1872, the firm now of the said J. and J. Slevin and Sons 
was changed to the firm name and style of J. and J. Slevin and Co. 

That afterwards, to wit, on the 25th day of March, 1876, in the 
district court of the United States for the southern district of Ohio, 
No. 1711, the said J. and J. Slevin and Co. filed their proposition for 
composition and effected the same, which was confirmed by the 
court April 10, IS76, in a cause in the nature of bankruptey, and 
that afterwards they are adjudged and decreed bankrupts, as will 
the more fully appear by reference to a certified copy of the 
order of the said court in that behalf by the clerk thereby, 
here/ywith filed and marked Extibit “C” and made part of 
this cross-bill, from which it will appear that the said Jobin F. 
Slevin, August Trum, and Anthony Shouter, also complainants in 
this their eross-bill, are duly appointed trustees of the said J. and J. 
Slevin and Co., to whom by deed of the said J. and J. Slevin 

and Co. the said mortgaged premises have heretofore been 
oO] conveyed, and who holds the title to the same. 

Your orators would further respectfully represent unto 
your honor that they have had possession of the aforesaid mort- 
gaged premises ever since they acquired title thereto as aforesaid, 
and are now entitled to the possession thereof under and by virtue 
of their said titled acquired as aforesaid through the deed fore- 
closure of the aforesaid respective mortgage and the decree of the 
said circuit court rendered in aforesaid causes of action at said 
August term, 1860, thereof and the said sale of said master in chan- 
cery thereunder. 

That at the time the said Turney filed his bill to remove the title 
of your orator- or a cloud upon his title vour orator- alleged that the 
said Turney had no title whatever to the said premises in his said 
bill and in this cross-bill specified, how | nor] at any time thereafter, 
and that his said deed of conveyance of said premises to the said 
Robley D. Adams, who has filed his bill as an amended bill in 

connection with said Turney in said cause of action in which 
O2 this cross-bill is filed, in pursuance of the written stipulation 
of the parties in this cross-bill and said original bill, now 
tiled herein, was found upon your orator-, who alleged that the said 
Reobley D. Adams well k-ew that said Turney, lis grantee, had no 
title whatever in and to said mortgaged premises,and that he was 
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receiving no title thereby, but intended by so doing to put upon 
record said deed and thereby cloud the title of your orators with a 
view to extract money from them, your oraters, and compel them 
to buy the said false and fraudulent as well as trampf-up title, for 
which the said Robley D. Adams paid no consideration whatever ; 
that the said Adams had full notice of the existance of your 
orators’ title in and to said lands, or [as] the same was a matter of 
public record in said Wayne county, Illinois, since the 22nd July, 
1863, some eleven years prior to the date of his said fraudulent and 
trumpt-up title or deed from said Turney, who had no title in and 
to said premises, as both said Adams and Turney well know, and 
also about two years after the said Turney had filed his bill 
ay) to remove your orators’ title as a cloud upon his own title to 
said land. 

Your orators allege that the original deerees above specified 
in said three cases have been stolen, lost, or diéstroyed and were 
never recorded among the records of Clinton or Wayne counties, as 
they should have been ; that diligent search has been made for them 
fora number of years past by attorneys and others interested in said 
‘ases, and they could never be found; that, however, the deeds by 
said master in chancery, and executed to said J.and J. Slevin prior 
to the said deeree, having disappeared, as stated above— 

Your orators would further represent that they filed this their 
cross-bill in this case, among other things, to complete and perfect 
their title to the aforesaid real estate which has been so lost or de- 
stroyed, as well as to remove any cloud thereupon so manufactured 
as aforesaid through said Adams and Turney — connivance and 
fraud and as authorized by the siatutes of the State of [Illinois in 
such cases made and provided and as stipulated by and in the 

stipulation aforesaid filed in this case. 
o4 [n tender consideration of the premises, and inasmuch as 
your orators are without remedy save in a court of chancery, 
your orators pray that the said Leander J. 8S. Turney and the said 
Robley D. Adams be made respondants herein, and that thev be 
required to full answer make to the charge and allegation herein 
contained (their answer under oath being hereby waived), and that 
upon a final hearing of thiscause that it would please your honor 
that a decree may be rendered decreeing that such decree as may 
be proved to have been firmly [finally] rendered in all of the 
said three causes may be spread upon the records of this court, and 
that said decree shall be considered as fully established, having 
[leaving] the title of said complainants in this cross-bill to the lands 
in controversy as would be if said original decree had been duly re- 
corded in the proper court prior to their said loss, and that what- 
ever title may have existed in said Turney or his grantees should 
be answered by this court as having been extinguished by said 
decree, Which should have been spread upon the records of 
5D said three causes when pending in the said circuit court of 
said county of Clinton, Illinois, and that — such other and fur- 
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ther rectisy [relief] as the notice [nature] of the case and equity may 
require; and as in duty bound vour orators will ever pray, ete. 
CONKLING & GEORGE, 
Solicitors for Complainant- in Cross- Bill. 
S7Tare OF OHIO, oe 
Hamilton County, § se 
This afliant, being first duly sworn, deposeth and saith that he is 
one of the complainants in the above cross-bill, and that he is one 
of the original mortgagers in one of the mortgages specified in above 
cross-bill executed by said Leander J. 8S. Turney to J. and J. Slevin, 
and also in the deeds specified in above cross-bill; that said mort- 
gage was foreclosed in the circuit court of Clinton count-, Illinois; 
that the original decree of foreclosure in said causes have [has] been 
stolen, lost, or destroyed, and that certified copys thereof cannot be 
had or obtained by this affiant; that said decree as rendered in said 
causes are [is] set out fully in his deeds marked Exhibit- “A” and 
“DB.” refer-ed to in above cross-bill, and to which affiant now 
56 refers for a statement of the said deeds, and that such loses 
[loss] or destruction occurred without the fault or neglect of 
this affiant, and that the loss or destruction of deeds, unless sup- 
plied, may result in damage to this affiant, who also states that all 
the foregoing facts enumerated in said cross-bill are true, as he 
verily believes. 


JOHN J. SLEVIN. 


Signed and sworn to before me this 27th February, A. D. 1877. 
In testimony I here have to set my hand and my seal of office the 
date aforesaid. 

JOUN H. GIERARD, Jr., 
[SEAL. ] Notary Public. 


(IKndorsed:) Filed March 2, 1877. J. A. Jones, clerk. 


Exhibit “C” to Cross- Bill. 


Proposition for composition. Confirmed by U.S. court Ap'l 10th, 
1876. 


District Court of the U.S. for the South’n Dist. of Ohio. 
In the Matter of J. anp J. Stevin anp Co., Bankrupts. No. 1711. 


To whom it may concern: . 
57 I, Thomas Ambrose, clerk of the United States district 

court for the southern district of Ohio, do hereby certify that 
J. and J. Slevin & Company above named have effected a composi- 
tion with their creditors under the bankrupt law of the United 
States; that under said composition John F. Slevin, August Trum, 
and Anthony Shouter were duly nominated and appointed trustees 
of said bankrupts, and that said composition and ap-ointment of 
said trustees has [have] been duly approved and confirmed by the 
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court, and that said trustees have full power and authority to collect 


and receive all claims, accounts, notes, and demands of whatever ) 
kind and nature due and owing or to become due aud owing to the | 
said bankrupts; also to adjust and compromise all such claims, 
notes, accounts, and demands due or to become due and owing as. 

aforesaid, together with such other power and authority as Is vested 


in them by the bankrupt law aforesaid. 
THOMAS AMBROSE, 
Clerk U.S. Dist. C't, S. D. O. € 


We, the undersigned, being the trustees above named, 
58 hereby certify that we have executed and delivered to James 
L.. Slevin a power of attorney authorizing him to collect and 
receive the outstanding debts, accounts, notes, and claims due and 
owing to the said J. and J. Slevin & Co. and to receipt for the same 
in our names, place, and stead. Debtors of said J. & J. Slevin & Co. 
are therefore hereby requested to make payment to our said attor- 
ney-in-fact. 
Cincinnati, Ohio, April 25, 1576. 
JOUN J. SLEVIN, 
AUGUST TRUM, 
A. SHOUTER, 


Trustees of J. and J. Slevin and Co. 


a 

(Endorsed:) Filed March 2, 1877. J. A. Jones, clerk. 

59 And afterwards, to wit, on Monday, the 5th day of March, 
at the January term of said court, in the year last aforesaid 
(1877), the following proceedings were had by said court in said 
cause and entered of record, to wit: 
Rule to Answer Cross- Bill. 
LEANDER J. S. Turney et al. 
vs. -In Chancery. 4955. 
JAMES SLEVIN ef al. 

On motion of complainants in cross-bill, by William J. Conkling, 
Esq., their solicitor, the defendants in said eross-bill are ruled to 
answer said cross-bill by the Ist Monday of April next. 

And afterwards, to wit, on Monday, the 2d day of April, at the a al 
term of court and in the year last aforesaid, the following further : 
proceedings were had in said court in said cause and entered of 
record, to wit: 

' 
Default of Def’ts in Cross- Bill and Refference to Master. : 
LEANDER J. S. Turney et al. 
US. In Chaneery. 4955. 
JAMES SLEVIN & JOHN SLEVIN. J 
eo 
60) This day come again James Slevin and John Slevin, com- ' 


plainants in cross-bill filed in this cause, by W. J. Conkling, 


“ag 
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Esq., their solicitor, and Leander J.S. Turney and Robley D. Adams, 
defendants in said cross-bill, having failed to file their answer as 
required by the rule of court herein entered, it is therefore ordered 
and adjudged that the default of said defendants in cross-bill be, and 
the same is hereby, accordingly entered of record and the said cross- 
bill be taken pro confesso against them. 

Whereupon this cause is referred to the master in chancery of 
this court to take proof and make report thereof to this court. 


And afterwards, to wit, on the 10th day of April, in the year last 
aforesaid (1877), came the defendants to the eross-bill and filed their 
demurrer to said eross-bill in said cause; which said demurrer is in 
the words and figures following, to wit: 


61 Demurrer to Cross- Pill. 
Unrrep States oF AMERICA, Southern District of Illinois: 
January Term, A. D. 1877. 


LEANDER J.S. Turney et al. 
v8. -Chancery. 
JOUN SLEVIN et al. 


And now comes the respondents to the eross-bill filed herein by 
John Slevin et al., and for answer say that the matters and things 
alleged in said cross-bill herein, filed are informal, ave informal, un- 
certain, and insuflicient in law, and said complainants to the orig- 
inal petition filed in this cause are not bound to answer the same. 

Wherefore the said respondents to said cross-bill pray the judg- 
ment of this honorable court, and for special causes of demurrer 
assign the following : 

Ist. That John Slevin and John P. Slevin and August Trum and 
Anthony Shouter are made parties to the cross-bill filed herein, who 

are not parties to the original action. 
62 2d. That there is a want of proper parties to the cross-bill 
filed herein. 

od. The matters alleged in said cross-bill do not entitle said 
complainants to the relief prayed tor by the complainants in 
sald bill. 

4th. Said cross-bill is, in other respects, informal and insufficient, 
XC. 

1}. No exhibits are tiled. 

5th. This court has no power or jurisdiction to grant the relief 
prayed. 

R. P. HANNA, Alt’y. 

(Endorsed :) Filed April 10, 1877. J. A. Jones, clerk. 

And afterwards, to wit, on Wednesday, the 11th day of April, at 
the said January term of court and in the vear last aforesaid, the 


following further proceedings were had in said court in said cause 
und entered of record, to wit: 


24 AUGUST TRUM, TRUSTEE, &¢., VS. 


Order Setting Aside Default of Def’ts in Cross- Bill, &c., and Sustaining 
Demurrer. 


LEANDER J. S. Turney ef al.) 
vs. In Chancery. 4955. 
JAMES SLEVIN ef al. f 


5° 


ie) This day again come the parties, and it is erdered that the re 
decree pro confesso on cross-bill and reference to master herein 

entered be set aside and demurrer to cross-bill sustained, with leave 

to complainants to amend. original bill in 50 days and rule on de- 

fendants to answer in 30 days thereafter, and this cause referred to 

the master in chancery to take proof. 


And afterwards, to wit, on Wednesday, the 20th day of June, at 
the June term of said court, in the year last aforesaid (1877), the 
following further proceedings were had in said court in said cause 
and entered of record, to wit: 


Leave to Amend Cross- Pill. 

LEANDER J. S. Turney et al. 
vs, >In Chaneery. 4955. 

JAMES Stevin ef al, { 


Qn motion of John Slevin ef al., trustees of J. & J. Slevin & Co., 


. . . ‘ ‘ 4 , 
complainants in eross-bill, by Messrs. J. C. and C. L. Conk- 
64 ling, their solicitors, leave is granted to amend said eross-bill, 
with rule on Leander J. 5S. Turney and Robley D. Adams to 
answer the same in thirty days. 
And afterwards, to wit, on Wednesday, the 31st day of December, 
at the June term of said court, in the year of our Lord one thousand 
eight hundred and = seventy-nine, the following further proceed- 
ings were liad in said court in said cause and entered of record, to 
wit: 
, 7 -— _ ' 
Decree of December 31st, 1879, and Reference to Master. f 
LeaNpER J.S. Turney and Roniey D. ApAms a? mw 
| Original - 
Us. > gets 
J “— ’ 0 " ry” ‘ on " Bill. 
JAMES SLEVIN and THOMAS SLEVIN. 
| ye) 
‘2vV0N. / , 


JouN Stevin, THomas E. Stevix, and James L. ) 
Slevin, and John F. Slevin, August Trum, and An- | 


thony Shouter, Trustees of J. & J. Slevin & Co., » Cross-Bill. 
US. 
LEANDER J. 8S. Turney & Ropiey D. Adams. 
65 And now, on this 31st day of December, A. D. 1879, came 


the complainants in the original bill herein, by R. P. Hanna, 


re 
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their solicitor, and the respondents herein, by William J. Conkling, 
come also; and this cause came on for hearing upon the petition filed 
herein and answer thereto and the cross-bill filed herein, and the 
court doth find that during the pendency of this suit complainant 
Leander J. S. Turney has conveyed all his interest in the land and 
real estate described in the petition herein to complainant Roblev 
DD. Adams, who is now the lawful and equitable owner of the same 
(subject to the incumbrances hereinafter described). 

And the court doth further find that the pretended deed exe- 
cuted on the 2lst day of July, A. D. 1863, by Joseph G. Barkley, 
master in chancery of Wayne county, Illinois, to John Slevin and 
James Slevin, and recorded in Book “P” of Deeds, at pages 327, 
328, 329, and 330, to the northwest quarter of the northwest quar- 
ter of section six, in township two (2) south, of range eight (8) east, 

and the pretended deed executed to the east half of section 
66 thirty-six, in township one south, of range seven east, In 
Wayne county, Illinois, on the 2lst day of July, A. D. 1862, 
by the said Joseph G. Barkley, master in chancery of Wayne county, 
Illinois, to John and James Slevin, and recorded in Deed Book P 
of Deed Record Book of Wayne county, Illinois, at pages 530, 331, 
oo2, 335, 334, 335, 336, 337, 338, and 339, were both executed by 
said Joseph G. Barkley, mastery in chancery as aforesaid, without 
any decree of record of the circuit court of Clinton county, Illinois, 
authorizing such deeds to be made or without any lawful authority 
in said Barkley for so doing; and the court doth therefore order, 
adjudge, and decree that both of said pretended deeds and all other 
deeds to said John Slevin on said lands are absolutely null and void 
and are acloud upon the title of the complainant, Robley D. Adams, 
who is now the lawful and equitable owner of all of said real estate 
above described in fee simple, except the southwest quarter of the 
southeast quarter of section thirty-six (56), township one 
67 south, range seven east, heretofore sold to Oliver Holmes. 
And the court doth farther adjudge that thesaid John Slevin 
and James Slevin, their heirs, assigns, and legal representatives, be 
restored to all their legal and equitable rights under their mortgages 
on said lands executed to them ; also said Beecher and said Eldridge, 
by said Turney and wife, as well as by said Turney to one Edward 
Beecher, and as well as by said Turney to one Charles W. Eldridge, 
as specified in the respondents’ cross-bill filed herein, both of which 
belong to and were purchased by said J. & J. Slavin, except as to such 
portion of said real estate as shall have been conveyed by said John 
and James Slevin or their heirs, agents, assignees, or trustees befure 
the rendering of this decree. 

And the court doth further decree that said John and James Slevin 
and their lreirs, assigns, and legal representatives also be allowed, in 
addition to their rights under their said mortgages, all taxes and 

interest thereon, as well as all costs and interest thereon in 
6S the State and Federal courts paid by them on said real estate, 
the same to be a lien on said land. 

And the court doth further decree that from such amount due on 
said mortgages and the taxes and interest, &c., paid by said defend- 
4—245 
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ants on said land siiall be deducted all rents and profits derived 
from said land by said John Slevin and James Slevin or those hold- 
ing under them for such times as they or those holding under them 
have been in possession of said land or any part thereof, and all 
raluable improvements removed fromm said premises or destroyed 
by those in possession of said premises under and by the authority 
of said respondents, John and James Slevin, or theiragents, by their 
like authority, since they first took possession of the same, and for 
all moneys received by the respondents, James and Jolin Slevin, as 
a payment on the notes secured by said mortgages; and also all 
sums the said respondents may have, either by themselves or their 
attorneys or agents, received on said notes by reason of the sale 

of any town lots or other real estate or personal property 
69 under any judgment or judgments or decrees against the said 

Leander J. 8. Turnéy upon said notes; and also all moneys 
received by the said respondents by reason of any sale made of any 
other lands exclusive of said N. W. } N. W. 4 see. 6, T.258., RLS E., 
and the E..3 of section 56, T.15., R. 7 E., for the payment of said 
notes, either at public or private sale, to any person or persons whom- 
soever; that all such sums so secured by said respondents, either by 
themselves, their agents,or attorneys, shall be entered and placed as 
a credit on said sums so secured by said mortgages as of the date the 
sume was received, 

It is further ordered, adjudged, and decreed by the court that the 
said respondents and all parties holding by, through, or under them 
who have purchased any of said lands and since the filing of the 
original bill in this cause surrender the possession of said lands, 
to wit, the east half of section thirty-six (36), township one (1) south, 

of range seven (7) east, (except the southwest quarter of the 
70 southeast quarter of section thirty-s'x (36), township one (1) 

south, of range seven (7) east, heretofore sold to Oliver 
Ifolmes); and said respondents, John and James Slevin, and their 
heirs, attorneys, agents, trustees, and assignees and all persons holding 
under them shall also surrender immediate possession of the north- 
west quarter of the northwest quarter of section six, township two 
(2) south. of range eight (S) east, in Wayne county, Illinois, to 
Robley D. Adams whenever they shall be notified by said Adams 
so to do, and also served with a certified copy of said decree. It is 
also ordered that this cause be referred to John A. Jones, master in 
chancery of this court, to take and report the evidence in this cause 
according to the foregoing decree. 


And afterwards, to wit, on the 16th day of September, in the year 
of our Lord one thousand eight hundred and eighty, came John A. 
Jones, master in chancery, and filed in said cle*k’s office his report 
in said cause; which said master’s report is in the words and figures 
following, to wit: 


— en 


¢ 


- 
27 


LEANDER J. 8. TURNEY ET AL. 


v1 Report of John A. Jones, Master in Ch’y. 


In the Cireuit Court of the United States for the Southern District 
of Illinois. 


L. J. S. Turney et al. 
vs. -In Chancery. 
J. and J. SLEVIN ef al. j 


The report of Join A. Jones, master in chancery of said cireurt 
court, to whom this cause was refer-ed, by decree of the court en- 
tered December 31, 1879, to take and report the evidence in ac- 
cordance with the terms of said decree of reference. 


Said master to the hon. judge of said court reports as follows : 
That on May 18th, 1880, he took the testimony in writing of 
Archibald Missicleer, a witness on behalf of defendants; which said 
testimony is made part of this report and marked “ Exhibit No. 1.” 
Complainants, by R. D. Adams, their solicitor, at the time of tak- 
ing testimony objected to the same; which objection is noted on 
margin of said “ Exhibit No. 1.” This is all the testimony on part 
of defendants. 
2 Said master further reports that on May 31, 1880, John L. 
Handley, N. P., of Wayne county, Illinois, at his office, in 
Fairfield, in said county, took the deposition. of Richard 8S. Boggs, 
William W. George, Adams Rinard, Oliver Holmes, Ezra ‘T. Hall, 
and Gilbert J. George, witnesses on behalf of complainants; which 
suid depositions are made part of this report and marked Exhibit 
“No. 2;” which depositions were filed in the clerk’s office June 15, 
ISSO. 
All which is respectfully submitted September 16, 1880. 
J. A. JONES, 
M.C. U.S.C. C, 8. D. Iu. 


(Endorsed :) Filed September 16, 1880. J. A. Jones, clerk. 


~J 


And afterwards, to wit, on Tuesday, the 7th day of April, at the 
January term of said court, in the year of our Lord one thousand 
eight hundred and eighty-one, the following further proceedings 
were had in said cause and entered of record, to wit: 


79 Order Allowing Parties ‘to Take Depositions, &e. 


LEANDER J. S. TurRNEY ef al.) 
vs. -In Chaneery. 4955. 
James SLEVIN ef al } 


In this cause it is ordered by the court, on motion of the com- 
plainants, that they have leave to take the depositions of witnesses 
residing in Wayne county, Illinois, before John L. Handley, on rea- 
sonable notice to the defendants, the depositions, when taken, to be 
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used before the master of this court in the matter of reference in 
this cause, and the defendants have the like leave to take testimony 
on reasonable notice. 


And afterwards, to wit, on Thursday, the 17th day of January, at 
the January term of court, in the year of our Lord one thousand 
eight hundred and eighty-four, the following further proceedings 
were had in said cause and entered of record, to wit: 


74 Order Setting Cause for Hearing. 


LEANDER J. S. Turney et al. 
vs. >In Chancery. 4935. 
JAMES SLEVIN. 


On motion of defendant, by W. J. Conkling, Esq., lis solicitor, 
this cause is set for hearing on the 5th day of March next. 


And afterwards, to wit, on Monday, the 18th day of February, at 
the term of court and in the year last aforesaid, the following further 
proceedings were had in said court in said cause and entered of 
record, to wit: 


Order Resetting Cause for Ilearing. 


ey 


vs. ov. In Chancery. 


LEANDER J. S. acca, | 
> 49 
JAMES SLEVIN. j 


By consent of parties, by their solicitors, this cause is set for hear- 
ing on Wednesday, the 12th day of March next. 


And afterwards, to wit, on Saturday, the 27th day of De- 
5 cember, at the June term of court and in the year last afore- 
said (1884), the following further proceedings were had in 

said court In said cause and entered of record, to wit: 


Order Referring Cause to Bluford Wilson, Special Master. 
LEANDER J. S. Turney and Ropiey D. Apams ] 


Vs. 
JOHN SLEVIN ef al. 


Original Bill. 


4935. 
JOHN SLEVIN ef al. ) 
vs. -Cross-Bill. 
LeANpER J.S. Turney and Roritey D. Apams. J 


And now, on this 27th day of December, 1884, come again the 
parties, by their counsel, and submit these causes to the court for 
hearing ; and the court, having heard and considered their proofs 
and allegations, doth order and decree that the causes be referred to 
Bluford Wilson, one of the masters in chancery of the court, to in- 
quire and ascertain— 


@ 
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First. The amount of principal and interest now’ due on 
76 the three mortgages made by Leander J.S. Turney on the 
lands in question. , 

Second. ‘The amount of taxes paid on the mortgaged premises by 
the defendants in the original bill and the complainants in the 
cross-bill. 

Third. The amount that the defendants in the original bill and 
complainants in the cross-bill have received from the sale of any of 
the lands in question. 

Fourth. Whether the defendants in the original bill and com- 
plainants in the cross-bill have ever had actual possession of the 
lands in question ; and, if so, how much have they received for 
rents and profits of the same, or how much in rents and profits might 
they have received therefrom by reasonable care and prudence ? 

Fifth. The amount in value of any waste in the removal of fences 
and buildings that the defendants in the original bill and complain- 

ants in cross-bill have committed on the lands in question. 
wi Sixth. In making these inquiries the master may consider 

any evidence already taken in the causes, and may also hear 
and consider any further evidence that may be offered by either of 
the parties on reasonable notice. 

Seventh. The master will report to the court all such further evi- 
dence, and also his conclusions on all the foregoing questions. 


78 Complainants’ Evidence. 


Unrrep Srares or America, |... 
State of Illinois, 


United States Circuit Court, Southern District of Hlinois. 


L. J. S. Turney et al. ) 
vs. Chancery. 
JAMES SLEVIN and Tuomas Stevri™ et.al. rf 


To James Slevin, Thomas Slevin, John Slevin, August Trum, An- 
thony Shonter, as trustees of J. & J. Slevin & Co.: 

You will please take notice that we will appear before John L. 
Handley, a notary public, of Wayne county, Illinois, at his office, in 
Fairfield, in said county, at the hour of 10 o'clock a. m., on the 31st 
day of May, A. D. 1880, and continue from day to day to take the depo- 
sitions of W. W. George, Wm. Shaeffer, C. W. Sibley, Michael Clark, 
ISmanul Koontz, Grithin Cox, Oliver Holmes, G. J. George, Adam 
Rinard, Henry Warley, Isaac Richards, Jesse Ward, Francis George, 
Dr. FE. T. Hall, Leander Knowles, Wm. M. Murphy, R. S. Boggs, 
Lewis J. Rider, and Alexis Rider and other witness- to be produced 
before said notary, which deposition- when taken will be used as 

evidence in the trial in the above-styled cause on behalf of 
7) the complainants in said cause, when and where you may ap- 
-pear and cross-question said witnesses, if you see fit. 


May Sth, 1880. 
R. P. HANNA, 
Att’y for Comp't-. 
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| STATE OF ILLINOIS, | 
| Wayne Count ‘ome 
| ayne County, Jf 


R. D. Adams, being first duly sworn, on his oath says that he 
served the foregoing notice on the above-named defendants by de- 
livering to W.J. Conkling a true copy hereof on the 18th day of 
May, A. D. 1880, at Springfield, Ilinois. 

Subscribed and sworn to before me this May 28th, 1880. 

[SEAL. | JOHN L. HANDLEY, 
N. P., Wayne Co., Ills. 


UNITED STATES OF AMERICA, Lo 
Southern District of the State of Illinois, County of Wayne, | ° 


Be it remembered that on the thirty-first day of May, in the 
year of our Lord one thousand eight hundred and eighty, 
SO I, John L. Handley, a notary public in and for the county of 
Wayne and State of Illinois, did call and cause to be and per- 
sonally appear before me at my oflice, at Fairfield, in said southern 
district of Illinois, in the State aforesaid, Richard L. Boggs, William 
W. George, Adam Rinard, Oliver Holmes, Ezra ‘T. Hall, Gilbert J. 
George to testify and the truth to say on the part and behalf of the 
plaintiffs in a certain suit or matter of controversy now pending 
and undetermined in the circuit court of the United States for the 
southern district of Illinois, at Springfield, in the district aforesaid, 
wherein Leander J. S. Turney and Robley D. Adams are plaintit!s 
and James Slevin and Thomas Slevin are defendants in the original 
bill, and wherein John Slevin, Thomas E. Slevin, and James 8S. 
Slevin and John I. Slevin, August Trum, and Anthony Shanter, 
trustees of John Slevin and James Slevin, ete., are plaintiffs and 
Leander J. 5S. Turney and Robley D. Adams are defendants in the 
cross-bill. 


Testimony of Riel’d L. Boggs. 


And the said Ricwarp L. BoGgas, being about the age of 

S] sixty-eight vears, and having been by me first cautioned and 

sworn to testify the truth, the whole truth and nothing but 

the truth in the matter of controversy aforesaid, I did carefully ex- 

amine the said Richard L. Boggs, and he did thereupon depose, 
testify, and say as follows, viz: 


Question 1. What is your name, age, occupation, and place of 
residence ? 

Ans. Richard L. Boggs; age, sixty-eight years; physician; Fair- 
field, Wayne county, Illinois. 

Question 2. How long have you resided in Wayne county ? 

Ans. About 41 years. 

(). 3. Are you acquainted with the E. } of see. 56,T.18., R.7 E., 
in Wayne county, and when was it first under fence and in cultiva- 
tion ? 

Ans. It was put under fence and in cultivation in the year 1804, 
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and was under fence and in cultivation when the Slevins took pos- 
session, in July, 1863. I know the land well. 

(). 4. What was the annual rental value of said lands in July, 
1863, when the Slevins took possession of the same, in the condition 
it was in at that time” 

Ans. Two dollars per aére; but by being well managed it would 
realize about three or four dollars per acre by renting for the third 

of the crop. 


82 RICHARD L. BOGGS. 


Subscribed and sworn to before me this 31st day of May, A. D. 
LSS0). 
JOHN L. HANDLEY, N. P. 


Testimony of Win. W. George. 


Also at the same time and place came WittiamM W. Grorae, who, 
being first duly sworn, in reply to the interrogatories, deposes and 
Says: 

Question 1. What is your name, age, occupation, and _ place of 
residence ? 

Ans. William W. George ; 
peace; Fairfield, Wayne county, Illinois; 
years. 

Ques. 2. How long have vou resideu in Wayne county, Illinois? 

Ans. Nearly fifty years. ) 

(). 3. Are you acquainted with the E. } of see. 36,T. 1S8., R.7 E., 
in Wayne county, Illinois” 

Ans. I am. 

(). 4. When was it first under fence and put in cultivation ? 

Ans. In 1854. I superintended the fencing and cultivation that 
year myself as agent for L. J. S. Turney. 

Question 5. What was the annual rental value of said Jand 
83 in the year 1865, when the Slevins took possession of the 
same, in the condition it was in at that time? 

Ans. About two dollars per acre or one-third of the crop. The 
land was all under fence at that time, in the same year, 1854. | 
fenced and cultivated for L. J. 8. Turney the N. W. 3 N. W. } see. 6, 
T.28.R.SE. The rental value of this land when the Slevins took 
possession, In 1563, was the sameas the other land; it wall [was] all 
good land, in good condition for farming. 

(). 6. What would be the rental value of all the said lands from 
the time the Slevins took possession, in 1865, to the present time per 
year? 

Ans. It would average about the same. ‘Two dollars per acre for 
each year since that time if rented for cash rent; if rented for the 
third of the crop more might have been realized for it. 


W. W. GEORGE. 


age, sixty-eight years; justice of the 
| was county judge for 4 


Subscribed and sworn to before me this 3lst day of May, 1880, 


JOUN L. HANDLEY, N. P. 
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84 Testimony of Adam Iinard. 


Also at the same time and place came ApAM Rinarp, who, being 
first duly sworn, in reply to the interrogatories, deposes and says: 


Question 1. What is your name, age, occupation, and place cf é 
residence ? 
Ans. Adam Rinard; 45 years ; occupation, farmer; last four years ¢ 


sheriff of Wayne county, Illinois; residence, near Fairfield, in said 
Wayne county. 

(Juestion 2. How long have you resided in Wayne county ? 

Ans. Thirty-eight years 

(Juestion 6. Are you acquainted with the I. § see. 36,T.158., R.7 
kK. and N. W.} N. W. } see. 6, T.25., R. 8 E., in Wayne county, 
I}linvis? ? 

Ans. lam. 

(Juestion 4. What would have been the rental value of the said 
lands from the time the Slevins took possession thereof, in 1863, to 
the present time if kept under fence % 

_ One-third the crop or two dollars per acre, cash, each year. 

Q. 5. Was this land all susceptible of cultivation from 1863 up te 
the ent time? 

Ans. All, except about 60 or 70 acres, which is in timber, all the ~- 
rest being good tillible land. 

(QJues. 6. Was there any buildings on the land; and, if not, how 

would that effect the rental value? 
S5 Ans. No buildings of value; but it would rent for the 
amount stated without buildings, being near to the town of 

‘airtield. There never was a time but that it could be rented. 


ADAM RINARD. 


a 


Subscribed and sworn to before me this 31st day of May, 18S0. 


JOHN L. HANDLEY, N. 2’ | 


Testimony of Oliver Holmes. 


\lso at the same time and place came OLIvek Hlotmes, who, being 
first duly sworn, in reply to the interrogatories, deposes and says: 

Ques. 1. What is your name, age, occupation, and place of resi- 
dence ? 

Ans. Oliver Holmes; 41 years; farmer and deputy county clerk : 
near I*airfield, Wayne county, Illinois, and was eight years county ) 
clerk of Wayne Co., Ills. 

(QJues. 2. How long have you resided in Wayne county, Illinois” 

Ans. About 27 years. 

Ques. 3. Are you acquainted with the E. } see. 36,T.18., R. 7 
Kk. and N.W. 4} N.W. } sec. 6, T.258., R.8 E., in Wayne county, 

Illinois? 
Ans. I am. 
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86 Question 4. Did you purchase any of said lands from 
John and James Slevin; if so, at what time, and what did 
did you pay them for the same? 
Ans. I purchased from Jolin and James Slevin the S. W. } S. E. 
} sec. 56, T. 1 S., R. 7 E., on or about the month of April, 1872, for 
the sum of sixteen hundred dollars eash in hand. I am still the 
owner and reside on the said land. 


OLIVER HOLMES. 


Subseribed and sworn to before me this 3lst day of May, 1880. 
JOHN L. HANDLEY, N. P. 


Testimony of Ezra T. Hall. 


Also, at the same time and place, came Ezra T. Haut, M. D., who, 
being first duly sworn, in reply to the interrogatories, deposes and 
Says : 

Question 1. What is your name, age, occupation, and place of 
residence ? 

Ans. Ezra T. Hall: 42 years; physician; Fairfield, Wayne 
county, Illinois. 

(Juestion 2. How long have you resided in Wayne county, Ills. ? 

Ans. 16 years or over. 

Question 3. Are you acquainted with the E. 3 of sec. 36, 
87 T.158., R. 7 E., and the N. W. } N. W. } sec. 6, T.25., R. 8 
k., in Wayne county, Illinois? 

Ans. I am. 

Question 4. What would be the rental value of said lands for the 
last 16 years? 

Ans. About two dollars per acre, cash, or one-third of the crop 
each year. 

Question 5. Have you been engaged in renting in Wayne county ? 

Ans. I have for the last ten or twelve years. I have owned 
during that time from five to fifteen hundred acres, part of which I 
have been renting. 

(Juestion 6. What is it worth to build one mile of rail fence 
during the last ten years? 

Ans. It would take about 7,000 rails and would cost, at that time, 
about $210.00 per mile, and it would take about 35,000 rails to 
fence the whole of said land at a cost of about $1,050.00. 


EK. T. HALL, M. D. 


Subscribed and sworn to this 31st day of May, A. D. 1880. 
JOHN L. HANDLEY, N. P- 


55 Testimony of Gilbert J. George. 


Also, at the same time and place, came Giteert J. GeorGE, who, 
being first duly sworn, in reply to the interrogatories, deposes and 
Says: 

Question 1. What is your name, age, occupation, and place of 
residence ? 

b—245 


34 AUGUST TRUM, TRUSTER, &¢., VS. 


Ans. Gilbert J. George; 40 years; attorney-at-law; Fairfield, 
Wayne county, Illinois. 

Question 2. How long have you resided in Wayne county ? 

Ans. 24 years. 

Question 38. Are you acquainted with the E. } of 
R. 7 E., and the N. W. } N. W. } sec. 6, T. 2S., R. 8 

Ans. Yes; I am acquainted with the land. 

Question 4. Was the said lands ever under fence and in cultiva- 
tion; if so, when ? 

Ans. Said lands were all under fence and in cultivation in the 
year 1856.) L. J. 8S. Turney was then in possession of said lands. 

(QJuestion 5. Do you know who received possession of said lands 
from L. J. 8S. Turney ? 

Ans. J. and J. Slevin, through C. A. Beecher, their agent, in 1863, 
as I am informed by the parties. 

(QJuestion 6. What was a fair rental value of said lands from the 


sec. 36, T.158., 


) 
| 
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paying taxes and keepiag fences on said land in repair? 
Ans. About $1.50 per acre per annum. 
89 (QJuestion 7. Did you ever act as agent for the Slevins to 
look after said lands? | 

Ans. I was from 1869 up to the present time the agent of said 
Slevins to look after said lands. 

Question 8. Who bad possession of said land during all of that 
time? 

Ans. The Slevins had, except during a few weeks in 1876, when 
L. J. S. Turney took possession of said lands. 

Question 9. Who took possession from Turney, in 1876, of said 
lands, and how was possession obtained ? 

Ans. Within a few weeks after Turney took possession of said 
lands, in 1876, f, as attorney for John and James Slevin, instituted 
proceedings against Turney’s tenant, and said tenant of Turney va- 
cated the premises and the Slevins took possession of said land be- 
fore any trial was had, and the Slevins have held possession from 
that time to the present vear, when the interlocutory order in this 
cause was made, given [giving] complainant possession of said land. 

Question 10. Did the Slevins rent or lease any of said lands while 
they were in possession ” 

Ans. They did—a portion of the N. W. } N. W. }, see. 6, T.25., R. 
8 I.—to Rider Bros., who have held possession for the Slevins since 

about the year 1869. I do not know what rent they have 
90) paid the Slevins, but they have paid the taxes for the Slevins. 

[ do not know what they have paid the Slevins in addition 
to the taxes. 

Question 11. Is there any fence or improvement on said lands at 
this time? 

Ans. Yes; the N. W. } N. W. },sec. 6,T.2S.,R.8 E., is all ander 
good fence at this time. There is no fencing or improvement of 
any kind on the balance of said land at this time. 

Question 12. What length of fence will it require to fence the E. 
! of sec. 36, T. 18., R. 7 E., and what is it worth to fence it ? 
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Ans. It will take about $700.00 to fence the portion of land not 
how fenced. 

Question 15. Do you know of the Slevins selling lands they re- 
ceived from Turney, under their mortgage, to any persons; if so, 
when and how much did they receive for the same ? 

Ans. They received from Oliver Holmes $1,600.00 for one 40 acres 
aud from D. W. Barkley $450.00 for a town lot, in town of Fairfield. 
This was, I think, in the year 1872. I don’t know that they sold 
any other lands. 

Question 14. Do you know who remove- the house Turney built 
on said lands ? 

Ans. Ido not. I know the house Turney put on said land 
91 was moved off shortly after the Slevins got possession. 

(Juestion 15. Do you know anything of the improvements 
on said lands in the years 1862, 1865, & 1864? 

Ans. My recollection is that in 1863, in the month of May, that 
the E. 3 of see. 36, T. 1 S., R. 7 E., was under fence and a portion of 
said land had been plowed and a portion was sowed in wheat at 
that time. I came through in May of 1863 and the fence was down, 
but shortly after the fences were all up. I was at home on a fur- 
lough at the time from the army, and had no opportunity to ob- 
serve the land after that time until I returned from the army, in 
iS64. 

(QJuestion 16. Who has been in possession of said land and pay- 
ing taxes on the same since vou returned from the army, in 1864? 

Ans. J. & J. Slevins, and for whom our firm of Beecher, George & 
Sailor have pay [paid] taxes on said lands for each year consecu- 
tively up to the year 1579. 
G. J. GEORGE. 
Subscribed and sworn to before me this 3lst day of May, 1880. 


JOHN L. HANDLEY, N. P. 


92 Unirep STatres OF AMERICA, 


Pe , “ya ere , 88: 
Southern District of the Stale of Illinois, County of Wayne, rf 


I, John L. Handley,a notary publie in and for the county of 
Wavne and State of Illinois, do hereby certify that the reason for 
taking the foregoing depositions is and the fact is that the testimony 
of the said witnesses are [is] material and necessary for the plain- 
tiffs in the original bill and the defendants in the cross-bill in the 
cause in the caption of the said deposition- named, and that the said 
witnesses lives [live] and did live, at the time of taking said depo- 
sition-, in and near the town of Fairfield, county of Wayne, and State 
of Illinois, the same being at a greater distance than one hundred 
miles from the city of Springfield, where the court at which it is 
expected the said cause will be tried was appointed by law to be 
held, to wit, more than one hundred miles therefrom. 

I further certify that on the 3lst day of May, A. D. 1880, I was 
attended at my oftice, in Fairfield, county of Wayne and State of 
Illinois aforesaid, by Robert P. Hanna, attorney for L. J. 5. Turney 
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and Robley D. Adams, parties herein, and the witnesses, 
93 Richard L. Boggs, William W. George, Adam Rinard, Oliver 

Holmes, Ezra T. Hall, and Gilbert J. George, who were of 
sound mind and lawful age; and the witnesses were by me carefully 
examined and cautioned and sworn to testify the truth, the whole 
truth, and nothing but the truth, and the depositions were by me 
reduced to writing in the presence of the witnesses and from their 
statements, and after carefully reading the same to the witnesses 
they subscribed the same in my presence. I have retained the said 
deposition- in my possession for the purpose of sealing up and direct- 
ing the same, with this certificate of the reasons aforesaid for taking 
said deposition-, with my own hand to the court for which the same 
were taken. 

And I do further certify that I am not of counsel nor attorney for 
either of the parties in said depositions and caption named, or in 
any way interested in the event of the said cause named in said 
caption. 7 

In testimony whereof I have hereunto set my hand and 
[seAL.] seal this 3lst day of May, in the year of our Lord one 
thousand eight hundred and eighty and of the Independ- 

94 ence of the United Seates the one hundred and fourth. 

JOHN L. HANDLEY, 

N. P., Wayne County, Illinois. 


(Endorsed :) Filed June 15, 1880. J. A. Jones, clerk. 


95 Unirep States or America, State of Illinois: 
United States Court, Southern District of Illinois. 


L. J. S. Turney ef a, | 
Us. 


Chanc’y. 
J. J. SteEvIN et al. j 


The defendants in above-styled cause will please take notice that 
complainants will proceed on the 3rd day of March, 1855, at the 
office of John L. Handley, mastery in chancery of Wayne county, 
Illinois, at his office, in Fairfield, Illinois, at the hour of 10 o’clock 
a. m. of said day, to take the evidence of John Geddis, Samuel 
Linder, G. J. George, Albert Sloan, and other witnesses to be used 
as evidence in said cause on the part of the complainant- in the 
original bill in said cause, and the evidence will be taken on the 
interrogatories as follows: 


Interrogatories to be Propounded to Each of said Witnesses that Shall be 
Produced. 


Interrogatory Ist. State your name, age, occupation, and place of 
residence. 

Interrogatory 2nd. Do you know the parties, complainauts £ re- 
spondents, in said cause or either of them? 


7 on 
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96 Interrogatories Srd. Are you acquainted with the land in 
dispute in this cause? If yes, state how long you have 
known it. 

Interrogatory 4th. Do you know anything about the timber on 
said lands? If you know of any timber being cut on said lands, 
state when, how much, and who cut it, and by - whose orders it was 
cut; also state the value of all timber cut or destroyed & how many 
trees, as near as you can. 

Interrogatory Sth. Were there any buildings erected on any part 
of said lands? If yes, state who built them, when they were built, 
and what became of them, if you know. 

Interrogatory 6th. If you know what became of the buildings on 
said lands, state it fully. 

Interrogatory 7th. State, if you know, the rental value of any such 
building, together with any inclosures therewith. If yes, state all 
you may know about it; state also the value of such building. 

[nterrogatory 8th. Do you know about any rails being moved 

from the west part of said land to the southeast forty acres 
97 of said land? If yes, state, as near as you can, when said 

rails were removed, by whom, and what was done with the 
fencing on said lands. 

Interrogatory 9th. Do you know of any one purchasing any of 
said lands from the respondents in this suit or the complainants in 
the cross-bill filed in this cause or any or either of them? If yes, 
state who it was & how the purchaser procured the possession of 
said land, if any possession was given him or procured by them. 

Interrogatory 10th. State all you may know, if anything, about 
the possession of said land from the year 1863 to the present time. 

Interrogatory 11. Do you know anything about any suit having 
been instituted by the respondents or any of them to recover pos- 
session of said land from the complainant, L. J.S. Turney, for forei- 
bly entery on said lands? If yes, state all you may know about any 
such suit. 

Interrogatory 12th. State any other fact or circumstance you may 
know of interest to either complainants or respondents in this suit. 

R. P. HANNA, 
98 Sol. for Comp’t Adams. 


Copy delivered and time waived. 
PALMER, ROBINSON & SHUTT, 
For Def'ts. 
Feb. 27, 1885. 


The undersigned mastery in chancery of Wayne county, Illinois, 
who was appointed by order of the circuit court of the United States 
for the southern district of Illinois to take depositions in the follow- 
ing causes, to wit: In equity, original bill—Leander J. S. Turney 
and Robley D. Adams vs. John Slevin and others; cross-bill—John 
Slevin and others vs. Leander J. S. Turney and Robley D. Adams, 
to be read as evidence on the trial of said causes, do- hereby certify 
that, in pursuance of the notice, interrogatory-s on the part of com- 
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plainants in the original bill and cross-interrogatorys on the 
of part of the defendants in the original bill to take the deposi- 
tions of the witnesses — hereto attached. 

I! further certify that all of said witnesses were duly sworn accord- 
ing to law to true answers make to the interrogatories and cross- 
interrogatories in said notice set forth, and the answers to said in- 
interrogatories and cross-interrogatories are as herein set forth; that 
the evidence was taken at my office, in the town of Fairfield, county 
of Wayne and State of Illinois, between the hours of ten o'clock a. 
m. and six o'clock p. m. of the third day of March, A. D. 1885. 


And now, on this third day of March, 1885, at my office, in Fair- 
field, Illinois, came ALBERT SLOAN, who, after. being duly sworn to 
testify in the foregoing cause, deposed as follows: 


Depositions of Albert Sloan. 


To interrogatory Ist. My name is Albert Sloan; my age 1s 

37 years; my residence is Fairfield, Illinois; my occupation a 
farmer. 

100 To interrogatory 2nd. I have known L. J.S. Turney for 
more than 30 years. I knew him at the time of lis death. 

I have known Robley D. Adams about 25 years. I am not person- 

ally acquainted with the defendants in the original bill. 

To interrogatory Srd. Lam acquainted with the land deseribed 
us the N. W. } N. W. }, sec. 6, T.258., R. 8 E., and E. 3 sec. 36, T. 
1S.,R.7 FE. This land was formerly owned by L. J.S. Turney, and 
he had it in his possession in 1860 and it was all in cultivation and 
it was all under fence. Mr. Turney left and went to Washington 
‘Territory in 1861; at that time it was in cultivation. L. J. S. Tur- 
ney did not return to Fairfield until 1869. The Slevins had this 
land in possession all the while Mr. Turney was in Washington 
Territory. They rented it to John B. Gash to put it in corn, I 
helped plant the corn for John B. Gash. The land then was under 
suflicient fencing to protect the crops while Gash had it in corn, 

Some vears after this G. J. George, as agent for Slevins, sold 
101 =a house that was standing on the land to Moses Nalley, and 

| purchased the house of Moses Nallevy and removed it to a 
lot adjoining the land in Fairfield. This was in the year 1876. It 
is the house that John Powell lives in now. It still stands on the 
lot I moved it on. The house is worth S700 or S800. It will rent 
for $8.00 per month readily, and would at the time it was moved, and 
would have rented for that amount on the land where it stood, as 1t 
was only moved about one hundred yards. 

To interrogatory 4th. When Turney left for Washington Terri- 
tory, in 1861, there was about SO acres of excellent good timber 
(mostly white oak) on said land, and about the year 1875 a large 
amount of the timber was cut and sold off of said land. Said tiin- 
ber was sold by G. J. George, as agent for the Slevins. The Slevins 
had had possession of the land for about ten years before that time. 
They took possession in the summer of 1563, and had peaceable pos- 
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session of all of said land from about 1863 until about 1875, and 

during that time all the good timber was cut off of said land. 
102. =It was sold by G. J. George, acting as the agent of John & 

James Slevin. A great amount of cord wood was also cut 
and sold off of said land by G. J. George during that time, and also 
G. J. George, as agent for Slevins, had a number of men mak- 
ing rails on said land. Samuel Linder, John Fitzgerald, William 
Venerable, and several other parties were engaged in cutting wood 
and making rails and cutting logs on said land in the years 1874 & 
1875, 1876. They were employed by G. J. George, as the agent of 
Slevins, to— said work. All the said land was in the possession of 
the Slevins at that time, except one 40 which was leased by the Slev- 
ins to Lewis J. Pider and one 40 which had before been sold to Oliver 
Holmes. He had one 40 in his possession, having purchased it of 
the Slevins. He still has it in his possession and all under improve- 
ment. 

To interrogatory 5th. There was a house on said lands, as stated 
in my answer to interrogatory third, and G. J. George was controlling 

the land and house, as agent of Slevins, and I rented the 
105 house of him while it stood on this land and paid him the 

rent. This was ip the year 1574 or ‘75. Mr. George after- 
wards sold the house to Nalley, as above stated, and I purchased the 
house of Nalley and removed it off the land. L. J.8. Turney had 
built the house. I know that Harvey Stewart rented the house and 
land before I lived there, while George & Saylor was the agents of 
Slevins and had possession of the lands. He lived there all one 
winter and part of the summer; I think about nine months or 
more in all. 

To interrogatories 6, 7, 8, & 9. I know nothing except above 
stated. 

To interrogatory 10. I know John and James Slevin had a part 
of the land rented to John B. Gash in the years 1864&’5. He had 
a part of .it in corn—I think about thirty-five acres—and paid them 
the rent. My uncle, Henry Baker, and myself planted and attended 
the corn for John Gash. John Gash also rented of the Slevins a 

portion of the land to pasture cattle on either that year or 
104. the year after, and he rented of the Slevins for that purpose. 

About this time or the year after a man by the name of 
W ooder. rented a portion of this land of the Slevins, and had it in 
corn and, I think, a part in oats. 
‘To interrogatory 12. I know of nothing else of interest to either 
party. : 

A. SLOAN. 


Subscribed and sworn to before me this 3rd day of March, A. D. 
1SS5. 


JOHN L. HANDLEY, 
Master in Chancery. 
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Deposition of Amanda Gaston. 


And at the same time and place came AMANDA Gaston, who, be- 
ing first duly sworn, on her oath says: 


To interrogatory Ist. My name is Amanda Gaston; my age is 49 
years; my residence, Wayne county, Illinois. 
‘lo interrogatory 2d. I have known L. J. S. Turney for 55 years. 
I have known Robley D. Adams 20 years. I have no ac- 
105 = quaintaaee with John and James Slevin, except by heresay. 
To interrogatory 3rd. [ know that John b. Gash had the 
land in question rented from John and James Slevin during the 
years 1864 and 1865, and had a part of the lands planted in corn 
and part of the land for pasture, and that Albert Sloan and Henry 
Baker worked for John B. Gash during those years in the corn erop. 
At the time this work was done Henry Baker was my husband. 
Henry Baker is now dead. Albert Sloan is my nephew, and this is 
why | know the facts above stated. Albert Sloan was living with 
me at the time he did the work. 
I know of nothing of benefit to either party under any of the in- 
terrogatories herein except above stated, except that L. J.S. Turney 
went to Washington ‘T’y in 1861 and did not return to Illinois until 


about A. D. 1869 or ’70. 
AMANDA GASTON. 


Subseribed and sworn to before me this 5rd day of March, 1885. 
JOUN 8S. HANDLEY, 


Master in Chancery. 


106 Deposition of Malinda Knight. 


Also at the same time and place came MALiInpa KwNicit, who, 
being duly sworn, on her oath deposes and says: 


To interrogatory Ist & 2nd. My name is Malinda Knight; age, 
50 years; residence, Wayne county, Illinois. Iam acquainted with 
the parties to this suit. 

To interrogatory 3rd. I know the land in controversy in this suit. 
It is the east half of see. 356, T. 1 8., 7, and northwest northwest, see. 
6, T.258.,8 E., in Wayne county, Illinois. I have lived in sight of 
the land most of the time for 89 years. Mr. Turney had the land 
under fence and in cultivation when I first knew it. 

To interrogatory- 4th, 5, 6, 7, 8, & 9. IT answer that I know noth- 
ing that may not be answered under interrogatory tenth. 

To interrogatory 10th. L. J. S. Turney left Illinois for Washing- 
ton Territory in the summer of 1861, and remained there until the 
year 1869, when he returned to Fairfield. My husband, John B. 

Gash, rented a part of the east half of section 56, T. 1 S., R.7 
107. ~—«K., from John and James Slevin in the years 1864 & 1865. 
Part of it he had in corn—about 30 or 35acres—and paid them 
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the rent for the same. Albert Sloan, Henry Baker, and Jerry 
Windle worked for John B. Gash at the time, attending the corn. 
Henry Baker and Jerry Windle are both dead at this time; John 
Lb. Gash died in the year 1866. I was married to him at the time 
and know that he rented this land the last two years of his life, 
which would be the year- 1864 and 1865. I know he paid the 
Slevins rent for these two years, but could not say whether he 
rented the land before those years or not. He also had a portion 
of the lands rented at the same time for pasture and pasture- cattle 
on the land during the year 1864. lle cut corn up in the fall to 
winter the cattleon. Except the portion he paid to John and James 
Slevin for rent, the land was all under fence at that time and could 
have been rented. I know that there was a house on the land at 
that time and a family living in it, but I don’t remember now what 
family it was; this house has been removed from the land, but I 

don’t know who moved it. The Slevins entered into posses- 
108 sion of the land a year or two before John Gash rented it 

from them. I think they got possession about the year 1862 
or 63. I know Turney left the land in 1861 and they took posses- 
sion shortly afterwards, and retained possession of said land until 
six or seven years ago. The house that I refer to as being moved 
off the land was not the house that Albert Sloan moved off. There 
was two houses removed from said lands while the Slevins had it 
i) possession. I think in the vear 1876 all houses and fences had 
been removed from the land and the lands all thrown out to the 
commons, except one 40 acres that the Riders had under fence and 
one 40 acres that Oliver Holmes had purchased of the Slevins some 
years before. He had that in bis possession. It was all under fence 
and in cultivation at the time. 

To interrogatory 11th. I know that about the year 1875 or ’76 L. 
J.S. Turney made an attempt to get possession of a part of said 
land and put a tenant in one of the houses in the night, and some 

legal proceeding was immediately commenced by the Slevins 
109 ~—or by their attorneys, George & Sailor, to recover possession 

of said land, and very shortly afterwards Turney was dispos- 
sessed and the Slevins got possession of the lands. 

‘To interrogatory 12th. I know of no other fact or circumstances, 
that | now think of, of benefit to either party in this suit. 

MALIND- KNIGHT. 


Subseribed and sworn to before me this 3rd day of March, A. D. 


1SS5. ‘ 
JOUN S. HANDLEY, 
Master in Chancery. 
110 Deposition of Jno. T. Fitzgerrald. 


And at the same time and place came Jonn T. Firzserrenp, 
who, being first duly sworn, on his oath deposes and says: 

Ans. to interrogatory Ist. My name is John T. Fitzgerreld ; am 
6—245 
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40 years of age; occupation, farmer ; residence, Wayne county, Illi- 
nois. 

Ans. to interrogatory 2nd. I was well acquainted with L. J.S. 
Turney. I knew him about 25 years before he died. [ have known 
Robley D. Adams about 20 years. | 

Ans. to interrogatory 3d. I have no personal acquaintance with 
tie Slevins. I know that the firm of Beecher, George and Sailor 
were the agents of the Slevins. 

Ans. to interrogatory 4th. I know the land in question deseribed 
as follows: N. W.} N.W. } sec. 6, T.2S., R. 8 E.,and E. } sec. 36, 
T.1S. R.7 E. G. J. George, as agent for the Slevins, employed 
myself and ray brother-in-law, William Venable, to cut wood and 
make rails and stakes on this land in the years 1874 or 1875. | 
think we cut 12 or 15 cords of wood or more before I quit, and 
about 1,000 or 2,000 rails and about 300 or 400 hundred stakes.  G. 
J. George, as the agent of Slevins, paid us for the work. I don’t re- 
member how many rails or stakes my brother-in-law made after 
I quit work. We were paid $10.00 per thousand: to make the rails 

and stakes. Rails and stakes after they are made of good 
111) =white oak such as we had are worth $35.00 per thousand ; 

that would make the timber worth $25.00 per thousand. I 
know that Samuel Linder was emploved about that time to cut and 
haul saw logs off the land. 

Ans. to interrogatory 10th. The lands up to that time was under 
fence and in cultivation, except the 80 acres of timber, and was in 
the possession of the Slevins, and G. J. George was acting as their 
agent. One 40 acres was in the possession and under the control of 
L.. J. Rider, who got possession of the Slevins and is in possession 
of said land up to this time. About the vear 1865 or 1866 Mr. 
Wooden bad a portion of this land rented from the Slevins and had 
it in corn, and [| worked for Mr. Wooden and cut and shocks corn 
for him on this land. My father also worked for Mr. Wooden on 
this land at that time in his corn crop. The Slevins had possession 
of the land, and at that time it was all under fence and all in culti- 
vation except the SO acres that was timber. The timber land was 
all inside the fence. John B. Gash had a portion of this land rented 

from the Slevins and pastured cattle on it. | work- for John B. 
1120) Gash. This was in the vear 1865. The Slevins took posses- 

sion of the land in the summer of 1863. [| know that other 
logs and timber was sold and taken off the land in 1875 and all 
the fencing was sold and taken off the land except the fence 
around the Rider 40 acres. G. J. George sold the timber and rails 
and had them removed. Mr. George was acting as the agent of the 
Slevins at the time. I know of nothing connected with this case In 
any way of interest to the parties except as stated in answer to the 
above interrogatories. 


JOHN T. FITZGERREL. 


Subseribed and sworn to before me this 3rd day of March, A. D. 
1855. 


JOHN 8S. HANDLEY, 
Master in Chancery. 
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113 Deposition of Samuel Linder. 


Also, at the same time and place, came SamMuet LINpER, who, 
being first duly sworn on the part of complainant in the origival 
bill, deposes and says : 


Ans. to interrogatory Ist. My name is Samuel Linder; aged 43 
years; occupation, farmer: and reside in Wayne county, Illinois. 

Ans. to interrogatory 2nd. | was acquainted with Leander J. S. 
Turney. I have known him all my life up to the time of his death. 
[ have known Robley D. Adams for more than twenty years. [am 
not acquainted with the defendants. 

Ans. to interrogatory 3rd. [| know the land described as the east 
half of see. 36, T.158., R. 7 E., and the N. W. } N. W. } see. 6, T. 2 
S., Rh. 8 E. I have known this land more than 30 years. It was all 
under fence and in cultivation before the war. 

Ans. to interrogatory 4th. It was cultivated by L. J. 5S. Turney 
and his tenants up to the summer of 1863, when the Slevins took 
possession of said land, by their agents, Beecher, George and Sailor, 
during the summer and fall of the year 1875. I cut logs on said 
lands for purpose of being sawed into lumber. I think there was 
about 200 saw logs cut on the said land. The saw logs were worth 
from one dollar and a half to two dollars and a half each and would 

certainly average two dollars each. The logs were cut by 
114 the authority of G. J. George, who was the agent for John 

and J. Slevin, whothen claimed toown theland. Mr. George 
was a member of the law firm of Beecher, George & Sailor. They 
had had the lands in possession for several years and exercised 
ownership over it by paying taxes, removing and repairing fences, 
cutting timber, and selling the same, from the land, and selling and 
removing houses from the land. 

Ans. to interrogatory 12th. They also had Lewis J. Rider in pos- 
session of part of this land for several years. Said Rider used the land 
for pasture. He is still in possession of that portion of the land and 
has had possession for fifteen years or more. Mr. Rider was put in 
possession of said land by Beecher, George & Sailor, who were acting 
as agents for the said Slevins. During the year 186] Mr. Turney was 
appointed by President Lincoln secretary of Washington Territory, 
and immediately went there and remained until December, 1869, when 
he returned to Fairfield, Wayne county, Ills. During his absence, 
from the summer of 1863, the Slevins had continuous possession of 
the said lands by themselves and their agents and exercise- owner- 

ship over it. It was all under fence and in cultivation in 
115 the summer of 1863, when they took possession of it, and they 

kept continuous possession of it until 1875, except one 40 
acres they sold to Oliver Holmes, and he has held possession of that 
40 acres ever since and is now in possession of the same and living 
on it. He bought it from the Slevins and they gave him possession. 
Lewis J. Rider also purchased 40 acres from the Slevins, and they 
gave him possession and he still has possession of it. He had been 
in possession of that piece, under the Slevins, for several years be- 
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fore he bought it from tiie Slevins, and still has possession of it. He 
used it for pasture while he rented it from the Slevins and still uses 
it for pasture and meadow. ‘There was a house on the land before 
Mr. Turney went to Washington Territory, and during his absence 
and while the Slevins were in possession of the land the house was 
moved off the land. I don’t remember now who removed it. In 
the winter of 1875 & 1876 there was about 5,000 rails and stakes 
made on the land. They were made by authority of G. J. George, 
as agent of the Slevins, and a portion of them were put on 
116 said land and a portion of them were removed from the land. 
The rails and stakes when made are worth about $55.00 per 
thousand, and it was worth about $10 per thousand to make them. 
I should therefore estimate that the timber used in making the rails 
and stakes were worth $25.00 per thousand or $125.00 in all. The 
rails and stakes were made by John Fitzjerreld, William Venable, 
Charles Swansee, Joseph Williams, and Riley and Charles Rose. A 
portion of the rails were removed and put on the farm of G. J. George, 
adjoining this land. These rails and stake- were made by the order 
and direction of G. J. George, as the agent of the Slevins. There 
was also a new house built on the land by L. J.S. Turney, which 
the Slevins sold to Albert Sloan and he moved it off the land. 
SAMUEL LINDER. 


Subseribed and sworn to before me this 3rd day of Mareh, 1885. 
JOUN S. HANDLEY, 


Master in Chancery. 


117 Deposition of Harvey T. Stewart. 


And at the same time and — came Harvey T. Stewart, who, 
being first duly sworn, on his oath says : 


Ans. to interrogatory Ist. My name is Harvey T. Stewart; my 
age, O4 years; occupation, brick-maker; residence, Wayne county, 
I} Is. 

Ans. to interrogatory 2d. I had only a slight acquaintance with 
L. J. S. Turney; have known Robley D. Adams about 12 years. 
I have no personal acquaintance with Jolin & James Slevins. 

Ans. to interrogatory 3d. [ am acquainted with the E. } see. 36, 
2.16, 3.72. 

Ans. to interrogatory 10. I leased the whole of this land from John 
and James Slevin, through G. J. George, their agent, in the year 1874, 
and G. J. George sent to the Slevins and got a written lease, in du- 
plicate, signed by the Slevins. They held one copy and I held the 
other. Under this lease I staid on the land until Nov. Ist, 1875. I 
destroyed my copy of the lease after | moved off the land. After I 
went on the land under this lease the Slevins, by G. J. George, their 
agent, furnished me the material to build an addition to the house, 
and I paid my rent or a portion of it by doing the work on the 
house. I was to have my fuel off the land on condition that I was 
to see that no one else took any timber or wood off the land. 


ET AL. 


LEANDER J. 8S. TURNEY 


118 When I left the land I moved to Christian county, and before 
I left I notified G. J. George, as the agent of the Slevins, and 
it was agreeable to him. I left the land before my lease expired. 
G. J. George told me to let no one take timber off the land; that he 
had given no person permission to take timber that year and no 
one had any right to take timber off the land without his permission. 
The house mentioned above is the same house that Albert Sloan 
moved off the land to a lot in Fairfield adjoining the land. It is 
the house that John Powell now lives in. The house had been oc- 
cupied by a family named Richardson before | moved in. 
I have nothing further of interest to state that would be of benefit 
to either of the parties under the interrogatories hereto attached. 


HARVEY T. STEWART. 


Subseribed and sworn to before me this 3rd day of March, 1885. 
JOHN S. HANDLEY, 
Master in Chancery. 


119 Deposition of Joseph Williams. 


Also at the same time and place came JoserpnH WILLIAMS, who, 
being first duly sworn, on his oath deposes and says: 


Ans. to interrogatory 1. My name is Joseph Williams, aged 28 
years ; occupation, farmer, and live in W ayne county, [llinois. 

Ans. to es atory 3. I know the E. } sec.'36, T. 1S, R.7 E., 
and the N. W. 4 N. W. } see. 6, T. 28., R. 8 E., and I have soon 
the land about 15 years. 

Ans. to interrogatory 2d. I have some little acquaintance with L. 
J.S. Turney, and I have known Robley D. Adams about 15 years. 
I was not personally acquainted with the Slevins, but I know the 
firm of Beecher, George & Sailor, their agents. George and Sailor, 
of the said firm, had the land in possession as the agents of the 
Slevins in the years 1874 and 1875, and were cutting and selling 
timber off the land. 

Ans. to interrogatory 4. I was employed by G. J. George to cut 
saw logs. I worked at the time with Samuel Linder. I think we 
cut about 100 logs for John Gaddis. ‘The logs were hauled by Henry 
Snyder, Samuel Linder, and Alexander Johnson. The logs we cut 
were from good timber, making from two to five logs to the tree. 
The logs were worth about, on average, from $2 to $2.50 each. I 

have worked at cutting timber a long time and know the 
120 ~vaiue of timber. I have been engaged in cutting logs this 

winter. I think Howard Dean and other parties were cutting 
and hauling logs off the land at the same time. The valuable tim- 
ber was all sold off the land at that time by George & Sailor, agents 
of the Slevins. 

About or near the same time I was employed by G. J. George, as 
agent of the Slevins, to cut and make fence rails on said lands. I 
think I took a contract to make 2,000 rails at $1.00 per hundred, 
$10.00 per thousand. The rails were worth, after they were made, 
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$35.00 per thousand. 


the land was timber and the balance was prairie land under culti- 


ration. I think I made between 700 and SO0Ustakes. They were made 
out of good sound timber and were worth as much as the rails. G. 


J. George employed me to make the rails and stakes, and paid me 
for the work as agentof theSlevins. ‘They called it the Slevin land. 
I did not know the Slevins myself. 
121 Ans. to interrogatory 11. About the winter of 1874 
L. J.S. Turney had returned from Washington Territory and 
endeavored to regain possession of the land from the Slevins, 
and put aman by the name of Nalley in possession of a house on 
the land, brt the Slevins dispossessed him in a month or two by an 
action of forceable entry, and the Slevins again had the land in their 
possession. They had the land in peaceable possession ever since 
[ have known the land, except the month or two stated above, when 
Turney attempted to take possession of the land by putting a man 
in the house. The house was immediately sold by G.J. George, the 
agent of the Slevins, and was moved off the land by Albert Sloan. 
I ‘helped Sloan move the house off the land. It was moved onto a 
lot in Fairfield adjoining the land.  Itis the house that John Powell 
lives in at this time and is worth from S700 to $800.00, and would 
readily rent for $800 per inonth. The house was moved off the land 
in the fall of the year 1876. I know of nothing else of interest to 
either of the parties under the interrogatories herein. 


J. W. WILLIAMS. 


122 Subseribed and sworn to before me this 3rd day of March, 
1885. : 
JOHN S. HANDLEY, 
Master in Chancery. 


Deposition of John Gaddis. 


Also at the same time and place came Joun Gappis, who, being 
first duly sworn, on his oath deposes and says: 


Ans. to interrogatory 1. My name is John Gaddis ; age, 51 years; 
residence, Wayne county, Illinois; occupation, miller. 

Ans. to interrogatory 2. | was acquainted with L. J. 8. Turney 
before his death, and I have known Robley D. Adams about ten 
years. | am not acquainted with with the Slevins. I know the firm 
of Beecher, George & 8: ailor, the agents for the Slevins. 

Ans. to interrogatory : o. Lam acquainted with the % deseribed 
as the EK. 3 of see. 36, T. 1 S., Rt. 7 E., and the N. E. . E. } sec. 6, 
71.28., &. 8 EB. 

Ans. to interrogatory 4. I bought some logs, I think, in the year 
1875 that was cut off the FE.) see. 36, T. 18S., R.7 E. I bought 
them from G. J. George, of the firm of Beecher, George & 

Satlor. Ile had the land in his possession at the time. I can- 
123 not tell exactly how many logs I bought, but think between 
40 or 5U. I bought the logs in the tree, and cut and hauled 


[ think the timber would be worth $25.00 per 
thousand. It was extra good white-oak timber. About 80 acres of 


ovum 
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them myself. I paid G. J. George for the logs. I don’t remember 
the amount I paid him, but think the trees would average two logs 
each, worth about 50 ets. each. The logs I got were inferior. Most 
of the good logs had been cut off the land and sold the year or two 
before. The logs I got I hire- Henry Snyder to cut and haul for 
me. 


JOHN GADDIS. 


Subscribed and sworn to before me this 3rd day of March, 1885. 
JOHN L. HANDLEY, 
Master in Chancery. 


STATE OF ILLINOIS, } 
: . 88: 
1] ayne ( ounty, j 


|, John L. Handley, master in chancery in and for said county of 

Wayne and State aforesaid, do hereby certify that the above and 

foregoing depositions of Albert Sloan, Amanda Gaston, 

124 Malinda Knight, John Fitzgerreld, Samuel Linder, Harvey 

Stewart, Joseph Williams, and John Gaddis were this day 

taken before me, at my office, in the city of Fairfield, in said Wayne 
county, commencing at the hour of 10 o'clock a. m. of said day. 

That each of said witnesses were duly sworn to depose the truth 

and the whole truth in answer to the interrogatories hereto attached, 


and that each of said witnesses, after his deposition had been written 
and read over to him, signed his name and swore to the same in my 
presence. , 
Given under my hand this 3rd day of Mareh, A. D. 1885. 
JOHN L. HANDLEY, [seat.] 
Master in Chancery. 
(Indorsed:) Filed March 6, 1885. J. A. Jones, clerk. Opened at 
request of Maj. B. Wilson March 7,785. J. A. Jones, clerk. 
125 Defendants’ Evidence. 
In the Cireuit Court of the United States for the Southern District 
of Illinois. 
L. J. S. Turney et al. 
3 » > { ’ ’ 
es ., In Chancery. 
p JAMES SLEVIN ef al. 


Deposition of A rch. Merrielees. 

Testimony and proof produced before John A. Jones, master in 
chancery of said circuit court, at his office, in the city of Spring- 
field, on the 18th day of May, 1880. 

ARCHIBALD MIRRIELEEs, being first duly sworn, deposes and says, 
in answer to the following interrogatories : 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. Archibald Mirrielees; 48; Cincinnati, Ohio; accountant and 


48 AUGUST TRUM, TRUSTER, &¢., VS. ' 


acting as book-keeper for the trustees of the estate of J. & J. Slevin 
& Co., in bankruptey, adjudicated as such in the United States dis- 
trict court for the southern district of Ohio, case No. 1711, and de-, 
fendant herein. 
Int. 2. Are you conversant, as such accountant, with the books 
and papers of said bankrupts in your charge as such book-keeper, 
and whether you recognize the papers shown you as_ part 
thereof ? 
126 Ans. I do. \ This paper marked “ Exhibit A” is an original 
mortgage, dated November 21st, 1855, to secure one note for 
the sum of $2,000.00, payable 2 years after date, November 21st, 
1853, payable to the orde: of J. & J. Slevin, for value received, and 
signed by L. J. S. Turney, party to this suit, and acknowledged by 
said Turney said November 21st, 1555, before J. G. Barkley, clerk 
of the Wayne county circuit court, upon the E. 3 of see. 36, T.15., 
R.7 E., and N. W. ¢ N. W. } sec. 6, T.25S., R. 8 E. | 
[ also present a transcript of proceedings in the cireuit court of 
Clinton county, Illinois, ina suit of foreclosure of the above-described 
mortgage by said J. & J. Slevin against said L.J.S. Turney, and the 
same is marked “ Exhibit B” herein. 
| also present transcript of proceedings in the circuit court of 
Clinton county, Illinois, marked “ Exhibit C,” in a suit in chancery 
by Charles W. Eldridge against said L. J.S. Turney and others for ? 
the foreclosure of a mortgage given on the 6th day of September, 
IS51, by L. J.S. Turney aforesaid and Elizabeth Turney, his wife, to 
Charles W. Eldridge, upon the E. } of see. 36, T. 1 S8., R.7 E., to se- 
cure the payment of 1 promissory note, signed by said Turney, 
127. = for — sum of $900.00, payable, as on — before January Ist, 
1856, to Charles W. Eldridge or order, with interest from date, 
6th September, 1851, annually, and that thereafter the said Slevins, 
by subsequent proceedings, succeeded to the ownership of said prem- 
ises and received master’s deeds thereon, as will appear in the fol-’ 
lowing exhibits, hereafter to be designated. 
I also present transcript of proceedings in the cireuit court of 
Clinton county, Illinois, in a foreclosure of a mortgage by Edwin 
Beecher for the use of J. & J. Slevin against said L. J. S. Turney ; 
said mortgage is dated July 30th, 1855, executed by L. J. 8S. Turney 
to Edwin Beecher, upon the I. 3 of sec. 36, T. 18., R.7 E., also out- 
lot No. 7,in Turney’s Second Addition to the town of Fairfield, county 
of Wayne, Illinois, to secure the payment of one note, dated July 30, = 
1853, payable, on or before the Ist day of March next, to said Edwin 
Beecher or order, for the sum of $337.00, money loaned, with interest 
from date, at rate of ten per cent. per annum, and that by subse- ‘ 
quent proceedings the title passed to said J. & J. Slevin. Said copy 
of proceedings is marked “ Exhibit D.” 
I also present master’s deeds to said Slevins, which I ask to have 
marked Exhibits E & F. 
128 I also present a tax deed from A. Campbell, sheriffof Wayne 
Co., Ills., to Jolin Slevin, one of the parties to this suit, dated 
June 10, 1862, on the E. } — 86, T.18., R. 7 E., and N. W.1 N. W. 
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} sec. 6, — 28., R. 8 E., for consideration of $20.82, and marked 
“Exhibit G.” 

I also present tax receipts showing payment of taxes upon the 
aforesaid lands by said Slevins, parties herein, for the years men- 
tioned in said receipts, being for the years 1862, 1864, 1865, 1866, 
1867, 1868, 1869, 1870, 1871, 1872, 1875, 1874, 1875, 1876, 1877, 1878; 
said receipts marked Exhibit H. 

I also present a statement taken from the books of said company 
(J. & J.S.& Co.) showing dates and amounts paid out by said com- 
pany for costs and taxes of said lands and foreclosure, marked “ Ex- 
ribit 1.” 

I also present a statement from the books of said company giving 
dates and amounts of moneys received on account of sales by said 
company of any partsof the above lands, marked “ Exhibit J.” 

Upon a full and carefull examination of the books of said com- 

pany I fail to find any other credits, either on account of sales 
1290 or rents received for use of said lands or any portion thereof, 
and I am justified in saying there are none, except I find 
a credit April 9, 1879, of $17.10 for rent for using a portion of the 
ground. 
ARCH. MERRIELEES. 


Complainants by R. D. Adams, their solicitor, object to testimony 
of Archibald Merrielees. 


Subscribed and sworn to before me this 18th day of May, A. D. 
18S0. 
J. A. JONES, 
M.C. U.S.C. 0,8. D. Ils. 


During the pendeney of this suit and during the year 1879 the 
N. W. } of N. W. } of sec. 6 was sold by trustees of Slevins for 
SSOO.00. 

ARCH. MERRIELEES. 


Subscribed and sworn to before me this 18th day of May. 
J. A. JONES, 
M.C.ULS. C0. GC, 8. D. Ills. 


(Endorsed :) Filed May 18th, 1880. J. A. Jones, clerk. 


130 “Exnipit A.” 
Exhibit “A” to Deposition of Arch. Merrielees. 


This deed, made this 21st day of November, A. D. 1853, between 
Leander Jay S. Turney, of the county of Wayne and State of Illi- 
nois, of the first part, and James Slevin and John Slevin, partners 
trading under thestyle of J. & J. Slevin, of the city of Cincinnati and 
State of Ohio, of the second part, witnesseth : 

That the said party of the first part, in consideration of the sum 
7—243 
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of two thousand dollars to him in hand paid by the said second par- 
ties, has granted, bargained, and sold, and does hereby convey, unto 
the said second parties, their heirs and assigns, the following-deseribed 
tracts of land, situate in said Wayne county and State of Illinois, viz: 
The east half of section thirty-six, in township ove south, of range 
seven east, and the northwest quarter of northwest quarter of sec- 
tion six, in township two south, of range eight east; to have and to 
hold said conveyed premises, with the appurtenances, unto the said 
parties of the second part, their heirs and assigns forever. 

The condition, however, of the foregoing conveyance is such that 

whereas the said Turney has this day executed to said second 
151  ~=parties his promissory note for the sum of two thousand dol- 
lars, payable two years after the date thereof, now, if said 

Turney shall pay off said note at maturity, then this conveyance to 
be void ; otherwise to remain in full foree and virtue. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 

LE. JAY S. TURNEY. [SsEAt. ] 

(Mndorsed:) Filed 21st Nov., 1855, and recorded in Mortgage 
Book “A,” page 5. J. G. Barkley, cl’k & ex O. recorder of Wayne 
Co., Ills. 


eal 


STATE OF ILLINOTs, | 

Wayne County. | 

This day personally appeared before the undersigned, clerk of the 
circuit court in and for said county, Leander Jay S. Turney, whose 
name appears to the foregoing mortgage and who is personally known 
to me to be the real person who executed the same, and acknowl- 
edged the execution thereof to be this [his] act and deed for the 
uses and purposes therein mentioned. 

Given under my hand and the seal of said court, at Fair- 
[seaL.] field, this 21st day of Nov., 1853. 
J. G. BARKLEY, CU. 
132 “Exuipir E.” 
Erhibit “FE” to Dep’s'n of Arch. Mervielees. 

Whereas at the May term of the cireuit court of the county of 
Clinton, in the State of Illinois, in the year A. D. 1856, the follow- 
ing orders and decree was [were] made by said court in the following 
cause, to wit: 

“James & JOHN SLEVIN ) 
US. sill to Foreclose Mortgage. 
L. JAY S. TURNEY. 
Change of venue from Wayne county. 


{2-dollar int. revenue stamp. J.G. B.. 2lst July, 1865. 2-dollar int. revenue 
stamp. ] 
[ J. i. = Beet July, 1863. Il-dollar int. revenue stamp. ] 


And now, at this time, comes the complainants, by Haynie & 
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Beecher, their solicitors, and the defendant having filed his answer 
tu thecomplainants’ bill within the rule taken against him on a former 
day of this term, and this cause came [coming] on for hearing upon 
bill and answer, and the court having examined the complainants’ 
bill, as well as the answer of the defendant, and after hearing argu- 
ments of counsel and being sufficiently advised in the premises, it is 
ordered by the court that this cause, together with the mortgage, be 
referred to the master in chancery of this court for the computation 

of the amount of principal and interest due; and the master 
~ 153 having so computed to the court that there is due upon said 
mortgage as principal the sum of two thousand dollars and 
for interest the sum of sixty dollars, making together the sum of 
two thousand and sixty dollars, it is therefore ordered and decreed 
by the court that the said defendant pay or cause to be paid to the 
said complainants, on or beyore thie first day of the next term of this 
court, the said sum of two thousand and sixty dollars, and in de- 
fault of such payment the said defendant and all persons claiming 
by, through, or under him be forever barred and foreclosed of and 
from all equity of redemption in the premises hereinafter described, 
and that the mortgaged premiscs described as follows, to wit: The 
east half of section thirty-six, in township one south, of range seven 
east, and the northwest quarter of the northwest quarter of section 
No. six, township two south, of range eight east, all in said county 
of Wayne and in mortgage, be sold to the highest and best bidder 
for cash by the master in chancery in and for the county of 
134. Wayne and State of Illinois, who is hereby appointed a com- 
missioner for that purpose, the said master first giving six 
weeks’ notice of the time, terms, and place of sale in some news- 
paper nearest the premises and by posting up written advertise- 
ments of the same in four of the most public places in said county 
of Wayne, and, upon such sale being made, to pay, first, the costs of 
this proceeding and the costs of such sale, and then pay to the said 
complainants the said sum of two thousand and sixty dollars, and 
the balance, if any, bring*into court to be subject to its disposition. 
And it is further ordered and decreed by the court that the said 
master in chancery of said county of Wayne, upon such sale being 
made, execute to the purchaser or purchasers a certificate of pur- 
chase of the premises sold, and that he make report of his proceed- 
ings herein, &c.” 


And whereas also, at the August term of the aforesaid court, in 
the year 1860, the following orders and decree was [were] made by 
said court in the said last aforesaid mentioned cause, to wit: 

And now, at this time, to wit, August 17th, comes the said 

135) = complainant, by Underwood, his solicitor, and the said de- 
fendant in person, and the said defendant moves the court to 

set aside the sale of the premises in the decree of foreclosure made 
and entered at the May term of this court, A. D. 1856, made by the 
master in chancery of the county of Wayne, in the State of Illinois; 
and after the argument of counsel and examination of exhibits and 
proofs, the court being sufficiently advised in the premises, the mo- 
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tion is allowed by the court. 
that the sale of the premises described in the decree of foreclosure 
in the above-entitled cause, as made and entered at this May term 
of this court, A. D. 1856, be set aside, and that J.G. Barkley, master 
in chancery of the county of Wayne and State of Illinois, resell the 
premises described in the said decree of foreclosure, and that he have 
the premises described in said decree advertised, as provided in said 
decree, by giving six weeks’ notice of the time, terms, and place of 
sale in some newspaper nearest the land and by posting up written 

or printed notices of the said sale in four of the most public 
136 places in the said county of Wayne, and, upon such being 

made according to the provisions of said decree, that he re- 
port the same to the next term of this court, and that this cause be 
continued, Xe. 

And whereas also, on the 5th day of April, 1862, 1, Joseph G. 
Barkley, the master in chancery in and for said Wayne county, in 
the State of Illinois, appointed as aforesaid in the three foregoing 
‘auses, after having — six weeks’ notice of the time, place, and terms 
of said sale in the “ Prairie Pioneer,” a public newspaper published 
at Fairfield, in said Wayne county, Illinois, and also posting up 
four notices thereof in four of the most public places in said Wayne 
county, proceeded, at the door of the court-house, in Fairfield, in 
said Wayne county, to sell said mortgaged premises to the highest 
bidder for cash, and at said sale Charles A. Beecher bid the several 
amounts on the said several tracts of land mentioned, viz: Five 
hundred and twenty-five dollars for the southwest fourth of the 
southeast quarter of section No. thirty-six (S. W.S. E.,36); five bun- 
dred and twenty-five dollars for southeast quarter of the southeast 

quarter of section thirty-six (S. E.S. E., 36); five hundred 
137 ~— and twelve dollars for the northwest fourth of the southeast 
quarter of section thirty-six (N. W. 8. E., 36); five hundred 
dollars for the southwest fourth of the northeast quarter of section 
thirty-six (S. W. N. E., 36); five hundred dollars for the southeast 
fourth of the northeast quarter of section thirty-six (S. E. N. E., 36); 


four hundred and thirty-eight dollars for the northeast fourth of 


the northeast quarter of section thirty-six (N. E. N. E.,36), and four 
hundred and thirty-eight dollars for the northwest fourth of the 
northeast quarter of section thirty-six (N. W. N. E.,36), all in town- 
ship one south, of range seven east, and situate in said Wayne 
county, Illinois; while[{ which] being the highest and best bid offered 
for the said several tracts of land, the same was struck off to him at 
and for those prices, and the term of fifteen months having expired 
since the sale of said land and the same remaining unredeemed, 
and the said Charles A. Beecher having duly assigned his certificate 
of purchase to James and Jolin Slevin: 

Now, therefore, know all men by these presents that I, Joseph G. 
Barkley, master in chancery of Wayne county, Illinois, appointed 
as aforesaid, in consideration of the premises and in the further con- 

sideration of the sum of thirty-nine hundred and fifty dol- 
138s lars to me paid, have granted, bargained, and sold, and do 
hereby convey unto the said James and Jolin Slevin the said 


It is therefore ordered by the court ' 


reo 


S. TURNEY VO 
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several traets of land, being the east half of section No. thirty-six, in 
township one south, of range seven east, situate in said Wayne 
county, Illinois; to have and to hold said tract of land, with the 
appurtenances, unto them, the said James & John Slevin, assignees as 
aforesaid, and to their heirs and assigns forever, as fully and in every 
respect us I, the said master in chancery as aforesaid, may, can, 
or ought to convey the same. 

In testimony whereof I have hereunto set my hand and affixed 
my seal this 21st day of July, A. D. 1865. 

JOSEPH G. BARKLEY, [sear] 
Master in Chancery of Wayne Co., Ills. 


Strate or ILiinots, | , 
Wayne County, f° 


Before the undersigned, clerk of the cireuit court in and for said 
county, personally appeared Joseph G. Barkley, master in chancery 
of said Wayne county, and whose name appears to the foregoing 

conveyance and who is known to me to be the real person who 
139 ~~ executed the sume, and acknowledged the same to be his act 
and deed for the purposes therein mentioned. 
Given under my hand and the seal of said court, at 
[seaL.] Fairfield, this 21st of July, 1863. 
R. B. SLOCUMBsS, CUE. 


(Endorsed :) Filed 22nd July, 1863, and recorded in Book P, page 
5300. RK. B. Slocumbs, el’k. | 


Whereas at the May term, 1856, of the cireuit court of the county 
of Clinton county, in the State of Illinois, the following decree was 
made by said court, to wit: 


Exuipsit “ F.” 
kxhilit “F” to Depos’n of Arch. Merrielees. 


“J. & J. SLEVIN 
Us. » Bill to Foreclose Mortgage. 
L. Jay S. TuRNEY. 


Change of venue from Wayne county. 


And now, at this time, come tle complainants, by Haynie & Beecher, 
their solicitors, and the defendant having filed his answer to the 
complainants’ bill within the — taken against him on a former day 
of this term, and this cause came [coming] on for hearing upon bill 

and answer, and the court having examined the complain- 
140 ~—s ants’ bill, as well as the answer of the said defendant, and 

after hearing the argumentof counsel and being sufficiently 
advised in the premises— | 

It is ordered by the court that this cause, together with the mort- 
gage, be referred to the master in chancery of this court for the com- 
putation of the amount of principal and interest due, and the master, 
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having so computed, reports to the court that there is due upon said 
mortgage as principal the sum of two thousand dollars and for in- 
terest the sum of sixty dollars, making together the sum of two 
thousand and sixty dollars. 

[t is therefore ordered and decreed by the court that the said de- 
fendant pay or cause to be paid to the said complainants on or be- 
fore the first day of the next term of this court the said sum of two 
thousand and sixty dollars, and in default of such payment the 
said defendant and all persons claiming by, through or under him 
be forever barred and foreclosed of and from all equity of redemp- 
tion in the premises hereinafter described, and that the mortgaged 
premises described as follows, to wit: The east half of section num- 

ber thirty-six, in township one south, of range seven ‘east, 
141) = and the northwest quarter of the northwest quarter of section 

No. ‘six, township two south, range eight east, all in said 
county of Wayne and in mortgage, be sold to the highest and best 
bidder, for cash, by the master in chancery in and for the county of 
Wayne and State of Illinois, who is hereby appointed a commis- 
sioner for that purpose, the said master first giving six weeks’ 
notice of the time, terms, and place of sale in some newspaper near- 
est the premises and by posting up written advertisements of the 
same In four of the most public places in said county of Wayne, 
and upon such sale being made to pay, first, the costs of this pro- 
ceeding and the costs of such sale, and then pay to the said com- 
plainants the said sum of two thousand and sixty dollars, and the 
balance, if any, bring into court, to be subject to its disposition ; 
and it is further ordered and deereed by the court that the said 
inaster In chancery of said county of Wayne, upon such sale being 
made, execute to the purchaser or purchasers thereof a certificate of 
purchase of the premises sold, and that he make report of his pro- 
eeedings herein, &c.” 


And whereas, also, at the August term of the circuit court 
142 aforesaid, in the year 1860, the following order was made by 
said court in the aforesaid cause, to wit: 


“J. & J. SLEVIN ) 
vs. - Bill to Foreclose Mortgage. 
L. JAY S. TuRNEY. 


And now, at — time, to wit, August 17th, comes the said complain- 
ants, by Underwood, their solicitors, and the said defendant in per- 
son, and the said defendant moved the court to set aside the sale 
of the premises in the decree of foreclosure made and entered at the 
May term of this court, A. D. 1856, made by said master in chan- 
cery of the county of Wayne, in the State of Illinois, and, after argu- 
ment of counsel and examination of exhibits and proofs, the court 
being sufficiently advised in the premises, the motion is allowed by 
the court. It is therefore ordered by the court that the sale of the 
premises described in the decree of foreclosure in the above-entitled 
cause, as made and entered at the May term of this court, A. D. 1856, 
be set aside, and that J.G. Barkley, master in chancery of the county 
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of Wayne and State of Illinois, resell the premises described in said 

decree of foreclosure, and that he have the premises described 
143 in said decree advertised, as provided in said decree, by giv- 

ing six weeks’ notice of the time, terms, and place of sale in 
some newspaper nearest the land and by posting up written or 
printed notices of the said sale in four of the most public places in 
said county of Wayne, and, upon such sale being made according 
to the provisions of said decree, that he report the same to the next 
term of this court, and that this cause be continued, &ce.” 


And whereas, I, Joseph G. Barkley, the master in chancery afore- 
said, after giving due and legal notice of the time, terms, and place 
of said sale, as required by said decree, proceeded, on the 10th day 
of February, 1862, at the door of the court-house, in Fairfield, in 
said Wayne county, to sell said lands at publie sale, and at said sale 
Charles A. Beecher bid the sum of six hundred dollars for the said 
northwest quarter of the northwest quarter of section six, In town- 
ship two south, of range eight east, in said Wayne county, Illinois, 
which being the highest and best bid for said tract of land the same 

was struck off and sold to him at and for that price, and the 
144 ‘term of fifteen months having expired since the sale of said 
lands and the same remaining unredeemed, and the said 
Charles A. Beecher having assigned his certificate of purchase to 


4 James and John Slevin: 
. Now, therefore, know all men by these presents that I, Joseph G. 


Barkley, the master in chancery of Wayne county, Illinois, as afore- 
said, in consideration of the premises and in the further consideration 
of the sum of six hundred dollars paid by the said C. A. Beecher, 
have granted, bargained, and sold, and do hereby convey unto the 
: said James and John Slevin, assignees of the said C. A. Beecher as 
aforesaid, and to their heirs and and assigns the said northwest 
fourth of the northwest quarter of section six, In township two 
south, of range eight east, situate in said Wayne county, Illinois; 
to have and to hold the same, together with the appurtenances, unto 
the said James and John Slevin, assignees as aforesaid, and to their 
heirs and assigns forever, as fully and in every respect as I, the said 
master in chancery, may, can, or ought to convey the same. 
In testimony whereof I have hereto set my hand and seal 
145 as such master in chancery, at Fairfield, this 21st day of July, 
A. D. 1853. 
6 J. G. BARKLEY, [seat] 
Master in Chancery at Wayne County. 


[J. G. B. 2ist July, 1865. 1-dollar int. revenue stamp. | 
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STATE OF ILLINOIS, | 
Wayne County. f 


the circuit court in and for said county, J. G. Barkley, master in 
chancery of said county, and whose signature appears to the fore- 
going conveyance, and then and there acknowledged the same to 


- 


be his acts and deed for the uses and purposes therein mentioned. 


: 
| This day personally appeared before me, the undersigned clerk of 


56 AUGUST TRUM, TRUSTEE, &¢., VS. 


, 


[seat.] Given under my hand and the seal of said court, at ! 

~ "4 Fairfield, this 21st day of July, 1863. — a5 | 
R. B. SLOCUMBS, CUE. 

; ' ; 

(Endorsed :) Filed 21 July, 1863, and recorded in Book P, page |, 

327. RK. B. Slocumbs, clerk. 


146 “Exnisir G.” 


Exhibit “ G” to Depos’n of Arch. Merrielees. 


Sheriff’s tax deed. 


Know all men by these presents that whereas, at the October 
term, A. D. 1859, of the county court of Wayne county, State of 
Illinois, a judgment was obtained in said court in favor of the State 
of Illinois against E. } sec. 36, T.18., R.7 FE. & N. W. EN. W. f 
sec. 6, T.25., R. 8 E., for the sum of twenty dollars and seventy- 
two cents, being the amount of taxes, interest, and costs assessed 
upon said tracts of land for the year 1858 ; 
And whereas, on the seventeenth day of October, 1859, H. A. 
Organ, sheriff of the county aforesaid, by virtue of a precept 
issued out of the county court of the county aforesaid, dated the 17 
day of October, A. D. 1859, and to me directed, did expose to public 
sale, at the door of the court-house, in the county aforesaid, in con- 
formity with all the requisitions of the statute in such cases made 
and provided, the tract of land above described for the satisfaction 
of the judgment so rendered as aforesaid ; 
And whereas, at the time and place aforesaid, Charles Wood, ie 
of the county of Wayne and State of Illinois, having offered 
147 ~—‘to pay the aforesaid sum of twenty dollars and seventy-two 
cents, which was the least quantity bid for, the said tracts were 
stricken off to him at the price aforesaid, and the said Charles 
Wood having duly assigned his certificate of purchase to John Slevin 
by endorsement thereon under his hand, as appears from said cer- 
tificate, to me this day exhibited, and the said John Slevin having 
made affylavit in conformity with the requirements of the statute in 
such cases made and provided: 
Now, whereas [ therefore], 1, A. Campbell, sheriff as aforesaid, for and 
in consideration of the said sum of twenty dollars and seventy-two 
cents to H. A. Organ in hand paid by the said Charles Wood at the time 
of the aforesaid sale, and by virtue of the statute in such case made 
and provided, have granted, bargained, and sold, and by these pres- 
ents do grant, bargain, and sell, unto the said John Slevin, his heirs 
and assigns, the E. } sec. 36, T.18., R. 7 E., and N. W.$ N. W. J 
sec. 6, T.28., R.8 E.; to have and to hold unto him, the said John f ‘ 
Slevin, his heirs and assigns forever, subject, however, to all 
148 the rights of redemption provided by law. 
In witness whereof I, A. Campbell, sheriff as aforesaid, by 
virtue of the authority as aforesaid, have hereunto subseribed my 
name and affixed my seal this 10 day of June, A. D. 1862. 
A. CAMPBELL, [sea .] 
Sheriff of Wayne County, [inois. 


| STATE OF ILLtNors, | 


LEANDER J. S. TURNEY ET AL. 


Wayne County, f 


Be it remembered that on this 10 day of June, A. D. 1862, 
[seat.] before the undersigned, clerk of the circuit court in and for 
the county of Wayne and State of Illinois, came Alexander 
Campbell, personally known to me to be the real person whose name, 
as sheriff of said county, is subscribed to the foregoing deed, and 
who executed the same, and he acknowledged that as such sheriff 
he signed, sealed, and delivered said deed freely and voluntarily for 
the uses and purposes therein mentioned. 
Given under my hand and the seal of said court, at my office, in 
Fairfield, in said Wayne county, date last above written. 
149 R. B. SLOCUMBS, Clerk, 
By R. P. HANNA, D’p'’t. 


(Endorsed:) Filed 19 July, 1862, and recorded in Book N, page 
542. It. B. Sloeumbs, el’k. 


“Exuipit H.” 
Exhibits Marked “II” to Depos’n of Arch. Merrielees. 


STATE OF ILLINOTs, } 
4 ’ 88: 
Wayne County, f 


Redemption Certificate. 7 


OFFICE OF THE CLERK OF THE 
County Court oF WAYNE County. 

I, John Morris, clerk of the county court of Wayne county, hereby 
certify that Jas. L. Slevin, attorney, has deposited in this office 
twenty-two & sixty-five 100 [one hundredths] dollars for the redemp- 
tion of the northwest northwest of section six, town. two south, 
range eight east, which was sold to A. B. Rider for the taxes and 
costs thereon, due and unpaid for the year 1875, on the tenth day 
of June, A. D. 1876, by the county collector of said county. 


BE OE I oc inccintlieecterntnencheoneiinie te ee cilaiiiihiaieaiaiaeiia $18 13 
20 POP C00t ... ncncnecccacesseumetamemeaseonm 4 53 
jonas.) Subscquent taues...........cu.nensnenneniniene 
Ten per cent. interest thereon........ ...<0eue- 
ROVER Recnccns ccc cnenee mma 
SOG 30 «- SRR. wucntmmnaneronaces moe cocess coendnananesen 25 
$22 91 


Given under my hand and the seal of said court this twelfth day 
of December, A. D. 1876. 
JOHN MORRIS, 
Clerk of the County Court. 


8—243 


AUGUST TRUM, TRUSTEE, &C., VS. 


Treasurer’s Ieceipt. 


STATE OF ILLINOIS, | ms 
Wayne County, {- 


OFFICE OF THE County CoLLEcTor, June 29, 1876. 


Received of James L. Slevin ninety-four & ;/, dollars in full for 
the redemption of the follo. ving-described real estate, situate in said 
county and described as follows, to wit: N. E. }, N. 3S. E., and 8. 
EK. S. E., see. 36, town. 1 S., R. 7 E.; which real estate was on the Yth 
day of June, 1876, forfeited to the State for the taxes and costs due 
and unpaid thereon. 


AP aE on aT A RO SE NN EEN CNT Bem IE Hee: $83 56 
Cg EL TAIN AM ES CSTE Me TM TE aE NY SHIT = 60 
lial iaen ea dialaliaiatall 1 50 
SOR 00? G0Nt. GENE... ncnncccnncsccnnses enecussonesennes 8 41 

MN cinta pesos incisal (iiaiehiaaiieiie wane $94 07 


A. M. CABLE, 
County Collector. 


(On margin:] John Morris, county clerk. 


151 = Srare or Iniinots, Wayne County : 


CoLLECTOR’s OFFICE, FAIRFIELD, May 21, 1875. 


Received of J. & J. Slevin, per B., G. & S., one hundred ten and 
ys dollars, the State, county, town, school, road, railroad interest, 
dog, and back taxes for the year 1874 on the following real & per- 
sonal estate: 


Subdivision of sece- | ¢ = 3 poe 
: =) = = WN ~ 
tions. | os S ae -f = ; 
a = - m —_ “i 
| o S S 5 3 = 
| QD — = as o 
an | | | 
is Diidncieniaindindls | 06 | 1S. | 7E.;| 160) 2,571 D0 64 
tS —= “ - 80) 1,285; 25 77 
i eee a1. * i 40 | 857/ 16 89 
Be es Oe etcninenicels | 2S | 8 E 40 | 598 16 18 
as sinistctdiiiesaitiaveiiig psa een See ane Reman ene 1 28 
- | | | 
eee | nctineniniiilaciinediai Stiinidninien ‘Beene Cape $110 76 
| | 


OE ne ee 


A. M. CABLE, Collector. 


& 
. 
‘ 
f 


LEANDER J. S. TURNEY ET AL. 


152 TREASURER’S OFFICE, FAIRFIELD, 
Wayne County, ILLINots. 
Received of J. & J. Slevin, p’r B., G. & S., May 4th, 1874, ninety- 
two and ;4)) dollars, the State, county, town, school, road, railroad, 
county, special, dog, and back tax for the year 1873 on the following 
real estate: 


Subdivision of sec- | ¢ 3 | - ry 

tion. | = - £0 % a a 

> = = bm _ | Ss 

oe - S VY = ~ 

N e = < - < 
eee enone 36 | 1S. | 7E.| 160 2.246) $37 69 
ee Sree ee —_— tt * S80 1404; 22 60 
= f } SSS 36 | “ vee 40 749 11 62 
| a Ss 2a itstat = 655; 14 70 
Out-lot No.7, Turney’s 2d Add., Fairfield..---- ~~~ | 212 4 75 
I rican ihedienieciteeites crore ectenendentneeniiateell na Silene 1 05 
92 41 


\ 7 sa 
$—— personal property. 
- A. M.. CABLE, Collector. 
(Endorsed :) July 15th, 1875. Refunded ¥, State tax—three «& 
yy dollars. A. M. Cable, Co. tre-s. Van. 
153 LAMARD Townsuir, WAYNE County, ILLINOIS. 
Received of J. & J. Slevin per B.,G. & S., — dollars, the State, 
county, town, school, road, railroad, county, special, dog, and back 
tax for the year 1872 on the following real estate : 
Subdivision of see- | 3 ” = 
tion. is = =f cs = 5 
= = a a = = 
| a\@ | a1 aie 
| s sineminaiieciinimaiasl tea toa : | 
| | | 
Se es | 36 |18. | 7E.| 160} 1,317) $42 65 
4 Yee eae toi - “ 160 1,587; 49 27 
is Ws tnd tihat  @ 1 3a.1 sar =a 642' 24 95 
Out-lot No. 7, Turney Second Add., paid --..---. ae | $116 87 
' —— personal property. 


JOHN A. MOFFITT, Collector. 


GU AUGUST TRUM, TRUSTEE, &C., VS. 


154 TREASURER’S OFFICE, WAYNE County, [LLINOIs. 

Received of J. & J. Slevin, p’r Beecher, George & Sailor, 
($132.40) one hundred & thirty-two and ,f%; dollars, the State, 
county, town, school, road, railroad, county, special, dog, and back 
tax for the year 1871 on the following real estate : 


— - - ee —— oe 


Subdivision of sec- 5 . | - Z 5 

tion. oa ee 2 A. on 

© ° oe | o os =. 

R eS | & < - < 

nee g ou 

nas | 386 | 18.) 7E.| 160) 1,536) 51 34 
* eee 36 1S.; 7E.| 160 | 1,792 o9 90 
N. W. N. W. ar. ----- 6 128.1 8E.| 40] 640| 19 87 
Out-lot No. 7, Turney’s 2nd Ad., Fairfield-.------| 34) 1 29 
| | | 
| | 132 40 


| 
JOHN A. MOFFITT, Treasurer. 


155 TREASURER’s Orrice, WAYNE County, ILUINoIs. 


Received of J. — J. Slevin, p’r Beecher, George & Sailor, 
one hundred and fourteen and 7/), dollars, the State, county, school, 
town, road, railroad, and dog tax for the year 1870 on the following 
real estate : 


— 
Subdivision of seec- | 5 - 3 ” 3 ~ 
; ~ ~ of © S Ss 
tion. + 3 = Pa = = 
B) 2 - a) — ons 
TQ oy om < - < 
| TES eas ape 36 1S.{| 7E.{ 160 | 1,430 52 59 
SITS iiimnianctianecs seimiteiiiipaiuamidh 36 7 . 160 | 1,669 61 52 
| ~$il4 i 
Duplicate. 
JOHN A. MOFFITT, Treasurer. 
156 TTREASURER’s OFFICE, WAYNE County, ILLINOIs. 


Received of J. — J. Slevin, p’r Beecher, George & Sailor, 
twenty and ,°§; dollars, the State, county, school, town, road, rail- 
road, and dog tax for the year 1870 on the following real estate : 


LEANDER J. 8. TURNEY ET AL. 


| 
Subdivision of sec- | 
tion. | 


Value 
Amount. 


Section. 
Acres. 


| | | 
i & & Aone eae | 2S.| 8E. 


40 | 596) $20 98 


Out-lot No. 7, Turney’s 2nd Addition to Fairfield --| 42 1 86 


22 84 


——_— 


Duplicate. 


JOHN A. MOFFITT, Treasurer. 


157 OFFICE OF COLLECTOR OF WAYNE County, ILLINOIs, 
FAIRFIELD, April 20th, 1870. 
Received of J. & J. Slevin, p’r Beecher, George & Sailor, one hun- 
dred and one and ;',°5 dollars, the State, county, school, town, road, 
railroad, and dog tax for the year 1869 on the following real estate: 


. Bee | r= 

Subdivision of sec- 5 S | So | sg .1-§ = 

tion. 2 = = | - | = 5 

Se | 0 |= ft < 
Sere 36| 1S.) 7E.| 160) 1,107) 35 51 
S. Bh GR. sendemnenen 36; “ | “ | 160) 1,384) 44 39 
an 6 | 2S. | 8 E. 40; 692; 21 80 
oa $101 70 

| | | 


me en A A AN LL ER nase ee eR ne ocr oc 


JOHN A. MOFFITT, Collector. 


158 $5.55. OPFrFrice or THE CoLLEcTOR OF WAYNE Country, 
FAIRFIELD, ILLs., April 13th, 1869. 
Received of J. — J. & Slevin, p'r B., G. & S., five and 5,5; dollars, 
the State, county, school, town, and road tax for the year 1868 on 
the following real and personal estate : 


| 
| 
| 
| 


— _ —_ es ee 


. a ia | i | ; 3 : 3 = 
Subdiv ision of sec ia +tfre 3 | § 5 
tion. -—. © a & Be = 

. 2. % 6| 2S8S.;| 8E.} 40; 238) 5 55 


Out-lot No. 7, Turney 2nd Addition to Fairfield -... -_-- | 2 05 


AUGUST TRUM, TRUSTEE, &C., VS. 


COLLECTOR’s OFFICE, 
FAIRFIELD, WAYNE Co., ILLs., —, 1860. 

Received of J. & J. Slevin, p’r B., G. & S., twenty-seven 25; dol-4 
lars, the State, county, school, town, and road tax for the year 1865 
on the following real and personal estate : 


| 
| 


ores ee ee = 

Subdivision of see- | 5& - o a © = 

tion | = = = s = = 

On. a 5 = o 3 = 

S. ee | =] | < 

| | | | 

5 mi It 7& 160 | 480 13 63 
S. FE. Gy dh cmmnaannm ob ee 160 | 480 13 63 


| | 
ELI BROCK, Collector. 


159 $4.85. CoLLector’s OFFICE, 
FAIRFIELD, WAYNE Co., ILLinots, May 12th, 1868. 
teceived of J. & J. Slevin, by Beecher, George & Sailor, four and 
fyy dollars, the State, county, school, town, and road tax for the 
year 1867 on the following real estate : 


. | | . 
ar ae ae ae 
| = = | | a 
Subdivision ofsection.| & oe we) a 2 oe ee 
— i eH > <4 / 
pho . i on | ~ = ° 
D> = - - —_ = 
| > ' a oe -. oe = 
; . [fd < — < 
r | ; ‘ | ‘ s | | | ~~ 
fs Sf ie. 28.| 8E.!| 40 | 242/] 48 
Out-lot No. 7, Turney’s 2nd Addition to Fairfield ~--.--- | 1 95 


| 


emaeneenaes—vm some ne em 


J. C. ALEXANDER, Collector. 


STaTE OF ILLInots, Wayne County: 

Received of J. & J. Slevin, p’r Beecher, George & Sailor, ten 3; 
dollars, the State, county, school, town, and road tax for the year 
1867 on the following real and personal estate : 


ae ee Se +: 

Subdivision of section., 3 ts * 3 5 

= . Z = - = = 

5 a oS o — S 

Lt — ow < - << 
Be Ns ciseiiiainaiiiadiianiniaan 36 | 18.| 7E.| 160} 3 20) 5 64 
NS . « | « | 1601320| 468 
| mae 
| | $10 32 

Personal property, $—. JAMES BRANCH, 


Collector Lamard Towns/:ip. 


LEANDER J. 8S. TURNEY ET AL. 63 


e 
60 Srarte or Inuinors, Wayne County: 


Received of J. & J. Slevin, p’r C. A. Beecher, — ;,, dollars, the 
State, county, school, town, and road tax for the year 1866 on the 
following real and personal estate : 


— a em a cm ee —— 


Subdivision of section. 


lownship. | 
Range. 
ee 
Value 
Amount. 


r 


mm. W. SB. We enn 6 28.| 8E.| 40 200 | 3 95 


— RE NR a em nn _ renee ne mmm 


T. J. PRICKETT, 
Collector of Barnhill Township. 


’ 
STATE OF ILitNots, Wayne County: 
Received of J. — J. Slevin, p’r C. A. Beecher, 26,49, dollars, the State, 
county, town, and road tax for the year 1866 on the following real 
} and personal estate: 


; — | fl 
\ a — . | e ' — 
| Subdivision of section. 5 D . + -’ 2 eo 5 
= i = i Ye ' S | © 
o = - be - S 
Pig iaiai#£ta 
4 . ‘ - “ 
RES eee | 36 1S.; 7E.| 160) 4 80/ 13 20 
se eel oo “ “ 160 4 80 3 20 
| ' 
Ata 
| 26 40 


I. T. BROCK, 


Collector of Lamard Township. 


64 AUGUST TRUM, TRUSTEE, &C., VS. 


161 Strate or Iniinors, Wayne County : 


Received of J. & J. Slevin, - ©. A. Beecher, 26.60 dollars, the 
State, county, school, town, and road tax for the year 1865 on thé 
following real and personal estate : 


| os | 
esimeaii Pee « e ? 
Subdivision of sec- | & 1. ee 5 
: | wa - +. oe o | = 5 
tion. pe: ~ =) » oun ~- 
a 3 o os =: 
| oH a < | - << 
= ; sonaniameid - seeeneiennnnstlp eameemnietibiainnaninmaie ee - 
Sy i seinen | 6 |T.28) 8E 10; 200, 424 ; 
_ fe SEE Rees | 36 IT.18) TE 160, 480; 1118 | 
2 Se aie | 4 ~*~ 2 “| 480! 1118 
| | |— 
| — $26 60 


— -_—— _ - - —— ne a EE OS ED 


J. C. ALEXANDER, 
Collector of Wayne Co. 
teceived of J. & J. Slevin, by C. A. Beecher, three dollars and 
twenty cents in full of road tax on the following real estate for year 
1865: 
KE. } see. 36, T. 1 5., R. 7 E., Wayne Co., Illinois. 
WM. WHITACER. 


ee 


162. Srate or I:uinots, Wayne County : 


teceived of J. & J. Slevin, by C. A. Beecher, three ,8%, dollars, the | 
State, county, school, town, and road tax for the year 1864 en the 
following real and personal estate: 


- | 
Se | | o- 4 
Subdivision of sec- = —- | 2 4 ora = 
D Q 
ion. BE 2s 2eke fie 
> } = 2 = = 
ND ee | & < St ee 
| | | | | ‘ 
4, > | > Cc a4 ! wy 74) 
ee Wee Be Ws Bini Sec. 6; T.28. R.8 E. iitinssiadiini etait | $3 88 


aT 


JAMES S. WILSON, 
Collector of Town. 2 8., Rh. 8 E. 


LEANDER J. 8S. TURNEY ET AL. 


$36.16. CoLLECTOR’s OFFICE, 
Wayne County, Itus., Feb. 6th, 1865. 
Received of J. & J. Slevin, by C. A. Beecher, thirty-six ;1,%, dollars 
for State, county, school, road, town, and back tax for the year 1864 
on the following-described property : 


Siiiesememeeeeneeee: cli a “ a aaa 


* 
— 


District school 


Personal prop- .. | 
I I oe + Fe, 


State & county 
Back taxes. 


' ; 
EL 


Town tax. 


Valuation. 
Road tax. 


| 


7 E. 160 
7 EB. | 160 


EF 


= 
¢- 
> 


I. T. BROCK, 
Collector of Wayne County, Ills, T. 1 S8., R. 7 E. 


163 Received of J. & J. Slevin, by E. & C. A. Beecher, $14.20 
in full of the tax for 1862 on the following real estate: 
EK. $ sec. 36, T.18., R.7 E. 
Dec. 24, 1862. 


JAMES BRANCH. 


~ 


~ 
—— —_ 


—— 
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168 Srate or [1irois, Wayne County: 


TREASURER’S OrFice, April 18, 1877. 
Received of J. & J. Slevin eighty-six ,°,8; dollars, the State, courty, 
town, corporation, school, road, railroad, interest, dog, special, and 
back taxes for the year 1876 on the following real & personal estate : 
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A. M. CABLE, 
County Collector. 
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M'ch 14,°79 | °99 | N. W.N. W.6, | N. E. 36, N. E. |. | Lot No. 7 
| T.2S8.,8E 8. E. 36, N. | 
4 8. E. 36,1) 
S., 8 E. 
Apr. 9,°79 | "78 “4 17 10 a | Pane eer R4 38 
April8&9,"78; °7 oe 16 27 A ie GE GB focccccccccscccscsatvoccccsce 83 85 
- 8,°77 | °76 o 6 13 86 | Bee wid 86 66 
June RR eee nN | 94 07 | 
Dec. 12,°76 | °75 -_ - 2 91 os i sciaetinpeininseselincinanetinidntasliois Randesens 116 98 
May 21,°75 | "74! ee - 16 50 e ps 4 26 | coccecces 110 76 
. 4,°74 | 73 . « 14 91 » 76 24 | 1 26 g2 41 
ee 1,73] ‘7 > = 96 96 | BE. 96 BB ...cccccsce 91 92 ” 116 87 
= Hy fy . = 19 87  * eh 111 24 s ;12| 132 40 
“ *» ee - 20 98 eee tae 114 11 “ | i 86 136 95 
Apr. 20, "70 *69 . = 21 80 , FO BO f.cocccoccccccccsseloccconces 101 70 
- 13,69 | "68 = 5 55 a ne 27 26 " 2 O08 34 86 
May 12, "68 ‘67 - ” 4 85 —< 10 32 ™ 1195 | 17 12 
- 1, "67 66 a - 3 95 — 26 40 leeseosces 30 35 
3 20 | 
“ 1,°66 | '65 » «= 4 24 ae ee gee SSETe: 29 80 
Feb'y 6,°65| ‘64 .:-« 38 ° m- BB 88 Lncoccnsscsccnmes lesnuenees 40 04 
‘63 
|. | 2, | one ars Esaoneans - aes ' 14 20 ' 
‘61 } ¢ 
‘OO 
*A9 i 
58 
"AT | | 
56 
"55 
"4 
‘53 | 
NE Siivisnnciiaiiincinti _. (S41) 1,244.95 
211 62 | 1,009 25 1,229 28 
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“Exuipit I.” 


Exhibit “ I” to Depos’n of Arch. Merrielees. 


Statement of certain amounts paid ac. Turney lands. 


oe Re ee a 75 41 
‘“ és ge Oe ee te 14 90 
1864, May 25. Injunction J. & J.S. vs. 
Turney,clerk & docket 
EIT te BEE 7 50 
Foreclosure, clk & 
docket fee, & master- 
in-chancery fee._.-.- 51 75 
C. W. Eldridge vs. Same, 
foreclosure, docket, & 
master — chancery 
BD sictiietentinocriessnccsaiaaiuiaii 125 80 
J. & J. S. vs. Same, cl’k, 
docket, & master-in- 


chancery fee....-.--- 66 35 
i, 251 40 
Dec. 31. Taxes for 1S5S8__..---- 19 10 
1859 ........ 19 90 
56600.....itike 31 30 
BOGE wantin: ee 
ae 17 70 
a 
EE Ci hicncceuiines 48 45 
190 68 
Costs, fees, &c., Turney, 
pd by E.& C.A.B... 58 05 
Recording deed_....-. 5 
a SS See 250 
313 05 
503 73 
1667, meee. | GR CARB nncccccsnes esiiinaiiainaisiiiiipea 32 
&76 74 
171 
Aart OF't Bl ecnne ccntmabiieinemi 876 74 
1370, Ap =6(37. Tanes B., G., B: .ccocccncumesuns gees 104 20 
1872, Apl 24 “% © wei 136 40 
1873, Ap’l 26. “ © eimai 123 63 
1874,May 1. “ © weenie 95 
1875, May 18 “ © «= pnnminiiinaiiai 116 
| 1876, June 26. “ S camnmniiiaiiiadiin 103 49 
1877, March 29.“ ©”  emeiiee 89 66 


—_:. as ¢ 6 eeenesnseemenenesas 86 85 
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$1,834 97 


Exurpsit “J.” 


Exhibit “ J” to Deposition of Arch. Merrielees. 


Received, Cinct., Nov. 11, 1875, of David W. Barkley four hun- 
dred dollars, payment in full for out-lot number seven (7), Turney’s 
Second (2nd) Addition to the town of Fairfield, Illinois, for which 
we agree io make a good warranty deed. 

$400. J. & J. SLEVIN. 
172 David W. Barkley, Esq., Fairfield, Il. 

Drak Str: Above please find g-arantee for deed to out-lot 
No. 7, for which we ree’d from you $400. As soon — deed return 
from Europe we can send it to you and you can return us the 


above. 
Resp. yours, J. & J. SLEVIN. 


Sales Lands Turney. 


1872, A’pl 25. Oliver Holmes, S. W. }, S. E. 4, S. 36, T. 1, 


ee ey SOR, Wii od $1,600 

1873, Nov. 12. David W. Barkley, out-lot # 7, Turney’s 2nd 
Add. to town Fairfield, cash.--. ......-- 400 
$2,000 


] mcy 


io In the Cireuit Court of the United States for the Southern 
District of Illinois. 


LEANDER J. S. TuRNEY ef as | 
8 In C 


8. hancery. 
JAMES SLEVIN ef al. 


Deposition of Chas. A. Beecher. 
Testimony of Charles A. Beecher, taken before J. A. Jones, master 
in chancery of said court, by consent of parties, at Springfield, in 
said district, on the 9th day of August, 1881. 


CHARLES A. Beecuer, being first duly sworn, deposes and says : 


My name is Charles A. Beecher; age, 51 years past; residence, 
Cincinnati, Ohio; business, general solicitor Ohio and Mississippi 
railway. In 1854 I moved to Wayne county, Illinois, and that I 
considered my residence until 1872. 1 was practicing law in that 
place and doing the duties of a practicing attorney, and had con- ' 
siderable real estate business buying and selling lands. J. and J. 

Slevin, of Cincinnati, were among my client-. About 1865, I think, 
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several claims against L. J.S. Turney came into my hands 
74 ~~ for collection, one in favor of J. and J. Slevin, one in favor — 
Charles W. Eldridge, and one in favor of Edwin Beecher, 
nd all secured by mortgage upon real estate or some of it men- 
ioned in these bills. Probably in 1856 I filed bills for foreclosure 
n Wayne county against L. J. S. Turney and probably his wife; 
all of which cases were sent to the circuit court of Clinton county 
on change of venue. I was personally acquainted with the plain- 
tifls and defendants and had charge of the collections of this busi- 
ness, either personally or employing some one to assist me. 

I attended to these matters personally until 1867, when I formed 
the partnership as Beecher, George and Sailor. Since 1872, when 
I left the county, I have had nothing to do with theirsuits. Deeds 
were obtained from J. G. Barkley, special master in chancery, some 
time in 1863. Deeds were delivered to me for J. and J. Slevin and 
I had them placed on record. 

l'rom the time of recording the deeds in 1863 up to the time I 
lef€ the county in 1872 there was no business going out of this 

transaction, except the annual payment of taxes. When I 
175 tind [first] became acquainted with this tract of land it was 

allunderfence. Itwas— in 1854 by avery poor, frail slat fence. 
My recollection is there was a wheat crop on the place in 1857. 
Only a small portion of it — ever harvested, and that permitted to 
be destroyed by cattle breaking through the enclosure. 

From that time forward there was no attempt made to repair or keep 
up the fence around what was known as the big field, or 320-acre tract. 
I think there was a portion of it—W. N. W. 6,2, 8. 8—under fence, 
but exactly how many acres I am unable to state—only a small 
part of it—nor how long that fence remained, but don’t think it was 
in condition to protect crops at time deeds were received in 1863. 
Shortly after that they were all hauled away by parties other than 
Mr. Slevin. 

During this time I had charge of the property. From 1863 to 
1872 there was no attempt made to rent the property, and, from 
my knowledge of the situation of the property, 1 am satisfied it 

could not have been rented for anything. No application 
176 ~was ever made to me for it. From 1863 to 1872 there were 

[was] no actual occupation beyond paper titles being on 
record, that I am aware of. 

This land is very largely prairie. There is, however, two consid- 
erable patches of underbrush and small growth of timber. The 
only possession I ever had of the property was a [in] reclining [re- 
ceiving] deed- from the commissioner and placing them of record. 
I have said I didn’t think these Iands had any rental value in the 
condition they were in from 1863 to 1872. I think I had the ex- 
! clusive charge of Mr. Slevin’s business in relation to this property 
from 1863 to the time I ieft the country. 

Int. 1. Had you any authority from or did you, in point of fact, 
enter into possession of any of the premises described — the — 
ings for J. and J. Slevin on account of the breach of the conditions 
of any of the mortgages in the pleadings described ? 


af 


72 AUGUST TRUM, TRUSTEE, &C., VS. 


Ans. I did not enter into possession, and did not have any au 
thority to do so. : 
| 177 Int. 2. You may state, in respect to any acts of ownershi} 
| or assertion of title by you on behalf of J. and J. Slevin it 
| the property above referred to, upon what, if any, claim or right it 
| the premises you based such acts of ownership or assertion of title.‘ 
Ans. The only claim or [of] possession or right of control ever 
asserted by me in behalf of Messrs. J. and J. Slevin was by return 
| of the deed made to them in 1863 by J. G. Barkley, special master. 
| The only possession we ever took of it was by virtue of their deed ; | 
| there was no physical possession. The people traveled over it and 
had about as much possession of it as Slevin. I mean by that it lay 
out in the commons and one of the principal roads of Fairfield is | 
over their property. 
Int. 3. Had you any knowledge or did you communicate to Messrs. 
J. and J. Slevin any want of power in the special master to execute 
the deeds? 
Ans. I did not; never doubted the validity of the deeds until I 
heard of the proceedings here. 
178 I negotiated for the purchase of the Eldridge and Beecher 
claim in behalf and for Mess. J. and J. Slevin. If any one 
from 1863 to 1872 had disputed the claim of J. and J. Slevin to their 
land I would have asserted it. 


-_ 


Close [cross] examination : 


X Int. 1. Where was L. J. S. Turney from 1862 to 1870? 

Ans. He was appointed by Mr. Lincoln secretary to Washington 
Territory in 1861, and did not stay there over two years, as I re- 
member; do not know when he returned. 

X Int. 2. Whe had possession of these lands from 1863 to 1876 ? 

Ans. From 1863 to 1872, when I left Wayne county, I was the 
agent to[of] Slevin to look after the lands and pay taxes on it. The 
only thing I did to their lands, as I remember, was to pay taxes on 
it. All of the lands, with the exception of perhaps a few acres in 
section 6, lay out in commons. ‘There was no timber onf it worth 
protecting, and I have no recollection attempting to protect it from 
trespassers. 

X Int. 3. What was the N. W. N. W. sec. 6 worth 2 yrs. ago, as 

compared with 40 Holmes bought ? e 
179 Ans. I should think it was worth twice as much as the 

land Mr. Holmes purchased ; the land Holmes got is much 
more valuable than the balance of the half section he did not pur- 


chase. 
C. A. BEECHER. 


Subscribed and sworn to before me this 9th August, 1881. 
J. A. JONES, M. C. 
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80 In the Circuit Court United States, Southern District of Illi- 
nois. 


' 
; 
| 


L. J. S. Turney et al. | 
vs. In Chancery. 
JAMES SLEVIN et al. 


Depositions of Gilbert J. George. 
Testimony of G. J. George, witness on behalf of defendants. 


G. J. GeoraGe, being first duly sworn, says: 


I am thesame George whose testimony was taken before John S. 
Handley and on file on [in] this case. 

Int. 1. Please state what you mean by possession in your answer 
to question 5 of your deposition, above referred to, in which vou 
state J. and J. Slevin think C. A. Beecher, their agent in 1863—I 
mean possession as shown by the records in 1863—I mean the rec- 
ords of the deeds from the master in chancery to J. and J. Slevin, 
on the Wayne county records. 

—. I was not the agent to rent the lands at any time. With the 
consent of Slevin I made a lease to Ryder, who was to pay tie taxes 

on the part leased by him, which was a small part of N. W. 
181 of N. W. of section 6. They had fenced it up prior to this. 


X Int. 1. Did you ever submit to them—proposition to them 
for leasing balance of land ? 

Ans. I am not certain whether I wrote for Mr. Holmes or whether 
he wrote himself. I saw a letter come back from them saying they 
would not lease. 

X Int. 2. Where is that letter now ? 

Ans. Am not sure; think Mr. Conkling has it. 

X Int. 3. Where is that letter right now? 

Ans. In hand- of Mr. Conkling. Letter was written to Beecher, 
George and Sailor in February, 1877—reply. 

! G. J. GORGE. 


Subscribed and sworn to before me this 9th August, 1881. 
J. A. JONES, M. C. 


R. P. Hanna, Esq., asks to have letter here referred to attached to 
their deposition and marked Exhibit A. 


Exhibit “A” to Deposition of G. J. George. 


ae 


CINCINNATI, Feb. 19, ’77. 
Jeecher, George & Sailor. 
182 Dear Str-: We are in receipt of a letter from Mr. Conkling 
of 16th in which he desires us to have you go or send to Car- 
lyle and get cert. copy of all there is of record or on file in said court 
in these cases—Beecher, Eldridge, and Sleviu; also of judge’s min-: 
utes on his bar docket or in any connection with the case. 
10—243 
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Sameat[as]to Wayne county. Beparticular to get all there is anc 
any evidence of there[their]having been tampered with. ‘Thus yo 
have date of decree, and see if any page or paper are [is] missin 
from therecord book. Whileexamining a book of record in low 
some months back I came acrossa page that was completely taken out 
Any and all points will be of value in the case, and if you send see 
that it is some one who is sharp and will not miss any points to be 
collected. 

Some time ago we had, through you, a small house erected on the 
Turney land and a tenant placed therein. Has he remained there 
since, and is not this enough to show clearly our possession? 

Let us know; would rather not lease for 3 years, and if we 
183 did on tertns reported (Holmes to erect good plank fence all 

around farm on lease of rent) we would only do so subject to 
our right to take possession at any time, paying Ilolimes such part 
of the cost of the fence as the unexpired term of 3 years is to 3 years. 
Would he agree to tuis? The chances are we will not sell for some 
time. I received a letter from C. A. Beecher a few days ago; sent 
same to Mr. Conkling. Keep us posted. , 
Respectfully, J. & J. SLEVIN anp CO. 


(Iendorsed:) Filed August 9, 1881. J. R. Jones, clerk. 


184 Unirep STATES OF AMERICA, } was 
Southern District of Illinois, | ~° 


In the Cireuit Court Thereof. 


TuRNEY and ADAMS 
Us. > Original Bill. 
SLEVIN et al. 


SLEVIN et al, 
vs. Cross- Bill. 


TuRNEY and ADAMs 


Testimony of witness- taken before Hon. Bluford Wilson, special 
master in chancery, at Fairfield, Illinois, Apr. 10th and 11th, 1885, 
on behalf of Slevin et ad. 

Appearances: Hon. Wm. J. Conkling, for Slevin et al.; Hon. R. 

J. Hanna, for Turney and Adams. 

Stenographer: T. J. Thompson. 


Testimony of Thos. L. Cooper. 
Tomas L. Coorrer, being first duly sworn, testifies, viz: 


(). Please state your name, age, and place of residence. 
A. Thomas L. Cooper; reside in Fairfield ; age, about fifty-three. 
Q). Are you acquainted with the plaintiff- and defendants 
185 in this suit or either of them, J.and J. R. Slevin and Leander 
J. 5. Turney and Robley D. Adams? 
\. Lam acquainted with Adams, and was with Mr. Turney dur- 
ing his lifetime. 
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formerly owned by Leander J. S. Turney, and lying near Fairfield ? 
Yes, sir; I think Ido. I do not know that I know the bound- 
ary lines of them. 

4. They are described as the east half of thirty-six, T.1S., R.7 E., 
and the N. W.N. W., T. 1S. R. 8 E., of seet. six, and forty acres in 
the southeast. 

A. I know the land called the Slevin land, sold by Turney to 
Slevin. 

o. For what length of time have you known them ? 

A. Ever since he sold them to Slevin. 

6. Can you fix the year, probably ? 

A. I don’t think that I can. I should think it was about fifty- 
five when the trade was made—some time before the war. 

7. You have known them from about that time? 

A. Yes, sir. 
186 8. You may state the character of those lands—whether 
prairie or timber. 

A. I should say mostly prairie land; there are strips of timber 
on it. 

9%. Can you state what quantity of land is not prairie land, ap-rox- 
imately ? 

A. W ell, that depends upon how the eastern boundary line lies. 

10.’ The road is the east bound: ary. 

A. I thought it was east of that. If it is, there are strips of tim- 
ber lying along the ravines, but they are most all prairie lands. 

11. I will ask you the character of such lands as are not prairie 
lands. As to the character of the timber, is it not brush, sappling, 
and young oak? 

A. There is what we call a land and brush growing up 
me the ravines; strips of 1 

I will ask you if tai was any of that timber that was what 
oan be called saw timber or rail timber. 

A. Very little, I should think ; according to my recollection, very 
little of it. My impression is that there might have been some 
that might have been cut into rails. 

13. State the magnitude of those trees that might be cut into 

rails. Were they two-cut” 
187 A. No, sir; very rare chance to find one that would make 
a two rails. 

14. How many butt cut? 

A. Iam not very well posted. It would depend something upon 
the size of the rail; but the timber was generally small, I think, 
and a great deal of that timber was hollow at the butt. We find it 
so all through that country. Those pin oaks, though seemingly 
sound on the outer edge, are generally hollow. 

15. Would they im: ake } dozen to the butt cut ? 

A. Some of them might of the ordinary sized rail. 

16. I will ask you, Mr. Cooper, to state whether or not any por- 
tion of that land described by you and referred to in your testimony 


Q. Are you acquainted with what are known as the Slevin land-, 
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contained trees capable of making saw logs, and worth from $1.50 
to $2.00, $3.00, & $4.00 apiece. 

A. I should think not. There might be occasionally a tree of 
that kind. I can’t tell; it was so long ago, but it would be the ex- 
ception if there were. 

17. Could you say that it would be possible for trees of 2 sufficient 
number and size to make from two to five hundred saw logs? 

A. It couldn’t be done. 
188 18. Well, say from nothing to five hundred logs 
A You might tind some few saw logs there. 

19. Ranging from one to four dollars apiece to the tree ? 

A. I should think it would be quite an exception to find half a 
dozen. I used to be tolerably familiar through there, but it is so 
long ago that I can’t say definitely. 

20. From your knowledge of such land as you have described as 
not being prairie land would it be possible to make frota twenty- 
five hundred to five thousand stakes ? 

A. I think it would be possible to make a good many stakes and 
occasionally a féw rails; but there would not be very much rail 
timber. 

21. Not mueh rail timber ? 

A. No, sir; you could make stakes out of most anything. 

22. If there had been such timber as I have inquired in reference 
to during the vears ’74, ’5, 6 would you have known it? 

A. I think I would. 

23. State if it was possible for such timber to have been there dur- 
ing those years. 

A. No, sir; I don’t think it was. 
189 24. I will ask you now, with reference to the house- that 
have been on those lands, have you any knowledge of there 
being any buildings on those lands at any time. If so, state where 
they were situated on those lands. 

A. I don’t remember of any buildings being there. If there was 
it was a small cabin building for tenants’ use. I don’t remember of 
any cabin being there. If there was I don’t remember of the loca- 
tion of it. 

25. If at any time there was a house on any portion of said lands 
worth from seven to eight hundred dollars would you have known 
it ? 

A. Yes, sir; there was none there worth that amount, I am satis- 
fied. 

26. At any time? 

A. Yes, sir. 

27. If there ever was such a cabin as you have specified upon 
those lands can you state what became of that cabin ? 

A. No, sir. 

28. What would be the rental value of such a cabin, if any ? 

A. Nothing at all, I should think. 

20. Please state when and at whose instance that cabin was placed 
upon those lands. 


LEANDER J. S. TURNEY ET AL. 77 


190 A. If placed there at all it was placed there at the time 
Mr. Turney was claiming the land. 

30. Do you remember the time when he returned from Washing- 
ton Territory ? 

A. No, sir; I do not. 

31. Can you state whether it was put there before or after he went 
to Washington Territory ? 

A. Afterwards,I think. I know Turney did have some improve- 
ments put there in the way of fencing. 

32. Do you know of his putting any wheat there ? 


Counsel objects. 


A. No, sir. 

33. If you knew of his putting that house there * * * 

A. No, sir; I don’t know anything about the house; it is only 
an impression that there was a cabin there. I am not satisfied in 
my own mind that there was anything there at all. 

34. I will ask you to state, Mr. Cooper, if during the time you 
have known the lands if they were ever enclosed. 

A. They was at one time enclosed. 

35. Please state when that was. 

A. I know of Mr. Turney putting a fence around it and putting 

in wheat. It seems to me it was before the war that was 
191 done. I can’t fix the time. | 
36. Was it after the war? 

A. I don’t think he enclosed it after the war. 

37. At the time of this shed of which you have spoken, were they 
enclosed then ? 

A. I think they were. I don’t know when that was, but that I 
think there was a building there for a tenant. 

38. If that house was put there in ’72 were the [they] enclosed at 
that time? 

A. I do not know whether they were or not; I think not in ’72. 

39. I will ask you to state whether or not they were at that time 
in common. 

A. Iam satisfied that Mr. Turney enclosed that whole tract and 
put a portion of it in wheat, but afterwards it was thrown into com- 
mon and the road run diagonally through it. 

40. After it had been fenced it was thrown into common ? 

A. Yes, sir. | 

41. Do you know the present condition of the timber on the lands 
and whether there have been any rails split and saw logs hauled off 

those lands? 
192 A. I don’t think there were any saw-logs on that land to 
haul off or rails tosplit. I don’t think of late years there was 
any timber that could make either. 


Cross-examination by Mr. Hanna: 


(). Have you examined that land during the last twelve years to 
see the condition of the timber? There is some eighty acres of timber 
there. 
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is more than twenty acres. 
2. Might there not have been many saw-logs taken off there? 
A. I think at one time Turney put a little saw-mill there or close 
to it, but he didn’t make but very little timber into lumber. He 
aimed to do so, but he didn’t get any planks for his fence; he cut 
perhaps a thousand feet 
Who first put it into cultivation for Turney ? 
A. He hired hand- and put — under cultivation himself. > 
4. Do you remember of Squire George superintending that work ? 
% I don’t know, but think he might have done so. 
193 Do you remember of Mr. Geddis buying a large num- 
ios of saw- logs there when he ran his mill here, in '64~"5 
“ No, sir. 
Do you remember of a man by the name of Snyder hauling 
ae off of it? 
A. No, sir. 
8. Do you remember of Alex. Johnson hauling logs away from it? 
A. No, sir; I do not. 
Do you know whether they did or not without making an ex- 
amination ? : 
A. That might have been done without my knowing it. 
10. Do you remember of Mr. Linder cutting logs off of it—saw 
logs ? 
A. No, sir. I recollect that Mr. Linder was working there. He 
cutting timber, I suppose. 
How long ago was that” Was it during ’73, ’4, 5, "6? , 
AL It might have been. 
12. Did you ever see Snyder, the German, hauling logs there? 
A. No, sir. 
13. Did you ever see Jo. Williams cutting logs there ? 
A. No, sir. 
194 14. Do you know Jo. Williams? 
A. I think so. 
15. Do you know where he is now ? 
No, sir. 
16. Did you ever ride or go over that timber with a view of see- 
ing what timber was there? 
A. No, sir; but I have driven over it a thousand times hunting. 
17. | am referring to that land next Nichols and running clear a 
up to the Beacher trestle. 
Yes, sir. 
18. And there is thirty or forty acres of prairie there? 
A. Yes, sir. 
19. And is not the next forty before that good timber ? 
A. No, sir. 
20. And there are no white oaks there ? 
A. None of any consequence—hardly any. 
21. Now, with regard to the houses on that land, how many houses 
have there been on it? 


A. I don’t think there is that much; don’t think altogether there J 
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A. I don’t remember of seeing a house there. My impression is 
that there was a cabin there before the war. 

22. Do you remember of Harvey Stewart living there? 
195 A. No, sir. 
23. Do you remember Albert Sloan living there ? 

A. No, sir. 

24. Do you remember a widow living there? 

A. No, sir. 

25. Do you remember the house by the creek, up there some dis- 
tance ? 

A. I think I remember some house being there. 

26. Do vou remember of a third house that stood over there near 
Richardson’s ? 

A. There is a house there now. 

27. That was put there by Holmes—I mean the one before that? 

A. I can say that if there was — house there it was so small that 
it was unimportant and I| didn’t notice it. 

28. Do you remember when this land was under cultivation last? 

A. No, sir. 

29. Do you remember when Slocum had wheat there,in '63? 

A. I remember Turner put wheat in and let Slocum have it. 

30. What year was that? 

A. I thought it must have been before the war. It must have 
been since. : ; ! 

31. Do you remember Turner put it in in ’63? 
196 A. No, sir; I don’t remember that in the summer of ’63 ; 
no. Where was the south boundary line of the Slevin land 
at that time? 

32. The road road running down from Holmes at that time; the 
other forty runs through the south—twenty or thirty rods further 
south—to what is known as the old Williams forty. 

A. I think there was a cabin—a kind of log cabin—on the Wil- 
liams forty. 

33. Do you know who took it off? 

A. No, sir. 

34. The Wilmans forty was not designated generally as Slevins’ 
land ? 

A. No, sir. 


Re-examination by Mr. ConNKLING: 


Q. I will ask you if, on the land just east of this land, cutting of 
the character to which your attention has been called was not done 
by Mr. George. 

A. Why, yes. There is considerable timber on that. 

2. Is it not true that such cutting was done on that? 

A. I think so. I think George had just cleared that for the tim- 

ber. I know there was considerable timber there, and there 
197 is a little timber on the west side of the road going up, and 
some of that might have made a few rails. 
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Testimony of G. R. George. 


G. R. Georae, being first duly sworn, testified, viz: 


(). Please give your name, age, and residence and occupation to 
the master. 

A. G. R. George ; reside in Fairfield ; age, forty-six ; occupation, 
am a lawyer by profession. 

2. Please state, Mr. George, whether you have been associated with 
others in the practice of your profession here. 

A. Yes, sir; C. A. Beecher and R. J. Saylor. 

3. Are you acquainted with the parties to this suit ? 

A. I was acquainted with Turney, and am with the Slevins, of 
Cincinnati, and with Mr. Adams here. 

4. I will ask you, Mr. George, if you are acquainted with the real 
estate, situated near Fairfield, known as the half sect. east of 36, 'T. I 
S., R. 7 E., and the N. W. N. W. of sect. six, T. 1S., R. 8 E. 

A. Yes, sir. 

5. How long have you been acquainted with those lands ? 

A. Well, about twenty-seven years. 
198 6. Please state the character of those land- ; whether prairie 
or timber lands. 

A. Both timber and prairie. 

7. Did you ever sustain any relation, as agent or otherwise, to the 
defendants in the original bill—the Slevins ? 

A. I have paid some taxes for them. [came into the firm I 
named in ’66. I was in the oftice — 64 and ’65, and I paid the 
taxes on them for a good many years; up to 75oralongthere. Mr. 
Beecher had paid them before [| went into the office and before I 
went into the firm. 

8. You may state what portion, perhaps, of those lands was timber 
lands and what prairie lands. 

A. Take the timber and the brush—there’s sapplings there, too— 
there is one place of about forty acres of timber on the N. E. jth of 
sect. 36. That would include where it rans down into the brush. 
On the south end before the R. R. was cut through there was prob- 
ably twenty acres running through to the Holmes place, including 
sapplings, brush, etc., of timber with big trees through it. I don't 

think there was more than thirty or forty acres on the whole 
199 tract, including the piece in No. 6. 


By the Master: 


Q. On which side of the road is Rider’s place? 

A. The east side. 

9. You may state, Mr. George, what relation you sustained as 

ent. 

A. We paid the taxes for them, and we were attorneys for the 
Slevins about getting possession of this land after it had been taken 
possession of by ‘Turney. 

10. What year was that? 
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A. In 72, I think; that is my impression. 

11. What rendered it necessary for you to institute proceedings ? 

A. There was a house built on the land between thirty-six and 
seven. 

12. What was the size of the building of which you speak ? 

A. Well, I should say it was a frame house with two rooms in it. 
I do not know how long a house it was. The house is somewhere 
close there yet. It was moved inside the corporation. I would not 
know the house now unless it was pointed out to me. 

13. What was the original cost of that building? 

A. Well, I don’t know. I don’t think the house, all told, 
200 would cost over two hundred dollars, and it mightn’t cost 
that. 

14. What became of that house? 

A. I don’t know, but I understand that a man named Nalley— 
Mose Nalley—moved it off. 

15. What, if anything, did you do towards selling or removing 
that house? 

A. Nothing. I didn’t know anything about that. 

16. Did you sell the house? 

A. No, sir; Mr. Nalley, I think, sold it. 

17. Did you say stole it? 

A. Yes, sir; just stole it. 

18. Sold it or stole? 

A. Did both; first thing I knew a man in town was living in it. 

19. Were you instrumental in selling or stealing it? 

A. I didn’t know anything about it. We were glad to get rid of 
it, as it wasa sourse of bother to us in the possession of the land, and 
we wanted it away. 

20. At that time did any person have any visible or tangible pos- 
session of the land? 

A. At the time the house was built there? 

21. Yes; and at the time it was taken away. 

A. At the time the house was built there was no fence there 

at all. 
201 22. Upon any of this land ? 
A. No, sir; not the upper part of this land. There might 
have been a piece on No. 6. 

23. State the object, if you know, in the erection of that build- 
ing. 

A. It was, I suppose, to get possession of the land. 

24. By whom ? 

A. Turney, who built it. We were getting ready to sue and were 
corresponding with the Slevins, and on the day set for the trial be- 
fore the justice Slevin telegraphed us if necessary to have them here 
to continue the suit. The woman had made some kind of a con- 
tract with Turney, but she said she would give it up rather than go 
to lawabout it. Sq., the officer, went down and set them out of the 
house. My recollection is that Stewart made a contract with us to 
hold the premises, and then he left there. I think he just made a 
garden spot about the house. I do not know how long hestaid there 

11—245 
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and when he went away. This man Nally got in there. I asked | 
Nalley about being in there, and he said he had just stopped there, 
and the other man left him stay in. 
202 25. Was that house worth seven oreight hundred dollars? | 
A. No, sir. : ’ 
26. Would it rent for seven or eight dollars a month then ? 4 


A. No, sir. 
27. Would it rent for that now ? ; 
A. I don’t know where it is now. @ q 
28. Would it rent for anything? 
A. It would rent, if all right, for probably five dollars. It was a 
very small frame house. I don’t think it was more than 14 or 15 
feet wide and not more than twice that in length. 
29. Were you or the Slevins responsible for the removal of it ? 
A. No, sir; not that I know of. 
30. I will ask you ifat any time you, as the agent of the Slevins— 
you sold to any person or po rsons any portion of the timber on any 
part of those lands of Slevins. 
A. No, sir. 
31. Did you sell any to Albert Sloan ? 
A. No, sir. 
32. Or to Amanda Gaston ? 
A. No, sir. i 
oo. Or John Gaston ? 
A. No, sir. 
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29035 34. Or Samuel Linder ? 
A. No, sir. > 
30. Or Joseph Williams ? 


A. No, sir. 

36. Or anybody else ? 

A. No, sir. 

. This man Stewart was on the land under a lease ? 

A. Yes, sir; they put him in to keep Turney off the land. 

38. Did you sell any saw logs to the persons mentioned or to either 
of them or anybody else, or did they or any of them ever pay you 
any money for saw logs or rail timber ” 

A. No, sir. 

ov. Either as Mr. George, as the agent of the Slevins ? 

A. No, sir; if they got it they took it. 

40. Did you in any way dispose of any of that timber yourself? 4 

A. No, sir; but I did of timber that was on my own land, on the 
other side of the road and adjoining that land and opposite the Slevin 
lands. My land runs along that for three-quarters of a mile. I let 

parties have timber for clearing it off. These logs were 
204 taken off that land by Snyder, and I think they were taken 
to the Saylor mill. 

11. What vear was that? 

A. I think it must have been along in ‘70 some of those logs 
taken off my land were hauled by Mr. Geddis and taken to his saw- 
mill, and possibly some of them were hauled to Mr. Saylor’s, who 
had the mill before Geddis. I don’t think any of the logs were 
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taken off my land, for certain, but these men, Snyder and Johnson, 
hauled logs, and I got Saylor to stop them. I can’t say that they 
didn’t haul them to Geddis. ‘The timber on the Slevin land was all 
post-oak timber; there were no white daks on the land. All the saw- 
logs were post oak, because I went and looked at the stumps. I 
think they might have cut five or six logs there, and I made them 
stop. 

42. In the year 1875 did you sell a large amount of timber off of 
said land to Mr. Sloan ? 

A. No, sir. 

43. One of the witnesses has testified, “When Turney left for 
Washington Territory, in ’61, there was eighty acres of white oak on 
said land.” Is that true? 

A. No, sir; not as to the quantity of the timber. 
205 44. “ About the year ’75 a large amount of timber was cut 
and sold off of said land. Said timber was sold by G. J. 
George, as agent for the Slevins.” Is that true? 
" No, sir. 

45. The “Slevins had possession of that land for about ten years 
before that time.” Is that true? 

A. I don’t know. All the possession we had I have stated. We 
paid the taxes and put that man off in '72; that is my recollection. 
During the war I don’t know anything about the land. 

46. “ They took possession in the summer of 63and had peac-able 
possession of all of said land from about ’63 until ’75.” Is that 
true? 

A. I don’t know anything about the land during the war and 
until 1865. 

47. How as to 65 to "75? 

A. Nobody disputed the possession of that land until Turney put 
that house on it. 

48. Is this statement true: “ During that time all the good tim- 
ber was cut off that land ” (between °65 and '75 )? 

A. The timber was taken during that time,1 think. I don’t 
think it was good timber. 

49. Is this true: “It was sold by G. J. George, acting as the agent 

of the Slevins?” 
206 A. No, sir. 
OU. Is that positive averment true? 

A. No, sir. 

51. Is this statement true: “ A gteat amount of cord wood was 
also cut and sold off of said land by G. J. George during that 
time?” 

A. No, sir. 

52. Is this statement true: “ And G. J. George also had a number 
of men making rails off of that land?” 

A. I never made a rail on it in my life and never had it done. 
They might possibly have gotten over the line on the north, but I 
don't think they did. 

53. Is this true: “Samuel Linder, John Fitzgerald, and several 
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parties were engaged in cutting wood and making rails on saic land 
during the years ’74,’5 and 6?” 

A. I do not know of it. I had no knowledge of their doing so. 

54. “ They were employed by G. J. George, as agent of the Sievins, 
to do said work.” Is that true? 

A. I do not remember whether I employed those men or not. I 
had several thousand rails cut on my own land. 

55. On this land ? 

207 A. No, sir; on my own land. If I employed them it was 
on my own land. I never employed any man to make rails 
on that land. 

56. Slevin didn’t ernploy men to cut rails on that land ? 

A. No, sir; but I had, perhaps, twenty men working for me. 

By the MAsTer: 

(). As I understand you, they never, with your knowledge and 
under your approbation, cut timber on the Slevin land ? 

A. Some men might have come and asked me for a dead tree on 
the Slevin land as they have done on my land; but I never sold 
any tree or trees. During that time I had plenty of my own and 
didn’t want it nohow. 

57. I want you to state what is the truthfulness of those answers 
I have read from such depositions to you. 

A. I never had anything to do with that timber unless it was to 
give a man a dead tree when he came and asked me for it. As to 
these men you named, I expect that they worked for me on my 
land, but I never bad anything to do with the Slevin timber land 

except the time that I went to Saylor, when [ heard that 
208 men were taking that timber, and got him to stop it. 

58. I will get you to state, Mr. George, whether or not these 
acts were or were not done for the preservation of the Slevin land 
and not for its spozliation. 

A. Yes, sir; I suppose so. I didn’t want to take the timber off of 
that land. 

59. If at any time any person or persons cut or hauled timber 
away from the Slevin land, was it or was it not done contrary to 
your knowledge, permission, and consent ? 

A. Yes, sir; and without the knowledge of the Slevins, so far as 
I know. 

60. Did you at any time knowingly suffer any person to trespass 
on the Slevin land in any way? 

A. Not unless to get old dead-wood. The R. R. Co. cut four or 
five acres there. 

61. Who was the agent of the R. R. Co. at that time? 

A. I don’t know. 


By the Master: 
Q. They cut on their right of way ? 
A.- Yes, sir, and beyond. 
62. Who at any time was looking after that land ? 
A. I don’t know. 
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209 63. Have they any loca! director? 

A. I don’t know. The first thing I knew they bad cut it 
from the west side of R. R. onto the first creek. They were young 
sapplings. There was no valuable timber on it; might be good 
enough for wood. 

64. Here is another statement I will read to you: “ There was a 
house on said land, as stated in my answer to inquiry 3rd, and G. 
J. George was controlling that house as the agent of Slevins. I 
rented the house of him where it stood on the land and paid him 
the rental. This was in ‘74 or ’75.” Is that true? 

A. The only man who lived in the house was Harvey Stewart, and 
no one ever paid me any rent. 

63. This man is Sloan? 

A. I don’t recollect of that. My recollection is that the house 
was down-town when he lived in it. 

65. Did he rent the louse of you and pay you rent? 

A. I don’t know of it. 

66. Did he rent the house of you? 

A. I don’t think he did. 

67. Do you say that he did or did not’ 

A. I would say not. 

210 6S. Is this true: “ Mr. George sold this house to Nalley and 
I purchased it of Nalley?” 

A. No, sir; I never knew before that he moved it. 1 thought 
Nalley moved it away. I supposed that Nalley moved it, for the 
first thing I knew it was moved into town and he was gone. 

6. Is this statement true: “I know that Harvey Stewart rented 
the house and land before I lived there and while George & Saylor 
were the agents for the land?” 

A. Yes, sir; that’s true. 

70. Did he rent it of you”? 

A. Yes, sir. 

71. He says he lived there all of the winter and part of the sum- 
mer—about nine months, more or less? 

A. That is my remembrance of it. 

72. How long did it take to send the lease to Slevin and get it 
signed for Stewart? 

A. My recollection is that he went right in at that time of the 
trial. This woman was talking to the justice when I went over, 
and he told iershe had better go out and she would be put out any- 

way, and she said if she whs go ng to have any bother she 
211 would not put up the fence. I made a proposition for her to 

go out that day. She said she would. My recollection is 
that Stewart went in then. We made the contract with him so as 
to hold the land. Turney put the house up so as to be on the line. 
We found it was on the line when we brought this suit. In order 
to cover the whole thing we made this contract with Stewart for a 
year to settle the question. 

73. That was in opposition to the attempt of Turney to get the 
land? 

A. Yes, sir; that was the intention. I think the record of the 
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suit is in this building where the justice’s office was. As the 
time this house was taken away there was a notice served by the 
commissioner of highways to remove the house out of the road, 
as they were going to puta public road there. They came and 
asked me if | was the agent of the house, as they were going to put 
a road where the house was. I told them just to move it, | wouldn’t 
move it; but before they came round with the road that house was 
gone. 

74. That was the end of the struggle about the possession ? 

A. Yes, sir; Mr. Rider bought that forty acres about that time. 


212 By the Master: 


Q. Is that the south forty ? 

A. Yes, sir; the southeast forty. 

75. I notice, Mr. George, in the testimony of John T. Fitzgerald 
the following statement: “G. J. George,as the agent of the Slevins, 
employed myself and brother-in-law to cut wood and make rails 
and stakes on this land, describing the numbers, in the year ’74 or 
75.” Is that true? 

A. No, sir; it was on my land. 

77. “Further, I think he cut twelve or fifteen cords of wood and 
one or three thousand rails and three or four hundred sticks, and 
G. J. George, as the agent of the Slevins, paid me for the work ?” 

A. They made rails for me, but [I paid for them, for that work, on 
mv land and not on the Slevin land. 

78. Is it true or false? 

A. It is false as to that land; it was on my land. 

79. They state they were paid ten dollars per thousand to make 
rails and sticks? 

A. They were paid one dollar per hundred for rails and eighty 
cents for stakes. 

80. Was that on the Slevin land? 

A. No, sir; on my own land. 
2135 81. They make this further statement: “I know Samuel 
Linder was employed about that time to cut and hau’ logs 
off that land.” 

A. I don’t know anything about that. 

S2. If it is true, was it on the Slevin land and by you? 

A. I don’t know if it was on the Slevin land or not; it was not 
by me. I don’t know who cut those logs on the Slevin land. 

83. Do you remember of any such cutting at the time mentioned ; 
if so, upon whose land was such cutting done? 

A. They cut quite a good many logs about ‘74 or ‘75. They cut 
most of that grove of timber out. [ do not know how many. 

84. If such cutting was done on that land would not the stamps 
be visible at the present time ? 

A. Yes, sir; I should think they would, as they are post oak. 

85. If, upon an examination of such land, no such stumps were 
found, could that statement be true ? 

A. I don’t think it weuld be. 
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Objected to by counsel as merely expert testimony and do not 
know whether he is an authority on stumps or not. 


214 Witness: J am a pretty good stumper. 


86. At the time the cutting referred to was done was it not done 
on your land and not on the Slevin land ? 

A. About that time work was being done on my land. I was 
having it cleared, and it was about the time they talk- about logs 
being cut on the Slevins land. I know there was no taking of logs 
from there for profit by the Slevins or anybody, so far as I know ; 
but it was done to some extent; to what extent I don’t know, for | 
had it stopped. 


Cross-examination by Mr. HANNA: 


Q. But it is a fact, Mr. George, that a large amount of timber, 
valuable timber, was taken off the Slevin land about that time— 
saw logs and rail timber? 

A. I don’t know about the rails; there was some logs taken. 

2. Were they taken to Geddis’ or Saylor’s mill ? 

A. They were taken to Saylor’s mills. 

3. Were any taken to Geddis’? 

A. I don’t know. 
4. Where did Snyder get his logs ? 
A. Off the Slevin land. 


215 5. And didn’t Snyder haul more than’two hundred saw 
logs off? 
A. I don’t know. Snyder was the man I wanted Saylor to have 
stopped. 


6. What distinction is there between post oak and white oak ? 

A. One is post oak and the other is white oak. 

7. There is a difference between red oak and white oak; what is 
the difference between post oak and white oak ? 

A. Difference in the fiber. 

8. There’s some there now; are they white oak ? 

A. I am not sure; there is some pretty big trees there. 

%. Were they not same as trees taken off? 

A. Not if they were white oak. 

10. I will ask you to state if, to your knowledge, during the years 
‘74 and ’75, there were not, by somebody, more than 200 saw logs 
taken off that land? 

A. I don’t know how many; they cut a good many. 

11. Wouldn’t some of those trees that were cut make tlree logs ? 

A. I don’t know how many they would make. 


By the Master: 


Q. Did you ever count the stumps ? 
216 A. No; not that I know of. 
12. You have been over the Slevin land ? 
A. I went part way, when I found it out, and I came down and 
got them to stop it. 
13. Do you remember the amount? 


88 AUGUST TRUM, TRUSTEE, &C., VS. 


A. No, sir. 

14. It was a nice grove? 

A. Yes, sir; a nice grove. 

15. This house, you say, you rented to Stewart as the agent of 
Slevin ? 

A. I never had anything tv do with the house up to the time of 
the suit. 

16. You contracted with Stewart and sent to Cincinnati and got a 
contract for him from the Slevins? 

A. My revollection is tuat they sent it here; but a contract of 
that kind was made to prevent it being occupied by Turney. 

17. How long did Stewart live there ? 

A. I think he fixed up a garden. 

18. He lived there all that summer? 

A. Yes, sir. 

19. Who got possession from Stewart ? 

A. Nalley, I think. 

20. And Nalley’s the man you think moved the house off? 

A. I always thought so. 
217 21. Nalley sold his interest to Sloan ? 
A. I don’t know. 

22. You say that house would only rent for five dollars a month. 
Has not that house four rooms instead of two? 

A. I don’t know. 

23. Is not that the house that John Powell lives in now ? 

A. I don’t know. | 

24. Wouldn’t a house of that size rent for six dollars? 

A. I don’t know the house nor what it would rent for, and I 
wouldn’t know the house unless it stood where it was then. My 
impression is that it was not a large house. 

25. Well, if it was only a house of two rooms wouldn’t it rent for 
eight dollars a month ? 

A. My impression is from what it was there. 

26. Wasn’t it only moved about a hundred feet? 

A. Yes, sir; think so. 

27. Ilow far now to where Powell lives? 

A. I should think it was about twenty rods or more. 
218 28. You think that would make a difference in the renting 
of it? 

A. I don’t know where it is now or where Powell lives. 

2. ‘Turney built the house and had taken possession of it while 
Slevins had possession of the land? 

A. Yes, sir. 

380. Do you know who took off the old frame and log house that 
stood by the creek ? 

A. No, sir. 

31. Do you know who took the tenant-house near Ilohnes’—weren’t 
there three houses altogether on that land ? 

A. I don’t know of those at all, and don’t know what beeame of 
them. 
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32. Weren’t they taken after the Slevins got possession of the 
land—those three ? : 

A. I don’t know. 

Then when Turney came back from Oregon he built an- 
other? 

A. I don’t know. I think the first one was a log house with a 
plastered kitchen, and that it was thrown down at the close of the 
war. I don’t know when it was taken away. It seems to me that 
was away back of the war. 

34. There has wall three house- there? 
219 AL I don’t recollect of them. Those other houses were 
away when I came back from the war. 

30. They were there when you went to the war and off when you 
came back ? 

A. Yes, sir. 

36. Didn’t John Hoffmeyer live in that house? 

A. I don’t remember. I think George Wilkington lived there be- 
fore the war. 

37. You remember three house-? 

A. That one was hardly a house. 

38. Well, two and a half houses, then ? 

~ Yes, sir. 

And they were all taken off while the Slevins had possession 
of ae land? 

A. I don’t know when they got possession my ‘self 


Counsel for Slevins object to filling this record as to when Slevins 
got possession of this land, incumbering this land with an unprov- 
able fact. 


Mr. Hanna: Mr. George made a deposition three years ago in 
which he said: “I am acquainted with the land. Do you know 
who received possession of this land from Turney? A. The Slevins 
received possession in 1863, as 1 am informed by themselves. Q. 

Who had possession of this land from 63 to 757 A. The 
220 = Slevins. Q. Who had possession of that — in ‘76 within 
a few weeks after ‘Turney took possession ? The Slevins.” 

Mr. Conkiina: Mr. George has explained that wl a subsequent 
deposition, and the deposition of Mr. Beecher shows that the posses- 
sion is a controverted point. 

40. Were those houses taken off between the summer of "63 & ‘76 
during those seventeen years? ~~. 

A. I don’t know when they were taken off. One of the houses 
was on when I went to the war, and was not there when | came 
back. I only know of one house. I think the other was gone be- 
fore the war—that is, the homestead. 

11. As the agent of the Slevins, did you sell forty acres of land 
to Holmes? 

A. No, sir. 

42. Who did? 

A. I think Holmes made the contract with the Slevins them- 
selves. 
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43. When? 

A. In ’71 or ’72, I think. 

44. Has he put any fence there since? 

A. Yes, sir. 

45. He got peaceable possession from the Slevins, and has held it 

ever since? 
221 A. Yes, sir. 
46. He has possession of that and he got possession of it ? 

A. From the Slevins themselves. They made the contract and 
the conveyance themselves direct with him. 

47. I will ask you if you can make any estimate of the value of 
the timber removed off this land during the years ’73, “4, 5, 6” 

A. I eouldn’t. 

48. You couldn’t put any estimate on it? 

A. No, sir. 


Re-examination : 

(). What do you mean by possession—actual or constructive ? | 

A. I just mean what I say. 

2. Well, you are a lawyer, and you know whether Mr. Turney at- 
tempted to take possession of those lands and whether there was any 
actual possession or not at that time by any one, or whether it was 
a portion of the commons over which any one and everybody 
passed ? 

A. I think at that time Mr. Holmes had fenced his off. 

3. I am speaking of the two hundred and eighty acres of 

land. 
222 A. That is part of the tract. 
4. Was it in the possession of anybody or was it open to 
the public? 

A. There was probab-y a little fence on section six. 

9. When Mr. Turney erected that house was not that portion 
occupied by the public and not by the Slevins, or by anybedy for 
them? 

A. Yes, sir; it was lying open. 

6. And the part you took was to prevent Turney from getting 
actual possession ? 

A. Yes, sir. 

7. And when that ceased it returned into the undisputed posses- 
sion of the public? 

A. We just wanted to keep Turney out of it. 

8. Is it not in fact true that when Turney ceased to have posses- 
sion of the land it returned to the actual possession of the public ? 

A. We took the house, and he let it go when he found he couldn’t 
keep it any longer. 

9. Was it two or more rooms ? 

A. Only two, I think. 

10. After that the house was stolen and removed ? 

A. Yes, sir. I don’t know where it is now. 

11. And if it has more rooms they have been added to it 
since ? 
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223 A. Yes, sir. There must be some difference. I think the 
house had only two rooms, and little, small rooms at that. 
It might be bigger than that, as it is a long time since. 

12. At the time I passed you to Mr. Hanna I had not noticed this 
statement, made by Mr. Linder: “In the winter of ’75 there was 
about five thousand rails and stakes on the land, made by G. J. 
George.” Is that true or false? 

A. It is not true; they were on my land. 

3. “The rails and stakes were put on the farm of G. J. George.” 
Is that true? 

A. No, sir. If any rails or stakes were made on that land it was 
just at the corner of my land; but I don’t think they went over at 
all. I don’t think there was any timber there. 

14. These rails and stakes were made by the direction and order 
of G. J. George, as the agent of the Slevins.” Is that true? 

A. That is not true. I do not wish to contradict the man, tho’ 
he might easily have been mistaken, as the land lay side by side 
and | made between twenty and thirty thousand rails & stakes there 

myself for two and a half miles of fence. 
224 15. Do you — Joseph Williams ? 
A. Am just acquainted with him, simply. 

16. Now, speaking of the character of these logs, Mr. George, 
“The logs we cut were from good timber, making from two to five 
logs to the tree.” Is that true with reference to the character of the 
timber on the Slevin land ? 

A. I don’t think there was any timber there that would make it. 

17. “ The logs were worth on an average from two dollars to two 
fifty each.” Were those worth that much ? 

A. I should think not. 

18. Do you think it is true that there were trees there that were 
vapable of making two to five logs each and of sufficient magnitude 
to be worth any such sum each ? 

A. No, sir. 

19. Admitting that to be true, what would be the value of such 
timber at that time? 

A. I wouldn’t have any idea of it at that time. I wouldn’t think, 
however, that the best logs they could get woula be worth more 
than a dollar apiece at the tree. 

20. I will ask you to give us your idea of a saw log, if you have 

any idea? 
225 A. My idea is a saw log is one that will make lumber. 
21. Of what diameter? 

A. They make from ten inches up. 

22. Would a stick the size of that stove-pipe be saw-log timber ? 

A. No, sir; saw sticks measure from the top down, and they take 
nothing less than ten inches at the top. 

23. Would it be possible for any of the timber on the Slevin land 
to make a saw log over a foot in diameter? 

A. Yes, sir; some of the post oaks there are two feet at the bot- 
tom; they are very rough trees, however. 

24. “ About or near the same time I wasemployed by G. J. George, 
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as the agent of Slevins, to cut rails at one dollar a thousand.” Is it 
true that you employed him as the agent of the Slevins? 

A. No, sir; I never did as agent of the Slevins. I don’t know 
whether it is false, but I know whose land they were working on, 
and that I never employed them to cut on the Slevin land. 


by the MASTER : 


(). Was the road through there at that time ? 
226 A. No, sir; it was in woods. These two run up together— 
Slevin’s and mine. 


Recross-exe mination by Mr. Hanna: 


(). I will ask you if there was not a good many trees cut off the 
Slevin land as much as two and a half feet through ? 
A. I don’t think there was; not many. ‘There are a few good 
trees there. There was but a few there. 
(). Were there many there that would average two feet ? 
A. Not many there; not many of that size on the land, and 
they are those up next to Mr. Nickolls. 


By the Master: 


Q. What would be the present value of such trees as you have 
described ? 

A. Two feet in diameter; if they would make two logs would be 
worth three dollars. 


Re-examination by Mr. ConKLING: 


(Q. Were you other than a taxes-paying agent? 
A. No, sir; all lever done was to pay the taxes and what was 
done as attorney with Turney. 


297  Reeross-examination : 


Q. Were — not also agent for keeping Turney out of possession ? 

A. Yes, sir. 

2. Did you put Stewart on there for the purpose of holding the 
possession against ‘Turney ? | 

A. Yes, sir. 


By Mr. ConkLIne : 


(). The suit was abandoned ? 

A. Yes, sir. 

3. I wish to call your attention to the deposition of Mr. Geddis. 
Are you acquainted with Jolin Geddis ? 

A. Yes, sir. 

4. What is his his occupation ? 

A. Miller. 

5. Saw-mill? 

A. Yes, sir. 

6G. And he is engaged in that business now? 

A. Yes, sir. 


Lend 


7. Is he a man that would know the value of logs and timber? 
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A. I think he would better than I would, as he has been at it a 
long time. 

8. | will ask vou if the value of logs at that time was not eight 

cents a foot at the littleend,a log having ten inches at the end ? 
228 A. | don’t know. 
9. Don’t they measure that way ? 

A. Yes, sir; a log two feet across would be worth two dollars if 

they measured that way. 


Re-examination by Mr. ConKLING: 


Q. Would the estimate of Geddis be reliable ? 

A. Yes, sir; I should think he was a straight man. 

2. He says he got forty or fifty logs worth forty to fifty cents a 
log. 

A. Yes, sir; | should think that would be reliable. 


229 Testimony of John H. Nicholls. 
Joun H. Nicno.ts, being first duly sworn, testified : 


(). What is your name, age, and residence, Mr. Nicholls ? 

A. John H. Nicholls. 

2. Where do you reside? 

A. About a mile and a half out of town, north, right adjoining 
this disputed land; my place joins it. 

3. Are you samuslatel with this land? 

A. Yes, sir. 

4. How long have you known it? 

A. For about twenty years. 

5. What is the character of the land, prairie or timber ? 

A. Prairie, most of it. 

6. What is the character of that land, so much of itas you would 
call timber ? 

A. Well, just what I would call brush, most of it; there is some 
good trees on it. 

7. Now? 

A. Yes, sir; there’s yet some good trees on it. 

8. What was the character of the timberon the land in the years 
73, 4, ’5, 6? 

A. There was some pretty good timber on it then. 

%. On what part and te what extent? 
230 A. I don’t know exactly how much there was. 
10. Do you know whether any of that has been taken off 

the land ? 

A. There were some saw-logs cut and taken off. 

11. When ? 

A. About the time the R. R. was put through; about the time 
Saylor’s mill was here. 

12. Who took them off? 

A. I don’t know. I was not acquainted with the man. I think 
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it was a man who lived here in town by the name of Snyder who 


hauled some of it off. 
15. What was the magnitude of those logs? 
A. I don’t know the size of them. 
14. Did you ever examine the land particularly ? 
A. I have been over the farm or part of it. 
15. Have you been over the land since the cutting to see it? 
A. No, sir. 
16. You never made any examination of it? 
A. No, sir. 
17. De you know whether Mr, George cut any of those logs oi!” 
A. No, sir; | do not know whether he cut any of the timber or 
not. 
18. Do you know where the line of the land ran at that 
time? 
231 A. No, sir; I think it was the township line, though. 
19. Isn’t it true that those logs were cut to the east of the 
line? 
A. They were cut to the west side of the line on the land owned 
by Slevin. 
20. Can you state the number or size of them ? 
A. No, sir. 
21. Can you state anything of the value of them ? 
A. No, sir; I don’t know what they were paying for logs at that 


22. Do you know what they were worth ? 

A. No, sir; I don’t know what they were worth ? 

25. Did you make any observation of the buildings that were on 
that land ? 

A. There was a little house built up there by Turney, the one 
they were talking of a while ago. I recollect that well enough. 

24. Describe it. 

A. It was a little frame house, if I mistake not, and it steod right 
where the road now runs, and John Powell lives in it now. It was 
moved off. 

25. How many rooms were in it ? 

A. I was never in the house. I don’t suppose there were more 

than two rooms in it when it stood up there, and I have 
232 never been in it since Powell lived in it. 
26. Has it been changed any ? 

A. There has been a shed kitchen and a porch added to it since 
if was moved to town. 

27. Do you know who moved that house ? 

A. No, sir; it was moved up the time that Sloan lived in it. I 
think it was Sloan. 


Cross-examination : 
Q. You can’t state the number of trees that were taken off the 
land ? 
A. No, sir. 
2. You know they cut a considerable number of logs off of it? 


< 
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A. They cut several trees. What they made of them I don’t know. 
5. You live north of that piece? 
A. Vos, sir. 
4. Have you ever farmed this land ? 
A. Yes, sir. 
5. You have a crop in it now ? 
A. No, sir; not now. 
6. You did have wheat? 
\® A. No, sir; never raised anything but corn on it. 
. State whether it is good farming land. 
A. It is tolerable good land ; had pretty good corn the first year, 
and the next year it was not so good. 
233 8. What is the cash rental of that land? 
A. We agreed to pay one-third of the crop. 
%. You rented it of me ? 
A. Yes, sir; you and Bob Adams. 
10. What would be a fair cash rent for it last year or any year? 


Objected to. 

11. Do you know of any rails made on that land, or stakes ? 

A. No, sir. I noticed one thing: When they were going to fence 
it Mr. Adams came to me and wanted me to join fences with him. 

12. When Adams got possession of it it was not under fence and 


it laid out in the commons? 
A. Yes, sir. 
Re-examination : 
; (). At the time you first knew the lands they were in commons? 
A. Yes, sir. 
By Mr. Hanna: 
(). You came bere in °65? 
A. Yes, sir; about the winding up of the war. 
By Mr. ConkLina : 
(). And ever since ‘65 they have been commons? 
A. Yes, sir. 
Testimony of Alervander Richardson. 
® ALEXANDER Ricuarpson, being first duly sworn, testified : 
By Mr. Conk Line : 
' 254 (). State your name, age, and residence. 


A. Alexander Richardson; age, fifty-six; reside about a 
mile out of Fairfield, northwest of it. 
2. Are you acquainted with the Slevin or Turney lands ? 
A. I am acquainted with some of them. 
3. What is the character of this land as to being prairie or timber 
land ? 
A. Principally all prairie. 
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4. What is the character of so much as would be called timber, 
and what has been the character of the timber ? 

A. On the east side there — some good trees, the balance 1s mostly 
brush. On the east side of the land there’s some good timber. 

5. Has any of that timber been cut off the land in the years ‘74, 
Dd, & 6? 

A. Some of it has been cut off. Lee Turney tried to cut some of 
it. He built a saw-mill during the time he was fencing it and he 
cut it thes. He had a saw-mill there at that time. 

6. The cutting on that land was then by Turney himself? 

A. He cut some portion; not a great deal, [ think. I was 

there when he was cutting it. It was rough and he couldn’t 
235 cut it in his mill. It was knotty timber and was difficult to 
cut. 

7. Can you give us any idea of the size of the largest tree he cut? 

A. I suppose there were scattering trees that would cut two feet 
through. 

8. How many of those? 

A. I couldn't say. 

9. A considerable number of trees ? 

A. I couldn’t say exactly. There was a considerable number of 
trees. 

10. The cutting you know of was done by himself? 

A. I have seen cutting done there by others, but I didn’t know 
on what land it was done. 

11. Do you know now? 

A. Yes, sir; by the road running up there. It must have been 
on the south side. 

12. Can you fix the valae? 

A. No, sir. 

13. Nor the number of trees? 

A. No, sir. 

14. Do you remember of seeing any buildings on that land ? 

A. Yes, sir; I seen some buildings there. 

15. Describe them. 

A. There was a little building on the back part of it; then there 

was a plank building up where the road now is. There was 
236 another building on the west side, towards the road. 
16. At the time those buildings were there were those 

lands occupied ? 

A. There was a fence around them at that time, when Turney 
Was occupying them, about ’56—fifty-six ; along there--’56, ’7, & ’8. 

17. At the time this building was put where the road now is were 
the lands occupied or were they in public common ? 

A. By that time they were all common again. 

18. How long have you known those lands? 

A. About thirty-two years. 

19. For how many years past have those lands been in open com- 
mons with nobody in actual possession ? 
A. Been fenced up for some few years. 
20. From the first time till they were thrown out? 
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A. They were mostly thrown out, it appears to me, about ’63 or ’4 ; 
somewl.cre about that time they were mostly thrown out again. 


By the MAsTerR: 


Q. Was it during the war? 

A. Yes, sir. 

21. Now, state whether that was because the fence was rotted 
down. 

A. Yes, sir; I got privilege to get some of it myself; it went all 
down. 

22. It was not occupied at that time? 
257 A. No, sir. 
23. What was the building that stood by the road ? 

A. I don’t remember exactly. I remember Lee Turney taking 
me over there as I was going home. He said he had put it so as to 
cover two sections on both sides of the line. It was an upright plank 
house at that time, with two rooms. It must have been about 14 or 
16 feet. He went up with me. I do not know why he was talking 
to me about the house. 

24. It was an upright plank house? 

A. Yes, sir; that is what I think it was at that time. 

25. Did you hear Mr. Cooper’s testimony this afternoon ? 

A. Yes, sir. 

26. Did you hear his description of the house? 

A. I don’t remember now. 

27. He called it a shanty ? 

A. Yes, sir; I would call it that. 

28. Does our description of it agree with his ? 

A. I don’t remember what his was. I would call it a cheap 
building. 

29. You think it was about 14-by-16-foot house ? 

A. I don’t remember; but that is what I suppose it was. 
238 30. Can you give an idea of about how much lumber it 
would take? 

A. I suppose I could estimate it; but I don’t remember exactly 
what the size of it was. 

31. What was the condition of the land at that time around 
there ? 

A. It was all open. 

32. Had it any rental value at that time? 

A. If it had been fenced it would have had. I had my stock 
running all over it at that time, in ‘63. 

3. If it had any rental value state it. 

A. I don’t know that there was any rental value. When not en- 
closed it was open commons—public land where stock was running. 


Cross-examination by Mr. Hanna: 


Q. You state that Turney had made some timber on it. That 
was several years before the war? 

A. Yes, sir; in 756, I think. 
13—245 
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That was the time that Turney put bis mill on it” 
A. Yes, sir. 
». He cut none after that? 
A. No, sir; he said the timber was too rough and jie | ed to quit. 
4. Do you remember of any timber being cut there m ’74 & 5 
A. I don’t remember the dates. There was se me + the re. 
as | remember some persons hauling saw logs off of 
Who did you see? 
A. Snyder. 
6. Did you see Alexander Johnson? 
~e | jon’t remember him. 
Do vou remember Charley Wooton ? 
A | think I saw him hauling to Saylor’s mill. 
Do you remember John Geddis and old man Woodworth, too? 
x. [ remember them hauling. I don’t know where they got 
them. 
8. That house you spoke of was the house Powell lives in now ? 
A. I don’t remember now. 
10. Do you remember when Slocum had it in wheat ? 
I remember something of that. 
Do you remember the kind of crop was put in it in ‘63° 
A. I don’t remember the date. I remember Slocum had some 
wheat on it. 
How much wheat had he? 
A. | don’t remember. 
Do you remember what year that was ? 
A. No, sir; I can’t remember. 


959) 


240 I4. Do you remember what year Turney left here and went 
to Washington Territory ? 
A. I suppose he went about ’61. 
15. Now, do you remember the condition of the land in 64. Was 
it used or not? Didn’t John Cash have corn on it in ‘4-5? 
A. No, sir; I don’t remember. 
16. Do you remember of John Cash having corn in it at any 
time? 
A. No, sir; I don’t remember of it. : 
Do you remember of Baker working it? 
[ saw them on it; [ have seen various people on it. The last i 
I re at was when Wooton had it before he went away. 
1S. Who after that? 
A. I don’t remember much after that. ‘6 


1. Do you remember anything of corn being raised therein 65? 
\ No, sir: I don’t remember. 
Do you remember of Wooton having corn in it? f 
A. No, sir; I don’t know what he had. 
21. Wooton and Cash are dead ? 
A. Yes, sir. 


Re-examination : 


If the persons mentioned had cultivated it wouldn't you 
have remembered them ? 


or ~~, 
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241 A. No, sir; I might have forgotten it in that length of 
time. 

2. You might have remembered ? 

A. Yes, sir; and might forget it, too. I don’t put much in my 
a except my own affairs. 

Might not this hauling of which you have spoken been on 

George's land ? 
A. Y es, sir. 


By Mr. Hanna: 


(). You don’t say those logs were hauled off of George’s land ? 
A. No, sir; [ never saw any of the logs loaded on the land, as I 
remem ber of. 
Testimony of Win. Whittaker. 
WittraAM WuitaKer, being first duly sworn, testified, viz: 
By Mr. Conk LING : 
Q. State your name, age, and residence. 
A. William Whitaker; age, sixty-eight; live about two miles 
north of town. 
Are you acquainted with these lands spoken of as the Turney 
a Slevin lands? 
A. F es, sir. 
Ilow long have you known those lands? 
All of thirty years, I think. 
4. Speaking now of the lands on the west side of the road in see- 
tion thirty-six, what is that [the] character of that land ? 
A. Generally prairie; some of it is in timber. 
242 5. What proportion ? 
A. I have no idea. The timber is in irregular shape. 
6. What is the character of that which is apparently timber? 
A. I never considered there was a great deal of good timber 
on it. 
Have you been over the land? 
Been over it some. 
8. During the last twenty years? 
A. Not very much in the last twenty years. 
8. State whether in passing over that land you ever saw any log 
timber or rail timber on it. : 
A. No, sir; I don’t remember of seeing any while I was over the 
land. 
9. What would you say would be the diameter of the trees up to 
1876? 
A. There might be some few trees of two feet, but the timber was 
generally smaller. 
10. Are those trees standing there now? 
A. May be some few standing there yet. 
11. What number of trees that you noticed standing there twenty 
years ago have been removed ? 
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A. I have no idea. 
12. Could you say one or more? 
243 A. I have no idea of the number that’s left or that has 
been taken. 

13. Would you say that any considerable number of trees have 
been taken ? | 

A. I couldn’t say. I never was there while any logs were taken 
off. 

14. During the time you have known this land what has been its 
condition as to being fenced up or in common ? 

A. During the greater part of the time it was in common. 

15. For how many years past during or after the war? 

A. I don’t know how many. 

16. Do you remember seeing any buildings upon the land? 

A. There was one building down in the southeast corner that 
stood on the land. I never was in it. I have been alongside of it, 
[ have mighty little recollection of it. 

17. Was it of so impressing an appearance that it made no im- 
pression ? 

A. It made some. 

18. I will ask you, Mr. Whitaker, if the land as you knew it, 
lying out in public common, had any rentable value at all? | 

A. I don’t know that it had, particularly. 
244 19. Was there any demand here for such land to rent? 
A. Not that I know of. 


Cross-examination by Mr. HAnNa: 


Q. You don’t know anything about how much timber has been 
taken off that land ? 

A. No, sir. 

2. Nor who did the cutting ? 

A. No, sir. 

3. Don’t know how much or when it was taken ? 

A. No, sir. 

4. The land might have been rented if it had been under fence ? 

A. Yes, sir. 

5. You don’t know when the fences were taken down or when 
they were put up again ? 

A, No, sir. 

6. And you don’t know much about it ? > 

A. No, sir. 


Testimony of L. J. Rider. 
L. J. Ryper, being first duly sworn, testified, viz: 
By Mr. Conktiina: 


(). Give your name, age, and residence. 

A. L. J. Ryder; live in town, and am 47 years old. 

2. Are you acquainted with the lands adjoining Fairfield and 
known as the Slevin lands? | 
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245 A. Yes, sir. 
3. Can you say how long you have known them ? 

A. F ver since about, say, the last thirty years. 

4. What is the character of the lands? 

A. Partly prairie and partly brush timber on the east side. 

5. What is the character of the timber land on those tracks [tracts]? 

A. We would call it just brush timber. There is a little timber, 
but more brush than timber. 

6. State whether or not any considerable portion of that is log 
timber or rail timber. 

A. Might be some; not a great deal; some, of course. 

7. Do you remember the situation of the east line in ’63? 

A. I think they were thrown out in commons in '63 or ’64; they 
were thrown out into commons, but I wouldn’t be certain as to the 
vear. 

8. They then became commons, and whole public passed over it ? 

A. Yes, sir; the fences was down and they was open. 

9. Is it not true, Mr. Ryder, that during that time the public gen- 
erally went over the lands and cut brush and timber on it or what 

they wanted ? 
246 A. I don’t know as to the timber being cut. 
10. Don’t you know of timber being cut off at that time? 

A. I don’t know when it was cut. | have seen the stumps there. 

11. You live where ? ! 

A. In town now. 

12. In sixty-three where were you living? 

A. On the other side of it; two or three miles from here. 

13. During that time was there any considerable amount of that 
timber land suitable for saw logs? 

A. I don’t think anything to amount to amount to anything; 
wouldn’t think they would cut saw logs; think it was all knotty. 
Good saw logs rome. 2 be without knots. 

14. Do you know of any timber being cut in ‘74? 

Don’t know where they came from; some were hauled to the 


_ 


mill. 
15. Don’t you know they came from George’s land ? 
A. They came from that way. 
16. Were you at that time through that portion of the land? 
A. Not through the timber. I was passing backwards and 
247 ~=— forwards, but not through the timber. 
17. Is there any difference in the value of such timber as 
you observed and good timber for saw logs? 
A. I should think so. 
18. Was this timber suitable for saw logs ” 
A. They might have cut one log off of a tree, but not many. I 
have been all through that land, and there is no good timber on it. 
19. What is the value of good saw timber ? 
A. Depends upon what it is and where it is. I don’t know what 
there [they are] paying now. 
20. You have no idea of the value of it? 
A. I don’t know what there [they are] paying. 
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21. Have you any idea of the value of such knotty timber as that 
f which you spoke? 
A. It is not as valuable as very good timber. 
22. You say from °63 it was in commons? 
A. Yes,sir; I think that’s the time. 
23. State whether such land as that had a rentable value. 
A. No, sir: not without a fence. 
24. Could such lands as these commons be rented ? 
A. No, sir; not without a fence around it. 4 
25. And that fence disappeared in ‘63 ? 
A. I think that’s the time; I couldn’t be positive. 
2458 26. Was that the time they ceased to be known as the . 
Turney land- and commenced to be known as the Slevin | 
lands ? 
A. I don’t know when they ceased to be known so. 
27. Don’t you know that was about the time Slevins obtained title 
to those lands under legal proceedings here in town ? 


A. No, sir. 


Cross-examination by Mr. ILanna: 


( 


— 


Q. What would be a fair value for those lands under fence ? 

A. Lands were renting at that time, good land, for two dollars 
per acre. 

2. You don’t remember when the fence was taken down ? 

A. No, sir. I don’t know when. 

3. Was it not in ’66? 

A. I don’t think it was, because | moved to town 18 ’67, and I ( 
think it was taken off or thrown open before that. 

4. Before 67” 

A. Yes; | know it was. 

5. Do you remember when John Cash died ? 

A. I think I do. 

6. Do you know the year? 
249 A. No, sir. 
7. Was it before or after you moved to town? 

A. Yes, sir. 

8. Hlow long? 

A. | don’t know. 

9. Didn’t he die in 66 and didn’t he have corn in then ? 

A. I don’t think he did, for he was hanging around here for a ¢ 
long time before that; don’t think he tended to any coru in “U6. 

10. Did he in *65? 

A. I don’t think there was any fence there in 66. 

11. Who attended to it in 64-5 ?” ; 

A. I don’t know. : 

12. While under fence you think it would rent for two dollars per 
acre ? i 
A. What is cultivable. 
13. How much is in timber and brush—eighty acres ? 
A. More than that. 
14. That would leave two hundred acres for cultivation ? 
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A. I don’t know what it would be. 
15. How much would you estimate was under cultivation and 
suscep.ible of cultivation ? 
A. The enclosed part was never farmed, as I recollect, till Mr. 
Nicholls took it. 
250 16. How much was susceptible of cultivation when all 
under fence, taking Holmes’ forty and all of the section, 
| the three hundred and forty acres; the Holmes forty was all under 
>= @ cultivation ? 
A. I think so. 
17. Now, of the east half of 36, how much was susceptible of it? 
A. I wouldn’t rent it for two dollars an acre, as there must be one 
hundred acres of brush there. 
IS. That would leave two hundred and twenty acres ? 
A. Yes. 
19. What condition was that in — regard to fence ? 
A. I don’t know. 
20. Turney left for Washington Territory as secretary in ’61? 
A. I think that was the time. 
21. How much was then in co-dition for cultivation, including 
the Hlolmes forty and the Ryder forty; was it all under fence ? 
A. I don’t know whether it was all under fence then or not. 
22. How much was under fence? 
A. The Holmes tract was fenced. around. 
251 23. [low much of it could be cultivated ? 
A. Never half of it could be cultivated. 
d - 24. As much as twenty acres of that forty ? 
A. Not over fifteen acres; there is not forty acres there in the 
Ryder tract; there’s only thirty-seven acres and a fraction. 
25. You think not to exceed half of it? 
A. I don’t think over fifteen acres. 
26. Was it all under fence * 
A. Yes, sir. 
27. Would it have rented for pasture? 
A. Yes, sir. 
28. There is good pasturage along the creek ? 
A. Yes, sir; it is brushy along there. 
20. Was there ever any house on that forty of yours? 
A. Yes, sir; a little log shanty. 
® 30. Do you know what vear it was moved off? 
A. No, sir; there was an old log cabin there, and I don’t remem- 
ber when it was moved off. 
31. Do you know who ever lived in it? 
: A. No, sir. 
: 32. You couldn't state how many logs were taken off the land? 
A. No; I could not. 


252 Re-examination by Mr. ConKLING: 


: 
: 
' 


(). Did I ask yon about the houses on that land? 
A. No, sir. 
2. Do you remember of any buildings being on that land? 
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A. Yes, sir. 
3. Do you know of one on the south part by the line? 
A. There was a little house boarded up and down ; they moved it 

to town and added two rooms to it. 

4. Could you attach any value to it; if so, how much? 

A. Not very much. 

5. Could that building when there have rented for eight dollars 
per month ? 

A. You might have got somebody to promise that, but I don’t 
think they would ever have paid it. 

6. Was the renta! value of that house from then till now eight 
dollars per month ? 

A. I don’t think it ever rented for that or half of it. 

7. Do you know of any other buildings there ? 

A. There was a little log cabin on my place and above thai a little 

frame house. 

253 8. What became of them ? 

A. I don’t know; they went like the fence. 
9. Time stole them ? 
A. Yes, sir. 


Testumony of I. 8S. Black. 


I. S. Brack, being first duly sworn, testified, viz: 
By Mr. CONKLING: 


(). Give your name, age, and place of residence. 

A. EF. 35. Black ; fifty years old; live in Fairfield, [ls. 

2. Are you acquainted with the lands spoken of here, known for- 
merly as the Turney lands and now as the Slevin lands? 

A. I know the tract that lies west of the township line along there 
for half a mile. { 

3. How long have you known that ? 

A. Ever since | was — boy. I! was raised here. 

4. Speaking of the land set down as two hundred and eighty 
acres, What is the character of that as to timber and prairie ? 

A. Mostly prairie. There's two draws of brush and small timber 
ever since | have known it. Itruns upto Holmes’ and on the north- 
“ust corner joins the township line. ‘There’s a larger piece of timber 

there and there are some large trees there—post oak, if I re- 
254 member—and there — brushy runts, but some large trees. 
5. What were the character of such trees for saw timber ? 

A. I would call them very poor. 

6. Why? 

A. Because there [they are] scrubby timber. 

Do you mean knotty? 
\. Post-oak timber is short, knotty timber. I don’t remember 
secing any white-oak timber there; there might have been. 

8. You may state whether there was any considerable number of 
trees on that land that were suitable for saw logs or rails. 


. 


». 
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A. I would call it small brush and not suitable for that. 

9. Would you say that fifty or one hundred saw logs could be 
taken off of that; do you know of any taken off? 

A. | know that Turney put a saw-mill close up to that land and 
it didn’t amount to much. I don’t know whether he cut very much 
timber or not, or whether he cut on the west or east side. I don’t 
remem ber. 

10. Between ’72 & ’4 do you know of any timber being taken off 
of that land ? 

A. I don’t know of any. 

255 11. Would you have known if it was taken off? 

A. I have been through it a great many times. I don’t 
remember of seeing it cut or noticed the stumps much. I am 
speaking of west of the township line. 

12. Do vou remember seeing any building of any character on 
this land ? 

A. I remember seeing that little box-house there ; it was put there 
when they had a difficulty about holding possession. 

13. Put there by whom ? 

A. I don’t know. My understanding is that it was Turney. 

14. About what time? 

A. I don’t know. 

15. Would you attach any value to that building ? 

A. My recollection is that it was a small .box-house. I don’t 
know the value of it. 

16. Can you put any value in dollars and cents on it? 

A. Yes, sir; as I think of it now, it wouldn’t cost one hundred 
dollars to put it there. 

17. Do you know what became of it? 

A. No, sir. 

18. Do you know what has been the character of the pos- 
256 session of that land; has it been open to the public or any 

individual since 63? — 

A. The last few years it has been fenced in and farmed. 

’ 19. Go back to sixty-three. 

A. I can’t say at what time it was thrown open. Turney fenced 
it first to put in wheat one season, and for a year or two some corn 
was putin. The fence kept coming down. On the west line there 
was a post and split lath fence made first on the west and south. I 
don’t know the time it disappeared, but I know it went down. I 
don’t remember when it was farmed after that. 

20. Is it not true that originally no substantial fence was put on 
that ground ? 

A. No substantial fence, but there was some fence. 

21. And it disappeared because of the transient nature of it? 

A. No one kept it up. 

22. When was it abandoned ? 

A. I don’t remember; it was between ’55 and ’60 that Turney 
undertook to farm it. I couldn’t tell just when. 

23. After it ceased to be enclosed land had it any rentable value ; 
if so, what ? 
14—243 
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257 A. I should say not; not valuable for renting without a 
fence. 

24. Do you consider it had any rentable value ? 

A. I couldn’t say as tothat; I don’t know. ‘The last three or four 
years it has been farmed and rented some. 

25. Has that been by reason of its being fenced ” 

A. Yes, sir; it has been fenced. 

26. But not before that, if | understand you? 

A. No, sir; not before this fencing. 


Cross examination by Mr. Hanna: 


(). I will ask you this: That mill you spoke of Turney having 
there, was that before the war’? 
A. Yes, sir. : 
2. Did Turney take any timber off that land after he had been 
» Oregon 7 
A. No, sir; not that I remember of. 
3. Do you know of any one taking timber off of it? 
A. No, sir. 
4. You don’t know when the fencing went down so they ceuldn’t 
crop any more? 

A. I couldn’t say. 

5. Do you remember of Slocum having wheat in there? 
258 A. I don’t remember. I remember of ‘Turney putting in 
wheat. I do not know how many acres. 


t 


-_ 


Re-examination by Mr. CoNKLING : 


(). At the time that fence went down, and they ceased to be en- 
closed lands, what was the rentable value of such land at that time-— 
in 63 & ’64? 

A. I wouldn't suppose they had any renting value at that time 
with the fences down. 

2. Just before that what would such lands rent for with such 
fences to protect the crops in “63 & ‘64? 

A. I couldn't say. They didn’t rent lands at cash rental: they 
rented at one-third the crop. 

3. And they might run a man in debt? 

A. 'That’s my experience. 

4. And you think it would cost more than it would rent for to 
keep it in fence ? 

A. Yes, sir. 


By the Master: 


(). Taking such a tract of land as this, if it was not enclosed, was 
it possible to get a man to take it and have him enclose it? 
A. You might have gotten a man by giving him a lease fora 
term of years—two or three years, according to the agree- 
259 ment to put it in condition—and let him have all be raised 
on it. 
5. After that it would have a cash value or a portion of the crop? 
A. Yes, sir; sometimes they ask two fifty an acre right out. 


Et ee 
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Testimony of L. J. Rider, “ Recalled.” 
L. J. Ryper, recalled, testified, viz: 
By Mr. Hanna: 


Q. What year did you take possession of the forty acres you 
bought of Slevin—first possession of it? 

A. I think I first put a fence around it or part of it in ’69 or ’70. 

2. Have you had possession of it ever since? 

A. Yes, sir; I first fenced off a hog lot. 

3. And you have been paying the taxes on it since ’69 or ’70? 

A. No, sir; not until we bought it. 

4. Who put you in possession of it? 

A. The Slevins. 


Objected to by Mr. Conkling. 


A. (Continued). We got permission from Mr. Beecher when he was 

acting as agent for it, as we understood it. I think we did pay the 
taxes on it. I wouldn't be positive of it. 
260 5. Was that in 69? 
A. Yes, sir. 

6. Who did you get possession of ? 

A. Charley Beecher; he gave us the privilege of fencing it in. 

7. Who was he acting for? 

A. The Slevins: as we understood it. 

8. Did he tell you who owned it? 

A. We understood the Slevins owned it. 

9. And you have had possession of it ever since? 

A. Yes, sir. 

10. And afterwards you bought the land ? 

A. Yes, sir; we have had it about five years. 

11. You live in sight of all this land ? 

A. We can see all of it from the mill. I don’t know whether we 
could see it from the house. 

12. What do you say about seeing timber taken off of it? 

A. Have never seen any cut off or any hauled off. 


Cross-examination by Mr. ConkLina: 


(. You have answered that you have lived in sight of all of this 
land? 
A. Yes, sir. 
2. And you have not observed any timber taken off of this land? 
A. Yes, sir. 
261 3. That is your answer ? 
A. Yes, sir. 
4. It appears that Mr. Ryder has paid $17.00 taxes for one year. 
Now, if you have paid any more, I would like to know how much ? 
A. I wouldn't say how much we have paid without seeing the 
receipts. 
5. | want you to explain the statement you made to Mr. Hanna, 
when you said you were put into possession. 
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A. Charley Beecher said we could take possession of the brush for 
a hog lot. 


By Mr. Hanna: 


Q. Did you take it? 

A. Yes, sir. 

6. He just said that you could take it for a hog lot? 
A. Yes, sir. 

7. Have you paid over $17.00 taxes? 

I couldn’t say I have. 

And that land had no rental ? 

Yes, sir; two dollars for good land when fenced. 


> P >: 


Testimony of John Rankin. 
Joun RANKIN, being first duly sworn, testified, viz: 


sy Mr. Conkrina: 


Q. Give your name, age, and residence to the reporter. 
A. John Rankin; age, 65, and live in Fairfield. 
262 2. Are you acquainted with the lands known arounc here 
as the Slevin land ? 

A. Yes, sir. 

3. How long have you known those lands? 

A. Very near thirty years now. 

4. Where do you reside as to those lands? 

A. Near them; over north of town here. 

5. Are you acquainted with those lands? 

A. Yes, sir; I have seen them ever since I have been here. 

6. What is the character of those lands us to being prairie or 
timber ? 

A. Mostly prairie; some timber on them. 

7. What is the character of so much of them as would be called 
timber? 

A. I don’t know; it is very good land; the timber not very good 
that was on it. 

8. What do you mean by not being very good ? 

A. Serubby timber. 

. All or part ? 

There — some good trees on it; a few. 

‘6. Now? 

A. Guess there’s some there yet. 

11. Do you know of any cutting being done on the land ; if so, 
when and by whom ? 

A. I don’t know anything about that ; never saw anybody cutting 

there at all. 
263 12. Have you passed over and through the timber ? 
A. Yes, sir; passed over it several times. 
13. Did you pass over it in 74 & ’75 & "76? 
A. Don’t think I did. 
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14. At any time during your ae with that land was 
there any saw-log timber or rail timber on it? 
A. Might be a few logs on it; more brush. They had a saw-mill 
on it for awhile. 
15. When? 
A. About ’55 or ’56, maybe. 
16. That was while it was owned by Turney? 
A. Yes, sir. 
17. Has there been any of that kind of timber on it since then 
that is not on it now ? 
A. There is some of that timber there yet. 
18. Do you know of any of that kind of timber on it at any time 
that is not on it now? 
A. No, sir. (This witness is slightly deaf.) 
19. What is the character of that land as to occupancy or what 
was it before Adams fenced it up? 
A. Open prairie; no fence around it at all. 
20. For how long a time was that the case? 
A. Couldn’t say how long now; there was a fence around it all 
once. 
21. Do you remember when that fence ceased to be around it; do 
you remember the year ? 
264 A. No, sir; I don’t know the year. 
22. Do you remember the character of the improvements 
that was on it and which disappeared ? 
A. No, sir; I don’t. There was a house down in the southeast 
corner of it at one time? 
23. At w hat time was that? 
A. Nearly ’55 or 56; I ain’t sure. 
24. Do you remember of any building being on it since then ? 
. There is one on it now? 
25, Where at ? 
A. Near the Holmes land. 
26. When was that put there ? 
A. I think the one I speak of was a log-house down here on the 
southeast end of the land. 
A log building? 
A. Yes, sir. 
28. What do you mean by a log building? 
A. Just a house built of logs. 
29. A square log house? 
A. Yes; some were hewed and some round logs. 
30. The witnesses have spoken of a plank up and down house, 
Do you mean that? 
A. No, sir; I think this was a log house. I think there was a 
plank house still further down; it stood there awhile, and I don’t 
know what became of it. 
265 31. What was that worth? Was it a house? 
A. It was just a shanty, and worthless. 
32. How much? 
A. I couldn’t say ; I don’t know. 
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33. Was it because it was worth so much orso little that it troubles 
you to estimate it? 

A. Well, I suppose it was worth something. 

34. Was it worth fifty dollars? 

A. I expect fifty dollars would cover it. 

oo. How many rooms were in it? 

A. Just one room. 

36. What became of it? 

A. I don’t know where it went to; don’t remember anything 
about that at all; don’t know what became of it. 

37. Anybody live in it? 

A. Yes; somebody was living in it then. 

38. Ilow long did they continue to live in it? 

A. I don’t know how long they lived in it. 

39. What was the condition of the land from in ’65 to ‘65, 
the fences went down ? 

A. I don’t recollect now. 

40. Was there any demand for any such land as that? 

A. No; not without a fence about it. 


ool 


when 


266 Cross-examination by Mr. ITANNA: 

(). Now, with reference to this plank house you speak of, where 
was that house ? 

A. Do you know where I live? Well, it stood in the next block 
to me. 

2. Was it in the town ? 

A. It stood right out there. 

3. Who lived in it? 
\. I think Othie Heber. 
1. Was it on the Slevin land ? 

A. Yes, sir; I think it was. 

5. Who built it? 

A. Lee Turney, I think. 

6. Do you know who took it away ? 

\. No, sir; [ do not. 

7. Was it taken away as early as 1S70? 

A. I don’t knew. 

8S. And you don’t know what year it was put there ”? 

A. No, sir. 

%. Ilow many houses have — on that land since you knew it ” 

A. [think there was a third one; I think the furthest east one 
was burned down. 

10. Was that a log house ? 

A. Yes, sir. 
267 ll. Whodo you know of cultivating that land? Did john 
Cash cultivate it? 

A. No, sir, 

12. Did Wooton ? 

A. No, sir. 

13. Did Wilkington ”? 

A. No, sir. 
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14. Did Cuff Ridgway? 
A. Either he or Lee Turney. 
15. Did you say they cultivated it? 
A. That was in 55, the first year [ came to this country. 
16. It was under cultivation then ? 
A. Yes, sir; my brother-in-law and he plowed up there. 
17. What land did they plow on this tract ? 
A. That part next Holmes. 
18. Who were they plowing for ’” 
A. Lee Turney. 
19. Was all the land under fence at that time? 
A. I think there was a plank fence around all of it then. 
20. Can you now state how long it continued to be cultivated— 
give us any idea” 
A. No, sir. 


2968 Re-examination : 


Q. If Mr. Cash, Mr. Wooton,and Mr. Wilkington ever cultivated 
that land you would have known it ? 

A. I don’t know. 

2. If three distinguished gentlemen like Mr. Cash, Mr. Wooton, 
and Mr.Somebody Else had cultivated that land wouldn't you have 
known it? 

A. If they had been cultivating it that year [ would, but pot after 
that. 

3. After ’63 ? 

A. I don’t know anything about ‘63. 

4. Were they such prominent individuals or so insignificant that 
you would have known whether they cultivated it or not ? 

A. No, sir: I do net. 


The further taking of testimony is adjourned by the master until 
7 o'clock same day and at same place. 


269 Testimony of James Il. Nicholls. 


Jas. Il, Nicnouns, being first duly sworn, testified, viz: 


(). Give the master your name, age, and residence. 

A, Jas. H. Nicholls; residence in Fairtield, and 37 years old last 
March. 

2. Are you acquainted with the lands adjoining Fairfield, known 
as the Turney and Slevin land” 

A. Yes, sir; I think Lam. 

3. How long have you known them ? 

A. Since | have been in the county. I think we came here in the 
fall of ‘64 or 65; T believe the latter. 

1. What were the condition of those lands when you first knew 
them—under fence or in commons, open to the public? 

A, Out on the commons. ‘They had been fenced, and there was 
still some old fence around part of it when IT came here, as near as | 
recollect. 
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5. Which part ? | 

A. Only a few panels on the south part, as I recollect. 

6. What do you say as to the character of the larger portion of 
the land ; is it timber or prairie ? 


A. Mostiy prairie. | 
270 7. What is the character of the remaining portion of it as 
to timber; what kind ” | 

A. There are some pretty good trees on the part that lies next my 
father’s farm ; some pretty good timber there. , oa 

8. Do you know the condition of that timber in the years ’72, ’5, | 
4? 

A. I don’t know so very much about it then. I wasonly out there | 
two years. After we moved here, and have been in tewn ever ) 
since. | 

9. During this period have you been familiar with the land ? 

A. I have been out there off and on ever since. | don’t know 
very much about the timber. 

10. What do you know of any timber being taken off the land ° 

A. I don’t know anything about that. 

11. Do you know whether any has been taken or not ? 

A. I know some of it has been cut. 

12. About what time was it cut? 

A. I don’t recollect. I was through there squirrel hunting. > 


15. Is it not true that the timber has been trespassed upon by 

people generally rather than by any one specifically ? 
A. It might be that it was. 
271 14. ‘che whole public had access to it? 
A. Yes, sir; the land was not fenced up. 

15. What do you say of any buildings on the ground or any por- 
tion of it? 

A. I don’t recollect on [of] any improvements, only one house ; it 
was a little house upon this part up here that was moved. 

16. Was it on the line of the road ? 

A. Yes, sir; that is all the one I recollect of. 

17. Give us a description of it. 

A. It was a shanty; it was so long ago I don’t recolleet much 
about it. 

1S. Would you attach any value to it? 

A. It was worth something. 

19. Do you know who put it there? 4 > 

A. I do not. 

20. Do you know who took it away ? 

A. No, sir; only recollect of its being there. 

21. Can't attach any value to it? 

A. T expect it would be worth something ; probably a hundred or 
a hundred and fifty dollars when built. 
22. How large, probably ? 
A. I do not. know. 
23. What kind of a roof had it? > 
A. I do not know whether it was clapboard or shingle. 
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272 24. Did it have doors or windows in it? 
A. I think it had. 

25. Would you say that house was worth seven or eight hundred 
dollars ? 

A. No, sir; I don’t think it was worth that much. 

26. At the time you first saw this land, when it was unoccupied 
or vacant land, had it any rental value, as you first knew it? 

A. I don’t know; had no knowledge of the value of lands at that 
time. Of course it had some value. 

27. Would you rent vacant and unoccupied land ? 

A. No, sir; not unless it was fenced. 

28. That is what I mean. It had no fence? 

A. No, sir. 

20. Was that the only vacant and unoccupied land in this vicin- 
ity? 

A. No, sir; there was lots of it then. 

30. Was not most of the land around here vacant and unoccupied ? 

A. The bigger part of it. 

31. That land, being unoccupied and vacant, then, had no more 
value than any other such land ? 

A. I should think not. 


273 Cross-examination by Mr. Hanna: 


Yes, sir; the fall of ‘65. 
Was not that in cultivation in ’66—part of it—the yeur after 
you came here ? | 

A. None of that towards our house. 

3. The upper end was not, but this side of the creek, didn’t that 
have a crop on it; was not John Cash cultivating part of that in 
corn ? 

A. I don’t know. I recollect him, but not the cultivation. 

4. Do you remember Baker? 

A. Yes, sir. 

5. Didn’t he cultivate it ? 

A. He did up there somewhere, but I don’t recollect where. 

6. Did he have corn in it? 

A. Yes, sir. 

7. As late as “66? 

A. Yes,sir; but not on the other side, as I remember of; that was 
up by the orehard. 

8. Was it not on this side that John Cash cultivated ? 

A. It was up there some place. 

% In '66. 

A. I don’t know. I was not up there much then. 

10. In going up and down to town you saw this land ? 
274 A. Yes, sir. , 

11. In the fall of 65 you came here and Jolin Cash had 
corn there? 

A. I saw he had corn somewhere. 


1o—243 


Q. You say you came here in 65? 
A. 
” 
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12. What land is there up there that he could have had corn on. 
On one side it is bottom land, and your father’s is on the side west 
of it. On the east is George’s timber, and on this side the town. Was 
not this the only land on which he coald have raised corn? 

A. I don’t know. 

13. [t was not on the bottom ? 

A. No, sir. 

14. There is no land east of it but what was in timber ” | 

A. If he had corn there it must have been there, but I didn’t go , — 
around that way to town. | 

15. You spoke of a house there. Was that the house Albert Sloan 
lived in? 

A. Yes, sir; where the road is now. 

16. How many rooms was there in that house ? 

A. I think there was two rooms. 

17. It was long enough to make two rooms. 

A. Yes, sir. 

18. How were rents here in this city? 

A. Pretty high. 

19. Could you get a room for less than six dollars ? 
275 A. Well, I had a little room with a pantry that we used to 
cook in for eight dollars. 

20. From the time the R. R. was built up to the last few years 


has there been any vacant houses to rent? f 
A. Not many. 
21. Every thing would rent? 
A. Yes, sir. 
22. No trouble to rent anything ? 
A. No, sir. 
23. How would that rent? 
\. Well, rents were tolerably high. 
24. Would it rent for six dollars a month ? 
A. Yes, sir; if you couldn’t get anywhere else to go. I had to go 
out on the prairie. 
Re-examination by Mr. ConKLING: 
(Q). Would that house have had any rental value out there ? 
A. There was no road there then; the road was ordered after- 
wards. 
- 


2. Your estimate, then, was based on its being in an eligable 
place ? 
A. Yes, sir. 
+. It was on the line of the road? 
A. After the [they] opened the road. 
276 4. Would such a house at that time have any rental value? 
A. As much as any house placed out there. 
9. Do you know how the house came there? 
A. No, sir. 
6. Do you know how it disappeared ? , 
A, No. sir. 
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Testimony of Sam’l Linder. 
SaucEL Linper, being first duly sworn, testified, viz : 


By Mr. ConkKLIina: 


Q. What is your name, age, residence, and occupation ? 

A. Samuel Linder; age, forty-two or three; live in Fairfield. 

2. Are you the same Samuel Linder who, on the 3rd day of 
March, testified here ? 

A. Yes, sir; I suppose lam. I don’t remember the dates. 

3. Are you acquainted with J. and J. Slevin and Co.? 
A. No, sir; | am not acquainted with them. 
1. Were you acquainted with Leander J. R. Turney ? 
A. I was acquainted with him before he died. 
What do you know about J. and J. Slevin and Company ? 
A. I don’t know them. 
277 6. Do you know whether they ever had an agent in I]linois 
or not? 

A. Only just from hearsay ; that is all. 

7. From whom did you obtain that information ? 

A. Mr. Geddis told me so, and Mr. George told me he was agent 
for the land. 

8. Any one else? 

A. Yes, sir; a good many here said Beecher, George and Saylor 
were agents for the land. 

%. Any one else ? 

A. I heard the Ryders so [say] so. 

10. Any one else? 

A. I don’t remember; might have heard; I expect I have. 

11. Can you give a description of the land ? 

A. Yes, sir; I think so. 

12. Please describe it. 

A. Well, part of it is in section six and part in section thirty-six ; 
part is in Lambert town and part in Jasper town. 

13. How far from Fairfield ? 

A. Right here, adjoining Fairfield, almost. 

14. How long have you known that land ? 

A. I don’t know just how long I have known it. I have known 
it a long time. 

15. For how many years? 
278 A. I have lived here off and on since '69; the fall of ’79 I 
moved away and was gone six years and came back. 

16. Who have had possession of that land? 

A. I didn’t know anybody had possession of it till the year ‘79 
or 80, when Bob Adams got possession of it, and he has had it 
since then. Jas. George had possession of it before. 

17. Nobody had possession of it up to ’80, you say, and George 
had possession of it before that time? 

A. George had possession of it before that time and Adams since. 

15. Who had possession of it in 63? 
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A. Up to ’63 I was away from here; went into the army. Before 
that Lee Turney had it. I don’t know for how many years. [le 
had a big field under cultivation. 

19. Do you know of anybody taking possession of that land at 
any time? 

A. Only just heresay. I don’t know of it by myself. 

20. If you ever stated anybody had possession of that land it 
was only on hearsay and not of your own knowledge? 

A. Just hearsay. 
279 21. You don’t say that anybody had possession of it so far 
as your knowledge of it is concerned ? 

A. No, sir. 

22. I ses that you formerly swore that somebody did have pos- 
session of it? 

A. Well, not anybody more than that I have said now. 

23. If anybody had possession of it you didn’t know it? 

A. No, sir; only that. 

24. If you said otherwise was it true or false? 


Objected to by Mr. Hanna. 


25. Did you ever cut any logs out of that timber? 
A. Yes, sir. 
26. How many? 
A. I cut two hundred out of it in there. 
27. On what land did you eut that? 
A. On this land, section thirty-six. 
28. On which side of the road ? 
A. The west side. 
20. For whom ” 
A. John Geddis; he employed me. 
30. On this land? 
A. Yes, sir. He told me he had bought the timber. Ile had 
bought it of G. J. George. 
31. Geddis said that? 
A. Yes, sir. 
280 32. Don’t you know that those logs you cut were on the 
vast side of the present road ? 
A. No, sir. 
33. Did the road run through there at that time? 
A. No, sir; no road there then. 
34. Do you know where the line was at that time? 
A. No, sir; not exactly. 
30. Did you know at that time it was on this line? 
A. That was my understanding ; it was all the time. 
36. Have you ascertained since that it was on the George land? 
A. I ain't been there since. I passed through there some time in 
March or February of this year. 
37. Why did you pass through it then ? 
A. I went out there to go over it. 
38. Did you go for the purpose of ascertaining whether you had 
cut on this land or the other? 
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A. I went to see one bunch of timber; to see if it was on this 
land. 
39. Did you ascertain if it was? 
A. Yes, sir; up next to Mr. Nicholls’ fence? 
40. How far from the road going north and south ? 
A. Close by the road; not far from the road. 
11. Would the stumps be perceptible from the road ? 
A. Yes, sir. 
How many are there? 
281 A. Five or six. 
45. Where would the rest of them be? 
A. That was the bunch I went to see particularly about. 
44. How many saw logs were cut from that? 
A. I couldn't tell you just how many I did cut. 
45. Couldn’t you form some idea ? 
A. I think I cut two or three logs from most of those trees. 
16. What was the length of the logs? 
A. Eight feet by 12 inches. 
47. What would be the size of the trees ? 
A. I think they ran from 12 inches; that was our orders, not to 
cut anything that ran less than would square 12 inches at the end. 
485. Would a log of 12 inches diameter square 12 inches ? 
A. No, sir; but that was our orders, 
49. Where was the other bunch ? 
A. Several scattering along down through that strip of timber. 
50. Near the fence ? 
A. Yes, sir. 
51. Would all be perceptible from the fence ? 
A. No, sir. 
52. How many? 
A. I don’t know. 
282 53. Can’t you give an idea? 
A. I don’t know. 
54. Do you make your estimate fromm your recent examination ? 
A. No, sir; from the number of the logs. 
55. When was that made ? 
\. When the logs were cut. 
56. In what year was that made ” 
A. As well as I remember, in the fall of ’75 or "76: can’t remem- 
ber which. 
57. You observed that over ten years ago? 
A. Yes, sir; | have it in my memorandum book. I just kept the 
book. 
58. Who employed you to cut these logs ? 
A. John Geddis. 
re llow did he pay you” 
Ile paid mea cent an inch for chopping, measured at the little 
an every time. I cut down atree and cut off a log; if it measured 
twelve inches I got twelve cents for it. 
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By Mr. Hanna 


Q. A long log would be twenty-four cents ? 

A. Yes, sir. 

Q. That was the reason you kept the memorandum ? 

A. Yes, sir; to settle with him. 
283 60. Have yuu stated now all you knew of who had posses- 
sion of any of that land ? 

A. | believe so. 

61. I believe you said that Mr. George had. 

A. He claimed to have possession. 

62. Anybody else? 

A. Nobody but Adams in 1880. I helped fence it then. I think 
it was in 1880. 

63. Do you know anything about what became of Turney ? 

A. Ile went away from here and died, I think. 

64. He died away from here ? 

A. I think he died at Effingham. 

re Is that all you know about Turney ? 

I knew Turney all my life till the spring he went away from 
an 

66. He went away from here to Effingham county ? 

A. No, sir; he went West to Washington Territory when he first 
went from here. I believe he was appointed Governor or secretary 
or something just about the beginning of the war, and ther I went 
into the army and was not back here any more until ‘69, cr about 
OY. 3 
67. From ’61 to 69 you was not here at all? 

A. I was here, too, on a furlough; then I was here, I think, in 

66, but then I was not about town. : 
284 68. So you didn’t know anything about this property from 
‘61 to “69°” 

A. No, sir. 

62. Do you know of the sale of any of this property to other 
parties, of your own knowledge ? 

A. Only just hearsay, that’s all. 

70. You know nothing of your own knowledge as to who had 
possession of it during that time, from ’61 to ’69 ? 

A. No, sir. 

71. Did you know anything more about it when your deposition 
was taken In last March than you do now ? 

A. No, sir. 
og What do you know about any buildings being on thet land ? 

A. Well, I know there was buildings on it. 

70. When? 

A. Well, I guess somewhere in the fore part of “70—-the begin- 
ning of 70: don’t know what time. It may have been ’72 or’ 
there was a building on the land, and it stood there, maybe, two 
years, and it was moved off into town. 

74. Who put that house there? 
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A. Lee Turney, was my understanding. 

75. I want to know what you know, not what you heard. 
285 A. Isaw Lee Turney there at the house at work several 
times. 

76. What year was that? 

A. I don’t remember the year; it might have been '72 or ’73. 

77. Put it where? 

A. On the land where the road runs through, running north and 
south. 

78. What kind of a house was it? 

A. Well, a small frame house—box house. I think there were 
two rooms to it; and then Albert Sloan he bought it of somebody ; 
don’t remember whom, but J did at the time. 

79. 1 want you to tell me what you know. 

A. I know that Sloan moved the house. 

80. Why do you say anybody bought it? 

A. He told me so. 

81. Who told you? 

A. Albert Sloan said he had bought it, and he wanted me to help 
him move it. I was working on the R. R. and I seen him movy- 
ing it. 

82. What yon know of the purchase of the house was derived 
from Sloan ? 

A. Yes, sir; he told me he had bought the house and he was 
going to move it. 

83. How did he move it? | | 

A. On blocks. He had some eight or ten men helping him. 
286 84. Can you state the size of the house ? 
A. No, sir. 

85. What was the motive power they used to move it ? 

A. By main strength; a good many were doing it; they had 
planks down and rollers on them. 

86. Did you see them move it? 

A. Yes, sir. 

87. How many men? 

A. Eight or ten ; maybe more. 

88. Who did you see moving it? 

A. Albert Sloan. 

89. Where was Turney ? 

A. At that time? 

90. Yes. 

A. I think he had gone away from here. 

9]. What do vou know of that land in "75-6? 

A. Well, the house had been moved of by that time, ’75-’6. I 
am sure they had, and Jas. George was having those rails and stakes 
made there at that time. 

92. Where was he having them made? 

A. He was having them made all along the land there on both 
sides of the line. I didn’t make any rails. 

93. How do you know any were made? 

A. I was there and seen them making them. 
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287 94. Did you know where the line was in the winter of ’75 
& 6? 

A. No, sir; I didn’t know exactly where the line was. 

95. It was along anywhere ? 

A. They surveyed it out and placed it soon afterwards and cleared 
out the road through there, and in ’80 a wire fence was built. I 
helped to build that. 

96. Is it or not true that those rails were taken out on the line 
of the road ? and | 

A. The rails were all moved before the road was opened. There 
were none of them where [there] when the road was opened. 

97. You can’t locate, then, just where the rails were from ? 

A. Yes, sir; they made the rails on both sides of the line. 

98. That is as near as you can state it? 

A. Yes. | 

99. Can you say who had those rails made ? 

A. They told me Jas. George was having them made. 

100. You are not speaking “of your own knowledge ” 

A. No, sir; only what they told me—that I could make a thou- 
sand if I wanted too. 

101. Who told you so? 
288 A. Jas. George. 
102. On whose land ? 
A. His own he called it. 
| 103. He owned land there ? 
A. Yes, sir; and he was agent for that. 
104. Did he ask. you to make them on the land he was: agent | 
for? 


105. It’s now far from the line? 
: A. Not a great ways; couldn’t state just how far they did cut 
away. 

106. What became of those rails ? 

A. I can’t tell. I don’t know; haven’t any idea where they 
went to. 

107. Were they stolen from the land ? 

A. No, sir; a fence was put up there; been moved since, and ! 
don’t know where it went. 

108. In what capacity was George acting there ? 

A. He was fencing his own land, that lies right east of this. oF 

109. He was engaged in fencing his own land ? 

A. Yes, sir. 


289 Cross-examination by Mr. Hanna 


Ife said he didn’t care which I made them from. | 
' 
' 
: 
: 
i 


Q. You said in your former deposition that you had known Tur- 
ney and Adams all your life. 

A. I knew Turney all my life, but not Adams. 

2. You say you didn’t know the defendants? 

A. No, sir. 

3. How long had you known Turney ? 
A. Ever siuce I could remember. 
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4. And you cut two hundred saw logs in the winter of ’75 or 6? 
A. | can’t remember which. 
5. The reason you kept a memorandum was that you cut by 
the ft.? 
-y Yes, sir. 
6. Where was Geddis’ mill ? 
A Right across from where the Ryder mill is now. 
7. Mr. George told you that he was agent for the land? 
A. Yes, sir. 
= Where was George during the time these rails were being 
made? 
A. Here. He was on the land sometimes. 
9%. Was he giving instructions about it ? 
A. Yes. 
290 10. Were those saw logs cut and hauled in the night or 
day-time? 
A. In the day-time. 
11. And they were cut in the day-time? 
A. Yes, sir. 
12. And it was half a mile to the mill? 
A. Yes. 
13. He told you he was agent for the Slevins? 
A. Yes. 
14. Was he exercising acts of ownership over those lands? 
A. Yes. 
15. Who did he claim to be agent for? 
A. If he ever said I don’t remember. 
16. And the timber that was sold was sold to Geddis? 
A. Yes. 
17. Were you cutting logs for Geddis? 
A. Yes. 
17}. ag Geddis was hauling them to his mill? 
A. 
18. W ns hauled those logs for him ? 
A. Henry Snyder some, Alex. Johnston some, and others hauled. 
19. Who else cut logs? 
A. Myerson cut some. 
20. Didn’t Fitzgerald cut some, or what did he do there? 
291 A. He was making rails there on the land. 
21. Do you know how many rails were made on that land 
since the road was cut so that you could know where the line was ? 
A. I never counted them. 
22. Were there a good many? 
A. Yes; a big lot were made. 
23. State what kind of timber that was when you went in to 
cho 
r# I chopped post oaks; maybe people would call it white oak, 
but post oak and white oak are different timber. 
24. Is there some of those left on the land yet? 
A. I think a few saw logs could be cut yet. 
16—243 
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95 Has not most of the valuable timber been cut off before Adams 
got possession—before you put up the fence for Adams? 
A. Yes. 
26. Was not most of that timber taken off before that ? 
A. Yes. 
27. In what years were they taken off? 
A. As well as I remember, it was from ’74 to ’76. 
28. Where was it mostly taken to? 
A. The saw logs were taken to Geddis’ mill. 
29. Where were the rails taken ? 
292 A. I think they were mostly put in the fence ranning 
north and south. 
30. There is now a road between George and that land ? 
A. Yes. 
31. How did Adams fence his side of the road ?” 
A. With posts and wire. 
32. How did George? 
A. He had a post fence then. 
30. He has put up a wire fence recently ? 
A. 2S, Sir. 
34. Where did the rails come from that made Adams’ fenee ? 
\ 


30. What proportion of them came from the Slevins land ” 

A. I couldn't tell you; quite a good many eame oil that. 

36. Do you know who made the rails put in that fence? Did 
Fitzgerald ? 

A. Yes, sir. 

37. Did you.see Williams making rails there ? 

A. Yes. 

38. Who else? 

A. Several; couldn’t say who. 

39. Mr. George was superintending it ? 

A. Yes; I see him there pretty often. 

40. Did you see Joseph Williams making rails there ? 
298 A. Yes. 
41. Did they make saw logs there? 

A. Yes; and [ saw Charlie Swansy also there. 

42. Who was he working for? 

A. Jas. George, I think. 

43. Working by the month ? 

A. No, sir; [ think he and Williams were cutting two or three 
thousand rails and stakes. 

44. Had there been any saw logs taken off that tract before Ged- 
dis worked it for a year or two ? 

A. I don’t know. 

45. You don’t know whether Saylor cut logs there or not? 

A. No, sir; 1 worked for Saylor. 

46. Don't know where he got his logs? 

A. I know where he got part of them. 

47. You knew Turney ever since you remember anybody ” 
A. Yes. 
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48. When did he go to Washington Territory ? 

A. I believe in the spring of ’61. 

49. When did you know of his again trying to get possession of 
that land—about what time? At the time these logs were being cut 
was he trying to get possession of that land? 

A. He was trying to get possession of it before that. 


294 Objected to by Mr. Conkling. 


50. Who was trying to keep hini out of possession of it? Was it 
Chas. Beecher and Jas. George ? 


Objected to by Mr. Conkling. 


A. Yes, sir. 

51. Do you know anything about Mr. Turney putting a house 
there? 

A. Yes; he put up one. 

52. Do you know about what year that was ? 

A. No; Ido not, exactly. It was in ’70, ’1, ’2, "3, or ’4. 

53. Do you know when Turney moved to Effingham county ? 
When he gave up the land he moved to Edgewood, in Effingham 
county ? 

A. I think he moved in ’76. 

54. And never was back afterwards ? 

A. No. 7 

55. How long was it before he died, if you heard of his death ? 

A. A good while. 

56. Did Mr. George ever tell you anything about having sold any 
timber off of this land ? 

A. Nothing, only what he said he let Geddis have; said he let 
him have all he could make into saw logs. 

57. Did he say how much Geddis paid him ? 

A. No. 

58. He said he sold the timber to Geddis? 
295 A. Yes. 

59. George’s land was not cleared at that time nor until 
after Adams and I cleared this? 

A. No, sir. 


Objected to by Mr. Conkling. 


60. When was the George land cleared ” 

A. I was not here when it was cleared. 

61. Where were you ? 

I was in Green county. 

62. How long ago was that ? 

I believe I went from here in ’S0, in the fall. 
62. Was it cleared up at that time? 

A. No. ' 

63. You helped to build the wire fence for Adams”? 
A. Yes. 
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64. That was on the east side? 
A. Yes, sir. 
65. Was it Sloan you saw moving this house off the Slevin land? 
A. Yes. 
66. Who was superintending it ? 
A. I don’t know. 
67. Whose rollers were used in moving it? 
A. Bill Day’s. 
67. Did he use them there? 
A. I don’t know. 
68. Do you know that his were in use here for several years ? 
296 A. Yes. 
69. Can they move a large house on them ? 
A. Yes, sir; they have done it. 
70. Have they moved houses here with them as_ large as 60 it. & 
two stories ? 
A. Yes, sir. 
71. On these same rollers? 
A. I don’t know whether on those or not. 


By the MAster: 

Q. Where is the line between the George and the Turney lands? 
By Mr. Hanna: 

A. The center of the road. 


By Mr. Hanna: 


(). When George built didn’t he build on the line? 

A. I don’t know; I think on the east side of it. 

2. How far? 

A. I don’t know; not a great ways; right close to the line. 


Testimony of Sam’l Linder, “ Recalled.” 
SAMUEL LINDER, recalled, testified, viz: 


By Mr. Conk ina: 


Q. When was your deposition taken ? 

A. It seems to me it was the 9th of March. 

2. Where was it taken ? 

A. Right here. 

3. Who was present ? 

A. Several; Dr. Henley and Mr. Hanna and three or four others ; 
I don’t know who they was. 


By Mr. Hanna: 


Q. They were all witness- ? 
297 A. Yes, sir. 
2. Brought in as to-day ? 
A. Yes, sir. 
4. Was Mr. George present ? 


pc seme me 


LEANDER J. 8S. TURNEY ET AL. 


A. Not that I remember of. 
5. Was Albert Sloan present? 


A. 


Yes, sir. 


6. Was Amanda Gaston present? 


A. 


No, sir. 


7. Was Malinda Long? 


A. 


Not while I was here. 


8. Was Fitzgerald ? 


A. 


No, sir; not while I was here. 


9. Was John Geddis here? 


. I think so. 

. Was Stewart here ? 

. No, sir; I don’t remember him. 
. Was Joseph Williams ? 

. Yes, sir. 

. And Mr. Geddis ? 


Yes, sir. 


. Those witnesses and Mr. Hanna were present? 


Yes, sir. 


. Were you here when Gaston’s was taken or Stewart’s ? 
. No, sir. 


15. Where was Fitzgerald ? 
A. I don’t remember. 
16. You were here as to-day ; the witnesses were all in and 


. Yes, sir. : 
. They were taken by the master in chancery, Mr. Hendley ? 


Yes. 


By Mr. ConkLine: 


. When was it? 

. As well as I remember, it was on the 9th. 
. Who took this down ? 

. Mr. Hendley. 


Testimony of John Fitzgerrald. 


JOHN FITZGERALD, being first duly sworn, testified, viz: 


Q. 


By Mr. ConKLING : 
What is your name, age, and residence ? 


A. John Fitzgerald ; forty years old; live in Fairfield. 
2. How long have you lived in Fairfield ? 


A. 


Been living here since I wag married—16 years; been here, I 


think, fourteen years of that; but I have always been about here. 
I was born and raised here. 

3. Are you acquainted with the lands that have been spoken of 
here to-night ? 


299 


5. Anybody else? 


A. I know where it lies. 
4. By what name is it known? 
A. I think that Jas. George claims it now. 
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A. I think Mr. Hanna claims it, if it is the land I mace the rails 
on, on the west side of the road. I don’t know whether Mr. Hanna 
claims it or not. | 

6. Is the land you made the rails on the land that George 
claims ? 

A. Yes, sir; he claimed it at that time when we were making 
rails. 

7. Does he claim it now? 

A. Yes; I think he does. 

8. That is the land you say you made three or four hundred 
rails on? 

A. That is the land he hired me to make the railson. I know he 
has a piece lying this side of it. 

9. Do you know where the county road runs ? 

A. I was on the west side of that. 

10. Lid he claim any other land there? 

A. Not that I recollect of now. 

11. Where does the land lie that is claimed by Mr. Hanna, west? 

A. You, off. 

12. Who got you to cut those rails ? 

A. Mr. George. 
300 13. Who for? 
A. For him. 

14. What did he want them for? 

A. I don’t know. I suppose for to make a fence; that is what 
they generally do with rails. 

15. He didn’t get you to make them for anybody else ” 

A. No, sir. 

16. Did he get you to make them as George? 


A. Yes, sir. I made them for him; my brother-in-law and | 
made them together; we made several thousand there together ; 
then I got a job in the foundry, and my brother-in-law worked on, 


and I went to work in the factory. 

17. Who is your brother-in-law ? 

A. Mr. Venable. He still worked on after that. 

18. He made how many? 

A. I don’t recollect; but I guess some seven or eight hundred, or 
maybe more. I didn’t work but a very short time. I believe I cut 
some cord wood—not very much though ; I helped. 

19. That all? 

A. All I helped. 

20. Didn't do anything else? 

A. No, sir; | went to work in the factory. 

21. Didn't do anything else? 

A. Not in the way of chopping there. 
301 22. Did George profess to be acting for anybody or on!y for 
himself? 

A. Acting as agent for the Slevins, I think. 

22). Agent for the Slevins to do what ? 

A. For the land, I suppose. 


> 


23. Acting as agent for them to have this timber cut off’ 


® 
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A. He did that, or had it done. 

24. What do you know about any saw logs being cut off that 
land ? 

A. I never cut any. They were cutting saw logs. I don’t know 
who cut them. Mr. Linder here cut some. I saw him there. 

25. What do you know of anybody having possession of that 
land ? 

A. Don’t know that I know anything particular. There was not 
much under cultivation then. : 

26. What shape or condition was this land in—was it under 
fence? 

A. Part of it was, and part in timber. 

263. What part? 

A. The lower part. 

27. During what year? 

A. 1872 or ’3, I believe, was when I was out there. 

28. What part do you mean by this part? 

A. The old part, just across the creek. 

29. Down at this end ? 

302 A. Yes. 


By the MAsTer: 


Q. Next town ? 

A. Yes, sir. 

30. What do you know about thai” 

A. Not much. | 

1. Do you know who had the renting of that? 

No, sir. 

», You don’t know who had the renting of that part that was 


*) 
» 
A 
“ve 
») 
under cultivation ? 

A. No, sir. 

33. Do you know, of your own knowledge, whether that was 
rented or not ? 

A. There was some corn in there. 

34. Do vou know, of your knowledge, whether that was rented or 


No. 
>. What do you know about this land in ’65 & "66? 
[ don’t know that I know anything about — in particular. 
Was it part of the public common? 
Yes. 
. Everybody was passing over it ? 
The road was running through it. 
. Was it fenced on each side of the road ? 
A. Not all fenced; partly fenced on the east side and partly 
303 on the west side. There was an old road running north 
through it that turned and went west up by the Nicholls 


" * * ™ 
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** 
~~ 
t. 


farm. 
39. Everybody could drive through it ? 
A. Yes, sir; over the fields. 
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40. Didn’t anybody that wanted to go and cut there ’ 
A. I don’t know that everybody did or not. 
41. Were there any other lands situated as those ? 


A. Yes. 
42. Open lots now as then ? 
A. Yes. 
43. Have you told all you know now as to people trespassing on 
those lands? “7 


A. Yes; I believe I have, as far as I can recollect. 
44. If you recollect of anything else state it. 
A. I don’t know anything more about it. 
45. Do you know anything about any houses on that lane ? 
A. No, sir; I don’t know anything about houses there. 
46. When and under what circumstances was your deposition 
taken here before ? 
A. They were taken some time in March, I think: I don't re- 
member the date. 
47. Where? 
A. Here,in this room. 
d04 48. Who was present ? 
A. Mr. Handley took them. 
49. Who else was present ? 
A. Mr. Hanna. 
50. Who else? 
A. Nobody; that’s all. 


Cross-examination by Mr. Hanna: 


Q. You say that you have lived around Fairfield nearly a'l your 
life ? 

A. Yes. 

2. Did you ever live away from here? 

A. No, sir; I lived down at — place for awhile. 

3. How long have you known this land ? 

A. For a right smart of a while. 

4. George employed you to make those rails? 

A. Yes, sir. 

5. Was he present when you made those rails? 

A. Yes, sir. 


‘> 


G. Was it on the west side of the road ? 
A. Yes, sir. 
Mr. Conkling objects to leading witness. 
7. It was on the west side of that road ? 
A. Yes, sir; west of the new road. 
8. Did he show you there where to cut ? 
A. I don’t recollect whether he went round or not. He teld me 
where to cut. 
305 9. What amount of rails did you make for hin ? 
A. Some eight hundred or a thousand. 
10. Was your brother-in-law also engaged there? 


‘> 


i 
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A. Yes, sir; and after I left. 
11. How long did he work? 
A. Don’t know. 
12. You went to work in the bending factory ? 
A. Yes, sir. 
i3 How many cords of wood did you cut on that land? 
A. Don’t recollect but about two or three. 
14. How many cords of wood did Venable cut? 
A. I don’t know. 
15. Do you know what fence those rails were put in ? 
A. I guess in the new fence. 
16. They put up a new fence there? 
A. Yes. 
7. How near did they build that fence to where they were cut- 
ting ? 
A. Not very far from it. 
18. Who else was cutting timber at that time, if any one? 
A. Samuel Linder was cutting logs there. 
19. Who else? 
306 A. Joseph Williams. I don’t know who else, it has been 
so long ago, and I have paid no attention to it. 
20. Have you been out there since that wire fence was put up, or 
did you go to examine it? | 
A. No; I have not been there for a long time. 
21. What teams were hauling ? 
A. Snyder hauled some of it away. 
22. Who else? 
A. Alexander Johnson. 
23. Who else? 
A. That’s all I remember. 
24. Where were they hauling them to? 
A. To the Geddis mill. 
25. Was Geddis out there during any of the time? 
A. Might have been. 
26. Could you give any idea of the amount of saw logs taken 
away? 
A. I don’t know. 
27. You don’t know how many rails Venable cut? 
A. I don’t know. 
28. How long did he work after you quit? 
A. A good many days. 
29. How many rails can you make a day of that kind of timber? 
A. One hundred and fifty per day. 
307 30. How many days did,he work ? 
A. Couldn’t state. 
31. As well as you know. 
A. As much as a week after I quit. 
32. Would he make as many as a thousand rails a week ? 
A. Would if he worked hard enough at it. 
33. With regard to the number of stakes, do you know whether 
he made stakes or not ? 
17—245 
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A. No; I don’t know. 

34. With regard to the number of logs, could you make any esti- 
mate of the number of logs you saw hauled off? 

A. I didn’t pay any attention; I just saw them hauling them. 

35. What do you know of this land being under cultivation at 
any time? 

A. It was not much under cultivation at that time. 

36. Do you remember of John Cash having corn in it” 

A. I don’t know for certain; don’t know that I remember. 


Mr. Conkling objects to form of question as leading. 


eS Reed 


37. Did Mr. George tell you he was cutting as agent on that 
308 land, and that he was acting as agent for it ? 
A. | don’t think he did, 
38. Did he tell you who the land belonged to ? 
A. No; he never told me who the land belonged to; he told me 
he was agent. 
oY. Ile claimed he was agent? 
A. Yes. 
4). Did he tell you who he was acting for ? 
A. | don’t know that he did. 
11. Do you remember when John Cash died ? 
A. I know the day. 
12. Do you remember that he had corn in that land before he 
died ? 
A. I know he used part of it for pasture, but [ don’t know of the 
corn on It. 
43. How long ago was that? 
A. Along in ’63 & “4. 
44. Do youremember of Mr. Wooten having some of that in corn? 
A. Yes. 
45. Did you work that for him? 
A. Yes. 
46. What year did Wooton have that in corn ? 
A. Can't tell exactly what time it was. 
47. low long before Cash died was it? 
A. A good while before. 
48. You worked on the land ? 
309 A. I cut the corn for Wooton there. 
49. Did Cash have any corn there before he died ? 
A. Couldn't say. 
50. Did you ever see Henry Baker there working for anybody or 
Albert Sloan ” 
A. No, sir. 
51. You say Cash pastured cattle on that land ? 
A, Yes. 
52. Did you.work for Cash at that time? 
A. Helped tend the eattle some. 
53. On that land? 
A. Yes. 
54. Do you know who he had it rented from ? 


A li 
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A. No, sir. 

50. Did you ever hear George or Beecher or Saylor say ? 
A. No. 

ob. What did they feed with ? 

A. Don’t know. 

57. Was it with corn ? 

A. I don’t remember; we had them down here on the creek. 

98. Do you remember the year? 

A. Some time in "64. 

o9. What year did he die? 

A. Must have been in 65. I reckon it was somewhere 
010 ~=along there; some time before he died we had the cattle there. 

60. Do you know anything about Wooton raising oats 
on it? 

ai. No. 

il. Mr. Wooton was brother-in-law of Mr. Beecher ? 
A. Yes. I know he had corn, for I worked on it. 

62. Did you ever do any other work for him ? 

A. I did in town. 

63. Did Mr. Beecher live with him? 

A. I believe he made his home there. 

64. He had the land under cultivation ? 

A. Yes. 

G5. Did Beecher live with Wooton while Wooton had that land 
under cultivation ? 

A. I don’t know. 

66. Where did Beecher make his home” 

A. He might have lived there. 

67. Wooton married his sister? 

A. Yes, sir. 

68. Did you board with Wooton while you worked with him? 

A. Yes: while I worked in town I did; but while I worked on 
the land I was at home. While I boarded with them I think Mr. 
Beecher did also. 

69. Beecher was the brother-in-law of Wooton and Wooton had 

the land under cultivation ? 
311 A. Yes, sir. 
70. Do you know how much of this land Cash had for 
pasture ? 

A. Ido not; there was a right smart strip of it down this way. 
There used to be an old log stable down here that he kept the feed 
In. 

71. You don’t remember of Henry Baker working for Cash ? 

A. No, sir. ' 

72. Has Mr. Ryder since had some of that land fenced up? 

A. Yes, sir. 

72}. That was some of the land that Wooten had oats in? 

A. Don’t know whether Wooton had oats. 

73. Where was Wooton’s corn land? 

A. Back to the north of it. 

74. You don’t remember the year you worked the corn? 
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A. Not for certain. 


Re-examination by Mr. ConKLING: 


Q. When your deposition was taken the other day you say 
Hendley was taking it and Hanna was present? 

A. Yes, sir. 

2. Were they taken then as now? 
312 A. Mr. Hendley asked me the questions. a 
3. Henley wrote them down and you subscribed to them ? ad | 

A. Yes. 

4. I will ask you if your answers, when given by you, were in 
reply to questions read you from this paper or from any other 
paper, or whether you answered the questions just as now? 

A. He would ask me the questions and I answered thera. 


Recross-examination by Mr. ConKLING : 


(). Did they forget to have you sign them, and didn’t you come 
back and sign them afterwards ? 
A. Yes, sir. 


Re-examination by Mr. ConkKLING: 


. 


(). Was Mr. Linder present at the same time ? 
A. No, sir; nobody else. 


313 Testimony of Harvey T. Stewart. 
Harvey T. Srewart, being first duly sworn, testified, viz: ’ 
By Mr. ConkKLIna: 
Q. What is your name, age, and residence ? 
A. Harvey T. Stewart; age thirty-four; live in Fairtield. 
2. What is your occupation ? 
A. A teacher. 
3. Are you the same Stewart whose deposition was taken here on 
the third of March ? 
A. Yes, sir. 
4. Who was present when they were taken ? 
A. Dr. Henley and Mr. Hanna. | 
5. Anybody else? ¢: 
A. No, sIr. 


6. Did Mr. Hanna examine you? 

A. No, sir; they told me to state the facts, and I gave them the 
answers. 

7. Did Henley ask you the questions ? 

A. No, sir; only a few questions. 

8. Were the questions read to you ? 

A. No, sir; none at all. 

9. How did it come that you subscribed to the questions and | 
answers ? | 

A. I subscribed to the statement. 
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10. Who asked the questions ? 
ol4 A. Mr. Hanna. I first made a statement without any 
questions. 


Cross-examination by Mr. Hanna: 


Q. That deposition is all true? 

A. Yes, sir. 

2. After you had made the statement of facts the question — 
put to you? 

A. Yes. 

3. You made the statement and then he asked these questions as 
to what you knew about it? 

A. Yes, sir. 

4. State now what you know about this land. 


Objected to by Mr. Conkling as not cross-examination. 


». Were these interrogatories read to you at the time your depo- 
sition was taken ? 

A. Verv few questions were asked. 

6. Read this depedition over and see if it is your deposition, as 
taken at that time. 


Witness reads the deposition aloud and say-: 


% Yes, sir. 
Is that the facts, as you want it Lo be? 

A. Yes, sir. 

8. Those are the facts as you wanted them to’be? 

A. There is one point I objected to at the time: “And G. J. George 
sent to the Slevins and got a written lease in duplicate signed 

315 by the Slevins.” I told them that I was not sure that was 

done. I don’t know whether that was done or not. 

%. Who did you tell him did sign it? 

\. The Slevins’ name was on it. 


By Mr. Conk Lina: 


Q. Why did you sign that paper when ycu knew that was not 
true? 

A. I supposed that was left out. 

10. You don’t know whether the signatures were made by the 
Slevins or not? 

A. 1 got it from Jas. George. I objected to the positive statement 
that they signed it. Jas. George said he was agent and they sent it 
to him. 

11. That is the only difference? 

A. Yes, sir; Iwished to explain that. 


By Mr. ConkLine: 


Q. You didn’t know whether they sent it or not? 
A. I know their names was to it, and Jas. George said they had 


sent it. 
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. Was this written in reply to a written interrogatory cr in 


answer to a verbal question from Mr. Hanna, and then: your answer 


to such interrogatories written down? 
A. Most of it was without any question about it. 
>. How was your mind directed in that channel ? 
316 A. I met Mr. Hanna on the street and he asked me what 
I knew about it. I told him all I knew of it. 

4. Then he wrote it down in this way. 

A. No, sir; I came up here, and he said, Now, sit down ani tell 
Mr. Henley all you know about that lease, and I did. 

5. I do not know that you understand the distinction that I wish 
to make in my question. What I want to know is whether your 
answers were in direct response ? 

A. I told that — was not. I sat down and made the statement. 

6. Dic you reply to any question ? 

A. Very few questions were asked me. 

7. And who asked you those questions? 

A. Mr. Hanna. 

Where? 

A. In this room. 

9. These answers were made to his questions? 

A. Such as are answers to questions. 

10. ‘These answers were made to questions? 

A. Yes, sir; he asked the questions from that and [ answered. 


n 


Recross-examination by Mr. Hanna: 


(). These interrogatories 
were asked you? 
317 A. Yes, sir. 
Just in that way ? 
A. Yes, sir. 
Are you acquainted with the land in dispute ? 
A. I don’t know. 
4. Then they skipped down to Int. LO. You didn’t know any- 
thing about the logs ? 
A. No, sir. 
Then I turned down to the last int. about taking the buiiding 
off and put that to you? 
A. I think so. 


The further taking of these depositions was adjourned by the mas- 
ter until to-morrow, at eight o’clock a. m. 


state your pame,age, occupation, &e.-— 


Testimony of Oliver Holmes. 


OniverR Homes, being first duly sworn, testified, viz: 
By Mr. ConKLING : 


Q. Give the master your name, age, and occupation and _ resi- 
dence. 
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A. Oliver Holmes; reside in Lamar township—call it Fairfield, 
though I am outside of the corporation; age, 46, aud by oc- 
318 cupation a farmer. 
2. Are you acquainted with the lands adjoining Fairfield 
known as the Turney and Slevin lands? 

A. They are known to me as the Slevin land. I have always 
known them as the Slevin land. 

3. The lands in controversy here? 

A. Yes, sir. 

4. Are you the Mr. Holmes that purchased forty acres of that 
land? 

A. Yes, sir. 

5. Do you remember the date of the purchase? 

A. It was in ‘71, ’2, or ’3—along there. 

6. Are you acquainted with that section of the land in which your 
forty is situated, as to its being prairie or timber land? 

A. Yes, sir. 

7. Please state what that is. 

A. It is known as prairie land, although there is a few trees along 
the branches, and on the northeast corner—you might say east of 
northeast—there is some scrubby timber, and that would be desig- 
nated as timber land. 

8. How long have you known that land ? 

A. Since the fall of 65. 

9. State whether or not those lands, from the fall of 65 up 
319 to the time that Adams fenced them, were unoccupied lands. 

A. I think they were. I saw the lands before ’65, but 1 was 
not acquainted with them till that time. 

10. Since 65 they were unoccupied common lands, accessible to 
the public without restraint as far as the fencing was concerned ? 

A. Yes, sir; as | recollect it. 

11. Describe the character of the lands that were not prairie land, 
such as were timber and brush, at the time you first knew it. 

A. Well, there were those patches of land where there was timber, 
and it was pretty much brush around the outskirts; the timber is 
such as usually grows on the prairie, of low top and not. much body 
to the tree. 

12. Serubby timber? 

A. Yes, sir; might be very few trees of larger size. 

13. I will ask you, Mr. Holmes, if it is not true that such timber 
land as there is there is not points that run out of the timber land 
on to the prairie? 

A. Yes, sir; that on the east has a point of timber that runs out. 

14. State how continuous these lands were to the timber 

land. 
320 A. I think the timber land commences right across the 
road to the east of It. 

15. Now, give your estimate, based upon your knowledge of this 
land, of the probable number of trees. that would make rails and 
saw logs from the time you first knew it till ’80. 

A. Well, I think there was no saw-log timber on it, and for rail 
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timber there would be very few trees. Of course I never paid any 
particular attention as regards that; but my recollection is the it there 
would not be very much saw-log ‘timber on, if any; but ! don't 
know about it. 

16. Would ix be possible for there to be such timber on that land 
and you not know it? 

A. Ithink not. Forthis reason: Mr. Nicholls’ folks live out thers, 
and after they came we became well acquainted with them and have 
been ever since. When we went up there we used to go through that 
up by the timber. I think if there was any such timber I would 
have noticed it. 

How does the Nicholls land lie with reference to the Sievin 
land ? 

A. Adjoining it on the north. 

18. Mr. Holmes, were you acquainted with any of the houses or 

buildings that were on that land since '65? 
321 A. Yes, sir; there was a building there. It was reported 
to me that it was put there by Lee Turney, and A ‘bert Sloan 
occupied it. It was very close to where the road now runs ; possibly 
right where itis. That wasafter I moved back on to my farm. It 
was since I owned land there. 

19. Deseribe that building. 

A. It was a one-roomed building, planked up and cown with 
rough lumber. It was what I would call a box-house; one room 
with rough planks up and down. 

20. If you know, state the object Mr. Turney had in putting it 
there. 

A. He told me himself that he was going to take possession of the 
land. That was, he said, his object in putting up the building. 

21. How long did that house remain there ? 

A. It was not there long; only a short time. The house myste- 
riously disappeared. | didn’t see it taken aw ay. 

22. State whether or not that was on the land that Ryder bough 
on section six by the line of the county road. 

A. No, sir; I think it was west ef the line some distance. 
o22 23. Was not the object in putting it there to get possession 
of the large, as well as the forty-acre, tract ? 

A. I think it was on the large tract. There has been a good dea! 
of improvement out there since, and possibly I might have located 
it farther west than it actually was at that time. The road was not 
laid out then, and it might have been on the line. 

24. ‘Turney stated to you that his object was to get possessicn of 
the land ? 

A. Yes, sir; said he wanted to get possession, and for that reason 
he was putting the house on it. 

25. Can you fix some value on that house ? 

A. I don’t know much about what such a building would cost ; 
I suppose somewhere between thirty and fifty dollars; something 
like that. 

26. State the size of it. 

A. Something like 12 x 14 feet. 
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27. Outside dimensions ? 
A. Yes. 
28. pe you know what became of that building after it was taken 
away ‘ 
A. No, sir; I don’t. 
323 29. Did you ever know of any building on those lands that 
would be worth from seven to eight hundred dollars, and 
that would rent for eight dollars a month ? 
A. No, sir. 
30. If there had been such a building would you have noticed it? 
A. Yes; I think I would. 
31. How far is it from your residence ? 
A. Not a quarter — either way. 
32. Do you have a continuous view from your residence and home 
of the place where that building was ? 
A. Yes, sir. 
33. Could you see it any time you looked out your door? 
A. Yes, sir. 


Cross-examination by Mr. Hanna: 


Q. Were you ever inside of that house? 

A. No, sir. 

2. You don’t know much about it? 

A. No, sir; but I have passed by it. 

3. Ain’t that a house of four rooms ? 

A. From the size I wouldn’t say but one. 

4. Wouldn’t those who have lived in it have better opportunity 
of knowing? 

A. Oh, yes; but I have passed by it and stopped and talked 
324 to Sloan when he lived in it. 
5. The house is the house that Powell lives in now ? 

A. 1 don’t know. 

6. Has there been any time when the house that Powell lives in 
wouldn’t rent for eight dollars a month ? 

A. I don’t know the Powell house. 

7. You state that those who had been in the house and lived there 
would have better opportunity of knowing what it was? 

A. Yes. 

8. Didn’t Harvey Stewart live in it? 

A. I only knew it when Sloan lived in it. 

9. And if Stewart lived in it you think he would know better 
than you? 

A. Yes. 

10. Mr. Nalley lived in —? 

A. I think not. 
11. Did Mrs. Richardson live there awhile ? 
A. I don’t know. 
12. They might have all lived there and you not know it? 


A. I don’t think they could. 
13. Do you know whether there was an addition built to that after 
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it was built and before it was moved away—didnt Harvey 
325 Stewart build a two-roomed addition ? 
A. I don’t know of it. 

14. Would his opportunities, if he lived there and you didn’t, be 
better than yours; he lived there a year? 

A. I don’t think he lived there a year. 

15. He swears that he did. 
A. I don’t think he did. 
16. If he has sworn that he lived there a year under a written 
lease ‘ 

A. I don’t think he lived there a year. 


_ 


4) 


sy Mr. CONKLING : 


(. State whether it is true or not. 

A. I wouldn’t say. 

17. Wouldn’t the men who have lived in the house have better 
opportunity of knowing the size of it than you, who had never been 
in it? 

A. Well, I think I can look at a house and tell the size of it as 
well as if I was inside it. 

18. Do you say that you could tell better than they ? 

A. I only give my judgment. 

19. Do you know anything about John Geddis taking saw logs 
off that land, or of any being taken off; do you know of Sam’l Lin- 

der cutting two hundred saw logs there ? 
326 A. I don’t know of anybody getting saw logs there. ‘There 
might have been a few trees and me not know it, but I don't 
think there ever was enough trees there to make two hundred saw 
logs. 

20. Well, there was four hundred saw logs taken off of it 

A. I wouldn’t think there was. 

21. If John Geddis says he got two hundred saw logs would t he 
know better than you would ? 

A. Yes, sir. 

22. Wouldn't Linder, if he cut them ? 

A. Yes, sir. 

23. Wouldn’t Alexander Johnson, if he hauled them ? 

A. Yes. 

24. And wouldn’t a man who cut or hauled the saw logs know 
better about that than a man who passed through it or by 1)? 

A. I think I would know from passing by. 

25. There is certainly sixty acres of timber there ? 

A. No, sir; don’t think so. 

26. How much timber and brush on that half section ? ! 

A. Not over five to ten acres. 

27. And the balance of the three hundred and twenty secre: in 
prairie ? 


A. Yes. 
28. And that is all the timber ? 
O27 A. There is some timber along the branches. I only speak 


of the east northeast. 
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29. That is eighty acres. How much of that’s timber ? 

A. I would think there would be seventy acres not timber. 

30. What is in it? 

A. Prairie land. Been some crops in it; perhaps all of it; all of 
the east part of it, at any rate. 
; ol. Is there any cleared on the north at all—the northeast of the 
orty : 

A. May not be, but it is not all timber. 

32. The timber runs almost from the R. R., and does not the R. R. 
run up to the corner ? 
‘ . Yes. I think the timber would extend out half way to the 
v. \. 
3. That would be one-fourth of a mile ? 
A. No, sir; the railroad runs across the corner. 
o4. Does the R. R. run the whole mile? 

A. No, sir. 

40. Didn’t the old road curvé around there because it couldn’t 
run through the timber ? 

A. The timber skirted around that and the road turned back here 


again at the brush ; the timber was at that little point there. 


” * 


328 Re-examination by Mr. ConkLInG : 


Q. Mr. Hanna has asked you if such saw logs might not have 
been taken out there and you not know it in ’74-"5? 

A. I moved onto the land in ‘74-5 

2. You have answered that it might be possible ? 

A. Yes. ; 

3. Might it not be possible for them to kill a man on that land 
and you now [not] know of it? 

A. Yes, sir. 

4. Might it not be possible for a great many things to be done 
there and you not know about it? 

A. Yes. 

5. But do you mean to say that it was possible for that amount of 
logs to have been there or taken away and you not know it? 

A. I don’t think that was ever possible. 

6. Could such timber as Mr. Hanna has spoken of have been 
there and you not know it? 

A. A few saw logs might have been taken off and I not know it. 

7. Could you have failed to notice it with the continuous view 
from vour residence ? 

A. If they had been there I think I would have done so. 

8. Does your house overlook that land ? 

329 A. Not upon that piece of timber. 

9. I will ask you if such timber as has been specified had 
been there at the time mentioned wouldn’t you have certainly 
known of it in passing by continuously ? 

A. I passed it by once a month at least. 
10. Did you at that time see any such lumber there? 
A. No, sir. 
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Recross-examination by Mr. Hanna: 


@. You never examined it? 

A. I looked at it: didn’t examine it particularly. 

2. Didn’t the railroad cut some off there? Did you notice that? 

A. There was some cut on the R. R.; west of the R. R.; don’t 
know who cut it. 

3. They picked that clean, didn’t they ? 

A. Don’t know who did it. 

4. Was it taken for R. R. purposes ? 

A. I don’t know. 


Re-examination by Mr. ConKLINa : 


©. How near to the east line of this land does the timber on 
the east side of it begin to appear and on whose land is it to be 
seen ? - 
A. Right across the line. 
2. On whose land ? 
d00 A. Jas. George's. 
3. State whether or nota large quantity of timber has been 
cut from that. 
A. I think there has. 
4. Have you not seen that cut and taken away ? 
A. Yes. 
5. Could you escape observing that fact ? 
A. Not within the last few year-. 
6. Then if such timber as Mr. Hanna called your attention to, it 
has been taken from Mr. George’s land ? 
A. I don’t know anything about this ranch that he speaks of. 


Mr. Hanna objects to Q. & A. 


7. Does not George’s land show that it has been cleared »y thie 
stumps remaining there? 

A. Yes. 

% And the cleared condition of the land shows it has been 
cleared ? 

A. Yes, sir; you can see the stumps. 

10. Does the Slevin land present such an appearance ? 

A. No, sir. 


By Mr. Hanna: 
Q. The Slevin land has not been cleared ? 
A. No, sir. 


Jol 11. Does not the George land show that a large amount of 
timber has been cleared off it ? 


By the Master: 
Q. When was the George land cleared ; the earliest, if you know ? 
A. It is partially cleared up to the road. I don’t know when it 
began. 
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12. From what date did he begin to cut his timber? 

A. Well, I don’t know from what date he began. He has been 
cutting some timber all the time, off and on; don’t recollect the 
first. He has been at it several years. 

13. Earlier than ’80? 

A. Yes; I think so. 

14. How much ? 

A. Perhaps not long; don’t know; but it was that much, I think. 

15. What is your best recollection as to the time he began ? 

A. I would say as early as ’80; but I do not recollect distinctly. 

16. Do you recollect of his taking any timber off of his land so 
as to bring about the appearance that exists there now as early as 
74, 5, & 6? 

: A. I would hardly think it was that early; but it might have 
een. 


d02 Stipulation. 


If it does not appear in the record it is agreed by the parties 
hereto that the Ryder Bros. paid eight hundred dollars for the 
northwest northwest of 6, 2, 8, on or about July 26th, 1879. 


Testimony of Rich’d Merriles. 


RicHARD MERRILES, being first duly sworn, testified, viz: 
By Mr. Conkiine: 


Q. Give your name, age, residence, and occupation. 

A. Richard Merriles; age, fifty-three; reside in Cincinnati, O. ; 
my occupation is that of of agent for the Slevins, the trustees. 

2. How long have you been acting as agent for the trustees ? 

A. Since July, ’78. 

3. State what has been the range of your official duties. 

A. I have had full charge of their correspondence about deeds 

and settlements, and have attended to their business generally. 
3093 4. State whether you have examined all their papers and 

records with regard to Wayne county, particularly as — any 
property near Fairfield. 

A. I have examined such papers carefully. 

5. State what relation, if any, Mr. George sustained—G. J. George, 
of Fairfield—sustained to the firm of J. & J. Slevins or to their 
trustees. 

A. He acted as agent for them in the payment of taxes. He sent 
a memorandum of the taxes when due; they would send him a 
check for the money. 

6. Anything beyond that? 

A. He also sent us offers once or twice for the property, and in 
one case we accepted an offer. 

7. State whether or not he was agent to rent, cut, or sell any 
timber. 

A. He had no authority to rent, to lease, or to do anything about 
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the land than the payment of the taxes and forward any that might 
be made for the sale of the land. 

8. State whether or not he had any power conferred upon him te 
do any act as agent unless it was first ratified by them. 

A. He had no authority from them or the trustees for that pur- 
pose. 

9. Was any act done or performed by Mr. George, or his 

334 firm of Beecher, George and Saylor, done by the authority of 

the Slevins or their trustees, unless it was first ratified by 
them? 

A. Prior to ’76 the Slevins were in business. In Dee., 75, they 
failed, and after the failure they finally went into bankruptey in the 
arly part of ’76. Their final bankruptey was in March; and on 
April 10th, 1876, the court appointed trustees, to whom deeds were 
made for the entire property, both personal and real, and everything 
passed under their control. 

10. State whether or not all the official business of that company 
was not transacted and carried on by you. 

A. All of it, from ’78 to the present date. I came into the man- 
agement at that time; took charge of the making of deeds, corre- 
spondence, &ec., &e.; that wall [was] all in my hands. 

11. Did you find any authority had been given to George prior 
to that time? 

A. I carefully examined the old letter books and letters of the 
Slevins prior to that date in regard to the Slevin lands, and | didn’t 
find any authority given to George, beyond the paying of taxes and 

receiving offers and forwarding them to the company, cut- 
o30 ~=—s side of the action taken in regard to the forcible detainer 
suit. 

12. State how it was with reference to Beecher, George snd 
Savlor. 

A. Nor anything in relation to the firm of Beecher, George «nd 
Saylor, or George and Saylor. 

13. Now, is there anything else you wish to state ? 

A. I don’t know of anything else. 


Cross-examination by Mr. Hanna: 


Q. You had no charge until appointed agent for the trustees i 
78? 

A. No, sir. 

2. You know nothing about the relation that Beecher, George and 
Saylor sustained until that time ? 

A. No; only what [ learned from the papers. 

3. You were not present when the forcible entry and detainer suit 
was commenced ? 
A. No, sir. 
4. Who commenced that suit ? 
A. I noticed by the papers that it was commenced by George. 
5. Who did he correspond with about it? 
A. With the Slevins. 


me 
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6. Did they pay him a fifty-dollar fee for putting Turney 
off? 


336 A. They paid the costs. I have a letter here of Jan’y 25, 
75, acknowledging receipt of the check for the costs. 

7. In whose handwriting is that? 

A. The handwriting of Mr. George. 

8. I will ask you to put that in evidence. 

A. I have it here. 

9. That was the house that was sold for the purpose of getting 
Turney off that land ? 

A. We have no knowledge of the selling of that house, or beyond 
that it was something put there by Turney. 

10. By whose authority was that taken off? 

A. I have no knowledge beyond what I have stated. 

11. You don’t know what relation the attorneys sustained to the 
old firm of Slevins? 

A. No, sir; I didn’t go into it until afterwards. 


Re-examination by Mr. ConkKLine : 


Q. You have stated that they acted as attorneys and lawyers to 
resist the attempted taking possession of this land by Turney. 
A. That’s my understanding, but it was prior to my connection 
with their affairs. 
2. Were they employed as any other attorney might be? 
A. I have no knowledge, excepting as stated. 


OT The above completes the testimony taken on behalf of the 
Slevins by Mr. Conkling. 


Testimony of Alex. Johnson for Complainants. 


ALEX. JOHNSON, introduced on behalf of Adams et al., sworn, and 
testified in answer to questions of Mr. HAnwNa, viz: 


Q. State what you know about any logs being hauled off that 
Slevin land up here. Did you haul them off in the winter of 
74-5? 

A. I don’t recollect the date exactly. It was somewheres alon 
about 73 or 74. I could refer back to my book and find out. 
kept the logs I hauled in my book at that time. 

2. How many did you haul? 

A. Something between seventy and eighty. I hauled a couple of 
weeks. 

3. State whether it was on thé east side or the west side of that 
road. 

A. The west side. 

4. Who did you haul them for? 

A. For John Geddis. 

5. Where did you haul them to? 

A. To the old mill. It has been burned down. It was near the 


iW mill. 
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6. What kind of timber was it? 
A. Post oak and white oak, and some few black oak. 
7. Of what size? 


338 A. From eighteen to twenty inches and from twenty-five 
to 30. 
8. Across the little end ? i 
A. Yes, sir. 
9. Of what length ? 
A. Generallv of twelve feet. a 
10. Do you know of anybody else hauling logs there ? 
A. Well, a man named Snyder was hauling some for Geddis. 
11. Who was cutting ? 
A. Sam. Linder most of the time, and Joe Williams was cutting 
awhile. 
Cross-examination by Mr. CoNKLING : 
Q. Are you speaking of your own knowledge or from hearsay ? 
A. No, sir; I hauled the logs myself for one or two weeks or two 
weeks and a half. I hauled a good many. 
2. Mr. Geddis was committing the acts of a trespasser on the Sie- 
vin land? 
Objected to by Mr. Hanna. é 
A. I don’t know anything about that. 
3. You hauled these logs for Mr. Geddis. You simply did ihe 
hauling ? 
A. Yes, sir. 
Joo 4. When was that? 
A. I think in ’73 or ’74. 
5. Twelve or thirteen years ago ? 
A. Yes; I couldn’t say which, positively. 
6. How do you know those logs were hauled from the Sievin 
land? 
A. I don’t know whether they were hauled from the Slevin (and. 
7. How do you know it was on the west side of the road ? 
A. Because the road went winding through that timber. 
8. Was the old road laid out as it is now? 
A. No, sir. 
9. Was the line run there ? * 
A. No; I don’t think it was. 
10. How do you know it was on the west side? 
A. It was. 
11. Can you see the line on the land from here ? ) 
A. No, sir. 
12. How far can you see an invisible line on that land ? | 
A. I could see it for half a mile if I was looking up the line. 
13. How do you know it was on the west side of the line? 
A. I know it was west of where that line now runs. | 
JA0 14. But that was ten years ago? 


A. Yes, sir. 
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15. So you know now where it was ten or twelve years ago ? 

A. Yes, sir. 

16. Don’t you know those logs were hauled from the George land ? 

A. No, sir; not the logs I hauled. 

17. Wouldn’t that land still show the remains of the trees—the 
stumps ? 

A. Yes; the stumps would be there. 

18. Are the stumps there ? 

A. I guess they are. 

19. Do you swear the stumps are there ? 

A. No. 

20. If I say I was there yesterday and I failed to see any of the 
stumps, what would you say ? 

A. The stumps must be there if you look for them, and if you 
will go with me I will show you the stumps for every log I hauled. 

21. Don’t you know there is the remains of just such cuttings 
on the east side of the road ? 

A. Yes; George was cutting there a few years ago. 

22. You haven’t examined it lately ? 
341 A. I have been there, but haven’t noticed the stumps. I 
cut wood there. 


Re-examination by Mr. Hanna: 


Q. Hasn’t George’s land been cut off since Mr. Adams fenced off 
his land? It was not cleared before, was it? 
A. Not much that | know of. 


Announcement. 


The master announces that he will expect this case to be argued 
on Wednesday, the 22nd day of April, and announces that he will 
hear no testimony after Saturday, the 18th day of April; but that 
he will hear any testimony offered by either side up to that day. 


342 Pursuant to the to the announcement of the master, made 

at Fairfield on April the 11th, the parties appeared before 
the master, at Springfield, on the 18th day of April, and Mr. Oliver 
Holmes, who was sworn and examined at Fairfield, made the fol- 
lowing corrections and additions to his testimony : 


Testimony of Oliver Holmes, 2d Examination. 


By Mr. CONKLING: 


(). In your deposition taken the other day you stated that the 
amount of land in timber on the northeast tract of the Slevin 
land was from five to ten acres. Now, if you have any corrections 
to make, you may make them. 

A. When I made that statement I had never given any thought 
to it. I didn’t know I was going to be examined as to the timber 
land. I made the statement that I thought there was from five to 
ten acres; afterwards, upon thinking it over, I thought there was 
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more than that and didn’t feel satisfied, so I went up and looked at 
it. I found I had been wrong. On such examination I found that 
on the east half of northeast there was as much as thirty to thirty- 
five acres. 

2. Who went with you ? 

A. Mr. Merriles. 
343 3. If you and Mr. Merriles made any examination as to the 
cutting of any character that had been done upon the janc, 
state what that was and the character of it and the result of the 
examination. 

A. He suggested as we went up that he would like to sce what 
timber was cut off, and he just proposed that he would see the char- 
acter of the stumps as we went over it, and we did. 

4. State the result of that examination. 

A. We went down from my land to the R. R. to the south part of 
that land—where there isacut in the R. R., where there is a tres-le--- 
and on the west side of that we found ten stumps; there might 
have been a few more, but we only found ten. ‘That was all we could 
see prominently; about that number; I disremember exactly; | 
think there was four of pretty good size, and the balance were 
smaller. 

5. State the entire examination. 

A. We went on up to the other piece of land, on the northeast 
part of the tract where the thirty-five acres lies, and we went into 
that, taking a circular cut on the right-hand side of the branch up 

to the fence on the other side. Well, we counted, not nelud.- 
344 ing the small stumps—we couldn’t count the stnall stumps 

handily—we counted somewhere between sixty and suventy- 
five stumps from the size of, say, a foot across the top to, say, two and 
a half feet. I think that is about what it was according to tie ree- 
ollection I have now. 


Cross-examination by Mr. Apams: 


(. You say that you went on to it through from your iarm ? 
A. Yes, sir; at the forty right east of my house. 
2. Don’t you know there are three pieces of timber on that land“ 
A. Yes. 
3. Do you say there is only thirty-five acres of timber on that land * 
A. I said on the northeast portion. 
4, Don’t you know there are seventy-five acres altogether ? 
A. Yes, sir; about that. 
5. What do you know about that road on the east side’ How 
long has it been there? 
A. It was opened somewhere about ’80 or ’51. 
6. Did you go outside of the field to examine the stumps” 
A. No, sir. 
7. Don’t you know there are quite a large number of 
345 stumps out on the road ? 
A. Yes; a good many of them. 
8. Don’t you know there are several large logs cut down and now 


‘ 


lying inthe roadway? Isn't there a dozen large logs lying ou: there 
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now on the south piece of timber along the road there between the 
county road and the R. R.? 

A. Didn't count those; didn’t go in that piece. 

9. Don’t you know there’s a large number of stumps there? 
3 “ “‘Y sir; didn’t examine that; we went to the tres-le and up 
the hill. 

10. Didn't go into the road to examine that? 

A. No, sir. 

11. — frequently travel over that road ? 

A. Yes. 

12. Don’t you know there — a large number of stumps in the 
road ? 

A. Yes. 

13. There is 75 or 80 stumps and a large number of logs lying 
in the road on the northeast piece of timber? 

A. There may be; didn’t count them. 

14. You state there is about seventy acres of timber, all told, on 

that land ? 

O46 A. Yes, sir. 


Testimony of Arch. Merriles, 2d Examination. 


ARCHIBALD MERRILES, recalled, testified, viz: 
By Mr. ConKLING : 


Q. Are you the same gentleman that was examined the other 
day ? 

A. Yes, sir. 

2. I would like to have you state with reference to the taxes dur- 
ing the past four or five years. You may state the amount of taxes 
paid for 1880. 

A. The amount of taxes paid for 1880 was $31.76, and was paid 
on or about the 18th or 20th of April, 1881. 

3. Now, state when you redeamed from the sale for taxes of 1881 
and for 1882. 

A. For 1881 & 1882 we paid $129.16, as shown by the certificate 
here submitted as an exhibit and marked “A.” 

4. How for 1883 ? 

A. On January, 1854, it was paid and amounted to $36.05, as 
shown by certificate hereto attached and marked “ Exhibit B.” 

5. For 1884? 

A. They were paid in March, 1885, and amounted to 
347 =©$32.68. The certificate has been sent to Cincinnati. 


It is admitted by the complainants in the cross-bill that they re- 
ceived the sum of $800.00 for the sale of the Ryder tract on August 
18th, 1879. 

6. You may state whether or not, Mr. Merriles, you have recently 
nade any examination of the lands in controversy and the result of 
that examination. 

A. Well, at the suggestion of Judge Hanna I went up to look at 
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the northeast corner of the land—the piece of timber land furthest 
east—to see the amount of cutting that had been done. 1 found 
fiftv-six stumps, by actual count, from afoot indiameter up. ‘here 
might have been a few more, but I made a pretty thorough exam- 
ination, going back and forth over the land. I found one tree «here, 
with the log that had been cut lying by the side of it; seemed to 
be quite recently cut; the chips were lying around, and it must 
have been cut within a few months. Some of the stumps, «gain, 
were quite old. There were a good many little sapplings of from 
four to five and six inches cut. 


348 Cross-examination by Mr. ADAMs: 


(). When you examined this land you were in company with Mr. 
Holmes and counted with him ? 

A. Yes; I kept the tally. 

2. You didn’t examine the piece of timber on the south—the 
piece next the branch ? 

A. No; looked over into it, but didn’t go in or through t. 

3. And you weren’t outside of the fence on the highway ? 

A. Was out, but didn’t count the stumps. There is quite a large 
number of stumps there, outside of the encloseure, in the roadway 
alongside of the fence on the line. 

4. You didn’t count those outside ? 

A. No, sir; but there is quite a number of them. 


By Mr. ConkKLIna: 


(). State whether or not those were made in opening the road. 

A. I couldn’t say; but they were between the two fences. 

5. That was true of the whole length of the road, from fe1ce to 
fence ? 

A. Most of them were in the upper end. 

6. You are speaking now of the stumps made in opening the 
road? 


A. Yes. 


349 By Mr. Apams: 


Q. You don’t know when or who cut them, or whether they were 
made in opening the road or not ? 

A. No, sir; I don’t know as to that. 

2. And you don’t mean to say they were cut for that purpose ? 

A. No, sir. 


Finis. 
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350 Exhibit “A” to Testimony of Arch. Merreles. 


Redemption certificate. 


State OF ILLINots, | 
, ’ 88 
Wayne County, jf 


OFFICE OF THE CLERK 
OF THE County Court OF WAYNE Counry. 

I, Joseph E. Wilson, clerk of the county court in and for said 
county, do hereby certify that trustees of J. & J. Slevin has [have] 
deposited in this office one hundred & twenty-eight & ,), dollars 
for the redemption of the following-described premises, situate in 
said county and described as follows, to wit: 

The N. E. qr., section 36, town. 1 8., R. 7 E., and the N. 35S. E. 
qr., section 36, T.18., R. 7 E., and the S. E. } 8. E. qr., section 36, 
T.158., R. 7 E.,3rd P. M., which was sold J. G. Crews for the county, 
State, and other taxes, due and unpaid for the year 1881, on the 
twelfth day of July, A. D. 1882, by the county collector of said 
county. 


Dice CE GI oii aces cities entsiineeeecesciencittnenniaeadie eee $45 39 
OO 1eF CORE ce nnccncceminscncccccseccseueenemminet 22 70 
Bubsoquent 10260..cccccendencccnn-cnececsseeesecenes 60 32 
| OL eT eee inet dias elesaninieiaaiaaad 50 
Advertising 9@.ccccecccensdcccceccssnsnnaneenenenes 25 

UI x. sssis sissies totiblahen: eisiersinaitniaensienstaeaiiaaliaiedae $129 16 


Given under my hand and the seal of said court, at my office, in 
Fairfield, this 18th day of April, 1883. 
(SEAL. ] JOSEPH E. WILSON, 
Clerk of the County Court. 
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O02 And afterwards, to wit, on the 18th day of May, in the year 

of our Lord one thousand eight hundred and eighty-five, 
came [Bluford Wilson, the master in said cause, and filed in said 
clerk's office his report in said cause; which report of said master is 


in the words and figures following, to wit: 


303 Report Bluford Wilson, Master in Chancery. 


UnireD STaTes OF AMERICA, \ 
Southern District of Illinois, 


In the Circuit Court thereof. 


LEANDER J.S. Turney and Rosiey D. Apams, Com- re 
‘erage In Equity. 
v3. - 
;, sill. 
JoHN SLEVIN and Others, Defendants. | Bill 
JoHN Stevin and Others, Complainants, | 
v8. : : 
LeANDeR J. S. Turney and Rospiey D. Apams, De- Cross-Bill. 
fendants. 


To the honorable the judges of said court: 


By an interlocutory order made and entered on the 27th day of 
December, 1884, these causes were referred to the undersigned, mas- 
ter in chancery, to inquire, ascertain, and report as to certain ques- 
tions therein stated. In making these inquiries the master was 

authorized to consider any evidence already taken in the 
354 causes and such further evidence as might be offered by 
either of the parties on reasonable notice. 

Prior to the above date this court, by its decree entered the 31st 
day of December, 1879, settled the title of the lands in controversy 
and prescribed the basis of accounting and settlement between the 
parties. 

The only question left to be determined was the amount, if any, 
due the defendants in the original bill on the three mortgages made 
by Leander J. S. Turney, apparently a matter of no great difficulty 
as presented in said decree and order of reference. In point of fact, 
however, under the proof I have found an exact determination of 
the question exceedingly difficult, if not impossible, and have been 
obliged to be content with such approximate conclusions as to some 
of the items in controversy as I have been enabled to draw after a 
most attentive consideration of the testimony and the law cited by 
counsel as applicable thereto. It is believed these conclusions will 


be found in accord with the fair preponderance of the evidence and . 


with equity, and that they will be sufficient under the pleadings for 
a final decree between the parties. 


a 
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OOO I respectfully report that prior to this reference the follow- 


ing depositions had been taken and filed in the causes : 
Archibald Merrilees, by defendants in original bill, May Lsth, 
1880. 
There was no cross-examination,although the complainant Adams 
ras present and objected to the testimony. 


Richard L. Bogg, by com plain- -ts in original bill, June 15, i880. 
William W. George, June 15. LSSO. 
Adam Rinard, ” “ June 15, 1580. 
Oliver Hoimes, 4 “ June 15, 1880. 
Ezra 'T. Hall, “ " June 15, 1880. 
Gilbert J. George, ” . June 15, 1880. 


Taken before John L. Handley, a notary public of Wayne county, 
Illinois, at Fairfield, after due notice to W. J. Conkling, ons of the 
solicitors for the defendants. No appearance for the defendants, 
and no cross-examination. 

Charles A. Beecher, by defendants in original bill, August #, 1881. 

Gilbert J. George, 6a . bill, August 9. 1881. 

Taken by agreement before John A. Jones, master in ‘chance: y_of 
this court. Witnesses cross-examined by Hanna, for complain- 


ants. 
006 The following depositions were taken after the reference 
to me: 


Albert Sloan, Amanda Gaston, Malinda Knight, John Fitzgeraid, 
Samuel Linder, Harvey Stewart, Joseph Williams, and John Gad- 
dis, by the complainants in the original bill, before John L. Eland- 
ley, master in chancery of Wayne county, at Fairfield, Marea 3d, 
1885. 

The depositions were taken on written interrogatories, copy — 
which and due notice were served on John Mayo Palmer, Esq., one 
of the solicitors for defendants, who waived time and did not file 
cross-interrogatories. 

After the coming in of these depositions I appointed the 12tli day 
of March, 1885, for argument of counsel, but upon that day, upon 
the representations of W. J. Conkling, Esq., that he was leading 
counsel for defendants; that he had no notice of the taking o° the 
depositions last above mentioned; that he was surprised by the 
same, and that he desired opportunity to take rebutting evidence, 
and upon consent thereto of R. P. Hanna, solicitor for the complain- 
ant, | extended the time thirty days. 

On the 9th day of April last [ proceeded to Fairfietd. and, 
357 being attended by the solicitors of the respective parties, I 
proceeded to take and on the 10th and 11th days of April, 
1885, did take the depositions of the following-named parties © n be- 
half of the defendants in the original bill: Thom: as L. Cooper, Gil- 
bert J. George, John H. Nichols, Alexander Richardson, " jiiam 
Whitaker, L. J. Rider, E. 8S. Blaek, John Rankin, James H. Nichols, 
Samuel Linder, John Fitzgerald, Harvey Stewart, and | liver 
Holmes. 
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On behalf of the complainants, Adam Johnson. 
At the close of these depositions I announced that the case must 
be argued at Springfield on the 22d day of April, and that I would 
receive any additional testimony offered by either side up to the 
18th day of April, and none thereafter. 

On the latter day the defendants in the original bill recalled the 
witnesses Holmes and Merrilees. 

As the litigation has been long pending, as the lands in contro- 
versy have, by reason of the construction of railroads and from their 
proximity to Fuairtield, the county seat of Wayne county, Illinois, 

become quite valuable, and as imputations were freely made 
398 upon the good faith of counsel for complainants in the mat- 

ter of the depositions of March 3d and the regularity of the 
same, I felt justified in affording the parties every opportunity to 
establish the truth as to the matters in controversy, both in calling 
new witnesses and in the recalling of certain witnesses already ex- 
amined, as well as in the examination and cross-examination of the 
same. In company with the parties I also visited the premises and 
thereby obtained a much more definite idea of the situation and 
condition of the property than would otherwise have been pos- 
sible. 

In the further progress of this report I shall call the complain- 
ants in the original bill and defendants in the cross-bill the com- 
plainants and the other parties the defendants. 

On the 22d day of April the issues were fully argued before me 
by W. J. Conkling, for the defendants, and. R. P. Hanna, for the 
complainants. Briefs were also filed by the parties. 

Upon due consideration of the orders and decrees hereinbefore 

mentioned, together with the pleadings, exhibits, and proofs, 
309 and of the arguments of counsel for the respective parties, I 
respectfully report as follows: 


As to the mortgages. 


That there is due the defendants in the original bill and the com- 
plainants in the cross-bill— 

1. On the mortgage from Turney to Eldridge upon the E. 3 8. 36, 
T.1S., R.7 E., nine hundred (8900) dollars principal, with interest 
at 6 per cent. from from September 6, 1851. 

2. On the mortgage from Turney to Beecher upon the same half 
section and out-lot No. 7, three hundred and thirty-seven ($337) 
dollars principal, with interest at 10 per cent. from July 30th, 1853. 

3. On the mortgage from Turney to the Slevins upon the same 
half section and the N. W.} N.W. 48.6, T.28.,R.8 F., two thou- 
sand ($2,000) dollars principal, with interest at six pe: cent. from 
November 21, 1855, that being the date of maturity. 


As to taxes. 


That the defendants have paid taxes on the mortgaged premises 
as follows : 
20—243 
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For the taxes of 1858 to 1861 & 1863, paid December 31, : 
| ERE eer i a £90 GS 
For the taxes of 1862, paid December 24, 1862-- ..---- 14 20 
lor the taxes of 1564, paid February 6, 1865 ---- i 04 
260 Tor the taxes of 1805, paid May 1, 1866..--.--- 29 80 
For the taxes of 1866, paid May 1, 1867-------- 3035 
For the taxes of 1867, paid May 12, 1868 _...--..----- 17 12 
For the taxes of 1868, paid April 15, 1869 ...--.--. alte ot 86 iy 
For the taxes of 1869, paid April 20, 1870 ....-------- 101 70 e- 
For the taxes of 1870, paid May 1, 1871 ---......----. 156 Do 
For the taxes of 1871, paid May 1, 1872 -..-..-..-..--.-- 152 40 
For the taxes of 1872, paid May 1, 1873 --...--....--. Lith 87 
For the taxes of 1873, paid May 4, 1874 -..----.------ 92 41 
For the taxes of 1874, paid May 22, 1875 ..--.---.---- 110 76 
For the taxes of 1875, paid June 29, 1876_ -...---..--- 94 07 | 
lor the taxes of 1875, paid December 12, 1876 -_-. ---- 22 91 
For the taxes of 1876, paid April 18, 1877 ---.-.------ o6 66 | 
lor the taxes of 1877, paid April 9, 1878 --.---- aol 83 85 | 
For the taxes of 1878, paid Mareh 14, 1879 _.--.----..- 67 23 
For the taxes of 1878, paid April 9, 1879 -..-.---.---- 17 0 
For the taxes of 1880, paid April 18, 1881 ---.-------- ob 76 
lor the taxes of 1881, paid April 18, 1883 .-....._-- a 68 $4 
For the taxes of 1882, paid April —, 1883 -..--.--_-. - GO 2 
For the taxes of 1883, paid January 14, 1884__.-_.___- 36 05 
lor the taxes of 1884, paid January —, 1885..-_...--_- o2 68 
TE btictknnddinnbhanan sanewe vmendaiirdmnil $1,649 6! 


By the terms of the decree of December 31, 1879, interest was to 

be allowed on taxes paid from the date of payment; such a - ) 

361 lowance is also in accord with the judgment of the suprem: 

court of the State of Illinois in the case of Blair vs. Cham- 
berlin, 39 Ills., 521. 


As to cost. 


Said decree also provides that the defendants shall be allowed, in 
addition to taxes and interest thereon, all costs, with interest, in- 
eurred by them in the State and Federal courts, and, although the 
order of reference is silent on the question, I find and state said # 
costs, excluding attorneys’ fees, to be— 

In the State’s courts, as shown in Exhibit “I” Merrilees : 


EE ES EEE LEST _ SSO 6] 
EE EEE SS _ Me 951 40 


i ie ee A POS NEA edt RN 68 05 


.  ownesmemndiamsmmues 


With interest on the respective amounts from dates thereof. 


¢> 
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As to the sales of land. 


I find that defendants have received the following amounts from 
the sale of the mortgaged premises : 


1. ForS.W.}S.E.}8.36,T.18.,R.7 E., covered by 


362 Kidridge and Beecher mortgages, sold to Holmes 
BEAT Ti Ott nent cows secu cnecembneanen $1,600 00 

2. For out-lot No. 7, covered by Beecher mortgage, sold 
"1. £ RS eeire rs 400 00 

3. For N. W.} N. W.48.6,T.28S., R.8 E., covered by 
Slevin mortgage, sold to Rider August 13, 1877.----- 800 00 
B0 GE ccccus caseun stneewnnnendeseeee $2,800 00 


As to possession. 


Both parties in their pleadings claim to have been in possession 
of the mortgaged premises pending and prior to this litigation. 

In the original bill filed by Smith in behalf of Turney in the 
Wayne circuit court October 14, 1874, to remove cloud it was alledged 
that Turney was then in possession of said lands. 

In the amended bill filed by Hanna in behalf of Turney and 
Adams in the same court August 14, 1876, to remove cloud it was 
alledged that Adams was then owner of said lands in fee simple and 
was In the custody and possession of the same. 

Neither of the said bills are sworn to. 

In answer to the above bill filed by G. J. George and Conk- 

363 ling in behalf of the Slevins and their assignees in the same 

court October 12, 1876, they claimed title to the lands by vir- 

tue of a certain certificate of purchase, and thereupon alleged that 

they had been in continuous possession of said lands and had paid 

taxes under said deed for more than seven years since July 21, 
1863. 

Again in the same answer it was alleged that they had been and 
were then in the constructive possession of the same and had paid 
all taxes on the same since the year 1859. 

Again in the same answer they denied that Adams had the cus- 
tody of or was in possession of said lands, and they aver that in 
truth and fact the said Adams took a deed to said lands with the 
full knowledge of their right and in the face of their undisputed 
and open possession. 

This answer is not sworn to. 

In the cross-bill filed by George and Conkling in behalf of Slevins 
and others in this court March 2nd, 1877, they allege that they have 

had possession of the mortgaged premises ever since the 21st 
364 day of July, 1863, under a deed from Barkley, master in 
chancery of Wayne county. 

This bill is signed by Conkling and George, solicitors for the com- 
plainants in the cross-bill, and John Slevin, one of the complainants 
therein, swears that all the facts enumerated in said cross-bill are 
true as he verily believes. 
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and 1865 from the Slevins and paid them the rent for the same. 
The witness Sloan, with Henry Baker and Jerry Windle, worked for 
Gash. Sloan confirms her statement. Baker and Windle are dcad, 

but Amanda Gaston, at the time wife of Baker and aun: to 
371 Sloan, corroberates the witnesses. Knight and Sloan. ‘he 

amount of rent paid does notappear. ‘There is some evidence 
(that of the witness Fitzgerald) tending to show that a Mr. Wooton, 
brother-in-law of Mr. C. A. Beecher, had a portion of the land in 
corn in 1865-’6, and that it was all under fence and all in cultiva- 
tion except the timber land. 

Samuel Linder swears that the land was all under fence and in 
cultivation in the summer of 1863, when the Slevins took posses-ion 
of it, and that they kept continuous possession of it until 1872, ex- 
cept the Ilo:mes forty. 

This witness also mentioned the Rider occupation of the forty 
acres, in section 6, for several years under his lease and the sutise- 
quent purebase. 

Joseph Williams, in his deposition tiled March 6th last, swears to 
the possession by the Slevins. 

But I attach little weight to the evidence of Fitzgerald and Linder 

on the question of possession. The positive statements made 
oi2 by them in their depositions of March 6th were either cont ra- 

dicted or greatly impaired in their oral examination be!ore 
me at Fairfield, April 10th. 

So much appears in the evidence as to the possession of the Stev ns 
and its character. 

‘lo the contrary is the testimony of the witness Williams and 
others to the effect that Turney, in the spring of 1874, some ti:ne 
after his return from Washington Territory and about the time of 
filing the original bill in the Wayne cireuit court to remove eloud, 
undertook to secure actual possession of the land by the erection of 
a cheap house on the dividing line between the tracts in section 55 
and in seetion 6 and within a few rods of the northern limits of 
Fairfield. In this building he placed a widow woman and ier 
family as his tenants. George, as the agent and attorney for ‘ie 
Slevins, at once brought an action of forcibly entry and detailer 
before a Fairfield justice, which resulted in the speedy surrende: of 
the premises by the woman. The witness, Harvey Stewart, the re- 
upon at once occupied the house under written lease of the whole 
premises from the Slevins. The house was afterwards occupied by 

Sloan; afterwards by Nalley, and was by the latter bargained 
373 in some way to Sloan, who moved it across the line Into Fair- 
field. 

This episode, lasting at best but a few weeks, appears to be ‘he 
only effort made by Turney outside of filing his bill and making 
the deed to Adams to get possession of or exercise actual ownership 
over the lands from the time of lis departure to Washington Terr:- 
tory, in 1861. He made no leases and paid no taxes. The transie- 
tion appears to be consistent with the drift of all the evidence and 
to be corroborative of the fact of the continuous possession of ‘hie 
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lands by the Slevins, as stated in their cross-bill, from July, 1863, 
to the date of the decree of December 31, 1879. 

Against their cross-bill and these circumstances and witnesses 
counsel for the Slevins in argument rely chiefly upon the testimony 
of Charles A. Beecher, Esq., filed August 9th, 1881. 

It appears from his testimony that he obtained deeds for the lands 
in behalf of the Slevins from J. G. Barkley, special master, in July, 
1863. At that time he did not think the fences were in condition 

to protect crops, and shortly after that the fences were all 
074 hauled away by parties other than Mr. Slevin. From 1863 

to 1872, when Beecher left Fairfield, he says no attempt was 
made to rent the property, and from his knowledge of its situation 
he was satisfied it could not have been rented for anything. No 
application was ever made to him for it. From 1863 to 1872 there 
was no actual occupancy beyond paper title, that he was aware of. 
The only possession he ever had was in receiving and recording 
deeds. He did not believe the lands had any rental value in the 
condition they were in from 1863 to 1872, and thought he had ex- 
clusive charge of Mr. Slevins’ business in relation to the property 
during that time. He says there was no physical possession. ‘Taxes 
were paid, but all the lands, except perhaps a few acres in section 6, 
lay out in commons. 

And that is all the evidence on the question of possession cited 
and relied upon in argument by the solicitors for the defendants in 
the original bill; and, if we except the conflicting statements of G. 
J. George and the general concurrence of the witnesses that the 
lands, except the Holmes and Rider tracts, were for the most part 

uninclosed after 1865; that is all the’evidence adduced on 
375 their side of the case. As much as we may respect Mr. 

Beecher, his testimony, whether taken alone or in connection 
with the other statements referred to above, is not,in my judgment, 
sufficient to negative the positive averments of his clients in their 
answer to the original bill and in their cross-bill and their letter of 
February 19th, 1877, to say nothing of their various acts of domin- 
ion over the land, which were sutlicient to indicate to everybody re- 
siding in the town and neighborhood that they had, through their 
agents, Beecher, George and Saylor, exclusive control and manage- 
ment of the lands. 

Mr. Beecher, as to rental, is in direet conflict with his partner 
George and the witness Rider, both of whom swear to the lease of 
the tract in section 6, made to the latter about 1869, three years 
before Beecher left Fairfield. He also — in conflict with the wit- 
nesses Malinda Knight, Amanda Gaston, Albert Sloan, Williams, 
and Fitzgerald as to the Gash and Wooten crops about ’64, 5, and ’6. 

And what is to me of much greater importance than these con- 

flicts is the antagonism between Mr. Beecher’s statement as 
376 to the physical possession of the land, its condition as to 
fences, and its rental value when he acquired title and pos- 
session for his clients in 1863,and the statements on the same points 
by the witnesses Boggs and W. W. George, both of whom declare 
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that the lands were then under fence, in cultivation, and in good 
condition for farming. 

These gentlemen are among the oldest, most intel-igent, and most 
respectable citizens in the county, as are also Adam Rinard and 
Kzra T. Hall, who concur with them and G. J. George in fixing the 
fair rental value of the property. 


What occurred after 1872 Mr. Beecher does not pretend to say, 


and the evidence is | as] to the Rider lease prior thereto, as to the Stcw- 
art lease in 1874, as to the Slevins letter of February 19, 1877, and 
as to the sales to Holmes, Barkley, and Rider is wholly uncontra- 
dicted. 
Finally, the deeree of December 31st, 1879, which is claimed by 
council for defendants to have been made upon consent and agrce- 
ment of the respective parties, but which is upon its face the 
oii independent judgment and decree of the court, is made upon 
the theory that John and James Slevin had possession of the 
entire mortgaged premises, and by reason of such possession liad 
become liable for rents and profits and waste, and thus they were 
required to account for the same precis-lv as they were required to 


account for the proceeds of the sales undoubtedly made by them of 


certain portions of the mortgaged property. 

If the decree was by the consent of parties it seems to be a 
clear concession by counsel for the Slevins of the question of pos- 
session. 

If it was the decree of the court it was equally significant and 
conclusive ; but in any contingeney and in any view the decree is 
now seen to have been consistant with the evidence, and in its re- 
quirements as to an accounting between the parties and as to the 
items thereof it is in accordance not only with the faets, bui :‘so 
with the principles of equity and precedent. 

ven if the land had been wholly uniaclosed from the 

315 first the taking therefrom of wood for fuel, fences, and other 

purposes, which there is abundance of evidence of to show 

was done with the knowledge or within the easy means of know!l- 

edge of the Slevins or their agents, would have been sufficient to 
establish in law actual possession. Austin vs. Bush, 73 Lil, 481. 

I find, therefore, as to possession, that the defendants in the origi- 
nal bill and complainants in the cross-bill had actual possession of 
the mortgaged premises from July 21st, 1863, to the 3lst day of De- 
cember, 1879, with the exception of two or three month- in the year 
1874, during w-ich Turney had forcible possession of the same. 

This dominant fact substantially disposes of the very clear and 
forcible brief filed in the cause by John Mayo Palmer and W. J. 
Conkling, in behalf of their clients, and of the points made in oral 
arguinent by Mr. Conkling. ‘They have proceeded throughout upon 

the theory that there was no actual possession of the prem ses 
379 by their clients, and that, therefore, there was no lability to 
account for rents and profits. In this conclusion they arc at 
variance, in my opinion, with the clear and decided prepondera ice 
and weight of the evidence. 


BA 
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They advance one other view. They claim that the order of De- 
cember 31, 1879, was in fact, though not in form, a consent decree, 
and, being such, is conclusive as to the manner in which the ac- 
count between the parties should be stated, and as to rents they 
claim that they are limited in express terms to the rents and profits 
derifed trom the land during the time the defendants were in pos- 
session. They thereupon claim that they are liable only for rents 
actually received and that there is no liability for rents and profits 
that might have been received from the mortgaged premised 
by reasonable care and prudence. In support of this propo- 
sition Mr. Conkling produced the original decree and pointed 

out that the words “ or that might have been received,” in the 
380 rental clause, had been twice inserted in the handwriting of 

Mr. Hanna, counsel for Adams, and was as often, through 
his, Conkling’s, strenuous opposition, erased and finally omitted. 
‘The point is not without force. I suppose the parties had a right, 
if the decree was a matter of agreement, to undertake to protect 
themselves against the contingent liability involved. Whether 
they have, in fact, done so, however, or what effect, if any, is to 
be given to the circumstances mentioned, is not for me to say. 
The court, as I did not fail to point out, has already interpreted the 
decree, and | am directed in express terms by the order of reference 
to inquire and as-ertain not only the rents and profits received, but 
also how much inight have been received by reasonable care and 
prudence. 

And such, as against a mortgage- in possession, seems to be the law 
as laid down in the authorities cited by the respective parties. In 

Mosier vs. Norton, 83 II1., 534; the court says: “ He will be 
381 chargeable with what he receives, and if by reasonable dili- 
gence more could have been received he must account for it.” 

[In Clark vs. Felton, 90 LIL, 247, it is said: “He is only bound to 
account for actual receipts, unless it is shown more could have been 
received.” 

And to the same effect see— 

McConnell vs. Hollenbush, 11 Ill, 70; Robert vs. Fleming, 53 IIL, 
204; Harper vs. Ely, 70 IIL, 554. 

In I. T. Jones on mortgages, sec. 1123, the rule is stated to be— 

“ He will be held to account for reasonable rents and profits or 
what the property would produce if managed with prudence. He 
must account for wast [waste] committed by him while in actual 
possession. If he kept no accounts he will be chargeable with what 
be might have received.” 

The rule is not different as interpreted by the Supreme Court of 
the United States. Bigger vs. Waller, 14 Wallace, 893. 

And it is conceded to be the law that where the mortgagee 
382 takes possession under a void sale he will be treated as a 
mortgagee in possession rather than as a trespasser. 

Except the item $17.10, acknowledged by Merrilees to have been 
received April 9th, 1879, on account of the Rider lease, the actual 
receipts are not shown in theevidence. It seems reasonably certain, 
however, that from 1869 to the 13th day of August, 1879, the date 
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of the purchase by Rider, he paid rental at least to the amount cf 
the annual taxes on the tract in question. 

See George’s deposition of June 15th, 1880. 

There is also on the back of tax receipts in the vear 1878 for the 
1877 taxes, produced by Merrilees, a memorandum in pene: 
acknowledging a check from Beecher, George and Sailor for $16.00 
and crediting the same to tax account. The tax on the Rider traci 
that year was $16.27. Whether Rider’s rental exceeded the taxes 
does not clearly appear. The amount of taxes during the period 
from 1869 to December 31, 1879, on the Rider land, as shown by 

the tax receipts, was, 1869, $21.80 ; 1870, $20.98 ; 1871, 819.87; 
3883 1872, $24.95; 1873, $14.70; 1874, $16.80 ; 1875, $22.91 ; 1875, 
$13.86 , 1877, $16.27; 1878, 817.10—in all S1S8.62 

The amount of rental, if any, paid by Gash and Wooton does not 
appear, nor does it in the case of the Steward lease of the land i 
1874, although it was evidenced by duplicate writings, and was 
doubtless an entirely authentic transaction as an assertion of actu! 
visible possession. 

Nor does the witness Sloan state the amount of rental. if any, pad 
George for the house on the premises. 

Nor or [are] the receipts, if any, shown from Nally for the use of 
the same house. George denies that there were any. 

Notwithstanding Wooton and Gash seeme to have occupied a por- 
tion of the premises from “64 to 66, and Rider continuously from 
’69 to “79, and Stewart, Nally, and Sloan from 15874 to 1876, and s: 
covered pretty much the whole period from 1865 to’ 1879, the fac: 


mine 


ted 


— 


? 

doubtless, is that the rents actually received by the defendanis 

384 during that period were insignificant. No well-directed etfort 
seems ever to have been made by them to keep the lands under 

fence and in rentable condition. Beecher, George and Sailor, local 
agents for the Slevins, deny that they had any authority to do se, and 
the Slevins themselves seem to have paid no attention whatever to 
render the lands productive or to keeping them in rentable condition 


by maintaining and repairing the fenees. They appear to have 
relied entirely upon the sales of the land for the cancellation of the 
debt, and after the fences had entirely disappeared from ail the 
lands except the Rider tract thev rejected an offer, in writing, frors 
a responsible party ([lolmes, 1877) to rent for three years the entire 
premises, and to place a good plank fence around the same in licu 
of rental for the three years. 

This would have cost for a rail fence about $1,050 (Hall’s depos:- 
tion), and was equivalent to an offer of at least $350.00 a year in 
cash. ‘This seems to me to have been a fatal error and a gross 

failure in the exercise of that reasonable care and prudence 
385  w-ich the law demanded at their hands. 

“ A mortgagee In possession is authorized and even bound 
to lay out money to keep the estate in necessary repair and to pre- 
serve it.” MeConnell vs. Hollenbush, 11 I11., 70. 

In addition to this it clearly appears, as we have seen from tli: 
evidence of Boggs, who knew the land well, and of W. W. Geerge, 


who fenced it and farmed it originally, that it was under fence anc 


“ 


- 
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in cultivation; that it was good land and in good condition for 
farming when the Slevins took possession in 1863. They place its 
rental value at $2.00 per acre, and more, if well managed and rented 
on “thirds.” Adam Rinard and Ezra T. Hall confirm this. It is 
worthy of note, in this connection, that G. J. George, solicitor and 
agent for the Slevins, states his recollection, in his deposition taken 
at the same time with the foregoing, that the lands in section 36 
were under fence and im cultivation in May, 1863, and that $1.50 

per acre per annum, in addition to paying taxes and keeping 
386 the fence in repair, was a fair rental for thelands. Rider and 

others testified before me to the same general effect, and con- 
curred in the statement that the lands were reasonably worth, in 
rental value, $2.00 per acre annually, and if under fence that they 
could have been rented at that figure. If the lands were under fence 
when the Slevins took possession in 1863, it was their duty to have 
maintained them. If they were not under fence, or only partially 
so, It was their duty to have repaired the fences or to have accepted 
some such offer as that of Holmes. Not to have done so was to 
render themselves liable not only for waste, but also for the con- 
sequent loss of rentals which might otherwise have been reasonably 
secured, 

Considering, however, that the Slevins had some reason to suppose, 
when they entered upon possession of the lands under the Barkley 
deed in 1863, that they entered as owners and not as mortgagees, 
and were thereby thrown off their guard; and considering further 

that they were non- residents and remote from the lands, it 
387 would only be equitable to abate somewhat from the extreme 
figures of their legal liability. 

The house placed upon the premises by Turney in 1874 was prac- 
tically in the town of Fairfield and might have been rented con- 
tinuously at from 85.00 to 88.00 per month from 1874 to 1879, five 
years, at the lowest figure, equal to 860.00 per annum or $500.00. 

As this was part of the general rental value of the lands, ] do 
not include it in mv finding under the head of rent. For the same 
reason I exclude the Rider item of tax. 

As the evidence shows that from sixty to eighty acres of the mort- 
gaged premises was in timber and brush and therefore not in con- 
dition for cultivation, and as the evidence fails to show definately its 
actual rental value as pasture land, and as it is not certain that the 
witnesses meant to include it in their valuations of the land for 
rental purposes, | exclude it also from my computations. 

Estimating the timber land at seventy acres, there would be left 

270 acres subject to rent. 
388 George, the agent of the parties, fixed the rental value at 

$1.50 per acre in addition to taxes and repairs. This would 
amount to an annual rental of $405.00, over and above taxes and 
repairs. As these figures are on the whole consistant with those of 
the other witnesses and vield substantially the same results, they 
might well be accepted as the measure of the defendant’s annual 
liability ; especially as even the Holmes proposal, owing to the 
lack of data as to the cost of “a good plank fence” as against a rail 
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fence estimated for by Dr. Hall, is uncertain and indefinite. On 
Hall’s figures the rent would have amounted to more than $300.00 
per annum. 

After making all due allowances it does not seem to be reasonably 
certain from the evidence that the lands might have been rented 
with very little effort for at least $350.00 per annum in addition to 
taxes and repairs, and that without reference to the precise number 
of acres cultivable; I find therefore— 


389 As to rents. 


That the defendants in the original bill and complainants in tlie 
cross-bill, by the exercise of reasonable care and prudence, might 
have received as rents and profits from the mortgaged premises, in 
addition to taxes and repairs, the sum of three hundred and fifty 
dollars ($350.00) per annum from July 21st, 1865, to the 25 day of 
April, 1873, the date of the sale to Holmes, and after that at the 
same rate per acre on the lands held by them down to December 
3lst, 1879, and that they should be charged in the account between 
the parties at that rate annually, with interest. 


As to waste. 


It appears from the evidence of C. A. Beecher, Boggs, W. W. 
George, and G. J. George that the premises were under fence when 
the Slevins took possession in 1863, though the parties differ as to 
the condition of the fences. Mr. Beecher states that they were orig- 
inally very poor and were all hauled away by parties other than tie 

Slevins soon after the above date. 
30 This should not have been permitted, and, as we have seen, 
it was the duty of the Slevins or of Beecher, their agent, 
to have protected the property, to have repaired the fences if poor, 
and to have replaced them at the cost of the estate when worn out. 

Their neglect to do so was clearly waste. 

[t also appears that there were at different periods in the history 
of the property three buildings thereon capable of being used and 
in use by tenants. The fact- as to the last building, the one erected 
by ‘Turney in 1874, are undisputed, except as to its value and the 
circumstance of its removal. 

Its value is stated in the evidence all the way from fifty to seven 
or eight hundred dollars. It was a cheap house, and probably did 
not cost originally over two hundred and fifty dollars, and was sub- 
sequently improved, but whether while on the Slevins land or after 

its removal does not appear. It does, however, fully appear 
S91 that it had in its original location an actual rental value of 

from sixty to eighty dollars per annum, and permitting its 
removal was an act of waste on the part of the Slevins or their 
agents. It is immaterial for the purpose of this inquiry whether 
George sold the house to Nally or not. 

The evidence as to the two other buildings “ stolen by time,” as 
one of the witnesses states, is too indefinite to enable me to draw any 
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conclusion as to their value or to fix the responsibility for their dis- 
appearance. 

‘There is great controversy and conflict in the testimony over the 
timber. About seventy acres of the land was in white oak, post 
ouk, and scrub. There was some fair timber on the northeast tract 
and along and near the deviding line between G. J. George’s 
land and the land in controversy. ‘There was also origi- 
nally about five acres near the line of the railroad, which 

seems to have been stripped about the time of the construc- 
392 tion of the railroad — 1871 and 1872. The evidence is con- 
clusive that from these dates to 1876 a number of saw 
logs were cut and hauled off the premises, and also a quantity of 
cord wood, rails, and stakes. The witnesses Linder, Williams, 
Sloan, Johnson, and John Gaddis all swear that the cutting was 
done under George’s direction and authority. Linder, an intel-i- 
gent witness and, I think, reliable, on this point says that as many 
as two hundred logs and five thousand rails were taken from the 
land under George’s direction from 1874 to 1876; that the logs were 
sold to the millers, Sailor and Gaddis, and that the rails went into 
the division fence between George’s land and those in controversary. 
Giaddis, the miller, testifies to forty or fifty logs bought by him off 
the Slevins land, for which he paid George fifty cents each. Mr. 
George himself states that Gaddis is a “straight ” man. 
The count of the stumps made by Merrilees and Holmes is sub- 
stantial confirmation of the above evidence, and as they did 
393 not include the stumps outside the present Adams fence, on 
the roadway that now separates -George’s from the Slevin 
land, I am inclined to accept the Linder evidence and that of others 
as conclusive of the quantity taken, especially as, upon cross-exami- 
nation, they showed a knowledge of the lands and the location as 
distinguished from the George land, from which it was sought to be 
shown the timber was taken. It further appears that the George 
lands were not cleared until some time after, along in 1879 or 1880. 
It is not important to pass upon the question as to Mr. George’s pre- 
cise responsibility in the premises. He denies that he ever author- 
ized anybody to cut logs or rails off the Slevin land, or that he ever 
paid anybody for so doing, or that he ever received anything for the 
sale of the same; but the weight of the testimony is against him, 
besides the taking was either with his knowledge or within the easy 
means of knowledge, and might have been readily prevented. It 
is also obvious that the loss of the timber was largely a 
394 consequence of the neglect to fence or to maintain fences. 
The responsibility for the loss of the timber rests, therefore, 
fairly upon the defendants in the eriginal bill; and although it was 
never of great value, yet from its proximity to Fairfield it would 
have had an annually increasing value. 

The buildings, fences, and timber con:prise all the items of alleged 
waste, and from the evidence I find— 

That the defendants in the original bill and complainants in the 
cross-bill have committed waste on the lands in question in respect 
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of the buiidings, fences, and timber, and should be charged for the 
same in the account as follows: 


ce mm 
For the fences permitted to be hauled away, one-third of 
ee IE I I i. ais teenie cccnesniens 0900 OO 


lor the timber cut and removed, 50 logs, sold to Gaddis by 
Cieorge, (@ 50c. each, $25; 5,000 rails (a BdO per. thou- 


sand, $175; cord wood and stakes, $10 -...:..-........ 210 00 
Be ee, OO WN OE vtec SES SA A SRLS COMETS $S10 00 


Conclusion. 


In the light of the foregoing findings I conclude that the 
395  aceou..t between the parties should be thus stated : 


The taxes and repairs to be treated as cancelled annually 
by the annual rent charge allowed in addition to the $350.00. 

The principal of the three mortgages is $3,237, of w hie lh $337 beers 
interest at ten per cent. and the “balance, $2,900, at 6 per cent. per 
annum. Interest should be computed to the 21st day of July, 1854. 
Costs and interest thereon should be added to the interest account. 
und from the sum of interest should then be deducted one year’: 
rent,or 8350.00. 

The annual interest account, from July, 1864, to April 23, 137°, 
would be $207.70, and the vearly difference between that sum anJ 
the annual rent would be $142.30. 

The rent per acre would be 350,360, or 97 2 cents. I have de- 
ducted at this rate from the amount of the annual rental after tle 
sale to IHlolmes and Rider, respectively. 

On the above basis I present the following summary : 

Due defendants July 21, 1864, the end of the first year of their 
possession— 


3896 On account of the Eldredge mortgage, principal, = $900 00 
On aceount of the Beecher mortgage, principal -- bad OO 


On aceount of the Turney mortgage, principal 2,000 00 


— eee | eee 


Principal BEE rm as NS AE Ee a ee eee Se 835.237 OO 


On account of the Eldridge mortgage, interest (@ 6 per 


cent., 12 years 10 months and 15 days....-...-..---- S690 30 
On account of the Beecher mortgage, interest (@ 10 per 
cent.,10 years 11 months and 2] days._......-...-- G00 So 
On account of the ‘Turney mortgage, interest @ 6 per 
sent.; 6 gunen GORD iiidticckdeidiincenias 80 © 
Interest due July i S206 35 
Add eosts paid December 51, 1862, $89.61, and $8.79, in- 
terest (@ 6 per ct. to July ee IE iricinchie cl 9 40 


Ade 1 costs paid May 20, 1S64, $2. 1. 40), and S?.33, inter ‘est 
(« 6 per cent. to July 221s... 25% 


v -—— se — — - ee ee ee oe oe a Je iv 


-) 


' 
i 


seem cee ge 


oo 


J. 8S. TURNEY ET AL. 


LEANDER 


Total due defendants July 21, 1864, principal, 


Ss: 3,237, Interest ivi tee ctor ee $2,457 48 
eGeet CNS FORTS HN nce cnccveconcncecnmmtigiina 300 00 
Balance, principal, $5,237, and interest. .--.---- $2,107 48 
Add one year’s interest to July 21, 1865, $33.70, and 
I cccictsieistneiihieiet cabal acinar crianieriiiness degen 207 70 
Add costs paid December 31, 1864, $63.05, and $2.41, in- 
terest to July 21, 1863 ---.- soattbiantir ontario detengiaienilaadiaial 65 46 


Total due defendants July 21, 1865, principal, 


$3,257 ; interest and costs, $2,580.64. .....----- $5,617 G4 
397 = April 25, 1872, deduct Holmes’ pay- 
ment for PR eesti See 
Also amount of annual difference between 
rent, $350.00, and $207.50, interest, $142.50 
for 6 years 9 months and 2 BR cncecwne 961 30 
$2,561 30 
Balance due defendants April 25, 1S72--------- $3,056 34 
November 11, 1873, add interest, 1 year 6 months and 
1S days, @ 30 per GORE, Gl Bees cocccnenentensoune o2 23 
Add int., 1 year 6 months and 18 days, (@ 6 per cenit. on 
$2,719.3 ssecisch tomniinieilinen tnbinillbitianiinee anemia ais 251 89 
3.560 46 
November 11, 1875, deduct Barkley payment. $400 00 
Also rent charged at $511.12 per annum for 
one vear 6 months and 18 days ---.----- 181 48 
581 45 
Balance due defendants November 11, 1S73_---- $2,478 98 
August 135, 1879, add int. for 5 years 9 months and 12 
days (@ 10 per cent. on $357.00 (add int. for 5 vears 9 
months and 12 days (@ 6 per cent. on $2,141.98)-.---- 925 56 
$3,404 54 
August 13, 1879, deduct Rider payment for 
Oe NO ieee denen cits $800 00 
Also rent, charehed [charged] at § 311. 12 per 
annum, for 5 years 9 months and 2 di ays... 1,790 65 
2590 65 
398 Balance due defendants August 13, 1879.--. $813 89 
December 51, 1879, add interest for four months 
and 18 days (@ 10 per cent. on $587.80_.-.--- 12 91 
Add interest for four months and 18 days (@ 6 per cent. 
00 DET Ae hdd thee on bein eceeneiend 10 97 
Balance due defendants December 31, 1S79.--. $8837 77 


‘ae <class 
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December 51, 1879, deduct amount rent charged at 
$272.24 per annum for 4 months and 18 days------- S105 S85 
I I i iain steeieietnienschaneneianaiaa . 810 00 


1 oF 
{)) 2+ ede} 


Balance due complainants in the original bill 
es i ae S77 OS 


jut by the terms of the decree of December 51, 1879, the com- 
plainants were to pay all costs in the United States courts; anc. they 
do not seek in their bill to recover any balance found due on 
account stated. 

I therefore respectfully report that it should be decreed that the 
debt due the defendants in the original bill and complainants in 
the cross-bill under the several mortgages herein mentione! has 
been fully paid, including interest, taxes, and costs; that the title to 

the lauds in controversy, except sales confirmed by the de- 
399 ~~ cree of December 3], 1879, be declared to be in said complain- 
ant in the original bill, Robley D. Adams, and that he pay 
the costs and fees under this reference and in this court. . 
BLUFORD WILSON, 
Master in Chancery. 


(Endorsed :) Filed May 18, 1885. J. A. Jones, clerk. 


And afterwards, to wit, on Tuesday, the 16th day of June, at the 
June'term of court, in the year last aforesaid (18585), the following 
further proceedings were had in said court and entered of record, 
to wit: 


Order Extending Time to File Exceptions to Master’s Report. 


LEANDER J. S. TURNEY ef al. ) 
vs. Chancery. 4935. 
JAMES SLEVIN et al. 


On motion of defendants, by William J. Conkling, Es«q., their 
solicitor, the time for filing exceptions to master’s report is extended 
twenty days from the 17th inst. 


400 And afterwards, to wit, on the 26th day of June, in the 

year last aforesaid (1885), came the defendants in the origi- 
nal bill, by their solici itors, and filed in said clerk’s office their ex- 
ceptions to the master’s report in said cause; which said exceptions 
are in the words and figures following, to wit: 


“oe 
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Exceptions to Master’s Report. 


In the United States Circuit Court, Southern District of Illinois. 


Leanper J. S. Turney and Rosrey D. oe 


Complainants, _ , 

a Original Bill. 
Joun Stevin and Others, Defendants. 
Joun Stevin and Others, Complainants, 
v8. 
, Cross-Bill. 
LeaNpeR J. S. Turney and Roprey D. ApDaAms, 
Defendants. 


Exceptions taken by John Slevin and others, defendants in the 
original bill herein, and who are complainants in the cross-bill 
herein filed, to the report of Bluford Wilson, Esq., the master 
401 inechancery,to which aacaead this cause stands referred, by the 
interlocutory order made herein on the 27th day of December, 

1884, and which report bears date May 18th, 1885. 


First exception. For that the said master, in and by said report, 
found and reported to the court that these exceptants were in the 
actual possession of the lands in the pleadings in this cause described 
at some time or times, when it appears from the evidence that these 
exceptants were never at any time in the actual occupancy or pos- 
session of said lands. Jon 

Second exception. For that the said master, in and by said report, 
finds and reports to the court that these exceptants are liable for 
and chargeable with large sums of money for the rents and profits 
of the lands in the pleadings described which they might have re- 
ceived by the exercise of reasonable care and prudence. 

Third exception. For that the said master, in and by the said re- 

port, has found and reported to the court that these exceptants 
402 are liable for and chargeable with the natural decay of the 

improvements on said lands and the cutting and removal of 
timber upon and from the lands aforesaid as waste committed by 
these exceptants. 

Fourth exception. For that the said master has found and reported 
to the court in and by his said report that there is a balance due to 
the complainants in the original bill, the sum of seventy-seven dol- 
lars and fifty-eight cents. 

Fifth exception. For that the said master, in and by his said re- 
port, has erroneously computed interest upon sums of money re- 
ported by him to have been received by these exceptants on account 
of rents of the lands in the pleadings described. 

Sixth exception. For that the finding and conclusions of the said 
master in the said report contained are unwarranted by the evidence 
in the cause. 
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Seventh exception. For that the conclusions and findings of the 

said master in the said report contained are unwarranted and 

403 are beyond the scope of the interlocutory order herein refer- 
ring the said cause to him. 

Wherefore the said defendants in the original bill herein and com- 
plainants in the said cross-bill do except to the said report of the 
said master in chancery and appeal therefrom to the judgment of 
this honorable court. . 
WILLIAM J. CONKLING anp 
PALMERS, ROBINSON & SHUTT, 

kor the Exceptants A foreseid. 


(Endorsed :) Filed June 26,1885. J. H. Jones, clerk. 


And afterwards, to wit, on the 12th day of March, being Friday, 
at the Januery term of court, in the year ef our Lord one thousand 
eight hundred and eighty-six, the following further proceedings 
were had in said court in said cause and entered of record, to wit: 


404 final Decree. 


LEANDER J.S. Turney and Rospiey D. ADAMs ) fe Rls 
si In Chaneery. 
' 2 in Original Bill. 
JAMES SLEVIN and THoMAs SLEVIN. | " 
Joun Stevin, Thomas E. Sievin, and James L. ) 
Slevin, and John F. Slevin, August Traum, and | 
Anthony Shouter, Trustees of J. &. J. Slevin & Co., > Cross- Bil 
Us. 


LEANDER J. 8S. Turney and Ropiey D. ApAms. J 


And now, on this 12th day of March, A. D. 1886, again come said 
parties, by their solicitors, and Bluford Wilson, one of their masters 
in chancery of this court, to whom this cause was refer-ed by an 
order entered on the 27th day of December, 1884, having submitted 
his report and findings herein, and the court, being now fully ad- 
vised in the premises, doth overrule the exceptions to the report of 
the master and find, in accordance with the finding of the said 
master, that the mortgage executed by Leander J. 8. Turney and 
Klizabeth Turney, his wite, to Charles W. Eldridge on the 6th day 

of September, A. D, 1851, and recorded, on the same date, in 
405 Deed Record “ EF,” on page 122 of the record books of Wayne 

county, [llinois, to secure one promis-ory note of same date 
for the sum of $900,°.°;, due January Ist, A. D. 1856, on the east half 
of section thirty-six, in town. one south, of range seven easi, in 
Wayne county, [llinois, and that the mortgage executed by Leander 
J.S. Turney to Edwin Beecher on the 30th day of July, A. D. (853, 
and recorded on the same date in Deed Record “ F,” at page 42:4, to 
secure one promis-ory note of that date for the sum of $337,°;°,, due 
on the tirst day of March, A. D. 1854, with ten per cent. interest 
from date, on the east half of section thirty-six, town. one south, of 
range seven east, in Wayne county, Illinois, and on out-lot nuraber 


a 


ad 


LEANDER J. S. TURNEY ET AL. 171 


seven (7), in Turney’s Second Addition to Fairfield, Illinois, were 
both sold, transfer-ed, and assigned to John and James Slevin in 
the year A. D. 1860, who then became the lawful and equitable 
owners of the same. 

And the court doth further find that on the 21st day of Novem- 
ber, A. D. 1853, said Leander J. 8. Turney executed and delivered 
to Join and James Slevin a mortgage on the east half of section 

thirty-six, town. one south, of range seven east, and the north- 
406 west quarter of the northwest quarter of section six, town. 

two south, of range eight east, in Wayne county, Illinois, 
which mortgage was recorded on the 21st day of November, A. D. 
1853, in Book A of Mortgages, page 5, of the records of said Wayne 
county, Illinois, to secure one promis-ory note of the sum of 
$2,000 °.°;, of even date of said mortgage. 

And the court doth further find that there was due to said John 
and James Slevin on all of said notes and mortgages and the in- 
terest thereon and costs and tax paid by them on the 21st day of 
July, A. D. 1864, the sum of five thousand six hundred and seven- 
teen dollars and sixty-four cents ($5,617.64). 

And the court doth further find from the evidence in this cause and 
from the findings and report of the master herein that on the 21st 
day of July, A. D. 1863, the said John Slevin and James Slevin, as 
mortgagees, took possession of the east half of section thirty-six, town, 
one south, of range seven east, and the northwest quarter of the 
northwest quarter of section six, town. two south, of range eight east, 

in Wayne county, Illinois, and remained in possession of the 
407 — same by themselves and their tenants and those holding under 

them, as mortgagees in possession, nntil the 31st day of Decem- 
ber, A. D.1879, and that thesaid lands were all under fence and suscep- 
tible of cultivation at the time of taking possession of the same, and 
that the rents and profits derived from said lands and that might 
have been derived from said lands by prudent management of the 
same amount to the sum of two dollars per acre per annum, or one 
dollar and fifty cents per acre per annum, over and above taxes and 
necessary repairs to keep and preserve the estate. 

And the court doth further find, from the evidence in this cause 
and the report of the master filed herein, that waste was committed 
on said lands, while the same was in possession of said John and 
James Slevin and their tenants and those holding under them, by 
the removal and destruction of buildings standing on said lands 
while they had possession of the same and by the removal of the 

fencing from around said lands and by the sale and destrue- 
408 tion of the timber on said land, to the amount, in the aggre- 
gate, of eight hundred and ten dollars ($810.00). 

And the court doth further find: that the said John and James 
Slevin have received from Oliver Holmes, on the 23rd day of April, 
A. D. 1872, the sum of sixteen hundred dollars ($1,600.00) for the 
sale of the southwest fourth of the southeast quarte- of section thirty- 
six, town. one south, range seven east, being a part of said lands ; 
and on the 11 day of November, A. D. 1873, said John and James 
Slevin, the mortgagees, received from David W. Barkley the sum 
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of four hundred dollars ($400.00) for sale of said out-lot number 
seven, in Fairfield, being a part of said mortgaged premises; and 
on the 15 day of August, A. D. 1879, said Slevins and their trustees 
received from Lewis J. Rider the sum of eight hundred dollars 
($800.00) for sale of the northwest fourth of the northwest quarter 


of section six, town. two south, of range eight east, being a part of 


said mortgaged premises; all of which said sums should also be a 
credits on the said notes, above described, due from Leander J. 
Turney to said John and James Slevin and the mortgage given to 
secure the same. 
409 And the court doth further find, from the evidence in this 
cause and from the report of the master filed herein, that the 
amount received or that might have been received by prudent man- 
agement of said estate while in possession of the same by said John 
and James Slevin, for rents derived from said lands while they and 
those holding under them had possession of the same, and from the 
wastes committed on said lands while so in possession of said John 
and James Slevin and those holding ander them, and from amounts 
of money received from Oliver Holmes and from David W. Darkley 
and from Lewis J. Rider for sale of portions of said mortgaged prew- 
ises, amount in the aggregate to seventy-seven dollars and fifty-eight 
cents($77. 58) more than the amount due said John and Jares Slevin 
on all of theirsaid notes and mortgages above described, to wit: The 
mortgage executed by Leander J. 8. Turney and Elizabeth ‘Vurney. 
his wife, to Charles W. Eldridge on the east half of section thirty- 


six, town. one south, range seven east, and recorded in Book “ FE” of 


Deeds, page 122, of Wayne county, Illinois, to secure one note 
410 = of $900.00, and the mortgage executed to Edwin Teecher on 
the east half of section thirty-six, town. one south, range 
seven east, and out- lot nomber 7, in Turney’s Second Addition to 


Fairfield, Illinois, and recorded in Deed Book “ F,” at page 434, of 


Wayne county, Illinois, and the mortgage executed by Leander J. 
S. Turney to John and James Slevin, on the 21st day of November, 
A. D. 1853, on the east half of seetion thirty-six, town. one south, 
range seven east, and the northwest quarter of the northwest quarter 
of section six, town. two south, range eight east, and reeorded in 


Mortgage Book A, at page D of the Inortgage records of W “uVyle 


county, Illinois, and also all interest on said notes secured | oy said 
mortgages and ail tax paid by John and James Slevin while they 
had possession of the same and all costs and charges pai q ony said 
John and James Slevin in and about said lands and all amounts 
expended in any way in preserving said estate while so in their 
charge and custody and possession and control. 

And the court doth therefore finally adjudge and decree 


41] that the title to the said northeast quarter and the north balf 


of the southeast quarter and the southeast quarter of the 
southeast quarter, all in section thirty-six, town. one south, range 
seven east, being all of the east half of section thirty-six, town. one 
south, range seven east, except the southwest quarter of the south- 
east quarter of section thirty-six, town. one south, range seven east, 
heretofore sold to Oliver Holmes, is in said complainant, Kebley D. 
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Adams, free and clear of any and all liens or incumbrances of any 
kind or nature by virtue of any of said mortgages above described 
executed by said Leander J.S8. Turney, which said mortgages are 
hereby decreed to be fully paid off, discharged, and satisfied. 

And it is further decreed that said Robley D. Adams pay all costs 
(except solicitors’ fees) occasioned by this proceeding. 


And afterwards, to wit, on Wednesday, the 19th day of May, at 
the term of court and in the year last aforesaid, the following 
further proceedings were had in said court in said cause and en- 
tered of record, to wit: 


412 Order Allowing Appeal. 


LEANDER J. S. Turney ef al. ) 
's » 


8. In Chancery. 
JAMES SLEVIN ef al. j 


This day came again the parties and the defendants pray an ap- 
peal to the Supreme Court of United States, not to operate as a 
supersedeas, which is allowed on their entering into bond to the 
complainants in the penalty of ($500) five hundred dollars, condi- 
tioned as the law directs, within ninety days from date. 


And afterwards, to wit, on the 5th day of August, in the year last 
aforesaid (1886), came August Trum, as trustee of J. & J. Slevin & 
Co., and filed in said clerk’s office his appeal bond in said cause, 
which was approved by the court, and which said bond is in the 
words and figures following, to wit: 


413 Appeal Bond. 


Know all men by these presents that I, August Trum, trustee of 
J. and Ja. Slevin and Co., as principal, and Florence Marmet, Bern- 
ard Trum, as sureties, are held and firmly bound unto Leander J. 
S. Turney and Robley D. Adams in the sum of five hundred dollars, 
to be paid to the said Leander J. 8. Turney and Robley D. Adams, 
their executors or administrators; to which payment, well and truly 
to be made, we bind ourselves and each of us, jointly and severely, 
and our and each of our heirs. executors, and administrators firmly 
by these presents. Sealed with our seal- and dated this thirtieth day 
of July, 1886. 

Whereas the above-named August Trum, trustee as aforesaid, 
prosecuted an appeal to the Supreme Court of the United States to 
reverse the decree rendered in a certain cause wherein Leander J. 
S. Turney and Robley D. Adams are complainants and James 

Slevin and Thomas Slevin dre defendants, by the circuit court 

414 of the United States for the southern district of Illinois: 
Now, therefore, the condition of this obligation is such that 
if the above-named August Trum, as trustee as aforesaid, shall 
prosecute in behalf of James Slevin and Thomas Slevin said appeal 
to effect and answer all costs if he shall fail to make good their plea, 
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then their obligation shall be void ; otherwise the same sliall be and 
remain in full foree and virtue. 
AUGUST TRUM, 
Trustees J. and J. Slevin and Co. [sat | 
FLORENCE MARMET. § [skat.} 
BERNARD TRUM. SEAL. | 


Sealed and delivered in the presence of— 
C. SLEVIN. 
ROBT C. GEORGE. 
CHAS. W. RATTERMANN. 


SouTHERN District OF OHIO, 88: 


I, Florence Marmet, one of the sureties above named, do solemnly 
swear that, after paying my just debts and liabilities, lam worth ten 
thousand dollars in real estate in my own name situate in the 
415 county of Hamilton, in said district. 
FLORENCE MARMET. 


Sworn to before me the 30 day of July, 1886. 
ROBT C. GEORGE, 
Clerk U. 8S. District Court, S. D. O. 


SouTHERN Districr OF OHIO, 8s: 


I, Bernard Trum, one of the sureties above named, do solemnly 
swear that, after paying my just debts and liabilities, 1 am worth ten 
thousand dollars in real estate in my own name situate in the county 
of Hamilton, in said district. 

BERNARD TRUM. 


Sworn to before me the 30 day of July, 1886. 
ROBT C. GEORGE, 
Clerk U.S. District Court, S. DP). O. 


Tne Unirep States or AMERICA, | sas 
Southern District of Ohio, . 


[, Benjamin R. Cowen, clerk of the U. 8. district court within and 
for the district aforesaid, do hereby certify that I am person: 
416 ally acquainted with Florence Marmet and Bernard Trum, 
the sureties, and that they are good for the penalty above 
stipulated. 
[n witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Cincinnati, O., this 30th day of July, A. D. 
1SS6. 


[SEAL. ] 


a 


» R. COWIN, 
Clerk U. 8. District Court, & D. O., 
By R. C. GEORGE, Denuty. 
(Endorsed :) Filed August 5, 1886. J. A. Jones, clerk. 
(Also endorsed + Approved Sept. Ist, 1886. _ ‘SB. H. Treat, dist. 
judge. 
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417 Clerk’s Certificate. 


UNITED STATES OF 7 mad, 
Southern District of Illinois, 


In the Circuit Court of said District. 


I, Jonn A. Jones, clerk of the circuit court of the United States 
within and for the southern district of Illinois, do hereby certify 
that the foregoing is a true and complete copy of all the papers filed 
and the proceedings thereon had in a certain cause lately pending 
in said court, wherein Leander J. 8. Turney and Robley D. Adams 
were complainants and James Slevin and Thomas Slevin were de- 
fendants in the original bill, and John Slevin, Thomas E. Slevin, 
and James L. Slevin and John F. Slevin, August Trum, and An- 
thony Shouter, trustees of J. &. J. Slevin & Co., were complainants 
and Leander J. S. Turney and Robley D. Adams were defendants in 
the cross-bill, as fully as the same appear from the records and files 
of said cause in my office. 

In testimony whereof I have here- 
The Seal of the Cireuit Court unto set my hand and affixed the 
of the United States forthe seal of said court, at my office, in the 

South’n Dist. I]. city of Springfield, in said district, 

this 22d day of September, in the 
year of our Lord 1886, and of our Independence the 111th year. 
J. A. JONES, Clerk. 


Endorsed on cover: 8. Illinois C. C. U. S. No. 243. August 
Trum, trustee of J. & J. Slevin & Co., appellant, vs. Leander J. S. 
Turney and Robley D. Adams. Filed October 23, 1886. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, A. D., 1889. 
Vo. 2f3. 
AUGUST TRUM, TRUSTEE OF J. AND J. SLEVEN, 
APPELLANT, 
2's. 
LEANDER 7. @ TURNEY AND ROBLEY DOD. 
ADAMS, APPpELLEEs. 
APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF ILLINOIS. 
MOTION TO DISMISS APPEAL. 
And now comes the Appellees in this cause, by their 
a) attorney and enter their motion to dismiss the appeal in 


this cause, and for reasons for dismissing said Appellees 
assign the following : 


Fiestr. That all ofthe Defendants in this cause in the 


. 
- 


Circuit Court do not join in this appeal. 

SECOND, Because in the Circuit Court of the United 
States for the Southern District of Illinois, on the hear- 
ing of this cause, John Sleven, Thomas . Sleven, John 
T. Sleven, August Trum and Anthony Shonter, were al! 
Defendants, and all jointly answered the Complainants’ 
petition filed therein; and the decree and tinal order and 
judgment in this) cause, was against all of said parties, 
Defendants, and the order for appeal was in behalt of al! 
of said parties Defendants ; without an order of severance 
and August Trum alone pertects his appeal in this cause. 


R. P. TAnna, Atty. for Appellees. 


BRIEF OF APPELLEES ON MOTION TO DIS. 
MISS APPEAL. 

A very brief statement of the case, and an inspection 
of the record, will show the propriety of the motion to 
dismiss the appeal in this cause. 

In this cause Leander J. S. Turney and Robleyv D. 
Adams were made Complainants in the original petition, 
and John Sleven, Thomas E. Sleven, John T. Sleven, 
August Trum and Anthony Shonter were made Detend- 
ants, and all were duly served in said cause, and all 
joined in an answer to the Complainants’ petition in the 
Circuit Court, and issue was made up as to all of said 


Defendants. (See page 6 of printed record.) All of 


=~ > 


ee, - 
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said Defendants in the original petition then joined in 
presenting to the Court a cross bill praying for affirmative 
relief; to this cross bill a demurer is sustained and the 
cross bill not having been ammended, the same is dis- 
missed, and this cause proceeded to final hearing and 
decree on the issue joined on the original petition and 
answer. The final decree, and all interlocutory orders 
In the cause, equally affects all of the Defendants in the 
original petition. 

After the rendition of the final decree by the Circuit 
Court, an appeal, is prayed by the Defendants, and an 
order is entered allowing the Defendants an appeal to the 
Supreme Court of the United States upon ¢Aezr entering 
into bond in the sum of $500, conditioned as required by 
law, within go days. (This order ‘entered the roth of 
May, 1886. See printed record 173.) 

On the 5th day of August, 1886, August Trum, one 
of the two trustees and one of the five original Defend- 
ants, filed his appeal bond and perfects his appeal in this 
cause. There is no order of severance asked for or 
allowed in this cause, and the other four Defendants in 
the Court below are not known in this appeal. The 
interest of all of said Defendants were equally affected 
by the decree of the Circuit Court, and no reason is 
shown by the record in this cause why all of said Defend- 


ants do not join in this appeal. It 1s not shown by this 


4 


record that they were ever notified of the appeal, or were 
requested to join in the appeal and retused so to do. f: 

On the motion to dismiss the appeal counsel for 
Appellees refer to 

Masterson v Ilerndon, 10 Wallace 416. 

Owings et al. v Kincannon, 7 Peters 399- 

Todd v Daniel, 16 Peters 521. 

From these authorities, and many others that might 
be cited, Appellees feel justitied in asking that this appeal 
be dismissed, R. P. HANNA, 

Atty. for Appellees. 


hi 


(January, 1890. 


Robert Clarke & Co., Printers, Cincinnati.) 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1889. 


No. 24:3. 


August Trum, Trustee of J. and J. Slevin & Co., 


Appellant, 


Us. 


Leander J. §. Turney and Robley D. Adams, 


4 ppellees. 


Appeal from the Circuit Court of the United States, 
for the Southern District of Illinois. 


BRIEF FOR APPELLANT, RESISTING MOTION 
TO DISMISS APPEAL. 


JOSEPH WILBY, 
KITTREDGE & WILBY, For Appellant. 
J. M. PALMER, 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1889. 


August Trum, Trustee of J. and J. Slevin & Co., 


‘ [ppella ne, 


i's. 


Leander J. 8. Turney and Robley D. Adams, 


Appellees. 


No. *2-4:8. 
Appeal from the Circuit Court of the United States, 
for the Southern District of Ulinois. 


BRIEF FOR APPELLANT. RESISTING MOTION 
TO DISMISS APPEAL. 


The ground of the motion is that all of the defend- 
aunts have not joined in the appeat, 

The objection lacks substance. 

October 17, 1874, the bill was filed against Jolin Slevin 
and James Slevin. (R., p. 2.) 

Early in I876 the Slevins went into bankraptey, and 


their estate, including all their title to the real estate in 


question, became vested in Jolin F. Slevin, August Trum, 


) 
- 


and Anthony Shonter, as their trastees in bankruptey. 
(Page 7, of this brief; also R., pp. 21 and 22.) 

The amended bill, filed August 14, 1876, prayed that 
James Slevin, Johu Slevin, Thomas Slevin, and -lolin F. 
Slevin, August Trum and Anthony Shonter be made de- 
fendants. {.% py}. :) and 4.) 

October 12, 1876, an answer was filed in the tianie of 
Johu Slevin and Thomas EK. Slevin, and John EF. Sievin, 
August Tram, and Anthonys Shonter. 

March 2, 1877, Thomas KE. Slevin, John Slevin, James 
.. Slevin, John F. Slevin, August Tram, and Antions 
Shonter filed a ecross-bill against the complainants allezing, 
among other things (R., pp. 15-21), that James Slevin ana 
John Slevin had been partners under the style of J. and J 
Slevin, atterward ol. and J. Slevin & Sons, and stilt tater, 
Jcund J. Slevin & Cow: and. as such partuers, had acquired 
the real estate in question, That in April, S72. James 
Slevin died, making Thomas E. Slevin the sole devisce of 
all his interest in and to the said real estate. That after- 
ward, March 25, IS76, in the District Court of the & nited 
States tor the Southern Distriet of Ohio, J. and J. Sievin 
& Una. fled their proposition for composition : effected 
same: and, \pril 10, IS7b, were adjudyved banikrepts, 
That John fF. Slevin, August Traum, and Anthony Soaon- 
ter Were appointed trustees of the sid dé. ana a. Sey new 
Co., and to them by deed the said real estate Was von- 
veyed, Asan exhibit to this cross-bill was filed the cer- 
tificate of the elerk of the said District Court, showing 
sitld bankruptey proceedings and the title of said Sh; Vitl, 
Trum, and Shonter as trustees. (R., pp. 21 and 22. he 
Sillhe exhibit shows il power ol attorney by said trustees te 


James L. Slevin, which probably accounts for Jataes Lb. 
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Slevin’s presence as one of the complainants in this cross- 
bill. 

June 20, 1877, the “trustees of J. and J. Slevin & 
Co. moved for and obtained leave to amend their cross- 
bill, ( Shas |). 24.) 

The decree entered December 31, 1879, describes John 
Kh. Slevin, August Trum, and Anthony Shonter as the 
“trustees of J. and J. Slevin & Co.” (R., p. 24.) 

The notice of complainants to take evidence shows 
John EF. Slevin, August Trum, and Anthony Shonter as 
“trustees of J. and J. Slevin & Co.” (R., pp. 29 and 30.) 

Archibald Nlerris lees testified that he was book keeper 
for the * trustees of the estate of J. nnd J Slevin & Co. in 
bankruptey,” adjndicated as such in the United States Dis- 
triet Court for the Southern Distriet of Ohio, Western Di- 
Vision, ense No. aver (R.. }}?. 47 and 48.) 

The tinal decree was entered March 12, 1886. 

At this time August Trum wos the sole trustee of the 
Slevins in bankruptey. This decree is against John 
Slevin, James Slevin, and “those holding under them.” 
(Ht... })}?. 1f0-175.) 


The recital in the order allowing the appeal is that— 
“The defendants pray an appeal.” (R., p. 173.) 


The appeal 1s perfected and the bond given by August 
Trum, as trustee of J. and J. Slevin & Co., brnkrupte. 


(K., p. 105.) 


ARGUMENT. 


The bankraptey proceedings and the appotutnient of 
the trustees, all as above set forth in the various pleadings, 
is nowhere denied on the record. There is no finding to 
the contrary in cll \ order or deeree in the @ilsc, 

It the Slevins went into bankraptes in the spr Js of 
IS76, then their trustees became at that time, and coutin. 
ued to be. the proper and the only NneCcessaPy partie de. 
fendant. 

Section 5105, Rev. Stat. U.S. Settlement of bank 


rupt estates by trustees: 


“And the winding up and settlement of anv estate 
under the 1) rovisions ef this section shall be deemed to be 
proceed, nes 1 “ae an ptey : aud the trustees shall have all 


} 


the rights and powers of ‘assignees in bankruptey.’ 
Section dG. Rev, Stat. U. 5.3 


‘The osslenee shal] have the like remedy to recovel 
all the estate, debts, and effeets in his own name, as thie 
debtor might have had if the deeree in bankruprey had 
not been} ndered ane no dssivuiment had been made lf 
at the time of the commencement of the proceed nes in 
bankruptey, an action is pending in the name of thi 
for the recovery of a debt or any other thing which u 
or ought TO Juiss to the: 0, by the ass vnment, t I) 

lat he re quires it, be admitted to prosecut the 
action in his own name, in like manner and with iike ef- 
fect as if it had been originally commenced by him. Arid if 
anv suit at law or in equity, in which the baukrupt Is a 
party in his own name, is pending at the timeret the adju- 
dication of bankruptey, the assignee may defend the same 
in the same manner and with the like effect as it might 
have been defended by the —— me 


Hlerndon \ Howard, rWa . bb 


, cl a 


a 


signee shia 


2 


? 
' 


The record below shows that, at the time of the final 

decree and all interlocutory orders, all of the parties de- 

? ‘fondant, other than the three trustees, were civiliter mortul. 

| © They had no interest to be atkeeted by any decree in the 
cause; and the presence of their names in the record is 


harmless surplusage. 


* The bankrupt had no interest to be affeeted except 
What was represented by his assignee in bankruptey, who 
brought the snit. Asto the bankrupt himself, the COl-, 
veyance was good; if set aside, it couid only benefit his 
creditors. He could not gain or lose, whichever way it 
liiglit be decided.” 

Butiington v. Harvey, 99 U.S. 99, 105. 


It follows that the Slevins have no interest in main- 
—_ taining ay reversing the decree : cana, consequently, are not 
HecessaPry parties to the appeal. 
Rasket v. Hlassell. 107 U.S. 602. 608. 
Railroad v. Johnson, 15 Wall. 8. 
Also Equity Rule XLIN. 


Li addition to this showing in the record below, we 
have made it Appear by evidence of the bankraptey pro- 
can dings filed in this court Sip 7 of this brief), that there is 
sufficient cause for the Hon-joriied r of the Slevins in this 
appeal. That such a showing removes the objection of 
such nou-joinder is apparent trom Masterson v. Herndon, 

¥ @ 10 Wall. 416; that such a showing may be made in this 
court sees clear from Llerndo ; Oe Llow mri, 3 Wall. Herd. 


It remaips to eqmsider the non-joinder of Jolin F. 


Sievies cet . . iti the appeat, 

fies from the records of the Slevin bank- 
Piiperes proceedings in the Lo nited States District (Court tor 
the Southern Distriet of Olio, filed in this court in this 


cillise and hereafter set forth. puiees B52. show: 
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1. The resignation of John EF. Slevin as trustee in 
bankraptey, February 24, 1879. 

2. The appointment of Robert Beaton as trustee, to 
fill the place of Anthony Shonter, deceased, December 15, 
187. 

3. The resignation and discharge of Robert Beaton is 
trustee, December 28, 1885. 

4. The death of Anthony Shonter is farther shown 
by certified copy of administration proceedings in the Pro- 
bate Court of Hamilton county, Ohio, September, 50, 
187%, filed in this court in this cause and hereinafter set 
forth, pages 12-54. 

Dy which it is tnade to appear that, at the date of tue 
final decree, Mareh, 1886; of the allowance of the appeal: 
and of the perfection of the appeal and giving of the bond, 
August Traum was the sole trustee of these bankrupts. 
(’ause for the non-joinder ot the suid Jolin I, Siev i 


and Anthony Shonter is thus sufficiently shown. 


ni When. yy death or otherwise, the number Of as- 


signees is reduced, the estate of the debtor not lawful v 


disposed of shall vest in the remaining assignee or os- 


signees, and in the pPersoatis selected to fill Vacancies, if anv, 
with the same powers and duties relative thereto as if they 
were originally chosen. 


Section 5042, Rev. Stat. U.S. 

We therefore submit that the fact is as disclosed Oy 
the record below, and as we have made it to appear Uy 
the proof filed in this court, that no party other than 
August Tram was affected by the final decree or any 
interlocutory order in this cause, and that sufficient can-e 
has been shown why the defendants other than August 
Trum are not joined in this appeal, 

The motion should be overruled. 

AOSEPILT WILBY, 
For Appeflant. 
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The following are on file in this Court, in this cause: 


District Court or tue UNtrep STATES. FOR THE SOUTHERN 
Disrrier or Onto, Western Division. 


Tn bhi matter of J. Vv eS Nii rn & em. Bankrupts. No. 1711. 


I. b. R. Cowen, clerk of the United States Distriet 
Court, for the Southern District of Ohno, W estern Division, 
do hereby certify that .. & J. Slevin & Co., bankrupts 
above named, filed on February 2d, 1876, in the said Dis- 
trict Court, their petition and schedules according to law, 
asking to be declared bankrupts. That afterwards, on the 
2th day of Mareh, 876. the said J. & J. Slevin & Co.. in 
the same court and eause atoresaid, filed their proposition 
for a compromise, under section 5103 of the Revised Stat- 
ntes of the United States; which compromise was effected 
and confirmed on April 10, 1876, by judgment and order 
entered upon the records in said cause in said court: 
whereby Folin kr. Slevin. August Trum, and Authony 
Shonter were duly appointed ana qualified as trustees ot 
said bankrapts. And to said Slevin, Traum and Shonter 
as Trustees, as aforesaid, by deeds of couvevance from John 
Slevin and wife and the heirs and devisees of James Slevin. 
deceased Gneluding Thomas E. Slevin), and John Slevin, 
James L. Slevin. and said Thomas E. Slevin, the sole sur- 
viving members of the firm of J. & |. Slevin & Co., all 
the rivhit, title, and interest. at law or in equity, of the 
said J. & J. Slevin & Co., or anv member of said firm, or 
anv of their heirs and devisees, in and to all the real estate 
of said firm and persons above named, including all their 
lands in the State of Illinois, was assigned, conveyed, and 
transferred to said John F. Slevin, August Tram, and 
Anthouy Shouter. That thereafter, is appears by the 
order Ta entered in said records it) said CUUSC, the said 
bankrupts were aljadged to have failed to carry out 
the provisions of their said compromise with their credit- 
ors, and were adjudged and decreed bankrupts; and the 
title, legal and equitable, to all said lands, became and was 
vested In said trustees, who were authorized and directed 
to administer the same by sale and distribution of the pro- 
ceeds, according to the provisions of the bankrupt law of 
the United States. That thereafter, on February 24, 1879, 


the said John F. Slevin was removed as trustee as aforesaid, 
That thereatter, on December 15, S79, Anthony Shonter 
having deceased. IR rept Beaton Wials Hppotnted in his place, 
That thereafter, in January, D886, said Robert Beaton re- 
ssened, and was removed and discharged as such trustee: 
and said Angust Tram thereupon became, has continued 
ever since to be anna 13 now, the <0le trustee of sale baatic- 
ed under the orders of this court im adimines- 


Plipeis, enewra 


tering as trustee, the estate, real and personal, of the said 
J.& 1. Slevin & Company, bankrupts. 

The forevol ral Dears ut lenoth and in detail it Trae 
records of said bankruptey proceedings in my othice. 

In wituess whereot [have hereunto set my hand and 
affixed the seal of said court, at Cincinnati, Ohio, this 25ch 
day of Januarvy A. bp. TS90, 

; PSEAL. | 7 B. R. Cowex,. Clerk. 
By Kt. C. Grorar, Deputy. 


( )) Nlondary. the 4th day of hebruary, i * ISyih, 


among the proceedings had were the tollowing, to wit: 


In the Matter of J. & J. Slevin & Co., Bankrupts. 


IN BANKRUPTCY, 

And now. this dav. the petition of Robert Beaton and 
other creditors of the said oJ. & J. Slevin & Co.. filed en 
the — . dav of . A. D. TS87S8, for the removal ot 
shohin eo Slevin as ne Of thy trustees of =a Zz. N "gy Slevin 
& Co... bankrupts, and also the resignation. in writing, of 
the said Johu F.SI 


’ t 1) 
date Janual \ “4 ol PSO. ned Crell) tiled. Chath 


eVith: 2S ONE 6 chr Trustees, benrit 4 


e duly on to be 
heard, Typed t | @ «4 x | thts, Prot, and testimony. ene WiaiS iit’ 


; 


bere fully advised in the 


vued by counsel; and the court 
premises, finds thin the esta ohn I. Slevin Wiis duis 


served with process, and notitted of the filing and pendenes 


‘ 


of the said petition, and that he now tenders to the court 
! 


here his resignation, in writing, as one of the trustees of the 


sata 3. & J. Slevin & Co.. bankrupts, bearing date January 
dl, TSet. Pherefore, im consideration of the premises, 
and for good canse shown, it) is hereby ordered, “1¢{ - 
judged, and deereed by the court that the resignation 
of 
the esid J. & .« 


. | | | 
*y 7 P : 
me sale oP OvTn TI # 


Slevin & Co.. bankrupts, be and the 


SPFievibh, us one of the trustees ot 


4 

same is hereby accepted and approved, and the said 
John F. Slevin is hereby requested, ordered, and di- 
rected to execute and deliver, within five davs from the 
presentation to hin for that purpose, it deed or deeds oft 
convevance, and such other instruments In writing as may 
be requisite and necessary, or as may hereafter be directed 
and ordered by the court, to assign, convey, and transfer 
to August Trum and Anthony Shonter, surviving trustees 
of the said J.& J. Slevin & Co.. bankrupts, their heirs and 
ussigns, or to the survivor of them, his heirs or assigns, or 
to their successor or successors, his or their heirs or as- 
Signs trustees as aforesaid, all his right, title. and interest 
In all and singular the assets, property, and effects, and 
VV hether real, personal, or mixed, the title to whieh or Te 
terest therein he holds, possesses, or claims by virtue of, 
and us one of the trustees of, the said bankrupts, J. & J 
Slevin & Co., and whether individually or as a firm, such 
deed or deeds and instruments in writing, to be, however, 
prepared by the said surviving trustees, and presented to 
the eaid Af I’. = eVit for his execution, 

And it is further ordered, adjudged, and decreed by 
the court that, should the said John F. Slevin negleet or 
refuse to execute and deliver such deed or deeds and instru- 
ments in writing, on proper demand being made as afore- 
said, then and in such case this judgment, decree, and or- 
der shall stand and be taken for such assigument, convey- 
ance and transfer, to all intents and purposes, as though 
the said J. F. Slevin had duly exeented the same, and he 
is hereby perpetually enjoined and forever barred from set- 
ting upor claiming any right, title, or interest in or to the 
assets, property. and effects aforesaid ; and the suid Angust 
Trum and Anthony Shonter, surviving trustees aforesaid, 
are hereby clothed with tull power and authority in the 
premises, to all intents and pnrposes, as if the original 
conveyance, transfer and assigument, confirmation and ap- 
proval, had been made to them alone and on their behalf 
solely “us trustees, 

And it is further ordered and adjudged by the court 
that the sum of 8250 be, and the same is hereby allowed to 
the sata John KF’. Slevin iis and tor his reasonable COT Pen 
sation and salary Paoy lis services rendered ais such trustee, 
in acddlition to ihe S100 Which le Hiss already received : 
said sum of 8250, however, to be in fall of al! his claim for 
COPTER EM nsation ane salary lil connection with the trust ; ane 
the said surviving trustecs are Lereby ordered and directed 
to pay the same on delivery to them of the deeds and in- 
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struments in writing hereinbefore mentioned ; and also to 


pray the Costs of this proceeding, to he taxed by the clerk, 


UNITED STATES OF AMERICA, 
SOUTHERN DISTRICT OF OTTO, WESTERN DIVISTON, | 


I, Benjamin R. Cowen, clerk of the District Court ef 
the United: States. within and for the division and distrie: 


aforesaid, do hereby eertify that the foregoing entry i 


truly taken and correctly copied from the journal of sac 


court. 


In testimony whereof, | have hereunto set my hene 


and afltixed the seal of said court, at the CIty of Cincinnati 
Ohio, this 24th day of January, A. D. 1810), 
[| SEAL. | B. R. Cowen, Clerk, 
by I. (", GreorRGl, Deputies, 


(TI. 


())) saturday, the T5th TAA oft December. P8790. amon : 


the prroacee lings head were the mt r\\ ing, ice Wit ; 


i, the matter of » i \ mf N/, rin \’ fa. Bankru pts, 


IN BANKRUPTCY. 


Upon applieation i>] the creditors and consideration (io 


the premises, the court apy oint Robert Beaton an ad 
ditional trustee in this casein place of A. Shonter, deceased 
anal orders that the [Wo trustees be vested and eXeELrclse a] 
powers vested in the trustees originally appornted, Ane 
the court orders that the said Robert Deaton and Augas 
Traum as trustecs execute and file herein their several bene 
in the sum of twenty-five thousand dollars each, with se 
curity to be cUpPpPPave dl by the eourt torthe faithtal dis: biaas ie 
ot their duties iis such irustees : sila bonds to he too thee 
United States of America for thie benefit of the eredite 
of a. AN o 4 Sey nN X eo 


UNITED STATES OF AMERICA. 
SOUTHERN DISTRICT OF O1LO, WESTERN DIVISION, | 


a Benjamin IX. Cowen, clerk of the District Court of 


the United States. within and tor the division and district 
atoressud, do hereby certify that the foregoing entry is 
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truly taken and correctly copied from the journal of said 
court. 

In testimony whereof, | have hereunto set my hand 
and aflixed the seal of said court, at the city of Cincinnath, 
Ohio, this 24th day of January, A. bp. 1890. 

[ SEAL. | s. R. Cowen, Clerk, 

t. C. Gerona, Deputy. 


By 
iV. 


On Mondav, the 2&8th dav of December, A. p. TS885, 


among the proceedings had were the following, to wit: 
In the Matter of J. & J. Slevin, Bankrupts. 


IN BANKRUPTCY. 


And now came Robert Beaton, one of the trustees of 
ALA. Slevin & Co. bankrupts, herein before appointed by 
the court, and tendered to the court his resignation in writ 
ing, and asks that the same be accepted, to tuke effect on 
January 7, D886: and the court hereby accepts said resig 
nation, and said Beaton is hereby discharged from farther 
duty as such trastee, from ond after January 7, 1886, enb- 


ject to the filing of his final account as hereinafter pro- 


vided, And. it appearing that the said Beaton has not vet 
tiled il tinvaal rep prt ane accotut of his ucts as such trustee, 
leave Is hereby rivei to said Deaton to file with the eourt, 
on or betore satd January lf. ISS6. and betore the taking 
effect oft lis resivnation, his tinal account as aforesaid. 
And it is hereby ordered, that on and after the taking 
effect of said Beaton’s resignation as aforesaid, the remain- 
ing trustee herein, August Trom, shall have, as sole trus- 
tee of and for said .. & J. Slevin & Co., bankrupts, fall 
power to execute deeds, leases, and all COVE vances und in- 
cumbrances of land and other property, “ herever situated, 
that may be necessary, and to do and pertorm all other 
miatters ana things that Thats be hecessary to he done aT the 
further business of operating and administering this trust ; 
and such further order as may be necessary and proper fix- 
ing Lie colipetsation of sald Beaton u}) to the filing ol} 
said account, is hereby reserved until the filing and settle- 
ment of his account berein. If said account be not tiled 
on or betore January 7, 1886, said resignation shall, by the 
force ot this order, tuke effect Upon the tiling of the Sane, 
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and administer. all and sit 


lar, the goods, chattels, and credits of the said Anthony 
Shonter, deceased, whereof he died possessed, 

Know ye therefore, That the said Probate Court has 
nominated and appointed, and by these presents does nom- 
inate and appoint, [ferman DP. Goebel administrator of all 
ana singular the goods, chattels, nna credits of the de- 
ceased ; hereby granting unto said administrator all and 
singular the power necessary, and by law required, to en- 
able him to inake itll Inventory of, collect, sue for, ana re- 
cover, all and singular, the goods, chattels, and credits of 
the sacl deceased : ania out of the same, or such part 
thereof as shall come to his hands, the debts of the said 
deceased to pay and discharge, according to law; and of 
the rest and residue of said goods, chattels, and credits, to 
make a just and lawful distribution, and the same fully to 
administer in all things iis Ly law required, 

And the eourt does cbyry opt Amzi MeGiil. A. J. Letus. 
and August Trum to appraise. on their oath or athrmation, 
al] and singular, the woods, ch ittels. and credits ot the said 
deceased, 

In testimony whereof, | have hereunto set my hand, 
and athixed the seul ol the said Probate Court, ut Cinein- 
nati, this BOth diay of September, in the year of our Lord 
one thousand eight hundred and seventy-nine. 

| SEAL. | Isaac Lb. Matson, Probate Judge. 


THE STATE OF OHIO, ' 
HAMILTON COUNTY. 4 

l, Ilerman IP. Goebel, sole judge and ex-oflicio clerk 

of the Probate Court, within and for the county aforesaid, 
do hereby certify tie loreg ne to be au tree and eorrect 
copy of the entry granting letters of administration to 
llerman P. Goebel. also true and correct Copy ot letters 
of administration granted unto said Herman DP. Goebel, 
(mere state ol Anthony ~hopmter, di eeased, as the same itp 


SS. PROBATE COURT, 


. 


peur Prom the reeords and files of said court. 

i testimony whereof, | have hereunto set muy hand, 
and aflixed the sea! of the said court, al Cineinatt, this 
Poth day Ol January, 1. pb. PSO, 

[SEAL. | Ilenman I’. Gorepet, 
| | Probate Judge and Ex-officio Clerk. 


rHE STATE OF OlITO, 
HAMILTON COUNTY. | 

1, Herman BP. Goebel, sole judge of the Probate Court, 
within and for said county, the same being a court of law 


ss. PROBATE COURT, 
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and reeord., hereby certify that the signature attached to 
the above certificate purporting to be t lat of llerman ‘Z 
Groebel, is his genuine signature: and that he was at the 
tine thereof ex-oflicio clerk ot snd Probate Court: and 
as such, full faith and credit are due all his acts; and that 
the attestation of said clerk is in due torm of law, and by 
the proper officer. 

In testimony whereof, | have hereunto set my hand, 
and aflixed the seal of the said court, at Cincinnati, this 
25th day of January, 1. pb. TSOO, 


[ SEAL. ] Hurman DP. Gorven, Probate Judge. 


rity STATE OF OHTO, ' 
HAMILTON COUNTY. } 


I, Tlerman BP. Goebel, elerk of the Probate Court, 
Within and tor said county, the same being aecourt of law 


PROBATE COURT, 


and record, hereby certity that the signature attached to 
the above certificate, purporting to be that of Tlerman P. 
Goebel, is his genuine signature; and that he was at the 
time thereot judas of said Probate Court: and as such, 
full taith and credit are due all lis official acts. 


ln testimonv whereof, 1} » herennto set ms lisnnned, 


and aflixed the son] 7) t | 
oath dav of -lanuaryv. A. 
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Supreme Court of the United States 


OCTOBER TERM, 1889. 
No. 243. 


August Trum, Trustee of J. and J. Slevin & Co., 
Appellant, 


vs. 


Leander J. 8. Turney and Robley D. Adams, 
Appellees. 


Appeal from the Circuit Court of the United States, 
for the Southern District of Illinois. 


ce a en 


ASSIGNMENT OF ERRORS 
AND 


ARGUMENT FOR APPELLANT. 


1. QUI CAUSA DECEDIT, CAUSA CADIT. 
— Holkerstone’s Maxims, 141. 


2. ALIUD EST POSSIDERE; ALIUD ESSE IN POSSESSIONE. 
— Hobart, 103. 


JOSEPH WILBY, 
KITTREDGE & WILBY, For Appellant. 
J. M. PALMER, 
Of Counsel. 
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SUPREME COURT OF THE UNITED STATES 


August Trum, Trustee of J. and J. Slevin & Co., 


Appellant, 


Leander J. §. Turney and Robley D. Adams, 


Appellees. 


BRIEF FOR APYPELLANT. 


STATEMENT OF THE CASE. 


This is an appeal from the Cireuit Court of the United 
States for the Southern District of Illinois, and involves 
about three hundred and sixty acres of land in Wayne 
county, [ilingis. 

The appellant is the trustee in bankruptey of J. and 


J. Slevin & Co... in this brief hereinafter deseribed as the 


i 


“Slevins.” who, as well as the appellant, are or were citi- 
zeus and residents of the State of Ohio; the appellees are 
citizens and residents of the State of Illinois. 

The proceedings originated in the state courts of Illi- 
nois, and were removed to the Cireuit Court of the United 
States. (R., pp. 9, 10, and 11.) 
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The original bill was filed on the 17th of October, 
1874, by Leander J. S. Turney against the Slevins, and 
was entitled “Bill to remove cioud on title and quiet 
title.” It alleged that Turney was the owner in fee-simple 
of the lands in question; that he was then in possession of 
the same; that the Slevins pretended to be the owners of 
the said lands, under a decree of foreclosure and master 3 
deed; that the Slevins’ title was void in law and equity, 
and was a cloud on the title of the complainant; and that 
the said deed was prejudicial to the rights of the com- 
plainant and to his title; and the praver of the bill was 
that the pretended deed so held by the Slevins be set aside 
and canceled, and the title of complainant be quietec. 
(R., pp. 1 and 2.) 

August 14, 1876, Turney, and also Robley D. Adams, 
presented in the same cause an amended bill, alleging that, 
on the Ist of January, 1853, Turney was the owner in fee- 
simple of the lands in question, and continued to be the 
lawful and equitable owner of the same down to April 15, 
1874, when, it was alleged, Turney conveyed the same to 
the said Robley D. Adams; that said Adams thereupon 
became the owner in fee-simple of said lands, and had pos- 
session of the same; that on the 22d of July, 1863, the 
Slevins placed upon the reeords of Wayne county, [linois, 
a deed purporting to be made by Barkley, Special Master 
Commissioner, "nder decree of August term, 1860, con- 
veying the lands in question to the Slevins; that the con- 
veyance from Turney to Adams warranted the lands to be 
free from ineumbrance; that there was no such deeree at 
the August term, 1860, or at any other time, authorizing 
suid deed to the Slevins, nor was there any authority in 
Barkley to convey the said lands to them; that said deel, 


being without authority of law, was void, and a cloud 
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upon the title of Robley D. Adams, and damaged the sale 
of the land, and caused purchasers to believe that the title 
to the said land was not clear and perfect in the complain- 
ants; and the prayer of this amended bill was, that the ti- 
tle of the complainants in the said lands should be decreed 
free and perfect and clear of all incumbrances by reason of 
the said deed by Barkley to the Slevins, and that the said 
deed be declared nul] and void and a cloud upon the title 
of the suid Roblev D. Adams. (R., pp. 2, 3, 4.) 

The Slevins, and their trustees in bankruptey, filed, 
October 12, 1876, their answer to this bill (R., pp. 6, 7, and 
8), admitting that,on the Ist of January, 1853, Turney 
was the owner of the lands; but the answer alleged that, 
on November 21, 1853, he had mortgaged them to the 
Slevins, to secure 32.000; that, afterward, on the 21st ‘of 
July, 1863, Barkley, as Master, under certain foreclosure 
proceedings, conveyed the lands to the Slevins by deed 
which was duly recorded; that there was another mort- 
gage deed, 6th of December, 1851, by Turney to one EI- 
dridge, and still a third mortgage, dated July 30, 1853, by 
Turney to Kdwin Beecher, both on the lands in question ; 
and that, upon foreclosure of all three of these mortgages, 
the Slevins purchased the lands in question, and continued, 
under deed of the same, in coutinuous possession thereof 
for more than seven years since July 21, 1863; that, on 
June 10, 1862, the lands in question were conveyed to the 
Slevins by the Sheriff of Wayne county, Illinois, by a tax 
deed which was duly recorded. 

The answer denied that the deeds of the Slevins were 
a cloud upon the title of complainants, and alleged that in 
truth and fact the Slevins were the legal and equitable 


owners of the land, and that they had been, and were 
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then, in constructive possession of the same, and had paid 
all the taxes assessed thereon since the year 1859, 

The answer denied that either of the complainants had 
any interest whatever in the lands. 

The answer specifically denied that Turney was the 
owner of the lands down to April 15, 1875; and den ed 
that Adams was in possession ; it averred that Adams poud 
no consideration for the lands, and took his deed with full 
knowledge of the rights of the Slevins and of their pos- 
session. 

The answer further denied every material allegation in 
the bill except as admitted; and prayed that defendants 


be discharged with costs. 


Thereafter, the cause was removed, on the petition of 
Turney and Adams, to the United States Cireuit Court, as 
above stated, and the papers were filed in the Federal 
Court, January 2, 1877. 

On March 2, 1877, a stipulation was filed in 
the eause in the Cireuit Court of the United States R.. 
pp. IL and 12), waving objections to the removal procced- 
ings, on account of time of filing the same; and, in con- 
sideration of that waiver, the complainants agreed that 
the Slevins might file, in the United States Court, their 
cross-bill ; and it was further agreed that, in that cress- ill, 
any omission in the records of the []linois courts, in pro- 
ceedings relevant to the subject-matter, might be rectilied 
in the United States Court in the same manner as if a pe- 
tition had been filed for the purpose in the state court, un- 
der the statutes of [linois, in such case made and pro- 
vided. 

Accordingly, on the same day, March 2, 1877, the 
Slevins, and their trustees in bankruptey, filed in the said 


‘ause, as removed to the United States Court, their cross- 
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bill against Turney and Adams, reciting again, as in their 
answer, but more particularly, the foreclosure proceedings 
in the state courts, under the three several mortgages on 
the lands in question; alleging decrees of foreclosure in 
each; alleging the sale of the lands in each of these fore- 
closure proceedings to Charles A. Beecher, who received 
certificates of purchase therefor; alleging that these 
certificates of purchase were duly assigned to the Slevins; 
and that the premises described therein not being redeemed 
by Turney according to law, the same were conveyed by 
Barkley aforesaid, as Master, to the Slevins. That, in 1858, 
said ‘Turney filed a motion to set aside said sales; and that 
afterward, at the August Term, 1860, upon final hear- 
ing of the said application of said Turney, and by con- 
sent of all the parties, all these said sales were set aside, 
and a re-sale of the said premises ordered in each of the 
three foreclosure proceedings. That such decree in each 
of the cases, as well as the supplemental decree and order 
of August Term, 1860, were presented to the court and ap- 
proved at the said August Term, 1860; and that said de- 
crees, and particularly that of August Term, 1860, 
fully protected all the rights of Turney in the premises, 
and conveyed all his right, title and interest in the said 
mortgaged premises to the Slevies, as the same fully ap- 
pears by the recitals in the deeds “oth said Barkley, is 
Master, to the Slevins. (These deeds ‘ay be found in the 
Record, pp. 50 to 56 inclusive.) 

The cross-bill further alleged that the .evins had pos- 
session of the lands in question ever since they acquired 
title by conveyance pursuayt to decree of August, 1860, 
and sale thereunder; and that they had acquired title by 
virtue of said deed and by virtue of said decree of August, 
1860. 
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The cross-bill further alleged that, at the time Turney 
filed his bill to remove cloud, he had no title to the lands 
in question, and that at the time of his conveyance to 
Adams, who filed the amended bill with Turney in this 
cause, Adams knew that Turney had no title, and that he, 
Adams, was receiving no title by said conveyance. Put 
that he, Adams, intended by said conveyance to cloud the 
title of the Slevins by the record of said deed, with a view 
to extract money from the Slevins, and to compel them to 
buy the said trumped-up title, for which said Adams paid 
no consideration; and that Adams had full notice of the 
existence of the Slevins’ title at the time, and knew that 
the same was matter of public record in Wayne county 
ever since July 22, 1865, which was eleven vears prior to 
his, Adams’s, deed from Turney; and also, that the date at 
Which Adams took his deed trom Turney was two years 
after Turney, had filed his bill in this cause to remove 
cloud. 

The cross- bil] also proceeded, under the stipulation of 
March 2, 1877, to allege that the original decrees, above 
specified, in the three foreclosure cases, had been | st, 
stolen, or destroyed; that diligent search had been mude 
for them and they could not be tound; that the deed: to 
the Slevins which had been executed prior to the decre» of 
August term, 1860, had also disappeared; and that they, 
the Slevins, filed this, their cross-bill, among other things, 
to complete and perfect their title to the aforesaid real es- 
tate by reason of the loss of the records and documents 
aforesaid, as well as to remove any cloud on their title by 
reason of the action of Turney and Adams in the prem- 
ises. And the cross-bill prayed that the decree of August 
term, 1860, might be proved, established, and spread u oon 


the records by decree in this cause, perfecting the evidences 
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of the Slevins title against the loss of the original papers, 
and that any title Turney or his grantees might have had, 
should be also in this cause extinguished. 

The veritication of the ecross-bill makes oath to the 
existence of the forclosure proceedings; that the original 
decree in the said forclosure causes had been stolen, lost, 
or destroyed : that certified copies could not be had; that 
said decree is fully set out in the recitals of the deeds to 
which reference has heretotore been made (which may be 
found on pages 50 to 56, inclusive, of the Reeord) ; and 
that the loss or destruction stated occurred without the 
fault or neglect of the Slevins, and that, unless supplied, 
may result in damage to them 

The other allegations in the bill are sworn to upon 
belief, (i. }?}?- 13 to 21, inclusive.) 

On the 2d of April, 1877, on failure of Turney and 
Adams to answer, a decree pro confesso on the cross-bill 
Was entered against them. (It., pp. 22 and 25.) 

On April 10, 1877, Turney aud Adams filed their de- 
murrer to the cross-bill tor want of equity, want of juris- 
diction, and other grounds. (R., p. 25.) 

On the next day, April 11th, an order was entered 
setting aside the pro cont sso decree on the cross-bill, and 
sustaining the demurrer to the sine. L pon what ground 
the demurrer is sustained, is mot stated. (R., p. 24.) 

Thereafter, both parties got leave to amend their bill 
and eross-bill. respectively. 

Neither bill nor cross-bill, however, appear to have 
been amended; but some three years afterward, on Decem- 
her 31, 1879. a decree was entered (R.. Py. 24 to 26. inclu- 
sive), reciting that the parties came and the cause came on 


for hearing Upon the petition, the answer thereto, and the 


8 


cross-bill. No evidence appears to have been offered, but 
the court proceeded to find— 

That, during the pendency of this suit, Turney bad 
conveyed all his interest in the lands to Adams, who was 
now the lawful and equitable owner of the premises ; 

That the deeds of July 21, 1863, by Barkley to the 
Slevins, were without authority, and absolutely null and 
void, and a cloud upon the title of Adams, whom they de- 
creed to be the owner in fee-simple of all the said lands. 

[By way of explanation it might be stated here, that 
the conveyence to Slevins by Barkley Master, dated July 
21, 1863, appears in two deeds by reason of the fact that 
part of the lands in controversy is embraced in one and 
the balance in the other. (R., pp. 50 to 56, inclusive.) | 

This decree of December 31, 1879, adjudged that 
the Slevins and their representatives be restored to 


all their legal and equitable rights under their mort- 


gages; and, having thus attempted to define the status of 


> = 


the Slevins to be that of mortgagees, and not owners, of 


the premises, the court proceeded to prescribe the rule of 
debits and credits according to which an account should 
be stated between Adams and the Slevins, and*referred the 
‘use to Jones, as Master, to take and report the evidence 
pursuant to the findings of the court. 

On the 16th of September, 1880, Jones ‘made his re- 
port (R., p. 27), which simply consisted of a statement of 
what evidence he had taken. 

Then, after considerable delay, ou the 27th of Decem- 
ber, 1884, the court appears to have entered another order 
of reference, referring the cause to Bluford Wilson. (R., 
pp. 28 and 2%.) 

Whether the former Master, Jones, was ever dis 


e: 
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charged, does not appear; but Wilson was ordered to pur- 
sue substantially the line of inquiry directed and indicated 
by the decree of December 31, 1879, but with this notable 
addition not contained in the prior decree; for Wilson was 
ordered not only to inquire how much the Slevins had re- 
ceived tor rents and profits of the lands in question, but 
also how much in rents and profits the Slevins might have 
received from these lands by reasonable care and pra- 
dence. 

The order also au. iorized an inquiry into the value of 
the waste, if any, in the removal of fences and buildings 
by the Slevins. 

Thereupon, Wilson, as Master, conducted the exam- 
ination underthis order: and on the 18th of May, 1885, 
filed his report in this cause. (R., }p. 151 to 168, in- 
clusive.) 

The main features of this report are as follows: 

1. It found the amount of the mortgages that the 
Slevins had held on these lands, and the dates and rate of 
interest, 

2. It found that the Slevins had paid taxes on the 
lands for every year from 1863 to T8S84. 

3. It fonnd that the Slevins had expended $404.06 at 
various times as costs of various court proceedings con- 
nected with the premises. 

4. It found that the Slevins had received in all 

2.800 from the sale, at various times, of parts of the prop- 
erty in question. 

5. It found that the Slevins, through their agents, had 
been in actual, open, visible possession of the premises 
from the date of their deeds, July 21, 1863, down to the 


S3ist of December, 1879, with the exception of two or three 


10 


months in the year 1874, when Turney had forcible pos. 
session of the same. (Ik., }). LOO.) 
It then proceeded to deal with the Sloevins as mort- 


vyagees in possession, 


ne 
‘ 


6. It found that though with the exception of one 
‘onant, who seemed to have paid the taxes on the premises 


he occupied in leu of rent, no rent was actually received 


by the Slevins, or their agents, and though no receipts for 


rent were either produced in evidence or mentioned by any 
Witness, that, nevertheless, although no rent or profit might 
have been in fact received by the Slevins, they were bound 
to account for what the property would produce if man- 
aged with prudence ; and thereupon, atter finding that the 
land not shown by the testimony to have been covered with 
brush or timber amounted to two hundred and seventy 
acres, it undertook to charge the Slevins with such rent per 
annum forthe whole two hundred and seventy acres as 
the Master thought the Slevins might have received by the 
exercise of reasonable care ana prudence, And this rental 
is, by the account, fixed and charged at $550.00, for every 
vear from July 21, 1865, to the 23d of April, 1873, in addi- 
tion to, and not diminished by any credit for, the taxes and 
repairs actually paid by the Slevins during the same years 

In 1873, forty acres were sold by the Slevins to one 
llolmes: so that from that time down to Deeember ehh. 
879, the report charges the Slevins with a proportionatels 
reduced rental, amounting to S3TL12 per annum. | 

7. The report also charges the Slevins as for waste in 
several items: 


Kor buildings removed.,...... ene 

’ . 

For tenees permitted to be hauled away, 
one-third the value of the new one. 850 00 

For timber cut and removed.................. 210 00 


OO nl OC MM RSPR see S810 00 


i 
ne oe 
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And as a result of the computation and statement of 


account upon such theory and tindings, the report finds a 


balance due from the Slevins to Turney and Adams of 


877.58. The items of alleged waste and imputed rent 
having not only absorbed the interest upon the mortgage 
deed, but having swallowed the mortgage debt itself and 
S77.58 besides. 

The Slevins filed exceptions to this report (R., pp. 169 
and 170), complaining, among other things, of the rule 
adopted by the Master in charging them, net upon the 
basis of rents and profits actually received, but for such 
rents and profits as they might have received by the exer- 
cise of reasonable care and prudence. 

Complaining, also, that the Master had charged them 
with the natural decay of improvements upon the lands, 
and for the cutting and removal of timber from the land, 
as for waste committed, 

Complaining also that the Master had found a balance 


against the Slevins in the sum of $77.58.. 


Complaining also that the tindings and conclusions of 


the Master were unwarrante by the evidenee; and also 
complaining that the findings and conclusions of the Mas- 
ter contained in his said report were bevond the scope ot 


the order referring the cause. 


Minally, the cause thereafter came on for hearing upon 
the report und the exceptions ; the « Xxceptions were over- 
ruled and the court proceeded to enter a decree based upon 
the report of the Master, finding the three mortgages to 
the Slevins, and the amount due thereon, together with 
all interest and costs and tall taxes paid by the Slev- 
ins; that on the 2Ist of July, 1865, the Slevins as mort- 


raugees took possession of the lands in question, and re 


‘ 
co 
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mained in possession of the same by themselves or their 
tenants, as mortgagee® in possession, until the Sist of De 
cember, 1870: and that the lands were all under fence and 
susceptible of cultivation at the time of taking possession 
of the same, and that the rents and profits derived trem 
the lands and that might have been derived from tie 
lands by prudent management of the same, amount to two 
dollars ($2.00) per acre per annum, or $1.50 per acre per 
annum over and above taxes and necessary repairs to keep 
and preserve the estate. . 

The court further found waste, as reported by the 
Master, aggregating $810.00, and that from sales of parts 
of the premises the Slevins had received S2 800.00, 

And the court further found that the amount that was 
received, or might have been received Ly the Slevins by 
prudent management of the lands while in possession of 
the same, for rent trom said lands and from the waste com- 
mitted by the Slevins, and from the moneys received from 
Llolmes, Barkley, ana Ryder lor the sale ol portions of the 
latieds, amounted in the ueygregate to ST i.08 more than the 
amount due to the Slevins on the three mortgages, 

And deereed that the title to all the said lands aot 
disposed of as mentioned in the decree, was in Robley D 
Adams, free and clear of ull liens or Incumbranees by vir 
tue of said mortgages, and the same were ordered satistied 
(R., pp. 170-175.) 

Thereupon, on the 19th of May, T886, Mr. Tramm, as 
trustee of the Slevins, prayed and was allowed an appea 
In these proceedings to the Supreme Court of the United 


States.  (I., p. 173.) 
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ASSIGNMENT OF ERRORS, 


The appellant assigns for error: 

1. The action of the court below in entering its decree 
of December 31, 1879, and in referring the cause to a 
Master, as therein specified, 

2. The action of the court below in its order of De- 
cember 27, 1884, in referring the cause to Bluford Wil- 
son, Master. 

3. The action of the court in its tinal deeree, dated 
Mareh 12, TS86. 

1. Appellant assigns for error the action of the court 
below in its decree of December 31, 1879, as follows: 

a. In tinding that Robley D. Adams is, or was, the 
lawful and equitable owner of the lands deseribed in the 
proceedings herein, 

bh. In tinding that the deed executed on the 21st of 
duly, 1868, by Joseph D. Barkley, Master in Chancery, to 
the Slevin, ana recorded ith Book .. pred gres $27, 328, S20. 
and SSO, nnd the other deed, dated July 21. L865. by sata 
Barkley to said Slevins, recorded in Deed Book P., pages 
S30 to 830 of the Reeords of Wayne County, [linois, were 
both, or either of them, executed or made without lawful 
authority in said Barkley for so doing, 

c. In deereeing that both of said deeds, end all other 
deeds to sinid Slevins, ol Srid lands, ure absolutely null and 
void, and are a cloud upon the title of the complainant, 
Robley D. Adame, 

d. In deereeing that said Adams is, or waa, the lawful 
and equitable owner of all, or any, of said real estate, in 


fee-simple, or otherwise, 
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e In adjudging and deereeing that the Slevints and 


ther legal representath cs he restored to their rielits tit) ler 


their mortgages on said lands. 

f. In deereeing that from the amount due on. said 
mortgages, and the taxes and costs paid by the Slevins 
on said lands, shall be deducted all rents and profits derived 
by said Slevins during the time they, or those under them 
had been im possession of the same or any part thereot ; 
and in deducting therefrom for valuable improvemente re- 
moved from said premises or destroved since the Slevins 
first took POSSESSION of the same; and in dedneting there- 
from all moneys received by the Slevins. 

g. In decreeing that the Slevins and their agents and 
attorneys shall surrender immediate possession of the 
lands, or any part thereof, in these proceedings, to Kob- 
ley D. Adams. 

4. In reterring the cause to John A. Jones, Master, 
to take and report the evidence according to the said decree, 
and upon the theory of the liability of the said Slevins a: 
mortgagees In possession. 

». Appellant also assigns for error the action of the 
court below in its order of the 27th of December, 1884, in 
referring and submitting to the Master the inquiry and as- 
certainment of any and all of the matters therein set forth, 
the said inquiry not being shown by, or pertinent to the pro- 
ceedings made upon the pleadings in this cause or in evi- 
dence therein; the said Slevins not being, and never liav- 
ing been, mortgagees in possession of said lands. And 
particularly, appellant assigns for errorthat part of the 4th 
clause of said order of reference wherein the Master is di- 
reeted to inquire how much, in rents and profits, might 
they—the Slevins—have received trom said lands by rea. 


sonable care and prudence. 


RM et 
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6. Appellant also assigns for error the action of the 
court below in overruling the exceptions, and each of 
them, of the Slevins to the report of the Master tiled 
herein, which exceptions were filed June 26, 1885 (R., 
pp. 169, 170), and which report was filed May 18, 1885 (R., 
}. 168.) 

7. Appellant assigns for error the action of the court 
below in finding, in accordance with the findings of 
the Master in said report, that the liability of the said 
Slevins was that of mortgagees in possession at any time ; 
and in finding the state of the account upon this theory of 
the Master, and as stated and reported by the Master in 
his report, 

S. Appellant assigns for error the action of the court 
below in tinding and deereeing, in its decree of the 12th of 
March, 1886, that the Slevins, in taking and holding pos- 
session of the lands in question, on the 21st of July, 1865, 
or at any other time, took, held, or remained in possession, 
as mortgagees, 

O. Appellant assigns for error the action of the court 
below, in the same tinal decree, in holding and decreeing 
the Slevins to be, orto have been, mortgagees In posses- 
S1On, or chargeable or responsible is such. 

10. Appellant also assigns for error the action of the 
court below, in the same final decree, in finding and de- 
creeing that the said Slevins, or their legal representatives, 
ure chi: rgeable with the Stith oft Ss. per acre, or S150 per 
acre per annum over and above taxes and necessary repairs 
to keep and preserve the estate, as rents and profits that 
mnivht have been derived Prom said lands by prudent Thhiiti- 
agement of the same; or in decreeing or finding that the 


Slevins, or their representatives, are liable for any sums 


16 


whatever as rents or profits that might have been derived 
from said lands by prudent management of the same. 

11. Appellant assigns for error the action of the court 
below, in the same final decree, in finding and decreeing 
that the said lands were all under fence, and susceptible of 
cultivation at the time of taking possession of the same; 
and in finding and decreeing in said decree that waste wus 
committed by the Slevins on said lands; or tliat any build- 
Ings were removed or destroyed by them while they were 
In possession of said lands; or that any timber was de- 
stroyed or removed by said Slevins from said lands: or 
that suid waste aggregated in value the sum of $810, or 
any sum whatever. 

12. And the appellant also assigns for error the action 
of the court below, in said final deeree, in finding that the 
items, or any of them, mentioned by the said Master in 
his said report as chargeable against the said Slevine, 
should be charged or credited against the amount ef their 
mortages and interest thereon. 

13. Appellant also assigns for error the action of the 
court below, in said final decree, in adjudging and decree- 
ing the title to the said lands, or any part of them, to be 
in said complainant, Robley D. Adams, 

14. Appellant also assigns as error that said report of 
the Master and his findings are contrary to the evidence, 
contrary to law, not sustained by the evidence, and not 
warranted by the pleadings in this cause. 

15. Appellant assigns for error that the reference to 
said Master, and the orders and decrees referring the cause 
to the Master, and each of them, in this cause, were, and 
are, erroneous, contrary to law, not justified by the evi- 
dence, and not warranted by the pleadings in this cause. 


16. Appellant assigns tor error that the several decrevs 


' 


ubove mentioned, and each of them, were contrary to the 
evidence, against the weight of the evidence, contrary to 
law, and not warranted by the pleadings in this cause. 

17. Appellant assigns for error the action of the court 
below in not discharging the respondents to the bill below, 
and in not dismissing the bill and amended bill of the 
complainants below, and in dismissing the cross-bill of the 
Slevins, and in not granting the relief prayed for by the 
Slevins in their said eross-bill, that the lost evidence of 


their title should be restored. 


ARGUMENT. 


The cause was heard upon the bill, the answer and the 
cross-bill. (R.,p. 25 at top.) Theamended biil says there 
was nodecree authorizing the deed to the Slevins, and that 
the said deed is void. These are avermeats of conclusions, 
and no facts to support them are alleged. The amended 
bill also alleges that Adams is the owner of the lands by 
conveyance from Turney, and in the possession of Adams. 
(h., p. 3.) The bill is not sworn to. 

The answer (R., pp. 6, 7. 8) denies these allegations of 
the Inll of the ownership by Turney or Adams; of Adams’ 
possession; and that the deed to the Slevins is void; and 
in support of that denial, sets forth in detail the foreclos- 
ure proceedings, the purchase and deeds thereunder. The 
answer is not sworn to. No replication was filed to the 
auswer. 

Upon this state of the case it was improper to enter a 
decree that the said deeds to the Slevins were void, and 


that Adams was the owner of the property. For there 


1s 


was no evidence of that ownership, or that the deeds were 
void. Where a comp'ainant, instead of tiling a general re- 
plication denying the allegations of the answer, sets down 
the cause for hearing upon bill and answer, this is an admis- 
sion that every thing well pleaded in the answer and re- 
sponsive to the bill is proved. 

Parton v. Prang, U.S. C. C. Mass. (2 Off. Gaz.) O19. 


The aflirmative allegations of the bill that the ilec«ds 
to the Slevins were void is denied by the answer, The 
bill should theretore have been dismissed, 

United States v. Scott, 3 Woods (C. C.), 3384, where, in 
a bill claiming reliet against a deed alleged to be fraudu- 


lent, the court say. pace spepte ° 


* The defendants answered the bill fully, denying all 
fraudulent intent, averring that the deed was bona fede and 
for full consideration. . . . The plaintiff set the cause 
down for hearing on bill and answer only, and the answer 
must be taken as true. The charge of fraud being purged 
by the answer, and the bill being unsupported ly evidenee, 


the bill must be dismissed.” 
So, in Leeds v. Ins. Co.. 2 Wheat. S80. it was held: 


* Where a cause is set down for hearing upon the bil, 
answer and exhibits, without other pleadings, the whole et 


the answer must be considered as true.” 
See also 1 lloff. Ch. Pr. 235. 


In Bank vy. (reary, Peters, 38, the rule Is laid down 
that in chancery an answer not under oath is considered as 
adenial of the allegation of the bill analogous to the gen 
eral issue at law, and puts the complainant to proof of th. 


allegations of his bill. 


Py 
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The decree of December 31, 1879, recites that it came 
on to be heard not only on bill and answer, but also on the 
cross-bill of the Slevins. If that be so, then in addi- 
tion to the considerations above mentioned, the complain- 
ants case was met with still more detailed statement 
of the Slevins title and their deeds to the lands in question. 
(nd this eross-bill is sworn to. The purpose of this cross- 
bill was to accomplish what could not be done by an an- 
swer, namely, to bring onto the record the statement of the 
loss of certain title papers, the cireumstances of that loss, 
and a prayer for a decree re-establishing them as provided 


by the statute of Illinois, as follows: 


Sec. 1. Whenever the record of any judgment or de- 
cree, or other proceeding, of any judicial court of this 
state, or any part of the record of any judicial proceeding, 
shall have been or shall hereafter be lost or destroyed, any 
party or person interested therein may, on application by 
petition, in writing, under oath, to such court, and on 
showing, to the satistaction of such court, that the same 
has been lost or destroved without fault or neglect on the 
part of the person making such application, obtain an 
order from such court, authorizing such defect to be sup- 
plied by a duly certitied copy of such original record where 
the same can be obtained; which certified copy shall, 
thereafter, have the same effect as such original record 
would have had, in all respects. 

Sec. 2. That whenever the loss or destruction of 
any such record or part thereof shall have happened, or 
shall hereafter happen, and such detect can not be supphed, 
as provided in the next preceding section, any party or per- 
son interested therein may make a written application to 
the court to which such record belonged, verified by afti- 
davit or affidavits, showing the loss or destruction thereof, 
and that certitied copies thereof can not be obtained by 
the party or person making such application, and the sub- 
stance of the record so lost or destroyed, and that such 
loss or destruction occurred without the fault or neglect ot 
the party or person making such application, and that the 
loss or destruction of such record, unless supphed, will or 


“() 


may result in damage to the party or person making such 
application; and thereupon said court shall cause said ap- 
plication to be entered of record in said court, and due 
notice of said application shall be given, as in chancery 
eases, that said application will be heard by said court. 
And if, upon such hearing, said court shall be satistied that 
the statements contained in said application are true, 
said court shall make an order, reciting what was the sub- 
stance and etlect of said lost or destroved reeord : whieh 
order shall be entered of record in said court, and have 
the same effect which said original record would have had 
if the same had not been lost or destroyed, so. far as con- 
cerns the party or person making such application and the 
persons who shall have been notified, iis provided for in this 
section. | 

Par. 15, See. 10. In case of such destruction of ree. 
ords, as aforesaid, any and all courts in such count: 
having chancery Jurisdiction shall have power to inquire 
into the condition of any title to or interest in any lane in 
such county, and to make al! such orders, judgments and 
decrees, as may be necessary to determine and establish: 
said title or interest, legal or equitable, against all persons 
known or unknown, and all liens existing on such land, 
whether by statute, judgment, mortgage, deed of trus: 
or otherwise. 

Par. 16, Sec. 11. It shall be lawful for any person 
claiming title to any lands in such county at the time of 
the destruction of such records, and for all claiming under 
any such person, to file a petition in any court in suet 
county having chancery jurisdiction, praying for a devree 
establishing and confirming his said title. 

Chapter 116, RS. LIL, Starr & Curtis, pp. 1990 and 
1906, 


it was by stipulation between the parties (R., p. 12) 
that this relief was asked in connection with these pro- 
ceedings. And that a Federal Court can administer such 
relief under the statute in question is evident from the 
ease of Smith v. Gage, 11 Biss. 217. 

A demurrer seems to have been sustained to this cross- 
Inil on the Lith of April, ISii. _.. }?. 24.) The sustait- 


ing of that demurrer was improper; and the failure to 
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grant the relief prayed for in this cross-bill is one of the 
errors we assign in this case. 

It seems that the cause was submitted upon the cross- 
bill as well as upon the bill and answer. The deeds of the 
Slevins referred to in this cress-bill and in the answer of 
the Slevins (found pp. 50 to 56, inclusive, of the Record), 
were in evidence betore the Masterand before the court on 
tinal hearing. The recitals in those deeds were competent 
evidence of the foreclosure proceedings, the original do- 
crees in which had been lost, as is set forth in the answer 
and in the eross-bill. 


Miller v. Shaw, 103 Ill. 277, 285. 


There is a total absence of any evidence,to maintain the 
allegations of the complainant’s bill, and a total failure to 
make out his title to the relief asked in the bill or amended 
bill. 


“Ile who comes into equity to get rid of a legal title 
which is alleged to overshadow his own must show clearly 
the validity of his own title and the invalidity of lis oppo- 
nents. Ile can not expect a court of equity to set aside a 
legal title upon a doubtful state of case.” 

Banks v. Arans, 10 Sm. & Marsh. 35, 62. 
See also Phelps V. llarris, 51 Miss. 780, 


It was alleged in the answer, as well as in the cross- 
bill, and not denied either by replication or by answer, 
that the Slevins had been in continuous possession of the 
lands in question ever since they entered under their deeds 
of July 21, 1863; and during all that time, for more than 
seven years, they had been continuously paying the taxes. 


(Ty Be Fe) 
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In addition to this, it was alleged in the answer that 
besides the deeds from Barkley, Master, of the lands in 
question of July 21, 1863, the Slevins acquired a tax deed 
from the sheriff of Wayne county for the same lands in 
1862. These allegations constituted a plea in bar of the 
statute of limitations, which, by Equity Rule NXXALA, we 
submit, may be alleged and insisted upon in an answer 
us well as by plea. If that be so, the bill of complanat 
should have been dismissed. For, even assuming that 
they had oftered any proof to show that the Slevins’ deeds 
of July 21, 1863, were void, or that Adams had, after 
1875, any title whatever to the lands in question, still the 
matter of the plea in bar was not denied, or excepted 
to for insufficiency; and it was restated in the cross-bil! 
under oath. 

Furthermore (going outside of the pleadings), the bar 
of the Illinois statute was proved before the Master by 
evidence which was before the court on final hearing. 

See deposition of Archibald Merrielees (R., p. 47), and 
the exhibits thereto (It., pp. 49 to 68, inclusive). 


One section of the statute referred to is as follows: 


‘“ Whenever a person having color of title, made in 
good faith, to vacant and unoecupied land, shall pay all 
taxes legally assessed thereon for seven successive years, hiv 
or she shall be deemed and adjudged to be the legal owner 
of said vacant and unoccupied land, to the extent and ae- 
cording to the purport of his or her paper title.” 

Sec. 7, chap. 835, Starr & Curtis's Annotated Stat.. 


Vol. 2, p. 1547. 


Assuming the land in question to have been vaeant 
land. then constructive possession (which is the only Pos. 


session that the Slevins had during this period, accord: ny 


to the testimony of Charles A. Beecher ; see his deposition, 
R., pp. 70 to 72, inclusive}), would under this statute have 
placed the title in the Slevins, and the bill to remove cloud 
should have been dismissed. For it is denied by nobody 
that the taxes were duly paid upon these lands by the 
Slevins for much more than seven years, under deeds 
constituting color of title. 

See Newland v. Marsh, 19 Ill. 376, where a tax deed 
was held to be color of title within this statute. 

Also. Thomas wa Kekard, SS Lil. 593, to the same 
point. 

But it was held by the Master that the testimony 
showed that the Slevins had, since July 21, 1865, continu- 
ous actual possession. If that be so, then, by another 
section of the same statute, the concurrence of that 
actual possession with the color of title under the deeds, 
both the tax deed and the deeds of July 21, 1865, to- 
gether with the continuous payment of taxes for seven 
years, created a complete title in the Slevins and a bar to 
the relief prayed for by the complainant in his bill, which, 
therefore, should have been dismissed. 

This second provision of the Illinois statute is as 


follows: 


“Every person in the actual possession of lands or 
tenements, under claim and color of title, made in good 
faith, and who shall, for seven successive years, continue in 
such possession, and shall also during said time, pay all 
taxes legally assessed on such lands or tenements, shall be 
held and adjudged to be the legal owner of said lands or 
tenements, to the extent and according to the purport of 
his or her paper title. 

Sec. 6, chap. 85, Starr & Curtis’s Annot. Stat. IL, p. 


1539. 
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The Master, in his report (page 163 of the Reeord). 
states that the Slevins had reason to suppose, when thes 
entered into possession of the lands under the Barkies 
deeds in 1863, that they entered as owners. So that 1! 
follows that even assuming that those deeds of 1865 to the 
Slevins had been by proof shown to be void (whieh they 
were not), still under this limitation section, the Slevins 
should have prevailed. 

A decree of foreclosure which for any reason is insuf- 
ficient to bar equity of redemption is, nevertheless, sufhi- 
cient claim and color of title under this statute, where it i 
not procured by fraud or in bad faith. 

Chickering v. Fales, 26 Ul. 507. 


So a Master's deed under foreclosure proceadlings, 
although the decree of foreclosure may be erroneous o1 
even void, constitutes color of title under the timitation 
section last above quoted. 

Mason v. Ayers, 75 Ill. 121. 


[In 18 Iloward, this court, in passing upon the same 


section of the Llinois statute, have adopted the same view, 


saying on page 57: 

“Statutes of limitation would be but of littie use if 
they protected those only who could otherwise show an 
indefeasible title to the land. lence, color of title, even 
under a void and worthless deed, has always been received 
as evidence that the person in possession claims adversely 
to all the world.” 

Wright v. Mattison, 18 How. 50, 57. 


So far we have been considering the case made on the 
pleadings ; that is, a bill to remove cloud or quiet title, 


an answer thereto; and a cross-bill to establish lost records 


or 
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in connection with defendants’ claim of title. We submit 
that the proceedings in the court below were erroneous 
upon this aspect of the case, both on final decree on the 
evidence (12th of March, 1886), and in the decree. Decem- 
ber 31, 1879, which was on bill and answer. The bill of 
complainant should have been dismissed, and the Slevins 
should have had the relief prayed for in their cross-bill. 

Departing now from the case made upon the pleadings 
to the case referred to the Master, tried before the Master 
aud decided by the court upon the report of the Master, 
we submit that in that case, and in the decrees granting 
the relief therein, there was error. 

First. The eoart erred in granting a relief, not only 
not praved for in the bill, but not stated or disclosed in 
the bill. 

Second. Yet, assuming that the court had the power 
to enter a decree for a relief and for a subject-matter not 
disclosed in the bill, we submit the court erre/d in finding 
that the Slevins ever entered into or held possession of 
these lands as mortgagees. 

Third, Even assuming that we are wrong in both the 
foregoing positions, we clanm that the court erred in its 
decree and the Master in his report in the method of 
stating the account against the Slevins, and in charging 
them with items of rent and waste which, upon the evi- 
dence, were not properly chargeable to them even as mort- 
gagees in possession. 

Agto the first of these claims: The bill which the 
Slevins were called upon to answer was a bill to remove 
cloud or quiet title. That and nothing more. The bill is 
so entitled. The specific prayer for relief in both the bill 
and the amended bill is for.a decree to remove cloud. As 


necessary to such a case, the bill charges that the lands 


2) 


are in the possession of the complainant. The required 
allegations of a bill to remove cloud are possession and 
legal and equitable title in the complainant. Therefore, 


these are alleged by the complainant in his bill. 


“Those only who have a clear, legal, and equitable 
title to land connected with possession, have any right to 
claim the interference of a court of equity to give them 
peace or dissipate a cloud upon the title.” 

Orton ve Nmith, 18 llow. 75. t).). 


Soin F'linois: 


“There are only two cases, under our law, in which a 
party may file a bill to quiet title orto remove a cloud 
from the title to real property : Kirst. when he 13 in} pos- 
session of the lands: and seeond, when he claims 
the owner and the lands in controversy are unimproved 
and unoccupied.” 


Hardin Vv. Jones, Sb Iil. OLD, 1s. 


[t can not be seriously controverted that the only 
Case presented by the complainants in their bill is to re- 
move cloud: nothing further. This is the only equital le 
relief for which their bill contains the requisite ailega- 
tions in the stating part of the bill. Either as heard upon 
the bill and answer or as heard upon the evidenes, tie 
reeord shows that the complainant fuiled—must neces- 
sarily have failed, to maintain his bill on this theory, aud 
it should have been dismissed. For there was a failure to 
show that Adams had the necessary possession. Aceord- 
ing to the estimate by the Master of the evidence that was 
betore him, the lands were not unimproved and unoces- 
pied. So possession by the complainant was essential. 
Indeed, if it had been shown that the lands were wnimi- 


proved and unoccupied, then by section 7 of chapter *3 ot 


Pa 
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the Revised Statutes of Illinois above quoted, the limita- 
tion of seven years’ payment of taxes, with color of title 
under the tax deed which the Slevins had, would have 
perfected the Slevins title and barred the recovery of the 
complainant. 

Furthermore, it would destroy the basis of the Mas- 
ters calculation of rents against the Slevins. 

The dilemma here presented to complainant confronts 
his case throughout. 

We are not unmindful that it is in proof that Turney 
had possession of the lands for about two or three months 
in the year 1874. But, as the Master states in his report 
(RR., p. 160), this possession had been forcibly taken by Tur- 
ney. And so the proof shows. It can not be contended 
that forcible possession will avail the complainants as sup- 
plying the possession necessary to maintain the bill to re- 
move cloud. 

As is said in the case of Hardin v. Jones, Sh Il}., Supra, 
on page 516: 

“A party will not be permitted to take advantage of 
his own wrong, and where such party has obtained pos- 
session of lands in controversy fraudulently or forcibly, al- 
though in theactua! possession, he will be treated in equity 
as out of possession so far as the jurisdiction of the court is 
concerned to hear and determine a till to quiet title to the 
premises. [lis wrongful act can afford no foundation tor 


equitable jurisdiction and relief.” 


It is not proved that Adams paid any thing to Turney 
for his deed to these lands. Ile does not appear, either 
upon the pleadings or by any proof, as other than a volun- 
teer. That fact alone should deny him standing in a court 
of equity, as is said by the court in Orton v. Smith, 18 How.. 


Supra, at purge 265 ; 
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“The complainant in this case is the volunteer pur- 
chaser of a litigous claim; he is the assignee of a seeret 
equity for apparently a mere nominal consideration, and o! 
the bare legal title for a like consideration. This lega! 
title was improperly assigned to him during the pendenes 
of a suit in chancery to ascertain the person justly en- 
titled to it.” 


But, assuming that the showing in this record ds- 
closes a right in complainants to maintain their bill to 
quiet title, that does not entitle them to other relief, the 
necessary ‘acts for which are not expressly stated and 
charged, and the charaeter of which relief is not indicated 
in the bill. 

The prayer of a bill in chancery should ask the 
stated relief to which the complainant supposes himself 
entitled. , 

Nor does the praver for general relief supply the de- 
fect where the matter necessary to the different relief is noe 
charged in the answer. The prayers should be in the a'- 
ternative if there are two distinct kinds of relief asked, 
and both sets of tacts showing the right to each of the two 
kinds of equitable relief should be stated in the bill. 
Without amendment, it is error to enter a decree upon a 
bill thus defective in its allegations, although upon the proot 
the complainant’s right to a different relief is made out. 

“Now it is perfectly clear, that, according to the 
practice of the court, where a speeitic relief is asked for. 
although there be a praver for general relief, the court 
can not grant a relief which is inconsitent with, or entire!s 
different from that which is asked for. .  . If the practice 
were otherwise, it would be not only unnecessary to state 
the relief which is desired, but it would be misehievous te 
do so, as it could only serve to deceive the other. side.” 

Wilson v. Graham, 4 Wash. C. C, 53, 58. 
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The point is that the defendant to the bill must be 
apprised, not only by the facts charged in the bill, but by 
the specific prayer thereof, what the nature of the case is 
that he is ealled upon to meet, answer to, and procure 
his evidence for. 

On a complainant’s testimony at the hearing, show- 
ing a complete right to a different relief than that charged 
or prayed for in the bill, no decree for relief other than as 
prayed forin the bill can be entered without an amendment 
of the bill, which would give the defendant the opportunity 
to meet this changed case. The probata must correspond 
with the a//egata; otherwise, the defendant would be taken 


by surprise, and be at a great disadvantage. 


“The orator must allege in his bill those facts, upon 
which he claims title to relief. Ile can not recover upon a 
case different trom that alleged.” 

Sanborn v. Kittredge, 20 Vt. 632. 


In Bushnell v. Avery, 121 Mass. 148, the bill in equity 
charged that the plaintiffs were the assignees of the mort- 
gagors of certain property of wh'ch they were in posses- 
sion; that they had fully performed all the conditions of 
the Inortwage, and were entitled to hold the property dis- 
charged therefrom; that the mortgagees had given notice 
of an intention to foreclose, and threatened to take pos- 
session of the property, by reason of which a cloud rested 
on their title; and praved for an account. The bill was 


dismissed, Judge Devens saying, on page 149: 


“ Without discussing under what circumstances a bill 
to redeem personal property from a mortgage thereon may 
be maintained, no such condition of facts is set forth as 
entitles the plaintiffs to the relief prayed for. There is no 
averment that the plaintiffs are unable to determine upon 
the facts as stated by them and the true construction of the 


SO 


contract by which they are bound, whether any thing °s 
properly due from them to the defendants; nor any aver- 
ment that the defendants have ever refused to render a full 
account of their demand. The case, as the plaintiffs pre- 
sent it, is that of a wholly unfounded claim to persona! 
property, of which they are in possession. . .  . In the 
prayer of their bill the plaintiffs pray that an account nay 
be taken to show what sum is due from them; but there are 
no allegations in the stating part of the bill which show 
such facts as require that any such account should be or- 
dered. . .  . No such case appears by the stating part 
of the bill, which can not be enlarged by the terms of the 
prayer for relief.” 


Nor ean any admissions or statements in the answer of 
defendants supply any such defect in the stating part of 
the bill so as to give the court the power to render a de- 
cree for a different relief from that expressly disclosed ane 


sought in the bill. 


“No admissions in an auswer toa bill in chancery can, 
under any circumstances, lay the foundation for relief un- 
der any specific head of equity; unless it be substantially 
set forth in the bill.” 

Jackson v. Ashton, 11 Peters, 220. 


The complainants in this case not only do not make 
the charge necessary to supporta prayer for the redemption 
of a mortgage or for a decree against a mortgagee In pos- 


session, but they do not even ask tor an account. 


Hiarrison V. Niron. ‘) leters. 485. 
Mr. Justice Story, delivering the opinion of the court, 
says, bottom of page 501: 
“The cause having come before this court for argu. 


ment Upor the merits, a question occurred whether the 
frame of the bill, taken by itself, or taken in connection 
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with the answer, contained sufficient matter upon which 
the court could proceed to dispose of the merits of the 
eause and make a final decision. The bill contains no 
averments of the actual domicil of the testator at the time 
of the making of his will, or at the time of his death, or 
at any intermediate period. Nor does the answer contain 
any averments of domicil, which supply these defects in 
the bill, even if it could so do, as we are of opinion, in 
point of.Jlaw, it could not. Every bill must contain in 
itself sufficient matters of faet, per se, to maintain the case 
of the plaintiff, so that the same may be put in issue by 
the answer and established by the proofs. The proofs 
must be according to the allegations of the parties; and 
if the proofs go to matters not within the allegations, 
the court can not judicially act upon them as a ground for 
its decision, for the pleadings do not put them in contesta- 
tion. The allegata and probata must recipro rally meet to 


conform to each other.” 


Spriggs Lleirs v. Albiw’s Heirs, 6 J. J. Marshall, 

158, lod. 
The court below in that case had granted a decree of 
partition, whereas the bill had prayed onty for specific exe- 


cution of a contract. The court say on page 164: 


* We consider it (that is, the view taken by the court be- 
low) untenable. It is not embraced by the bill or any sup- 
plement; and to indulge it without allegation, would be to 
tolerate a total departure from every avowed object of the 
pleadings. A specific execution of Spriggs’s contract, or 
the confirmation of a title founded in presumption, are the 
objects of the bill. The idea of a partition of joint rights 
is nowhere held forth. When that subject is brought into 
litigation it may be that it will be shown that partition has 
already been made. In relation to this point, we think 
the parties were not bound under the pleadings to make 
any preparation, and might justly complain of surprise by 
making it the grounds tor a decree.” 


The decree of the court was therefore reversed, and 
the cause remanded with directions to dismiss the bill, 
The rule of chancery practice is not otherwise tn 


[linois. 


Rowan v. Bowles, 21 Lil. 17. 
The bill in this ease alleged an exhaustion of persona! 
assets as a ground fer the sale of the lands of the intestate 
Which was praved, The proof showed a misappli ‘ation of 


the personal assets. The court say on page 19: 


“In the bill it is distinctly alleged, as ground for sub- 
jecting the lands to the payment of the decree, that there 
were no personal assets in the hands of Rowan to be ap- 
plied to satisfy it. . . . Thisis the whole case made by 
the complainants, and the only inquiry before the court, 
was the amount of the deeree rendered in the suit for an 
account in 1853, and the existence of personal assets ont 
of which to satisfy . ee production of the decree es- 
tublished the first, and upon inquiry into the other facet it was 
made to appear that the assets really applicable to thos 
decree had been exhausted by Rowan in the payment of 
claims of an inferior class, to the extent of S935.21. But 
this is nowhere alleged in the bill—it comes out incident- 
ally. It has been decided .in several cases by this court 
that a complainant must recover on the case made by 
his bill, and lie can not be permitted to state one case in 
the bill and make out a different one in proof. The alle- 
gations and proof must correspond, mutually supporting 
each other. Although a good case may appear in the evi- 
idence, yet if it is variant from the one stated in the bill, 
the bill will be dismissed. 

“Tt isa settled principle in all cases that the allega 
tions and proots niust correspoud—that the latter rhusi 
make out the former, and that a party will not be entitled 
to relief, although the evidence makes out a clear case in 


his tavor, unless there are averments in the bill of the 
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shape made by the evidence. A party must stand or fall 
by the case made by his bill. 

* Now, the case made by this bill is the exhaustion of 
the personal assets, the proot is that the administrator has 
misapplied 8035.21 of those assets, and he is made individ- 
ually responsible therefor. This would he aul] right if 
the complainant had so charged in his bill and had so 
prayed, 

* The decree is reversed and the cause remanded with 


leave to complainants to amend their bill.” 


Also, MceAay v. Bissett, 5 Gilman (TI1.), 499. 

This was a bill in chancery to correct a mistake, al- 
leging actual notice to a subsequent purchaser. The 
real question ut Issue, therefore, Wits one ot notice. Upon 
the trial below the bill had been dismissed, that facet being 
found ugainst the complainant, Judge Treat (whe, curi- 
ously enough, is the same Judge Samuel Hf. Treat who, 
long afterward, as federal judge, decided the case at bar), 
eld as follows, on page O04: 

ae wT question of notice is deeisive 6f this case. The 
complainant alleges in the bill that the defendant, Tiffany, 
in Whom the legal estute in the lot is vested, had actual 
notice ot the thistuke in) the deseription of the lot in the 
conveyance to Bissett. This is made the basis of his mght 
to relief as ara mst this defendant. The charge ot notice 
is explicit!y denied in the answer. There is no proof 
Whatever to sustain the allegation, lt is insisted, however, 
by counsel! torthe complainant, that this defendant was nota 
purchaser fora valuable consideration, and therefore proof 
of actual notice is Uonecessary. It is a conclusive answer 
to this position TO sa that the bill does not place the right 
of relief upon this ground. A complainant must recover 
on the case made by his bill. Ile is not permitted to state 
one ease in the bill and make out a different one in proof. 


The allegations and proof must correspond, The latter 


must support and not be inconsistent with the former. 
Although a good case may appear in the evidence, yet if 
be variant from the one stated in the bill, the bill will be 
dismissed. The defendant has the right to answer und 
contest the case on which the complainant claims relief 
If the complainant intended to rely on the fact that th: 
defendant was not a purchaser for a valuable considera- 
tion, he should have distinetly so stated and charged in the 
bill. The defendant could then have shaped his case ac- 
cordingly. As it was, he was not called upon to exp)ain 


and controvert such an allegation.” 


So in the ease at bar. The complainant exhibited to 
the defendant a bill charging possession by the complain- 
ant and asking for the removal of a deed as a cloud upon 
his title. The Slevins had the right to answer and con. 
test that case; any other case, they were not called upon 
to meet. 

When, however, the case came on for hearing on bil! 
and answer, Turney and Adams shifted their ground 
and obtained from the court a decree that the possession 
of the lands was in the Slevins; and that such possession 
was as mortgagees, chargeable with the rents, profits an 
waste. 

We submit, that if Adams intended to rely on tl 
fact that the Slevins had possession of these lands and hac 
entered into possession thereof as mortgagees, Turney at 
Adams should have distinetly so charged in the bill. 
it was, the Slevins were not called on to explain or contr: 
vert any such allegation. 

Rule AAT of the rules of practice in equity esta: 
lished by this court provides that the prayer of the | 
shall ask the special relief to which the complainant si) 


poses himself entitled. Conformity to this rule wo 
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have indicated to the Slevins that the case they were to 
meet Was not one for the removal ot a cloud, but for the 
redemption of «a mortgage and charging them (the 
Slevins) with entering into possession of the lands as mort- 


euvees. 


But suppose we are wrong in this, and that the court 
had the right to make a decree for relief not prayed for or 
suggested in the bill, and had the right to refer the case to 
a Master for an inquiry quite foreign to any thing shown in 
the bill, still, we submit, under our second claim, that the 
court erred in finding a decree that the Slevins ever entered 
into possession of these lands as mortgagees. There is no 
evidence in the record even tending to show that they en- 
tered as mortgagees. The finding that they are liable to 
account as mortgagees in possession, and the reference of 
the cause for such an inquiry and statement of account, is 
unsupported by testimony either before the court at the 
time the decree was entered, December ol, 1879, or subse- 
quently, when the final decree was entered, 

Charles A. Beecher (who was the agent of the Slevins 
in Wayne county, and who afterward became the general 
solicitor tor the Ohio and Mississippi Railway Company) 
states in his deposition (R., pp. 70-72) when and how the 
Slevins entered into possession of these lands. Ile placed 
on record, on July 22. 1863, the deeds from Barkley, Special 
Master, to the Slevins, dated July 21, 1863. It was at 
that time, and not before; under these deeds, and not 
otherwise, that the Slevins obtained such possession as 
they had of these lands. This is not controverted by any 


witness. : 


ot) 


Conflict, there 1s, among the witnesses as to the ex 

tent of the possession; as to whether or not the Sev: | 
| leased, fenced, or cultivated any or all of the property. 4 

| jut what witness says that the Slevins actually | 

tered into possession as mortgagees? None. What proo @ | 

shows they did so even constructively as mortgagees? No: ; 
They entered in no other capacity than as owners une 
these deeds placed on record July 22, 1865. Mr. Beec 

gays that he thereafter proceeded to pay taxes for ¢} 
| Slevins on these lands every vear. Every item of evidence: ; 
: on the subject of their eatry into possession and the tin 


and manner of it repels the idea of an entry as mor 


| We have already called attention to the fact 
there was not only no proof, but no pleadings before 


court justifying any such finding. The Slevins had 


bought the property on a foreclosure sale, and after t! 


statutory period had expired within which’a right of 


7 
asked to be converted back into mortgagees ; they bad | 
demption could be exercised by the former owner of ti 
equity of redemption, they had taken deeds from Darkiey 
and had placed these deeds on record. 

These deeds may be found on page 50 to 56, inclusiv: ' 
of the Record. They contain the recitals usual in su i 
Master's deeds, of the foreclosure proceedings in detail. ' 
They recite the order of August term, 1860, under wih 
the premises were re-a{lvertised for sale; that on the oth 
ot April, 1862, Barkley, Master, made due publication ¢. 7 
the notice ot the sule: that Charles A. Beecher ne ee ‘ 
the purchaser as the highest bidder; that the lands w ‘ 


P 
struck off to him, and that the term of fifteen months. ha: ' 


ing expired since the sale of said lands, and the same re 
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maining unredeemed, and Charles A. Beecher having duly 
assigned his certiticates of purchase to the Slevins, there- 
upon the Master proceeded to make formal conveyance of 
the premises, in fee-simple, to the Slevins. The deeds are 
duly acknowledged and duly recorded. . 

The reference in the Master’s deeds to the failure to 
redeem (R., }?})- o2 and 55) is to section 1s, of chapter Vi, 
Revised Statutes of Illinois, Starr & Curtis, page 1395, 


which is as tollows: 


“Any defendant, his heirs, administrators, assigns, or 
any person interested in the premises through or under the 
detendant, may within twelve months from said sale re- 
deem the said real estate so sold by paving to the pur- 
chaser thereof, his executors, administrators, or assigns, or 
to the sheriff or Master aT chancery, or other ofticer who 
sold the same, or his successor in office, for the benefit of 
such purchaser, his executors, administrators, or assigns, 
the sum of money for which the premises were sold, or bid 
off, with interest thereon at the rate of eight per centum 
per annum from the time of sach sale, whereupon such 
sale and certificate shall be null and void.” 


After the time for redemption provided in this section 
of the statute, the Slevins were entitled to, and got, a deed, 
clear not only of the equity of redemption, but of the 
statutory right of redemption which the statute adds to 
the equity. 

Can these foreclosure proceedings, and the deeds 
thereunder, be attacked collaterally? We think not; cer- 
tainly not for any error, informality, or irregularity that is 
shown in this record, 

Sutterlin v. Conn. Mut. Ins. Co., 90 Ill. 483. 


Even if the pleadings or proof were before the court 
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38 
sufficient for a decree for redemption, is not the com- 
plainant guilty of fatal laches? 
The deeds were recorded July 21, 1863.) This bill Se 
was filed (to remove cloud) October 17, 1874—eleven 
years. | 
A delay of ten years was held fatal in Jrish v. Antioch 
College, 126 Ill. 474. 
Purchases by mortgagees at foreclosure sales un- 
der powers, were frequently held void and inoperative 
against the mortgagor's cquity of redemption, because of 
the trust capacity in which the mortgagee exercised such 
powers and made such sales, and the frequent abuse of the 
power, and oppression of the mortgagor, so that, in 187%, 
the legislature abolished such foreclosures, and compe led 
a chancery foreclosure, as in the case of mortgages con- 
taining no power of sale. 
Pub. Laws of Illinois, 1879, p. 211. 
“MORTGAGES 
PowERS OF SALE IN Mortcaces AND Trust Deeps. 
S 1.— Foreclosure. ! 
AN ACT in relation to mortgages and trust deeds. Approved May °, | 
IST.) In foree, July 1, 187% 
SECTION 1. | FORECLOSURE. | Be if enacted hy the Peopi 
of the Slate of [HTlinodis, repre sented iy thee Greneral Assembli, i 
That no real estate within this state, shall be sold by virtue ' 


of any power of sale, contained in any mortgage, trust 


deed, or other couvevance in the nature of a mortgage, ex- 


ecuted after the taking effect of this act; but all such 
mortgages, trust deeds, or other conveyances in the nature 
of a mortgage, shall only be foreclosed, in the manner pro- 
vided for foreclosing mortgages containing no power of 
sale; and no real estate shall be sold to satisfy any sneh 
mortgage, trust deed, or other conveyance in the nature of 


> . 


te me 


a mortgage, except in pursuance of a judgment or decree 
of a court of competent jurisdiction. 
Approved May 7, 187%. 


‘Such trusts have been the source of abuse and op- 
iiession to such an extent that the legislature, no doubt 
for that reason, was largely influenced in prohibiting sales 
under such powers, and has required them to be fore- 
closed in equity, that the rights of those making them 
may be protected. See Pub. Laws, 1879, p. 211." 


Vent v. Cobb. 105 Ill. 33. 88, 39. 


Adams takes only such rights as Turney had, and sub- 
ject to any laches on his part. The foreclosure of a mort- 
gage by sale under a power in the mortgage is regarded 
with less favor by a court of equity, than a foreclosure by 
bill in chancery, such as was had in the case at bar. But 
the court, in Jrish v. Antioch Coll., supra, the foreclosure 
sale in question having been before the act of May 7, 1879, 


suy, p. 484: 


* The rule is, that the owner of the equity of redemp- 
tion should avail himself in apt time of irregularities in a 
sale under a power of sale in a mortgage or deed of trust, 
and that his failure to do so would constitute laches. It is 
not permissible for him to he by and await events, and have 
the power, at any time in the future, to let the sale stand, 
orto avoid it, according as it may be found then to his 
interest to do. There should be promptitude of action 
within a reasonable time.” 


Nowhere has this phase of laches been more rigor- 
ously enforced than in the court which we now have the 
honor of addressing. 

In Badger v. Badger, 2 Wall. 87, Mr. Justice Grier, at 


page 94 of his opinion, suis up the doctrine as follows: 


“ Long acquiescence and laches by parties out of pos- 
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session are productive of much hardship and injustice to 
others, and can not be excused bat by showing some actual 
hindrance or impediment, caused by the fraud or conceal- 
ment of the parties in POSSESSION, Which will uppeal to the 


conscience of the chancellor. The pariv Who makes such 


appeal should set forth if his dill specifically what were 


the impediments to an carlier proseention of his claim ; 
how he came to be so Jong ignorant of his rights, and the 
means used by the respondent to fraudulently keep him in 
ignorance: and how and when he first came toa kuow!. 
edge ot the matters alleged in Ints bill; otherwise the 
chancellor may jastly refuse to consider his case, on tis 
own showing, without inquiring whether there is a demar- 
rer or formal plea of the statute of limitations contained 


in the answer, — 


Again, in Llayward ve. National Bank, 9 UL S. 611. 
Which was a bill to redeem collateral, the court sav, on 


page O17: 


“But the appellant is equally concluded by the lapse of 
time during which that transaction las been allowed t 
stand, without any effort upon his part to impeach it. - 
must now be regarded as unimpeachable. 

* Courts of CQUity Often treat a lapse oft time, less than 
that preseribed by the statute of limitations, as a presump- 


tive bar. on the ground: otf discouraging stale claims, or 


ross laches, (oy uneNxplarn dl ACAHICscence in the assertion 
of an adverse right.) 

“Tf ILayward was defrauded of his stock—if the title 
did hot piss from hija or the bank because of the peculiar 
relations which the purchasers held to him and the prop- 
erty; if he had the right originally upon any ground to 
repudiate the sale and re-claim the stoek,—it Was incum- 
bent upon him, by every consideration of fairness, to act 
with diligence, and betore any material change in the cir- 
cumstances and in the value of the stock had intervened. 


No sufficient reason. is given ror the delay ensuing. i lis 
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poverty or pecuniary embarrassment was not a sufficient 


excuse for postponing the assertion of his rights.” 


Another Cuse is Harivo vt Vv. Raidroad emi. l7 Wall. 78. 


This was a bill to set aside, as fraudulent, completed 


jadicial proceedings regular on their face. The judgment 


of the court below dismissing the bill was affirmed: Mr. Jas- 
tice Ilunt, delivering the Opi ion of the court, saying, on 


page Si: 


“We are of the opinion also that there has been too 
great delay in initiating this suit. and that no sufficient ex- 
ense is given for it. The sale was made tive vears before 
the commencement of this suit, and it is fairly to be in- 
ferred from the bill that the laintitts were aware of the 
proceedings as they progressed. Their knowledge of the 
ge sale is expressly admitted. The allegation of ig- 


-_ 
‘ 


Thortga 
horance is, in general terms, of the traudulent acts and ar- 
raungements., They do not al Cle when they acquired the 
knowledge, norgive a sutisiactory reasol why it was not 
sooner obtained. Ko auglil that appears they have slept 


Upon their knowledge for severa: vears.” 


Richards vo Mackall, V24 U.S. 183, wae a bill brought 
in April, 1882, for the purpose of setting aside a sale and 
convevance in 1870, for jnsutliciencies and irregularities In 
those proceedings. The court below had set the sale and con- 
Vevahce uside, and biaacl decreed the appellee to be the oOWhler 
of the property with the right to have the legal title con- 
veved to him upon his paying appellant's claim as judg- 
ment creditor ils well as his disbursements ith connection 
with the premises i) appea! to this court that decree was 


reversed, Mr. Justice Harlan saving on page 189: 


“We tind nothing whatever in the record to exeuse 
the failure of the appellee to institute legal proceedings, in 
due time, to have the sale set aside. Ile knew that the ap- 
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pellant relied upon the sale, and upon the faith of it ex- 
pended large sums. . . . ut after the property has 
Jargely increased in value, and after sleeping upon his 
rights for nearly twelve years, with information, during the 
Whole of that period, of every fact now relied apon by 
him, appellee asks the aid of a court of equity to set aside 
the sale and conveyance, and adjudge him to be the owner 
of the property... . In our judgment he is not in 
position to claim the interference of a court of equity. 
For that reason alone, the judgment must be reversed and 
the cause remanded with directions to dismiss the bill.” 


So in Daridson Vv. Davis, |.) U. S. 4. the second 


clause of the svilabus announces that 


* The remedy by bill in equity to compel a specific perforn- 
ance of a contract to sell personal property upon the puay- 
ment of a promissory note given by the other party, pay- 
able at a date after the making of the contract, is lost 
through the laches of the complainant, if he wait five 
years after the maturity of the note before filing his bill, 


and the property meanwhile greatly increases in value.” 


In the Cuse ot Parker ve Dacres. P50 [y. s. $4 ‘} deer QO 
dismissing a till praying for the eancellation of certain 
sheriffs’ deeds after the expiration of a period of nine vears, 
was affirmed. Mr. Justice Harlan, in delivering the opin- 
on ot the court, saving, On purge {') 

“We are of opinion thiat, coustruing the statute (a 


statute allowing redemption similar to that in Illinois). so 


“us to give effect to the object for which it was enacted, a 


court of equity shonld refuse aid to a party, asserting 


under it a right of redemption, who has neglected, iit 
least Without sufficient cause, before the expiration of six 
months from the confirmation of the sale, to invoke the 
authority of the proper court or judge to compel the recoy- 
nition of such right by the officer whose duty it was, un- 
der the statute, to accept a tender made in conformity with 
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law. If, as suggested, this remedy is cumulative only, 
that fact only diminishes the right of the plaintiff to re- 
lief; for he not only neglected to avail bimself of this 
specific remedy, but failed to invoke, in due time, the gen- 
eral uuthority of a court of equity. The interpretation we 
tive to the statute is supported by the principle upon 
Which courts of equity uniformly proceed, independently 
of any statute of limitations, of refusing relief to those 


who unreasonably delay to invoke their aid.” 


In the case cited from 126 Lil. as in the case at bar, 
during the interval between the sale and the filing of the 
bill, the property in question became largely enhanced in 
value, though originally but bare security for the debt. 

Trish ¥. Antioch Coll, supra, |. 484. 


The vice of the Master's report, and of the decree 
based upon it, seems to be a failure to properly appreciate, 
and give due importance to, the consideration of the char- 
acter of the circumstances, situation, surroundings, and 
reasonable belief of the Slevins, at the time they entered 
into possession of the lands in questioi, as giving legal 
effect to the act of taking possession, and as establishing the 
status and capacity of theirsubsequent possession. For un- 
less the court can find from all the circumstances surround- 
ing the transaction, that at the time the Slevins took pos- 
session, they either knew, or were bound to know, that 
they were entering into possession in the character of trus- 
tees, and not in their own right unineumbered by any 
implied equitable duty to third persons, then, we submit, 
the court can not properly find that the Slevins entered 
into and held possession as mortgagees, or are chargeable 
as such. 


The Master cites as law in support of his findings as 
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to the extent of the liability of the Slevins, the following 


authorities: 
Mosier v. Norton, 83 Il]. 524. 
Clark v. Finlan, 90 ll. 247. 
MeConnell ve Hullabush, 11 Ul. 70. 
Roberts v. Fleming, 53 Ill. 20. 
llarper vy. Li, 70 Il, 58. 
Jones on Mortgages, § 1125. 
Bigler v. Waller, 14 Wall. 297. 


Mosier v. Norton, §3 OTN. 524. was ua bill for the fore. 


; 
i 


closure of a mortgage. The bill alleged moneys paid for 


redemption of the land under a prior mortgage. The de 
fendant answered admitting the mortgage and the pay 
ments of the redemption money, and claimed that the 
mortgagee had taken possession of the mortgaged prem. 
ises on Mareh, 1862, and had received rents since that 


time. There was no controversy in the case but that 


Mosier, Mnortgagee, hud iW fact entered into posse Sslon af 


the premises as mortgagee. Ife had entered into POssessiOn 
in 1862, and hal not prior to that time, nor since down to 
the filing ot the bill to foreclose, acquired any title, elt he I 
by foreclosure or otherwise, to the property. Obviously, 
the only character that could be given to his possession 
was that of mortgagee. Otherwise than as mortgagee he 
had no shadow of right to take the premises, and as a mort- 
gagee has that right after condition broken, or before, by 
agreement with the mortgagor. Mosier’s entry was of 
COUrSe as mortgagee rather than as trespasser, for res. 
passer he was not, as he entered rightfully, 

In Clark v. Finlan there was a deed from Finlan to 
Clark, absolute in form, but by the express or implied 


agreement between the parties at the time of its deliv- 


ery, intended to be a mortgage. Upon that theory 
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it was. that the court considered the ease one in which 


the possession of Finlan would be regarded as that of 


mortgagee; the understanding between the parties be- 


Ing that Clark was a mortgagee, and, therefore, a trustee ; 


and when he took possession he did so with the knowledge 


that he would have ft necount to somebody for his niali- 


agement of the property. It was a mortgage in fact, that 


is, in equity, though not on its face. The only right that 


Clark had to enter upon the property, which gives char- 


acter to his entry and possession, was that of the holder of 


the property as security fora debt: which earries with it 


the lability to account for the use made of the property. 
McConnell ve Hullabush was a bill by MeConnell to 


redeem from «a mortgage executed by his grantor. It is 


expressly stated on page 69 that the rights of the defend- 


ants, as assignees of the mortgagee, to an interest In, or 


lien upon, this land, were derived from the defendant un- 


der the mortgage, aud by virtue of those rights they main- 


tained possession and received the rents and profits. There 


Was no question made in the ewse but that the only char- 


acter in which the defendants had entered into possession 


of the lands in question was that of the original mort- 


Tagrees, 


The entry was under the mortgage, and as holding 
* L ‘ ‘.. 


the land as security for the debt. 


Roberts v. Fleming was a case where a trustee undera 


mortgage containing a power of sale, had purchased at 


his own sale. This was held to so invalidate.the purchase 


as that the rights of the mortgagor remained precisely the 


same as though no sale had been made. 


Harper v. Ely was a case of the same kind, where a 


mortgavee who had taken possession under a deed of trust 


with a power of sule, had on default, sold the premises, 


purchasing it himself; and that sale being, for the same 


a RRR cetera 


as mortgagee remained, 


purchased at his own sale. 
by the deed itself. 


These CuSeS above cited 


mortgagee. 


chargeable as trustees. 


no express right of entry. 


powers. 


peals, p- ‘, 


Co. as security for a debt. 
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mortgage upon the property. 


all 


See the comments above, pp. 5&8, 39, 


Parkinson Vv. Hanbury, L.. 


eoneede 


or 


reason as stated in Roberis v. Fleming, void, his character 
Possession had been taken under 
the mortgage deed containing the power of sale. 
The reference to Jones on Mortgages is simply a 


statement of the rule that applies to mortgagees In posses- 


The right of entry was given 


‘assure 


session as mortgagees; and unless they did, and if they 


sion, and begs the question of the character in which the 
possession was taken, 
Bigler v. Waller was also a case of a sale under a deed i 


of trust with a power, declared void because mortgagee 


thie 


character In which the party took possession to be that of 


[n the case at bar, we deny that the Slevins took pos- 4 


took possession in any other character, they can not be 
The Slevins mortgage contained no power of sale and 


on distinetion be- 


tween foreclosures by bill in chancery and sales under 


k., 2 Eng. & Irish Ap- 


constituted a 


by a deed containing power of sale on three months’ notice. 


‘Thereafter Parkinson 


ation turned over the possession of the premises to Han- 


Parkinson mortgaged certain premises to Chambers 


Thereafter the premises were transferred to Ilanbury & 


This 


second 


be- 


came embarrassed in business, and for a valuable consider- 


“. 
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bury & Co., who were to act as his agents to collect the 
rents, ete. Thereafter the executors of Chambers, the first 
mortgagee, under a power of sale contained in his mort- 
gage, sold the property to Hanbury & Co.; but the sale be- 
ing without the three months’ notice required, it was after- 
ward declared to be invalid. Hanbury & Co., however, 
had received, after the execution of the deed from the ex- 
ecutors of Chambers, certain rents received from the prem- 
ises in question. Thereafter, a bill was brought by the 
administratrix of Parkinson against Hanbury & Co. for an 
accounting of the rents received from the premises, whom 
she treated as mortgagees in possession. But the Ilouse 
of Lords held that they were not chargeable as mortgagees 


in possession; the Lord Chancellor saying, on page 8: 


“It is very clear that in the peculiar case of a mort- 
gavee who chooses to assert his rights by taking possession 
of the mortgaged estate, and who is not bound to render 
any account to the mortgagor, if the mortgagor sues for a 
redemption of the property, the mortgagee who has so 
taken possession is bound to account, not only for the 
rents and profits which he has received, but also for every 
thing which he might have received but for his own will- 
ful default. That, | believe, is the only instance in which 
a person in possession of an estate who is called upon to 
account, is made answerable for that which he might have 
received but for his wilful default.” 


And further on, at page 4, coming to consider the ef- 
fect upon the liability of Hanbury & Co. by reason of the 
invalidity of the sale to them under which they had taken 


possession, the Lord Chancellor says: 


* Now, that sale having been held to be invalid, it is 
contended on the part of the appellant that these rents 
having been received without any right under the memo- 
randum of agency, or any right under the purchase from 
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Chambers, that, therefore the only title which the defend- 
ants can pretend to for the receipt of these rents must be 
in their character of mortgagees. . . . It may be, my 
Lords, that they were not entitled to receive those rents at 
all, that is putting it in the most unfavorable way for the 
defendants. . . . But it is perfectly clear that thes 
never assumed to receive those rents as mortgugees, and 
therefore, if it is only where a mortgagee asserts his stro (7 
right by entering into possession and receiving the rents 
and profits, that, when he is eanlled on to account, he his 
to account not only for what he has received, but also for 
that which he might have received but for his own wilful 
default; that prineiple can not certainly apply to this case. 
My Lords, it appears tO me to be Inipossible to pout re 
case in the way in which it was ingeniously pat by J/r. 
Darhy, that the sile by Chambers 's executors having be li 
decreed to be invalid, there was no other title on which 
the defendants could possibly be an POSSession ercepl t} at 
of beiny mortgagees, and that. theretore, retrospective Vy, 
it must be considered that their possession must be applied 
to that title as mortgagees, and to no other. [apprehend 
that it is perfectly clear that that can not be maintained.” 


And, again, Lord Cranworth, in delivering his opin- 


ion, on page 15, says: 


es Then COMMCS the other point, \\ hether or not the i‘AC- 
counts Which were directed in respect of the occupation of 
the Royal Cal: public house ought to have been directed 
charging the defendants both with the receipts and with 
that which, without wilful defauit, they might have re- 
ceived. It is meant to charge the respondents with being 
in receipt as mortgagees upon two grounds. That which 
Was insisted upon mainly was this, that their title, which 
they acquired under Chambers. Ot) the an ot (letober, 
1834, although supposed by them to give them a title as 
purchasers, really was a tithe whiel only put them in the 


place of Chambers, and Chambers was merely ai mort- 


gagee. I think that it is perfectly clear law that when a 


ee 
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person becomes possessed of a property, though erro- 
neously supposing that he is a purchaser, if it afterward 
turns out that he is not to be treated as a purchaser, but 
only as a person who has a sort of len upon the property, 
that does not make him a mortgagee in possession within 
the meaning of that rule which charges him with wilful 
default. What was the origin of that rule | do not know, 
and it is not very clear, or very distinctly laid down in the 
cases; but it seems to me to depend upon this: that the 
party taking possession must have known that he was in 
POSSEssion its mortgage: : That seems to me to be essential 
to the rule.” 


And Lord Westerbury, in delivering his opinion, on 
pages 15 and 16, says: 


It is difficult, perhaps, to ascertain the omgin of the 
rule, but [T take it to be this—that when a mortgagee, by 
virtue of his mortgage, claims to receive the rents and 
profits, he is regarded in a court of equity iis the bailiff of 
the mortgagor. ut it that ground is referred to 
us the foundation of the practice, it must of necessity fol- 
low, that the party receiving receives in the character to 
which that relation of bailiff and principal may be prop- 
erly imputed; and consequently it would follow that if the 
mortgagee takes in another character, more especially if 
he receives in a characte! adverse to the right of the mort- 
gagor, then it would be impossible to aseribe to him. by 
any inference of law, the conclusion that he intended to 
tuke possession, or to receive the rents, as the bailiff of the 
mortgagor, or that that relation could properly be imputed 
to him.” 


We have not been able to find a case where the reason 
of the rule has been better stated than in the foregoing 
opinion of the Tlouse of Lords. Nor have we been able 
to tind a case where persons, who, like the Slevins, pur- 


chased at a foreclosure sale (not under a defectively exe- 


cuted power of sale, as in the two cases in Illinois, and the 


AO 


ease in 14 Wallace, above mentioned, but under foreclosure 
proceedings in equity, such as are set forth in this record), 
and after the expiration of the statutory period for re- 
demption, take a deed for the premises, have been held as 
mortgagees in possession, Where the fact was uncontro- 
verted that they in fact made no entry upon, and in fact 
took no possession of, the mortgaged premises as mort- 
gagees; but entered supposing they had, and having a 
right to suppose they had, a valid title as purchasers. 

The Master tinds that the cvidence shows that the 


Slevins had 


“reason to suppose when they entered upon possession of 
the lands under the Barkley deed, in 1863, that they en- 


ee | 


tered as owners and not as mortgagees.” (Rt., p. 168.) 


Coming now to the third and last proposition, and as- 
suming that the Slevins’ possession was not under their 
deeds, but under the mortgages, we submit that they are 
not chargeable with the timber that was carried off, for in- 
quiry into that was not warranted by the reference to the 
Master. The only matters of waste he was directed to in- 
quire into (see R., p, 29) were those of removal of fences 
and buildings. Upon this point the Master finds (R., p. 


165) as follows: 


“Tt is obvious that the loss of the timber was largely 
a consequence of the neglect to fence, or to muintain fences. 
The responsibility of the loss of the timber rests, there- 
fore, fairly upon the defendants in the original bill” (the 


Slevins). 


This is an astounding statement ; for, if we understand 
it, it is that a fence around a tract of sixty or seventy 


acres of woodland will. prevent the timber from being 
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stolen. We should be inclined to think that a man who 
will cut and steal a piece of timber, will certainly see to 
getting it through orovera fence; and we can not see what 
significance the question of the fence has. 

It is G. J. George’s negligence in leaving the fences 
down so the trees could get away that is here charged to 
the Slevins, as George was the agent of the Slevins. But 
it does not appear by the evidence that George was in fact 
negligent about this timber, for Harvey T. Stewart, one of 


complainants witnesses, testifies (R., p. 45) as follows : 


“G. J. George told me to let no one take timber off 
the land.” 


Nor are the Slevins chargeable (even upon the above 
assumption) with rents or profits that might, by prudent 
management, have been derived from the lands. Even 
upon the best showing that can be claimed for the com- 
plainants, the liability of the Slevins asin possession under 
their mortgage can not hold them to any stricter account 
than that of the grantee of an absolute deed which ts by 
a court of equity afterward held to be a mortgage. In 
such cases courts have distinguished between the strict 
liability of the mortgagee who knowingly enters into pos- 
session, realizing that his entry is in the capacity of mort- 
gagee, and the case of such a grantee of a deed subsequently 
declared to be that of a mortgage. The courts have in 
this way clearly emphasized the importance of the belief 
of the party entering into possession. 

The Slevins, on the faets in this case, had much 
stronger reason to believe their titie to be as absolute 


owners, than the equitable mortgagee above mentioned. 


Barnard v. Jenison, 27 Mich. 230. 


It was a bill to redeem from a deed given by way of 


security, and for an accounting as to the amount due. The 
defendants had been in possession, receiving the rents. 


The opinion is by Judge Cooley, who says on page 251: 


“The conveyance of the Barnard House property to 
the defendants, though by deed absolute in form, was ut- 
questionably by way of security merely, and the complain- 
ants were entitled to redeem. But the allowance to com 
plainants for the rent of the premises while held by defend- 
ants appears to us on the evidence to be excessive. We 
do not think the defendants were exactly in the position 
of ordinary mortgagees who tuke possession by Way of en- 


forcing their security.” 


Morris v. Budlong, 78 N.Y. 545. 

This was a case of a deed absolute on its face, but 
shown to be intended as security for a loan, and there- 
fore, in equity, a mortgage. The bill was tor the caneel- 
lation of the mortgage and for an account. The court say, 


‘ rg AAS ° 
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“That the farm was not worked toits fullest capacity, 


furnishes no ground under the circumstances of this case ° 


for an enlarged liability. A provident owner might not 
do that, and there is no fact stated trom which the willful 
default of Budlong in this respeet could be found: nor 
has it been. Ile is not, in unyv selise a wrong-doer, Tle 
went into possession under the legal title, taken with the 
knowledge of Mrs. Morris, and continued under cireum- 
stances which might well have induced a belief that he 
was in fact the owner of the estate, subject only to an 
agreement to sell. Ile was not technically at any time a 
mortgagee in possession. There was no mortgage. The 
character is cast upon him by the application of equitable 
rules to an oral agreement easily susceptible of two con- 
structions: of which the one chosén is in direet contradie- 
tion of the written instruments which display his title; 


and he is therefore chargeable only with what he has re- 


ceived, and not with What he might have received.” 


|The opinion then cites with approval the ease of 
Parkinson vy. Hanbury, from the English and Irish Ap- 


peals, supra, 


We contend that, even as against mortgagees who 
have taken possession (and @ fortiori, as against those who 
have entered in a capacity inconsistent with the character 
of mortgagees, and in the honest belief that the equity of 
redemption had been cut off and that they were absolute 
owners), the rule is, that unless there has been a wilful 
default by such mortgagees, or such gross negligence as is 
equivalent to fraud, in failing to obtain rent from the 
premises, they can not be charged beyond his actual re- 


ceipts. 


1 Vernon, 45: “A mortgagee shall not account ac- 
cording to the value of the land, viz: He shall not be 
bound by any proof that the land was worth so much, un- 
less you can likewise prove that he did actually make so 
much of it, or might have done so had it not been for his 
willful default: as if he turned out a tenant that held it 
for so much rent, or refused to accept a sufficient tenant 


that would have given so much for it.” 


Even if a mortgagee shonid turn out a snflicient ten- 
ant, that act might charge him with the loss of the specific 
rent which would have been obtained from that tenant 
for the time and premises so lost and vacated. It could 
not create a hability to pay on the rest of the property or 
the balance of the time. us to which there had been no 
such wilful cause of loss. 

See also Parkinson v. Hanbury, supra. 


In this connection, and as bearing upon the exorbitant 
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method of charging the Slevins adopted by the Master. 


we call attention to the fact that the Slevins were re«1- 
dents of Ohio during all this time: they managed the  * 
property from a distance through agents. It was not im- ‘6 om 
proved property, save in a technical sense, by reason of ¢ 
having been, to some extent, fenced. They therefore, 
hay be said to have bestowed pon it that attenti Nn 
which a non-resident owner would bestow pron like per })- 
erty similarly situated. 

Turney, however, lived near to these lands, at least 
from 1869 down to the date of the decree, December 51, 
1879; and he knew, andthe Slevins did not know, whether 
the property could be better managed, better fenced, or 
better cultivated than it was. 

The letter that the Slevins wrote to their agerit, 

? > 


George, dated February 19, 1877 (R., pp. 73, 74), shows 
the Slevins giving such heed to the welfare of the property 
aus an owner would, under the circumstances. They did 
not choose to make an improvident lease, or a lease on 
those terms. They made a counter offer to TLolmes, as. it 
appears by the letter; yet, the refusal to take Holmes’ first 
proposition to put up fence in lieu of rent for aterm of 
three years, is seized upon br the Master as sufficient proof 
that the Slevins could have got an exorbitant rental for 
every acre of the land that was not timberland, during 
every month ot the entire sixteen years. 

Lam now calling attention to the faet that it was com- 

TS? 

plainant. and not the Slevins, who were near these lands » 
and knew their condition and their possibilities. 


See Mosi. r es Norton, ci Ills. O35. 
This is one of the cases cited by the master, as re- 
ported in So Ills. 582. It came a second time to the Su- 


preme Court of Illinois, who say (p. 68): 


} 
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“The court below erred in decreeing that complainant 
should account for the reasonable rental value of the lands. 
This was a departure from the rule prescribed by this 
court when the cause was here before. . . . Of course 
he would be answerable for any gross neglect which might 
result in loss to the mortgagor, whose premises he holds. 
Any more stringent rule ‘han this, it seems to us, would 


be unjust and unreasonable.” 


There is no evidence in this case sufficient to charge 
the Slevins with gross negligence in the management of this 
property. The eomplete answer to such a charge is that 
the Slevins believed, and had a right to believe, that from 
the 21st of April, 1865, they were the owners of it, and as 
owners they employed agents to look after it; agents, 
Whom the testimony shows were men of standing and 
character in the community; agents near the property. 
Regarding it as their own, they did that which it was the 
part of a prudent non-resident owner or manager of the 
property to do, viz: to pay the taxes, remove squatters, 
and dispose of the land by sale as opportunity offered. 


Further on, in Woster v. Norton, 100 IL, supra, the 


— 


eourt sav. on pace rae 


“Complainant lived in another county, twenty-five 
miles distant from the premises, and he seems to have 
trusted to the honesty of his tenant to deliver, and of the 
receivers of the grain to send him, his share of the crops. 
In the affairs of life, trust is, and must be, reposed in 
our fellow-men. . . . Further, the defendant Norton, 
lived at Galva, only tive miles from the land, and the near- 
est railroad station where the grain was delivered. He 
was concerned in the matter, and should have taken inter- 
est in it, and had opportunity to know how the farm was 
run and managed, and what amount of rent was being re- 
ceived. It there was any thing wrong, or any cause of dis- 


satisfaction in any respect, negligence is rather chargeable 
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on him in not making communication thereof to complain- 
ant. A similar circumstance is adverted to in Llughes v. 
Williams, 12 Vesey, 493, cited in full on page 4494, 3 Pow- 
ell on Mortgages, as showing the duty which the mort- 
gagor owes the mortgagee, in this regard, Where the ques- 
tion was, whether the mortgagee should be charged with 
the rents actually received, or a greater rent, which it was 
claimed he ought to have obtained. Lord Erskine, in de- 
livering judgment, said: ‘Another circumstance was that 
the mortgagor, if he knew that the estate was underlet, 
ought to have given notice to the mortgagee, and to have 
afforded his advice and aid for the purpose of making the 


estate as productive as possible. [In this instance, not only 


such notice Was hot vive, but during the whole period if 


sixteen Vears, While the mortgagor Was out of POSSess 10 be 


he never stated that the estufe Was hot hianaged its t 


might be. These are observations which are pertinent to 


the present case.” 


So thev are pertinent to the case at bar, and so the 
Supreme Court of Massachusetts considered them in the 
‘case of Gerrish v. Black, 104 Nass. 400. 

The Master in that case (as appears hy the opinion (>t) 
page 404) had taken as the standard, such care and dili- 


gence in leasing the mortgaged premises and collecting 
the rents asa provident owner in charge of the property 
would exercise, and then®had estimated what the several 
tenements ought to have rented for during the several 
years of the defendant’s possession, deducting in some in- 
stances a certain percentage for the time during which, 
through the scarcity of tenants, the premises, with reason- 
able care and diligence on the part ot the lessor, would 
have been vacant, through lack of tenants. 

The court, on page 405, after considering the amount 
of the rents reported by the Master as chargeable to the 


mortgagee, say : 


D7 


“fn reaching this, the Master, as against the actual re- 
sults of the defendants’ management, seems to have given 
too much importance to the testimony of the plaintiff's 
Witnesses, Who were called as experts to fix, with reference 
to the several tenements, the rent which in their opinion 
ought to have been received during the several years 
Which had passed. se 

* Where the mortgagee enters only into the receipt of 
rent from tenants who hold under him, and, from the fvet 
that he resides at a distance, must rely npon agents to man- 
age the estate, and where there is a lack of other proof to 
show want of due care and diligence, it seems to us that 
such estimates ouglit not to control. In the same para- 
graph in which Chaneellor Kent defines the duty of a 
Inortgagee in possession to be that of a provident owner, 
he also says he will be accountable for the actual receipts 
of the net rents and profits, and nothing more, unless they 
were reduced or lost by his willfal detault or gross negli- 
gence. + Kent Com. (6th ed.) 166. 

“And it is said a mortgagee will not be obliged to ac- 
count according to the value of the lands; he will not be 
bound by any proof that the land was worth so much, an- 
less it can likewise be proved that he actually made that 
sum of it, or might have made it had he not been guilty 
of fraud or wilful deceit, as, if he turned out a sufficient 
tenant, ete. For it is the laches of the mortgagor that he 
lets the land lapse into the hands of the mortgagee by 
the hoh-payment of the money. ; 

“Inthe case at bar, it must have been contemplated 
by the original parties to the mortgage, that, in case of the 
plaintiff's default, the mortgagee, who lived in) Maine, in 
tuking possession of the estate would be obliged to rely 
upon the management of agents. (The premises were in 
Massachusetts.) The executor and present defendant also 
resides in Maine. . . . There is no charge of bad faith; 
and there seems to have been no temptation to manage 
the estate, so far as rents were concerned, other than for 
the best interest of all concerned. Upon the whole, we are 


Os 


of opinion that the mortgagee was held by the Master to too 
strict liability for rents beyond those actually received, and 
the case is re-committed to him for revision in this respect.” 


It will be noticed that the Master, in that case, miade 
allowances for loss of rent from svarcity of tenants, 

In the case at bar there is no proot that forall the 
sixteen years from July 21, 1865, to December 31, 1879, an 
unbroken series of untailing tenants were to be had for 
any, still less for every, acre of the two hundred and sev- 
enty acres of this property. No witness testified that in 
Wayne county, Illinois, between 1865 and 1879, there 
were no bad vears, when property of this kind could not 
be rented, or if rented that full rentals could always be 
collected. There was no testimony that this property, 
during these sixteen vears, was exempt from such losses i 
rental as are Incident to all property—inevitable to rough 
tracts of land like this. 

The testimony in, that it was mostly prairie, Depo- 
sition of Charles A. Beecher, Ro pp. 70 and 72: Thomas 
LL. Cooper, R. p. 75: G. R. George, R. p. 80; John TL. 
Nichols, R.p. 98; Alexander Richardson, R. p. 95: William 
Whittaker, R. p. 99; L... Rider, R. p. 101; E. 8. Blaex, 
Rn. p. 104; John Rankin, R. p. LOS; James IL. Nichols, it. 

Nichols says, and he 1s corroborated by others, that 
these lands were not only not under fence, but they were 
‘out on the commons, _ 

In the ease of New Orleans v. Gaines. 131 U.S. 191. 
this court used language which applies here. The court 
was, by its judgment, reducing the magnitude of a Master's 


findings tor items charged as “value tor use.” Mr. .Jus- 


tive Bradley, in delivering the opinion, on page 217, says : 


* There are hundreds of acres in the vicinity of Wash- 
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ington, for example, lying open and in common. A Ger- 
ran gardener may purchase a small lot, and by his indus- 
try make it produce a large revenue ; and another might 
erect a saloon and get a reasonable custom. But it wouid 
be impossible to convert the entire suburbs, consisting, 
perhaps, of more than a thousand acres, into market gar- 
dens or beer suloons, or to build cottages or rows of houses 
on them to any advantage. The small examples are ex- 
ceptions. Large outlying tracts have to abide the natural 
growth and spread of the city. They may lie unproduc- 
tive in the hands of the most provident inan for years.” 


We do not cure here to sift the testimony, which is con- 
Hicting, as to whether the property was fenced or not, or how 
much; but we do insist that it is shown, bevond contro- 
versy, that much of this property layout on the commons, 
and through it ran a county road.  Beecher’s testimony 
(Kh. }?- q2): 

“The people traveled over it, and had about as much 
possession of it as Slevin. I mean by that, it lay out in 


the commons, and one of the principal roads of Fatrtield is 
over this property.” 


This is not disputed. And vet, for every acre of the 
two hundred and seventy acres not covered with brash or 
timber, the Master charged the Slevins with a net rental of 
three hundred and fifty dollars, for sixteen years. That is 
to say, it is a rental in addition to the taxes and other ex- 
penditures on the lands that the Sievins paid during the 
same period. 

No allowance for bad years; no allowanee for default 
of tenants; all the wel] known incidents of property, dimin- 
ishing its rental in some years, Wiping out its Income in 
others, are ignored; but visionary, constructive rent is 
heaped up against the Slevins with a recklessly liberal hand, 


as if to punish the Slevius for some actual wrong committed, 


ee a Nm a gt 
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(‘onsider the situation. Adams had borrowed from the Slev- 


ins; he had defaulted repayment for nine years ; the mort. , | | 
gages were then duly foreclosed; sales made on foreclosure <4 
The statutory period for redemption elapsed, and deeds _ 
were made to the Slevins and placed on record. This was in 2 f 
1863. By the recording of these deeds, if not otherwise, no- ‘ 
tice was brought home to Turney, who lived near by, that the . 
Slevins claimed to be the owners of these lands. Then, for | 
over sixteen years, Turney stood by, knowing, or fairly as- | 
sumed to know, the actual condition of the premises, | 
whether rented or not, and tor how much; whether fenced 
or unfeneced ; whether subject to joss of timber by thieves 
or not, and how much. 
Does his attitude betore the court in this case, entitle 
him to favor? Should a premium be placed upon such 
laches and delinqueney as here exhibited by complainant * bf 
For what owner of mortgaged property would promptly 
pay lis debt, if laches and default are to be rewarded as 
lavishly as in these proceedings below % 
If Turney had not mortgaged his property, or if, hav- 
ing mortgaged it, he had paid his mortgage off in 1863 
and taken possession, it will not be pretended that he 
would have received tor every vear down to December 3}. 
S79, three hundred and fifty dollars per annum in excess 
of taxes, costs and repairs. No Wayne county farmer 
ever found such a bonanza in his prairie, as Mr. Wison 


constructed for Turney out of those sixteen years of net : 
theoretical rents, © af 
Taking Turnev’s and Adams's own statement in their 
amended bill iis fixing the value ot this property at S10 
per acre in 1875, this rental of 8350 on two hundred and 
seventy acres is equivalent to thirteen per cent net per 


annum. Rather an attractive investment. 
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So that the result is, by the decree below in this case, 
tuat Turney has, by continuing in default, and by adding 
one delay to another, succeeded in accomplishing a success 
in the rental of his property which no actual experience 
could have paralleled; and out of these fabulous rentals he 
has had accomplished for him the payment of his entire 
mortgage debt and interest on it, together with taxes on 
his property, and all charges for repairs upon it; has had 
repaid to him the shrinkage in the value of fences from 
natural decay ; has got a large sum in payment for tinrber 
that was stolen from the woodland by thieves, for whose 
thefts, if he had been in actual ownership himself, he 
would have been remediless; besides all this, he has got 
back a lot of prairie land that has recently increased in 
value, and a balance of $77.58 against the mortgagee. 

So that, upon the whole, tu be a delinquent mortgagor 
in Illinois—and the more persistently delinquent the bet- 
ter—is a not unenviable position, if in the neighborhood 
of a liberal Master in Chancery and a court inattentive, at 
times, to the law. 

Even if this court should consider that the Slevins 
took possession as mortgagees, we do not believe the 
Slevins can on this record be held chargeable upon any 
such harsh theory as that laid down by the decree and the 
Master's report below. 

It is so excessive as to be, from the standpoint of the 
Slevins, in the nature of an unjust penalty inflicted for no 
offense. From the standpoint of Mr. Turney, it operates 


as a new, but, we submit, erroneous, way to pay old debts. 


The surprising results reached by the court below are 


due: 


§2 


To ignoring the pleadings. 
To misapprehension of the testimony. 


To forgetfulness of the law. 


Appellant asks that the proceedings and decree of the 


court below be reversed and the cause remanded, with i 
structions that the bill of complainants be dismissed, 
JOSEVPIL WILBY, 
For Appeilant. 
KITTREDGE & WILBY, 
OF Counsel. 


CincinNAtl, January 15, 1890. 
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a STATEMENT OF THE CASE AND BRIEF OF JOHN M. PALMER 


: FOR APPELLANTS, 

‘ . ee. . . . 

° On the 24th of Oetober. IS74,. Leander J. S. Turney exhib 
a a 

2 ted his bil) in equity in the Cireuit Court of Wavne county, ip 


the State of Lhinois. against Join Slevin and James Slevin, in 


he claimed title im fee simple to the east half of section 


4. 


A ee 6 an ie 
=~ 
~ 


thirty-six, township No. one, sonth range seven, east ot the 


first principal meridian, lying in Wayne county, Llinois, except 


- 


thre southwest quarter if the south: af quarter of sd section. 


ind ¢ aimed by like title the northwest quarter of the north- 


west quarter of section No. six, in township No. two, south 


: "Cay, te MOP = hai poi '. 


~ 


range seven, west of the first principal meridian, in the same 


county. 


He alleges in th: bill that he was then in possession of the 
lands deseribed. “anc that Jolin Slevin and James sSley in (*)ti- 
zens of the State of Odie, pret nd to be the owners of s: hi land 
unde) ‘ decree ol foreclosure rendered 1 Clinton COULTY Llii- 
nois. That said possession and title is void in law and equity, 


ancl Ms ty eloud aor) the title ol said complainant. — 


{ pou the allegations quoted above, the bill prayecdt ‘that 
sai pretended lee si) hela by the said defendant be “eT { i] le 


and cancelled, and the title of the complainant be quieted.” 


()n the L4th day of August, IS76, a paper was filed an the 
oftice of the clerk of the Cireuit Court of Wayne county, whieh 


is called “An Amended Bill.” 


Leander J. SS. | irhey ind liobley 1). Kidlams are the (?} 
plainants in this bill. They allege that Turney was the owner 
of the land | seribed in the origin 1 bit] ercceptl the tract List 
mentroneca iM the bill, uit Is deseribed is bye lg In rage «& crit 


south 


The bitl alleges that Turney, on the Lith dav ot Apm! 
1874, was the owner of the lands before deseribed in fee simple. 
and on that day conveyed them to Adams, his eo-complainant 


who was in possession of the same 


The lands were alleged to be of the value of ten dollar: pe! 


’ 


acre, an nevrecate value of S5.600. 


It was then charged that on the 22d day of July. L863, the 


defendants, James L. Slevin and John Slevin, placed upon the 
records of Wayne county a deed purporting to be made by 
Joseph G. Barkley, Special Commissioner appointed by a de- 
cree of the Cirenit Court of Clinton county, of the August 


term, TS6t), 


lt was then charged that in the deed made bry burney to 
Adams, he warranted that said lands were free from all ineum- 
brance: that there was no sueh decree of the Ciimton Cireuit 
Court authorizing Barkley to convey Turney's title to the land 
to James L. and John Slevin, and that the deed of Barkley to 


them was a cloud upon Adams’ lawfal and equitable title. 


lt further alleged that Thomas Ek. Slevin, who succeeded 
tothe rights of James Slevin, who is deceased, and that he, with 
John J. Slevin and August Irum, have an mterest in the lands 


by virtue of an assignment of John Slevin’s interest. 


Phe persons named are made lefendants to the bill, and a 
‘ecree prayed that tiie dleec| trot barkley to the Slevin be he 
declared to be a cloud upon Adam s title and caneelled. 


On the 26th of October. IS76. John Slevin and Thomas E. 


; 
: 


Slevin. Joho EF. Slevin, August Tram and Anthony Shouter, 


. 


tiled their answer to the complainants’ bill. 


ln the answer they say, that on the Ist day of January, 
1853, L. J. S. Turney was the owner in fee simple of the lands 
in said bali contained, but that on the 2ist dlay of November, 
1853, he executed to J. and J. Slevin a Inortyage deed to the 
sail lands for the sum of *2,000, which mortgage was duly 


recorded in the recorders oftice of Wayne county; that after- 


; ’ , i wd | 
’ ‘ ° ’ ‘ , % he) 48% P 
Wards, on the L'th day of MPecember, IS.>4. sHiltid (HTS Wel 


by Joseph G. Barkley, Master in Chancery of Wayis 
by virtue ot a deeree of foreclosure, bad in the Clintol 


Cireuit Court, rendered at the M i} Perm, LSob, at whic 


Charles A. Deeche) became thi purchase of . ic bet} ls. ftti 


Whom a certificate of purchase was Issued, por which ee 
cate, on the 2Ist day ol July, I865, a deed was executed 
ariel SD. Slevin, i the ANSI FLeCSs oft ~Aid Deecher, while if a 
made by Barkley, Master in Chancery of Wayne count: 


is reeorded in book P.. on page dol), 


They farth -r answer that they claim tithe under a foree 


{ 


ure and a certain mortgage executed on the 6th day of Septe 


_ 


ber, LSol, by Turney and Charles A. lldridge, amd vise ui 


the toreclosure of a certain other mortyvage executed July 
Soo, by said Turney to Edwin Beecher, both of which 
cages were included in the said bill desertbed. aud wes 


closed at the same time. and that J. and J. Slevin. thet 


tt 


: ‘ ) ‘ 
tees mie heirs ani leo] representatives, nave been j ‘Mes eaeee 


(tis pO bet Lae oft said lances iieie Hd leed for Peace) 


j 


! ~)>7 *) 
since July Bist. TS. 


bhey further answer that on the 1LO0th day of cline 
the vile rit (>| Way county, li lineods. Xe cuted il (oe | 
lands inentioned in complainants’ bill. on the certificate of 
| } ; a. | ; | | “| i _ ) . “ ‘ ' ° 
Chuse hele '\ sald -bobn ! ePVIn, tol the taxes, literests 
costs on said lands, due thereon for the vear TS50. whic! 


is recorded in book N, on pice 42. Defendants den 


their deeds are a cloud upon the title of the complainants, 


that in truth and in fret. they, the defendants, are the legal 


' 


th 


t 


' ; 


equitable owners of the land, and that they have been and 
the constructive possession of the same, and have 

id all the taxes assessed thereon since the year 180%. They 
leny that complainant, Turney, was the owner of the lands up 


\nril Lith, ISS5, and they further deny that Adams has the 


eustody or is ip possession of the land, but that in truth and in 


- 

* 
a 
onus 
-« 

~ 
- 
apes 
- 
= 
oaad 
- 
=> 
a 
names 
~ 
f 
o 
~<a 


lands with full knowledge of 
the rights of the defendants. and in the face of their undisy uted 


ind open possession, and that he paid no consideration for 


At the Oetober term. US76. an Lp )yok cation was made by the 
complainants, Turney and Adams, to transfer the cause trom 
the Wayne County Cireuit Court to the Cirenit Court of the 
l nited States for the Southern District of [Ihnois. This appl. 

tion was allowed and the cause transferred accordingly. 
Jolin Slevin. Thomas E. Slevin, James S. Slevin and John 
Slevin. \uens brm | Anthonv Shouter. Trustees of J. A 
J. Slevin & Co., filed their eross-bill in the eause to the Cireuit 


Court of the United States for the Soathern Distnet of I[h- 


ri¢chis Ti) thy | } \ ’ ’ S44 
I | ' i] : tira 4 +} (itl —T in 
he eross-bill alleges that, on the 6th day of September, 


IS51, Turney and his wite made, exeeuted and, delivered, to 
Charles W. Eldridve, their deed of mortgage upon the east half 
of seetion thirty-s ¥ (560), in tow! ship one (1) south of range 
seven (7 jenst, situated in Wayne county, Illinois, to seeure the 


payment of a certain promissory note executed on the 6th day 


of September, by Turney to the said Charles W. Eldndge, for 


the suin of S9Y0C.00, with interest thereon from the date of said 


Lijit’ 
note, which note was taken for the purchase mouey of sald 


lands; which mortgage was duly recorded in Wayne co: 
that afterwards, on the 6th day of November, ISo6, tldricly: 
tiled in the Cireuit Court of said county, his bill in chancery to 


foreclose sald mortyvaye to pay the aforesalcl note, pak ing 


Turney and wife and others respondents; that Turney and wife 


were served with process, that at the April term, LSob, the said 


Cireuit Court of Wayne county, upon application of Turney, 


venue it said CHUSt Was changed to the ¢ ‘ireuit (Court « Chante ki 
county; that afterwards, at the Mary term, LSo6, of said Cour 
Clinton county, Turney answered the bill of complainants, 1 


which answer it was alleged, among other things, that Turney 
on the 50th day of July, 1855, mortgaged the east half of see. 


thon thirty-six (36), township one (1) south, rage seven 


east. to one KEdwin Beecher. aud that said east half of section 
thirty-six (36) was, on the 2d day of November, L893, mort 


to John ana James Slevin. \ eh 


eaged by the sam Turney 


auswer was filed on the 25th of May, L556 


The proceedings of u deeree purypy rting to have been ren 


dered by the Cirenit Court of Clinton county, at the May tern, 
iSob, in that cause, Is set out at length in the record, LOY tie: 


with the proceedings under which the lands in question were 
subsequently sold by the special master, Joseph G. Darkley 
[t is then alleged that on the 50th day ot July, 1855, Tan OV 
made, executed ana delivered to kKdwin Beecher, ti daed ot 
mortgage upon the east half of section thirty-six (56) and othe 


property, to secure the payment of a promissory note executed 


on the 30th day of July, 1856, by the said Turney to said 
Beecher. for the sum of 8337.00, pavable on or before the first 
day of March, 1854, with interest at the rate of ten per cent 
per annum; that afterwards, on the 27th day of November, 
1855, Deecher, for the use of James Slevin, now deceased, and 
John Slevin, filed in the Cireuit Court of the county of Wayne, 
his bill in chancery to foreclose said mortgage, and to sell the 
suid real estate therein mentioned, to pray the aforesaid note; 
the venue of that cause, it is alleged, Wiis changed to Clinton 
COURTY. The proceedings in Clinton county are then brietly 
set forth, and it is alleged that the cause was referred to the 
master in Clinton county, who found due to the complainants 
SOG OA. 

It is then alleged that a decree was rendered for the sale 
of the property for the satisfaction of said amount, and a mem- 
orandam of the deeree taken from the records is set out; it al- 
leved then the sale of the property by Barkley, master in chan- 
ecery of Wayne county, by virtue of a decree of the said court of 
Clinton county, and that Charles A. Beecher purchased the 


premises and received a certificate of purchase therefor. 


The cross-bill sets out pre weed is in a cause of James and 
John Slevin, in the cireuit court of Wayne county, a change of 
venue in that cause to Clinton county. Proceedings to a decree 
in which it is said the sum of $2,060, was found due to the com- 
plainants on the mortgage. It then alleges a sale of the prop- 
erty for the satisfaction of this montgage on the 10th day of 
January, 1807, at which Charles A. Beecher became the pur- 


chaser, assigning his certificate of purchase to James and John 
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ing them to answer the bill without oath, and asks general 


relict. 


The default of the defendants was taken from the cross- 
bill, and the cause was referred to a master; subsequently, the 
default and reference were set aside, the defendants demur- 
red to the cross-bill, and the cemurrer was sustained and 
leave given to the complaints to amend; and then amendment 
to cross-bill was filed to the June term of court, 187%. On the 
$lst day of December, 1889, the parties appeared and the case 
was heard upon the complaint’s bill and answer of the de- 
fendants; and the cross-bill filed herein, and the court found 
that Robley D. Adams was then the lawful and equitable owner 


of the land subject to the encumbrances heretofore mentioned 


The court further found that tue deed made by Barkley 
under the supposed decree of the Clinton County Circuit 
Court was without lawful authority, and were, therefore, null 
and void, and was a cloud upon the title of the complainant, 


Adams. 


[It was further decreed that John Slevin and James Slevin, 
their heirs and assigns, be restored to all their legal and equit- 
able rights, under their mortgages, of said land executed to 
them; and pay also the mortgages to Beecher and Eldridge, by 
Turney and wife, except such portion of the real estate as 
should have been paid by John and James Slevin before the 


rendering of this decree. 


It is further ordered that John and James Slevin, their 


heirs and assigns, in addition to their rights under their said 


ity 


mortgages, be allowed all taxes and interest thereon in the State 
and Federal courts, paid by them, assumed to be a lien On said 
lands, and that their said amount due on said mortgages, and 
‘axes and interest paid by said defendants on said lands, sail 
be deducted; all rents and profits derived from said land, and by 
said John Slevin and James Slevin, or those holding under then 
having such deeds as them, or those holding them, having beeu 
in possess on of said land, or any other party thereon, and 
all valuable improvements removed from said premises or de- 
stroyed by those in possession of said premises under and by 
the authority of said respondents, John and James Slevin, or 
their agents by their like authority, since they first took pos- 
session of the same, and for all moneys received by the re- 
spondents, James and John Slevin, as payment on the notes 
secured by said mortgage, all sums said respondents way 
have, either by themselves or their attorneys or agents, re- 
ceived on said notes or personal property under any jude 
meut or judgments or decrees, against the said Leander 
J.S. Turney upon said notes; also all moneys received by said 
respondents, by reason of a sale made of any other lands ex- 
clusive of the said northwest fourth of section six (6), te-wn- 
ship twelve (12), range eight (S) east, and the east half of sec. 
tion thirty-six (36), township one (1), range seven (7), was, by 
the payment of said note, either at public or private sal, te 
any person or persons whomsoever, all said sums so secured by 
said respondents, either by themselves or agents or attorneys, 
shall be entered and plaeed as a credit on said sums so seenred 


by said mortgage and a judgment for that received. 


Ll 


lt was further ordered, adjudged and decreed by the court, 
that the said respondents, and all parties holding by, 
throagh or under them, who have purehased any of the said 
lands since the filing of the original bill in this cause, surren- 
der the possession of said lands, to-wit: the east half of section 
thirty-six (56), township one (1), south of range seven (7) 
east, except the southwest quarter of the southeast quarter of 
section thirty-six (36), township one (1) south range seven (7) 


east, heretofore sold Oliver Holmes. 


And said respondents, John and James Slevin, and their 
heirs, and all persons holding for them, shall also surrender 
possession of the northwest quarter of section six (6) town- 
ship two (2), south of range eight (8) east, in Wayne county, 
[llinois, to Robley D. Adams, whenever they shall be notified 
by said Adams so to do; and also surrender with it a certified 


copy of said decree. 


It is also ordered that this cause be referred to John 
A. Jones, Master in Chancery of this court, to make a report 
of evidence in this cause according to the foregoing decree. 
The report of the master was filed September 16th, 1880. He 
reported that on the ISth of May, 1880, he took the testimony 
in writing of Archibald Nissieleer, a witness on behalf of said 
defendants, whih testimony is made part of this report, and 
marked Ex. No. “I,” and that Adams, the complaint, ob- 
jected tothe same. His objection is noted on the margin. He 
further reported that on May 31st, L880, he took the deposition 
of Richard W. Boggs, William W.; George and Adam Rinard, 


Oliver Holmes and Ezra T. Hall. and Gilbert George, witnesses 
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on behalf of complaints, which depositions are made part of 
his report, and marked Ex. “2.” On the 27th day of Decem- 
ber, 1884, the cause was, by the consent of the parties, referred 
to Bluford Wilson, one of the Masters in Chancery of the 


court, with directions to ascertain: 


First—-The amount of principal and interest now due on 
the three mortgages made by Leander J. S. Turney on the 


lands im. question. 


Second—The amount of taxes paid on the mortgaged 
premises by the defendants in the original and the complain- 


ants in the ecross-bill. 


Third— The amount that the defendants in the original 
bill, and the complaints in the cross-bill, have received from 


the sale of any of the lands in question. 


Fourth—Whether the defendants in the original bill, and 
the complainants in the cross-bill, have ever had actual posses- 
sion of the lands in question, and if so how much they have 
received from the rents and protits of the same, or how much 
in rents and profits might have been received therefrom by 


reasonable care and prudence. 


fifth-—The amount in full of any waste in the removal of 
fences and buildings, that the defendants in the origina! hill 
and the complaints in the cross-bill have committed on th: 


lands in question. 


Sirth—In making these inquiries the master may consider 


any evidence already taken in the cause; he may also hear and 
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consider any further evidence that may be offered by either 


parties on reasonable notice. 


Seventh—The master will report to the court all such fur-- 
ther evidence, and also his conclusions on all the foregoing 


quest ions. 


The master examined a number of witnessess, whose testi- 


mony will be referred to hereafter. 


On the ISth day of May, 1885, the master filed in the office 
of the clerk his report in said cause. After referring the cause 
to him, he says, that prior to the above date, the 27th day of 
December, 1884, the court, by its decree of the 3lst day of 
December, 1879, had settled the title of the lands in contro- 
versy, and prescribed the basis of an accounting and settlement 
hetween the parties, the only question, he says, left to be deter- 
mined, is for the amount, if any, due the defendants in the 
original bill, and the three mortgages made by Leander J. S. 
Turney; he adds that he had found it difficult, but not impossi- 
ble, to reach an exact determination of the question, and was 
obliged to be content with such approximate conclusions as to 
some of the items in controversy as he was unable to treat, 
ifter the most attentive consideration, and the law cited by the 
counsel applicable thereto. He reported that there is due to 
the defendants in the original bill and the complainants in the 
cross bill. 

First—On the mortgage from Turney to Eldridge upon the 


east half of the southeast quarter of section thirty-six (56) town- 


ship one (1), south range seven (7) east, *900.00 principal, with 
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interest at six per cent. from September 6, TSol, and on the 
mortgage from Turney to Beecher upon the same balf section 
and due on lot No. 7, 8337.00 principal, with interest at ten pe. 
cent. from July 30, 1853,and on the mortgage from Turney to 
the Slevins upon the same half section and the northwest 
quarter of the northwest quarter of section six (6), township 
twelve (12) south, range eight (S) east, $2,000 prineipa:, with 
inte. est at six per cent. from November 21, 1855, that being the 
date of maturity; that the defendants have paid taxes on the 
mottgaged premises as follows. (See printed record, page 15-4. ) 
He then proceeds to state the amount of taxes for twenty-one 
years, amounting to 31,649.61, with interest from the date of 
payment. He then refers to the decree, which provides that the 
defendant in the original bill and the complainants in the cross- 
bill shall be allowed, in addition to the taxes and interest 
thereon, all costs with interest incurred by them in the State 
and Federal Courts; he reports the amount paid by them 
on the account of these items S404.06, upon which Interest is to 
be allowed from the dates of payments. He then finds that 
the defendants in the original bill and the complainants in the 
cross-bill had received an aggregate of §2,800 from the sales of 


lands deseribed in the bill. (See printed reeord, pape bow. 


He proceeds to state that both parties in their pleadings 
claimed to have been in the possession of the mortgaged preim- 
ises pending and prior to this litigation; that Turney, by his 
bill filed in the Wayne County Cireuit Court, October 14, 1S74, 
claimed that he was then in possession of said lands; that Tur- 


ney and Adams, by their amended bill, tiled August 14, [S76 
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alleged that Adams was the owner in fee simple, and was in the 
eustody and possession of the same land; that neither of these 
bills were sworn to; that in the answers filed by the Slevins on 
the 12th of October, 1876, they claimed title to the lands under 
certain certificates of purchase, and further claim that they had 
been in continuous possession of said lands and paid taxes under 
said deed for more than seven years since July 21, 1863. Again, 
in the same answer, they allege that they were then in the con- 
structive possession of the same lands and had paid the taxes 
on the same since 1859. In the same answer they deny that 
Adams was in the possession of the lands, but took a deed fo. 
the lands with the full knowledge of their rights and in the face 


of their undisputed and open possession. 


In their crosss-bill, filed March 2. 1877, they claim to have 
been in possession of the lands under a deed: from Barkley, 


Master in Chancery, since the 21st day of July, 1863. 


He reports further that a demurrer to the cross-bill is 
among the papers that Adams never filed but was marked by 
them, and since by counsel assumed to be a part of the record; 
it is an admission by the defendants in the cross-bill to the fact 
that possession was alleged ond claimed by the complainants 
therein. As matter of strict practice, no proof would be re- 
quired to established a fact thus admitted in the pleading; nor 
would either party be permitted to contradict any proof of the 
abundance of the fact made in their respective bills, but as 
each party claimed possession of the whole it is obvious that 


both cannot be right, and as the question will be found to be 


lt 
one of very great moment in the settlement of the account be- 
tween the parties by becoming important to settle it if possibile 
under the evidence upon its merits. In claiming possession ie 
says both parties clearly meant actual possession, ped’s posses- 
sio, as well as constructive possession. It appears then that 
the Master proceeded to examine witnesses upon the question 
of possession. In «letail he reports the testimony of the wit- 
nesses, and refers to the record of the court made in the cause 
on the 3lst day of December, 1579 (see printed record paye LO0 ) 
and treats that decree as a concession by the counsel of Slevius 
of the question of possession. He proceeds; Lf it was the 
decree of the court it was clearly significant and conclusive, if 
any contingency in view of the decree is now seemed to have 
been consistent with the evidence, and in its requirements as to 
an accounting between the parties and as to the items thereof; 
it isin: accordance not only witb the facets but of equity aud 
precedence. Even if the land had been wholly uninelosed from 
the first, the timber therefrom for fuel, fences and other pir- 
poses, and which was abundance of evidence and was so done 
with the knowlegde or within the easy means of knowledge of 
the Slevins or agents, would have been sufficient to establish in 
law actual possession. “I find, therefore, as to possession, that 
the defendant in the original bill, and the complainants in the 
cross-bill had actual possession of the mortgaged preraises from 
July 21st, 1865, to the 51st day of December, 187"), with the 
exception of two or three months in the year Is74, during 
which Turney had forcible possession of the same.” He finds 
that during the period referred to the complainants in the cross- 


bill were to be as mortgagees in possession, and were to be 
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charged with the rents and profits to the extent of what they 
should have received, or could by the exercise of reasonable 
diligence. He then proceeds to state the account of rents re- 
ceived (page 161 printed record). The master says, in his 
report, that Wooten and Gash seemed to have occupied a por- 
tion of the premises from 1864 to 1866, and Rider continuously 
from 1869 to 1879, and Stewart Nally and Sloan from 
1874 to 1876, and so covered pretty much the whole period from 
1863 to IS79. He finds the rents actually received by the 
defendants during that period were insignificant, and no well 
directed effort seems ever to have been made by them to keep 
the lands under fence and in rentable condition. Witnesses, 
the agents for the Slevins, deny that they had any authority to 
do so, and the Slevens themselves seem to have paid no atten- 
tio: whatever to render the lands productive and to keep them 
in rentable condition by maintaining and: repairing the fences; 
they appear to have relied entirely upon the sales of the lands 
for the cancellation of their debt; and after the fences had 
entirely disappeared frem the lands, except from the Rider 
tract, they rejected an offer in writing from a responsible party 
to rent for three years the entire premises, and place a good 
plank fence upon the same in lieu of rental for three years; 
this would have cost for the rail fence about $1,050, and was 
equivalent to an offer of at least $350 a year. This seems to him 
to have been a fatal error and a gross failure in the exercise 
of that reasonable care and prudence which the law demanded 
at their hands; he adds (printed record, 163), that Rider and 


others testified to the same effect, and agreed in the statement 
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that the lands were reasonably worth in rental value two dollars 
per acre annually, and if under fence that it could have been 
rented at that figure; if the lands were under fence when the 
Slevins took possession in 1863, it was their duty to have main- 
tained them; if they were not under fences, or partially so, it 
was their duty to have repaired the fences, or to have accepted 
some such offer as that by Holmes; not to have done so was to 
render themselves liable not only for waste but the consequent 
rents or rentals which may otherwise have been reasonably 
secured. He finds that there were seventy acres of the land that 
was timber, and two hundred and seventy acres subject to rent, 
and he charges the defendants with $350.00 per annum; rents 
from July 21st, '1863, to the 21st day of April, 1878, and after 
that, at the same rate per acre on the lands held by them down 
to December 31st, 1879, and charged them in the account with 
interest computed annually (page 164 printed record). ‘The 
Master assumes in his report that the Slevins took possession of 
the land in 1865, and refers to the testimony of witnessas to the 
effect that the premises were under fence at that time, and 
refers to the testimony of Mr. Beecher, who states that they 
were originally very poor, and were all hauled away by parties 
other than the Slevens soon after the above date. He assumes 
that it was the duty of the Slevins to have protected the prop- 
erty, to have repaired the fences if poor, and to have replaced 
them at the cost of the estate when worn out, and concludes 
that their neglect to do so was clearly waste. He refers to the 
fact that there was, at different periods in the history of the 


property, three buildings thereon capable of being used by ten- 
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ants. One of those buildings was erected by Turney, but as to 
the other buildings he was not able to fix the responsibility of 
their ruin. He says, on page 165 of the printed record, there 
is great controversy and conflict in the testimony over the tim- 
ber. About seventy acres was in white oak, post oak, and grub; 
there was also some fair timber on the northeast tract and near 
the division line near G. J. George’s land, and the land in con- 
troversy. There was originally about five acres near the line of 
the railroal which seemed to have been stripped about the 
time of the construction of the road in 1872. The evidence 
is cOnclusiv’, that from those dates to 1886, a number 
of saw logs was cut and hauled off the premises; also a 
quantity of cord-wood, rails and stakes; he refers to the 
evidence that the cutting off was by George’s direction and 
to the testimony of the witnesses which he thinks reliabl 

that as many as two hundred logs and three thousand rails werp 
taken from the land under George’s direction from 1874 to 1876; 
that the logs were sold to Miller, Sailor and Gaddis, and that 
the rails went into the division fence between George's land and 
this in controversy, and then states an account, the same as 
made by Merrilles and Holmes, which is substantially a con- 
firmation of the above evidence. He refers again to the testi- 
mony of George, who, he says, denies that he ever authorized 
anybody to cut logs or rails off the Slevin land, or that he ever 
paid anybody for so doing, or that he ever received anything for 
the sale of the same, but the weight of testimony is against 
him. Besides, the taking was either with his knowledge or 


within the easy means of his knowledge and might have been 
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readily prevented. It is also obvious that the loss of the timber 
was largely a consequence of the neglecting of the fence or of 
maintaining the fence. The responsibility for the loss of the 
timber rests fairly upon the defendants in the origiuval bill, and 
that it was never of great value, yet from his approximation 1, 
would have had an annual inereasing value. The buildings 
fence and timber comprise all the items of alleged waste, and 
from the evidence I find that defendants in the original and the 
complainants in the eross-bill have committed waste on the 
lands in question in respect to fence and timber and should be 
charged as follows: For buildings removed, two hundred and 
fifty dollars; for the fence permitted to be hauled away, one- 
third the value of a new one, three hundred and fifty dollars; 
for timber eut and removed, two hundred and ten dollars- 

in all the sum of eight hundred and ten dollars. He then 
eoncludes that the taxes and repairs be treated as cancelled 
annually by the annual rent charge allowed in addition to 
the three hundred and fifty dollars. The principal of the 
three mortgages is three thousand two hundred and thirty-seven 
dollars, of which three hundred and thirty-seven dollars bears 
ten per cent. and the balance, two thousand nine hundred, at 
SIX per cent. per annum interest should be computed tothe 21st 
day of July, IS64. Any costs and interest thereon should be 
added to the interest account, and from the sum of interest 
should then be deducted one year’s rent of three hundred and 
fifty dollars. The annual interest account from July, 1864, to 
April 23, 1872, would be two hundred and seven dollars and 


seventy cents. and the yearly difference between that sum and 


the annual rent would be one hundred and forty-two dollars 
and thirty cents. The rent per acre would be three dollars 
and fifty cents. I have deducted at this rate from the amount 
of the annual rent after the sale to Holmes and Rider re- 
spectively on the above basis and present the following sum- 
mary: Due defendants July 21, 1864, after the end of the first 


year of their possesion. (Printed record p. 166. ) 


On account of the Eldridge mortgage, principal ...... S900 00 
On account of the Beecher mortgage, principal........ 337 00 
On account of the Turney mortgage, principal......2,000 00 


op 83, 237 00 


On account of the Eldridge mortgage, interest at 6 per 
cent. twelve years, ten months and 15 days....... $695 50 


On account of Beecher mortgage, interest ten per cent. 
ten years, eleven months and twenty-one days,.. 369 85 


On account of Turney mortgage, interes+ at six per 


cent. eight years and eight months.............. 1,040 00 
ee Eee $2,105 35 
Due August, pail December 31, 1862, 89.61, and $8.79 
int. at six per of. to duly Zi, IOGG.....cccccce ces 98 40 
Due August, paid May 25, 1864, 251.40, and 2.33 cents 
interest at six per cent. July 21, IS863............. 253 73 


Total due defendants July 21, 1864, principal, __ 
33,237, and interest and costs..............- 2,457 48 
350 OO 


Damask GRO PORTO FONE. coc cece ccccceccdesneneans 
Balance principal, *5,237, and interest.............. =) 107 48 
Add one year’s interest to July 5lst, 1865, $53.70, and 
“S| eee 207 
Add cost December 21st, 1864, $63.05 and 82.41 interest 
to July Diet, BOGS... cccccccce cecccccccesesees 65 46 


Total due to defendants July 21st, 1863, prin- 
cipal 35 ,237, interest and cost *2,380.64, mak- 
ing an aggregate Of ........ 6.0. c eee eee eed $5,617 64 
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April 25d, 1872, deduct Holmes’ payment for 
ecw Hwee =1,600 00 
Also amount of annual difference» between rent, 
S590.00 and $207.30, interest $142.30, for 
six years nine months and two days..... 961 50 


a. cuadeenneus 2.5601 30 
Balance due defendants April 25d, I872....... . 3,005 354 
November llth, 1873, add interest one year six months 
and eighteen days at ten per cent. on 3357.00..... 52 25} 
Add interest one year six months and eighteen days 
at six per cent. on $2,/19.34....... ake aaa 251 89 
i eos ca den wed sakes nee S3.560) 26 


November 11, 1875, deduct Barkley payment. .*400 00 
Also rent charged at 8311.12 per annum for one 
year, 81x months and eighteen days........ iS] 48 


ie iid cue cedksawennkaes , SS | 


=<) 


Balance due defendants November 11, 1875... .*2,475 
August 15, 1879, add interest for five years, nine months 
and twelve days at ten per cent. on $357.00, (add 
interest for five years, nine months and twelve 


days, at six per cent. on $2,141.98) ............. 925) 
Ne eke ee eee wee S540) 4 
August 13, 1879, deduct Rider payment for forty 
WONT. 6 ko needs ands Gecteees ives seeccuns SSO0) OO 
Also rent charged at $311.12 for five years, 
nine months and two days, making a total 
of ee 2c 2822 eS 2 eS 2 ee SS SS SS ft a a ee ee fs oe eo ee FF Oe * L790 6D 
( Page 167 printed record ) S20 § 
Balance due defendants August 13th, IS79....... S13 
December 31, 1879, add interest for four months 
an eighteen days at ten per cent. on the 8357.80 2 
Add interest for four months and eighteen days 
at six per cent., $476.89 ........ oni vanes cee Li) 


Balance due defendants December 3lst. 1879... 8857 
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December 31st, 1879, deduct amounnt of rent charged 
at $274.24 per annum for four months and eighteen 


ry eee re ee a di se eal -ecahean ee 
Be I I kg ho ik icdccccauneuns 810 00 


SO15 35 


Balance due the complainants in the original bill De- 
So EN re S77 58 


The master further adds, that by the terms of the decree of 
December 31st, 1579, the complainants were to pay all the costs 
in the United States Court, and they do not seek in their bill to 
recover any balance found due on account stated, and therefore, 
respecting the report that it should be decreed that the debt 
due the defendants in the orignal bill and the complainants in 
the cross-bill under the several mortgages herein mentione d 
has been fully paid including interest, taxes and costs; that the 
title to the lands in controversy, except the sales confirmed by 
the decree of December 3lst, 1879, be declared to be in said 
complainant in the original bill, Robley E. Adams, and that he 
pay the costs and fees under this reference, and in this court. 
On the 26th day of June, defendants filed exceptions to the 


master's report. 


Excep.ions taken by John Slevin and others, defendants in 
the original bill herein filed, to the report of Bluford Wilson, 
Esy., the Master in Chancery, to which (whom) this cause 
stands referred, by the interlocutory order made herein on the 
27th day of December, 1884, and which report bears date May 


th, 1585. (401) 


First Exrception.—For that the said master, in and by said 
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report, found and reported to the court that these exceptants 
were in the actual possession of the lands in the pleadings tu 
this cause described at some time or times, when it appears 
from the evidence that these exceptants were never at any time 


in the actual Occupancy or pr SSEBSION of said lands. 


Second E.rception.—For that the said master, in and by said 
report, finds and reports to the court that these exceptants are 
liable for and chargeable with large sums of money for the rents 
and profits of the lands in the pleadings deseribed, which they 
might have received by the exercise of reasonable care and 


prudence. 


Third Exception. For that the said master, in and by the 
sai report, has found and reported to the court that these 
exceptants are liable for and chargeable for the natural decry of 
the improvements on said lands, and the cutting and removal of 
timber upon and from the lands aforesaid as waste committed 


by these exceptants. (402). 


Fourth Erception. lor that the said master has found and 
reported to the court, in and by his said report, that there is a 
balance due to the complainant in the original bill, the sai of 


seventy-seven dollars and fifty-eight cents. 


Fifth Eaxrception.—For that the said master, in and by his 
said report, has erroneously computed interest upon sums of 
money reported by him to have been received by these except- 


ants on account of rents of the lands in the pleadings deseribed’ 


. 


Sirth Erception._-For that the findings and conclusions of 


a eo me nee ome 


— DP re 


the said master in the said report contained are unwarranted by 


the evidence in the cause. 


Seventh Erception.—For that the conelusions and findings 
of the said master in the said report contained are unwarranted 
and are beyond the scope of the interlocutory order herein 


referring the said cause to him. (403. ) 


Wherefore the said defendants in the original bill herein, 
and the complainants in the said cross bill, do except to the said 
report of the said Master in Chancery, and appeal therefrom to 


the judgment of this Honorable Court. 


And afterwards, to-wit, on the-12th day of March, at the 
January Term of court, 1886, the following further proceedings 
were had in said court, in said cause and entered of record, to- 


wit: 


And now, on this 12th day of March, A. D. 1886, again 
eome said parties, by their solicitors, and Bluford Wilson, one 
of their masters in chancery of this court, to whom this cause 
was referred by an order entered on the 27th day of December, 
ISS4, having submitted his report and findings herein, and the 
Court being now fully advised in the premises, doth overrule 
the exceptions to the report of the master and find, in accord- 
ance with the finding of the said master, that the mortgage ex- 
ecuted by Leander J. S. Turney and Elizabeth Turney, his wife 
to Charles W. Eldridge on the 6th day of September, A. D. 
1851, and recorded on the same date, in Deed Record “E”, on 
paze 122 of the Record Books of Wayne county, Lllinois, to se- 


cure one promissory note of same date for the sum of S900.00, 
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due January Ist. A. D. 1856, on the east half of section thirty- 
six, In town one south, of range seven east, in Wayne county, 
Illinois, and that the mortgage executed by Leander J. S. Tur- 
ney to Edwin Beecher on the 30th day of July, A. D. 1853, aad 
recorded on the same date in Deed Record “F”’, at page 454, to 
secure one promissory note of that date for the sum of 8337 0, 
due on the Ist day of March, A. D. 1854, with ten per cent in- 
terest from date, on the east half of section thirty-six, town one 
south, of range seven east, in Wayne county, Illinois, and on 
out-lot number seven (&), in Turney’s Second Addition to Fair- 
field, Illinois, were both sold, transferred and assigned to John 
and James Slevin in the year A. D. 1560, who then became the 


lawful and equitable owners of the same. (405) 


And the court doth further find, that on the 21st day of 
November, A. D. 1855, said Leander J. 5. Turney executed and 
delivered to John and James Slevin a mortgage on the east half 
of section thirty-six, town one south, of range seven east, and the 
northwest quarter of section six, town two south, of range eight 
east, in Wayne county, Illinois, which mortgage was recorded on 
the 2ist day of November, A. D. 1855, in book “A” of mortgayres, 
page 5, of the Records of said Wayne county, lllinois, to secure 
one promissory uote of the sum of =2,000, of even date of said 


mortgage. (4060). 


And the court doth further find that there was due to said 
John and James Slevin, on all of said notes and mortgages, and 
the interest thereon, and costs and tax paid by them on the 21st 
day of July, A. D. 1864, the sum of five thousand six hundred 


and seventeen dollars and sixty-four cents (%5,617.64). 
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And the court doth further find from the evidence in this 
cause, and from the findings and report of the master herein 
that on the 21st day of July, A. D. 1863, the said John Slevin 
and James Slevin, as mortgagees, took possession of the east 
half of section thirty-six, town one south, of range seven east, 
and the northwest quarter of the northwest quarter of section 
six, town two south, of range eight east, in Wayne county, IIli- 
nois, and remained in possession of the same by themselves and 
their tenants and those holding under them, as mortgagees in 
possession, until the 3lst day of December, A. D. 1879, and that 
said iands were all under fence and susceptible of cultivation at 
the time of taking possession of the same, and that the rents 
and profits derived from said lands, and that might have been 
derived from said lands by prudent management of the same, 
amount to the sum of two dollars per acre per annum, or one 
dollar and fifty cents per acre per aunum, over and above 


. , @ 
taxes and necessary repairs to keep and preserve the ‘estate 


And the court doth further find, from the evidence in this 
cause and the report of the master filed herein, that waste was 
committed on said lands while the same was in possession of 
said John and James Slevin and their tenants and those hold- 
ing under them by the removal and destruction of buildings 
standing on said lands while they had possession of the same, 
and by the removal of the fencing from around said lands, and 
by the sale and destruction of the timber on said lands, to the 
amount in the aggregate of eight hundred and ten dollars 


(3810.00). 


te! 


And the eourt doth further find that the said John and 
James Slevin have received from Oliver Holmes, on the 23d 
day of April, A. D. 1872, the sum of sixteen hundred dollars 
(1,600.00) for the sale of the southwest fourth of the south- 
east quarter of section thirty-six, township one south, range 
seven east, being a part of said lands; and on the I1th 
day of November, A. D. 1873, said John and James Slevin, the 
mortgagees received from David W. Barkley the sum of fom 
hundred dollars (3400.00) for sale of said out-lot number 
seven in Fairfield, being a part of said mortgaged premises; 
and on the 15th day of August, A. D. 1879, said Slevins and 
their trustees received from Lewis J. Rider the sum of eight 
hundred dollars (800.00) for sale of the northwest fourth of 
the northwest quarter of section six, township two south, of 
range eight east, being « part of said mortgaged premises; all 
of which said sums should also be a credit on the said notes 
above deseribed due from Leander J.S. Turney to said Jobn 


and James Slevin and the mortgage given to secure the same. 


And the court doth further find, from the evidence in this 
cause and from the report of the Master filed herein, that the 
amount received, or that might have been received by prudent 
management of said estate while in possession of the same, by 
said John and James Slevin, for reuts derived from said lands 
while they and those holding under them had possession of the 
same, and from the wastes committed on the said lands while so 
in possession of said John and James Slevin and those holding 
under them, and from amounts of money received from Oliver 


Holmes and from David W. Barkley and from Lewis J. Rider, 


>. 
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s 
for sale of portions of said mortgaged premises, amount in the 
aggregate to seventy-seven dollars and fifty-eight cents (77.58) 
1 more than the amount due said John Slevin and James Slevin 
on all of their said notes and mortgages above described, to-wit: 
y The mortgage executed by Leander J. S. Turney and Elizabeth 
Turney, his wife, to Charles W. Eldridge, on the east half of 
y section thirty-six, town one south, range seven east, and record- 
ed in book “E” of Deeds, page 122, of Wayne county, Lilinois, 
to secure one note of $900.00, and the mortgage executed to 

; Edwin Beecher, on the east half of section thirty-six, town. one 
south, range seven east, and outlet number seven, in Turney’s 

Second Addition to Fairfield, Lllinois, and recorded in Deed 

' Book “F” at page 434, of Wayne county, Llinois, and the mort- 
gage executed by Leander J. S. Turney to John Slevin and 

James Slevin, on the 21st day of November, A. D. 1853, on the 

east half of section thirty-six, town. one south, range seven east, 

; ¥ and the northwest quarter of the northwest quarter of section 
six, town. two south, range eight east, and reeorded in Mortgage 
book A, at page 5 of the mortgage reeords of Wayne county, 
Illinois, and also all interest on said notes secured by said 
g mortgages, and all tax paid by John Slevin and James Slevin 
while they had possession of the same, and all costs and charges 

paid by said John Slevin and James Slevin, in and about said 

ny lands, and all amounts expended in any way in preserving said 


estate while so in their charge and custody and possession and 


eontrol. 


And the court doth therefore,adjudge and decree that the 


title to the said northeast quarter and the north half of the 


*) 
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southeast quarter, and the southeast quarter of the southeast 


quarter, all in section thirty-six, town. one south, range sever 


east, except the southwest quarter of the southeast quarter o: 


section thirty-six, town. one south, range seven east, heretofore 


sold to Oliver Holmes, is in said complainant, Robley D. Adams 


free and clear of any and all liens or incumbrances of any kind 


or nature, by virtue of any of said mortgages above described, 


executed by said Leander J. S. Turney, which said mortgages 
are hereby decreed to be fully paid off, discharged and satisfied 
And it is further decreed that said Robley D. Adams pay 
all costs (except solicitor’s fees ) occasioned by this proceeding. 
Hirst.— The court erred in overruling the exceptions takes 
by John Slevin and others, defendants in the original bill, anc! 


who were complainants in the cross-bill. _ 


Second.—From this decree August Trum, the trustee, pros. 


td 


ecuted his appeal to this court, and assigns for error that th: 
court erred in rendering a decree for the complainants in the 


original bill and against the defendants. 


o 


the Slevins, the defendants, had received from the proceeds of 
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BRILF OF JOHN M. PALMER FOR APPELLANT. 


First.—The pleadings allege and the evidence shows that the 
parties called in the master’s report the Slevins were in equity 
the creditors of L. J. S. Turney, and held three mortgages upon 


the lands in controversy. 


Secoud.—The first of these mortgage, was made by Turney 
and wife to Eldridge upon the east half of section 36, township 
1 south, range 7 east, for $900 principal, with interest at six per 
cent. from September 6, 1851. 

On the mortgage from Turney to Beecher upon the same 
half seetion and out-lot No. 7, in the town of Fairfield, for the 
sum of *337 principal, with interest at ten per cent. from July 


30, 1855. 


Third. On the mortgage from Turney to the Slevins upon 
the same half section and the northwest quarter of the north- 
west quarter of section 6, township 2 south, range 8 east, for 
~2.000 principal, with interest at six per cent. from November 
21, 1855, 

Fourth. The evidence shows that the defendants paid taxes 
on the mortgaged premises from and including the year 1858 to 
and including the taxes of ISS4, amounting in the aggregate 
to $1,649.61, making a final aggregate due to the Slevins of 
“4,886.61, which, including the interest, was a len upon the 
lands in controversy. 


[t is also established by the pleadings and the evidence that 
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the sales of the mortgaged premises an aggregate of 2,800. 
This would leave due to the defendants, the Slevins, and their 


representatives, the sum of 82,086.61, exclusive of interest 


This general statement of the accounts between the parties 
is presented as preliminary to the discussion of the pomts of 


controversy arising upon this reeord 


Leaader J.S. Turney and Robley D. Adams, who will here- 
after be referred to as the “complainants,” adopted the origina! 
bill exhibited which was by Turney alone in the Wayne County 
Cireuit Court on the 17th day of Oetober, S74, by an amended 


bill filed in the same court onu Agust 14, IS76. 


In neither of these pleadings is any allusion whatever made 


to the lens then existing upon all the lands in favor of John 


ani James Slevin 


The amended bill asserts no more than that Turney was the 
owner in fee of the lands, and had conveyed them to his co-com- 
plainant, Robley D. Adams, who was at the time the owner of 
the lands in fee-simple, and was then in possession of the same, 
The sole object of the amended bill was to obtain relief aguinst 
an deed, which the bill alleges was, on the 22d day of July, 1865, 
placed upon the record books of Wayne county, Llinois, by 
James L. Slevin and John Slevin, which deed purported to con- 
vey all the lands in question, and was made by Joseph G 
Barkley, Special Commissioner, appointed by a decree of the 
Cireuit Court of Clinton county, Dlinois, at the August term 


thereof, in LS6O. 


oo 


It is charged that Barkley had no authority as comumis- 
sioner to execute the deed; that it is void and a cloud upon 


Adatus title. 


Che bill then prays a decree that the deed may be declared 
vod. 

The amended bill alleged the death of John Slevin, and 
made James Slevin, John Slevin, Thomas Slevin, John J. 
Slevin, August ‘rum and Anthony Shouter, defendants (there 
is at this point some confusion in the record as to names 


of parties, that requires no explanation at present, ) 


The interests of the Slevins and their representatives are 
for the first time brought to the attention of the court, by the 
answer to the bill in the name of John Slevin, Thomas E. 
Slevin, John F Slevin, August Tram and Anthony Shouter, 


tiled in the Wayne County Cireuit Court, on Oet. 12th, 1876. 


In the answers it is claimed by the defendants, in brief, 
that L. J. S. Turney, the fee-simple owner of the land deseribed, 
on November 2lst, 1853, executed a mortgage to J. and J. 


Slevin to secure the sum of $2,000. 


There are allegations in the answer which are intended to 
set up a decree of foreclosure in the Cireuit Court of Clinton 
county, state of Lllinois, at the May term of 1856, and a sale of 
the lands in satisfaction of the decree, and a purchase by 
Beecher and an assignment of the certificate of the purchase, 


and a deed to the assignees, J. and J. Slevin. 


The answer also disclosed the existence of the mortgage 


made on September 6, 1851, by Turney and wife to Charles A. 


Eldridge, and the mortgage before mentioned, made by Turney 
to Edwin Beecher. 


It is claimed that these mortgages were included in the 


foreclosure proceedings in Clinton county. 


The answer denies that Adams was in possession of the 
lands, and claims that the defendants are now in the consirve?- 
ive possession of the same, and have paid all taxes assessed 
thereon since 1859, and charges upon Adams full knowledge of 
their right. 

The cause was then transferred to the Cireuit Court oF the 
U.S. upon petition of the complainants, upon the ground of the 
non-residence of the defendants. John Slevin, Thomas E. Slevin, 
James S. Slevin and John F. Slevin, August Trum and Anthony 
Shouter, trustees of J. & J. Slevin & Co., on the 2d of Mareb. 
I877, filed their cross-ill in the Cireuit Court of the U.S., for 


the Southern District of [llinois. 


In this bill they refer to and recite at length the proceed. 
ings in Wayne and Clinton counties for the foreclosure of the 
mortgages before mentioned, a decree of foreclosure and sale 
and a deed in pursuance of the sale and other matters that are 
not material to the question now involved in controversy, but 
they claim possession of the mortgaged premises under that 
deed, and charge that the alleged deed from Turney to Adame 
is fraudulent and void. 

The cause was heard on December 31, IS79, upon the orig- 
inal and cross-bills. The court decreed the deed made by Joseph 


(;. Barkley, Master in Chancery of Wayne County, to John 
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Slevin and James Slevin to be void, and adjudged Adams to be 
the lawful owner of the real estate under his deed from Turney, 
and that John Slevin and James Slevin, and their heirs and 
assigns aud legal representatives, be restored to all their legal 


and equitable rights under their mortgage. 


And the eourt further decreed, that in addition to their 
rights under their mortgages they were entitled to reimburse- 
ment for all taxes paid on said mortgaged premises and the in- 
terest thereon, as well as for all costs in the Federal and State 


Courts with interest, the same to be a lien on said land. 


The court further directed that from the amount due defend- 
ants there should be deducted all rents and profits derived from 
said lands by John and James Slevin and those holding under 
them, for such times as they, or those holding under them had 
been in possession of saidlands, or any part thereof, and all valu- 
able improvements removed from said premises, or destroyed 
by those In possession of said premises, under or by the au- 
thority of said respondents, or their agents, by their authority 


since they first took possession of the same. 


The decree likewise directed that the respondents should 
be charged with the proceeds of the sales of any portion of the 
mortgaged premises. 

The cause was again called to the attention of the court on 
December 27, L884, and was referred to Bluford Wilson, one 
of the Masters of the Court, with directions to inquire and as- 
certain — 


l. The amount of the principal and interest now due on 


Bin 


the three mortgages made by Leander J..S. Turney upon the 


lands in question. 


2. The amount of taxes paid on the mortgaged preniuses 


by the defendants in the original bill, the complainants in the 


cross-bill,. 


‘> 


+ The amount that the defendants in the original bill, 
the complainants in the cross-bill have received from the sale 


of any of the lands in question. 


t. Whether the defendants in the original bill and com. 
plainants in the ecross-bill have ever had actual possession of 
the lands in question, and if so, how much they have received 
in rents and profits from the same; or how much in rents and pro” 
fits might they have received therefrom with reasonable eare wad 
prudence. 


7~ 


®% The amount in value of any waste in the removal of 
fences and buildings that the defendants in original bill, and 
complainants in eross-bill have committed on the lands in oues- 


tion. 


The master was then directed to hear evidence, and report 
all the evidence before him and his conelusions on the foreyo- 


Ing questions. 


The Appellants make no objection to the first, second and 
third of the direetions given to the master. They complain of 
the fourth in which the master is directed to inquire whether 
the defedants ever had actual posession of the lands in question 


and if so, how much they had received from rents and protits 
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or how much in rents and profits they might have received 


therefrom by reasonable care and prudence, 


And to the fifth, which directs an inquiry as to the amount 
of waste in the removal of fences and buildings from the lands 


in question by the defendant. 


As these direetions were the basis of the subsequent in- 
quiries, as well as the conelusions of the master, it is proposed 
now to inquire as to the authority of the Court to consider 


either the question of rents and profits or of waste. 


We insist that no such inquiries were warranted by the 


pleadings in the cause. 


In the original bill exhibited by Turney he claimed that he 


was then in possession of all the lands. 


In the amended bill of Turney and Adams it is claimed 


that Adams was the owner of the lands in fee simple, and had 


at the time “the eustody and possession” of the same. 


In the answer of the defendants, filed October 12, 1876, it 
is true that they claim to be in possession of the lands in that 
part of the answer in which they attempt to assert their title 
under the statute of limitations for seven successive years from 
July 21, 1863, but in the same answer they modify their claim 
to POSSeSsion and characterize it as “the constructive POSSes- 


s1on, 


The averments on both sides are to be considered in the 


first instance with reference to the issue that is proposed to be 
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mace, and those referred to only amount to a claim of POsscs- 


sion on the one part and a denial of possession on the othe: 


In no pleading of Turney or Adams is it claimed that tie 
defendants were in actual possession of the lands, or that they 
were chargeable with rents and profits or for waste, so that the 
inquiries with respect to these subjects are not warranted by 
the pleadings. 


7.) 


And even if the pleadings gave the court the authority 
consider the question of the actual possession of the premuses 
by the defendants, and state an account between the parties as 
to rents and profits, and to go into the question of waste com- 
mitted by defendants, the rule of liability is more stringent 


than is warranted by the rules of equity. 


The general rule that a “mortgagee in possession, wheter 
in person or by a tenant, is accountable for the rents and profits 
of the estate, and is bound to apply them in the reduetio: of 


the mortgage debt,” is conceded. 


It is also true that “as a general rule a mortgagee in posses- 
sion is held to the exereise of such care and diligence «+s 
provident owner in charge of the property would exereise; but 
he will not be held accountable for more than the actual! rents 
and profits unless there has been willful default or gross ne.!i- 


» 


genee on his part. 
Pn Jones on Mortgages, Bec, L123. 


The author very properly adds: “It is the fault of the 


mortgagor that he lets the lands fall into the hands of the mert- 
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gagee, and the mortgagor should be required to prove actual 
fraud or negligence on the part of the mortgagee before he can 


charge more than the actual receipts of rents and profits.” 


The mortgagee is also chargeable with waste permitted by 
him or his agents while in possession of the mortgaged prop- 
erty. 

These general rules, however, are to have an actual appli- 
cation to the facets of each case, and it will be seen hereafter, in 


considering the report of the master, how they were understood 


and applied by him. 


The Master made his report to the court that “the defend. 
ants in the original bill might, by reasonable care and pru- 
denee, have received rents and profits from the mortgaged 
premises, in addition to taxes and repairs, the sum of $350 per 
annum from July 21, 1863, to April 23, 1873, the date of the 
sale to Holmes, and after that at the same rate per acre on the 
lands held by them, down to December 31, 1879, and that they 


should be charged in the account between the parties, at that 


rate annually.” 


It will be observed from the consideration of the evidence, 
reported by the Master, that the lands were mortgaged by Tur- 
ney to J. and J. Slevin in 1855, and that at the time there were 
two mortgages upon the lands, one for 8900 in 1851, another for 
S337 made in 1853, and the inference that Turney was insolv- 
ent is fully justified by the evidence; and that John and James 


Slevin, the mortgagees, resided in Cincinnati, Ohio. 


At the time of these transactions the lands were of ver 
small value, and Adams, a resideat of Fairfield, in Wayne 
county, near which the lands lie, was fully aware of thew situ. 
nation and value. He was also aware of the increased valte 


yviven to the lands by the construction of a railroad. 


The testimony shows that the improvements on the lands, 
whatever they Were, were of the cheapest character, and that 
from the necessity of the case the lands were practically abun 
doned. From the time they were mortgaged by Turney until 
Adams, an enterprising man, familiar with the lands, deter- 
termined to get rid of the claim of the mortgagees, aequired 
Turney’s title, and then hit upon the device of a bill to remove 


the deed of Darkley fis ft cloud Upon the title. 


? 


There might be a shadow of equity in a claim that the de. 
fendents were in some degree responsible for the constructive 
rents and profits of the lands and for the care of the improve, 
ments until Turney filed his bill on Oetober 17th, IS74; or aatil 
Adams obtained a deed from Turney, which was on the 15th 
day of April, IS74, but that, under the circumstances of the 
case, When the mortgagor instead of offering to redeem the 
lauds, and demanding an account from the mortgagee, attecks 
his rights and seeks to defeat them altogether, he can have no 
equitable claim against the mortgagees beyond the actual 
amount of rents and profits received, and so it may be said in 


regard to waste. 


There is no pretense which can be justified by the evidence, 


that the defendants at any time were guilty of wilful spoilation 


| 


of the Property : thes destroved none of the buildings, removed 


none of the fences and eut none of the timber. 


Whatever may be said, it is manifest from the evidence 
that all that was none wheh can be characterized as waste 


was the acts of others, and not the defendants. 


Persons who did the acts of alleged waste, which are greatly 
exaggerated, were residents of the neighborhood of the lands, 
well-known to Adams, who made no attempt, either by notice 
to defendants or otherwise to protect or preserve the property 


to which he then asserted title. 


There is another strong fact, too, that even after the con- 
struction of the railroad, to which the master referred, Adams 
placed no higher value upon the lands than S10 per acre, mak- 


ing an aggregate of S36. (See amended bill, record page 6). 


At that price the security afforded by the land was barely 


sutiicient, and before that time was exceedingly secant. 


The theory of the master that S350 per annum exclusive of 
taxes and repairs could have ween realized from the land is 
wholly inconsistent with the valuation of the lands by Adams 


himself. 


We have cited the rule which determines the liability of a 
mortgagee in possession; we have insisted that the proper limi- 
tation of the rule is, that he is not accountable for more than 
the actual rents, unless there has Keen wilful default or negli- 


rence. 
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We have pointed to the fact, which is fairly inferable from 
the evidence that at the time of the default of the mortgagor, 
the lands were of small value; that the buildings and 
fences apon them were of a cheap and inferior character; that 
the lands were not in demand for cultivation; that the mortga. 
gees were non-residents of the state; that Turney, who claimed 
the land until 1874, and Adams, who claims to have acquired 
his title in April of the same year, lived near the lands, was 
acquainted with them, as well as with their yearly value, and 
that neither of them did any act looking to the discharge of the 
defendant’s liens, made no suggestion to them of means |y 
which the lands could be made profitable, but commencing in 
1874 denied the rights of the defendants, and have since thiat 


time harassed them with litigation. 


The measure of the duty of a mortgagee in possession, 
within the rules already stated, is to be determined by the cir- 
cumstances, and we think that the cireumstanees to which we 
have adverted, show that the mortgagees in this case did all 
that could iairly be expected of them, and that they are not 


chargable beyond the very small sum actually reeeived by them. 


There is another consideration to which we invite atten- 
tion, which demonstrates the fact that the rule adopted by 
the master, in fixing the habilty of the defendants for rents and 
profits, is far more stringent than is warranted by the circum. 


stances as they appear from the evidence. 


We repeat, that in 1863, at the time when the defendant: 
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attempted to foreclose their mortgage, the lands were of small 


value 


Charles A. Beecher described the situation of the lands 
with respect to improvements as they were in 1863, at the time 
at which he recorded the deeds made by Barkley, the special 


master in chancery. 


He says when he first became acquainted with the tract of 
land, it was all under fence; he refers to 1854, ( printed Reeord 
p. 71,) and says “it was a very poor slat fence; there was a 
wheat crop on the place in 1857; only a small portion of it was 
harvested, the balance of it was destroyed by cattle breaking 
through the enclosure.” From that time forward there was uo 
attempt made to keep up the fence around the 320 acre tract. 
There was a portion of the forty acre tract fenced; how much of 
it he does not know; does not think it was in a condition to pro- 
tect crops, at the time the deeds were recorded in 1865. Shortly 


after that, they were all hauled away by parties other than Mr. 


Slevin. 


From 1863, the time of the recording of the deeds, until 
1872, he had charge of the property, as the agent of the defend. 
ants. There was no attempt made to rent it, and he testifies 
that it could not have been rented for anything; no application 
was made to him for it. He adds that from 1863 to 1872 there 
was no actual occupation beyond paper title, being of record. 
He says; “I think I had the exclusive charge of Mr. Slevin’s 
business in relation to this property, from 1863 until he left the 


eountry which was in 1872. 
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“On a bill in equity to redeem lands from a mortgage, i 
appeared that the defendant who had entered to foreclose, lived 
in another state, and appointed an agent to manage the prop- 
erty, and there was no evidence of negligence in the appoint- 
ment of the agent, or of fraud on the part of the mortgagee 
Held that without other evidence of negligence than the testi- 
mony of the mortgagor's witnesses as experts, that a higher 
rent could have been obtained. The mnortyagee should not be 


charged with a greater amount than he received as rent. 


Gerrish v. Black Evec., 104 Mass. 400. 


If the testimony of Beecher, who is known to be an inte!. 
ligent man, and who had the very best opportunity of knowing 
the actual situation of the lands from 1863 to 1872, is to be ac. 
cepted as true, the defendants had no actual possession of th« 
land; the people traveled over it, and had about as mnel pos. 
session of it as Slevin. It lay out in the commons, and one cf 
the principal roads of Fairfield passed over the property. Aj) 
the lands, except a few acres in section 6, lay out in the com> 


mons. There was no timber on it worth protecting.” 


There is some evidence that the defendants expelled Txar- 
ney about 1872, who built a small house upon the lands, which 


the witness says was afterwards stolen by one Nally. 


It will be seen by an examination of the testimony that 
Adams, a resident of Fairfield, and familiar with all the facts. 
made an extraordinary effort to discharge the lien of the de- 
fendants upon these lands by proof of an imaginary rental value 


and fanciful suggestions of waste; but the weight of the testi- 
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mony is, that in 1863, when defendants recorded their deeds 
made by Barkley, there were in faet neither buildings nor fences 
on the land, or if there were either fences or buildings, the en- 


elosure was small, and the buildings of very trifling value 


The Master, in his report, in discussing the question of pos- 
session; starts out bp saying, “Both parties, in their pleadings, 
claim to have been in possession of the mortgaged premises, 
pending and prior to this litigation.” He the proceeds to 
analyse the repective claims of the parties .o possession, con- 
trasts the value of the opposing allegations of each as evidence, 
refers to the testimony of various witnesses upon the point of 
possession, and concludes, as the result that the defendants had 
actual possession of mortgaged premises from July 31, 1865, 
to the 3lst of December, 1879, with the exception of two or 
thret months in the year 1874, during which time Turney had 


forcible possession of the same. 


The Master, in this, overlooks the legal fact that it was im- 
possible for him to tind in favor of Adams; that the defendants 
were in possession of the land in opposition to his repeated aver- 
ments; that during all the time in question that Turney and 


himself had actual possession of the land themselves. 


The master misconceives the oftice of pleadings, and also 
forgets that no issue of fact can be found in favor of a party in 


opposition to his own distinct avermént to the contrary. 


The master is also mistaken in giving a controlling effect 
to the clecree of December 31st 1879. He says, ( printed Record 


p. 160) that “the decree was made upon the theory that John 


Ht) 
and James Slevin had possesslou of the entire mortgawed prcin- 
ises, and by reason of such possession had become liable for 


rents and profits, and waste. 


By reference to that decree, it will be seen that the lan- 
guage of the court is (see printed record, p. 25), “That from 
such amount due on said mortgages, and the taxes and interest 
paid by said defendants on said land, shall be deducted ali rents 
and profits derived from said lands by said John Slevin and 
James Slevin, and those holding under them, for such times as 
they, or those holding under them have been in possession of 
said lands or any part of them; to say nothing more upon the 
point that the complainant’s bill contains nothing to warrent 
the portion of the decree referred to by the master, or that 
is in direct opposition to the claim of possession in themse'ves, 
made by the complainats; the decree is merely tentative sud 


decides nothing upon the point in question. 


The master’s conelusion, deprived of the support whic!i he 
finds in the decree, is wholly unwarranted. The master s:ys 
that, “even if the land had been wholly uhinclosed from ‘le 


first. the taking therefrom of wood for fuel. fenees and otliear 
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purposes, which there is abundance of evidence to show 
done within the easy means of knowledgs of the Slevin. or 
their agents, would have been sufficient to establish in inw, 
actual possession,” and he refers to the case of Austin v. Pat, 
75 LIL, 491, to support the proposition stated. He seems not to 
have observed the distinction which exists between the Je.a! 


possession in the case he cites, and the actual possession in 
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fact, which lies at the foundation of the liability of a mortgagee 


. . ° . 
in possession of lands, for rents and profits. 


We conclude upon this point by repeating that the testi- 
mony of C. A. Beecher, who was the agent of the defendants, as 
to the actual situation of the lands in 1865, who had the means 
of knowledge. and whose duty it was to know, corroborated, as 
itis by faets and circumstances already adverted to, establishes, 
beyond reasonable doubt, that from 1862 until 1872, he, like the 
defendants, supposed themselves to be the owners of the lands 
under the deeds made by the special master, and that the de- 
fendants continued in that belief until the decree of December 
dist, 1879, when the deed was cancelled by a decree of the Cir- 


eult Court. 


That at the time of the recording of the deeds before men- 


tioned, the lands were uninelosed and have so remained. 


That defendants had only constructive possession of the 
lands; that the complainants have, from the beginning, refused 
to treat the defendants as mortgagees in possession, and have 


attempted to defeat their rights by the assertion of an adverse 


title. 


And we insist that it would be a shamful abuse of the pow- 
ers of a court of equity to allow the’ complainants, in opposi- 
tion to their own persistent claim of an adverse right, and of 
an exclusive possession of the lands, to now treat the defend- 
ants as mortgagees in possession, and extinguish their whole 


lebt by charges for constructive rents and profits. 
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The Master, finding that the allowances made by hiss in 
favor of the complainants were not sufficient to absorb the on- 
tire amount due to the defendants upon the lands, procec’s to 
give them the benefit of what is called the waste, committe: by 
the defendants, and he does this under the alleged authorit, of 
the directions contained in the decree of December 31, ls‘4. 
(‘The direction upon which he relies will be found on page 2 


printed record. ) 


“>. The amount in value of any waste in the remove: of 
fences and buildings, that the defendants in the original till, 
and complainants in cross-bill, have committed on the lane» in 


question.” 


We have to remark with reference to this direction. as we 
have with that relating to rents and profits, that the comp :in- 
ants do not by their pleadings concede or allege that the le- 
fendants are mortagees in possession, nor do they offer ti re- 
deem the premises, nor do they allege that that the defendants 


have committed waste. 


The order then was made in disregard of the pleadings. and 


“ 


gives to the complainants the benetit of a position they ho» 


nowhere claimed the right to occupy. 


The Master proceeds, however, (p. 164 printed record } to 
treat the subject of waste, and as preliminary to the consider- 
ation of the subject says : “It appears from the evidence of C. 
A. Beecher, Boggs, W. W. George and G. J. George that the 
premises were under fence when the Slevins took possession in 


1863, though the parties differ as to the condition of the fences. 


4) 


Mr. Beecher states that they were originally very poor, and 
were all hauled away by parties other than the Slevins, soon 
after the above date. The master thensays: “This should not 
have been permitted, and as we have seen it was the duty of the 
Slevins, or of Beecher, their agent, to have protected the prop- 
erty, to have repaired the fences, if poor, and to have replaced 
them at the cost of the estate when worn out. Their neglect to 


do was clearly waste.” 


It is not easy, we repeat, to understand exactly what the 
master means in this statement of his conclusions. He as- 
sumes the truth of Beecher’s statement that in 1863, when the 
defendants recorded the deeds made by Barkley, and believed 
themselves to be the legal owners of the land, they became 
bound to the complainants to expend money in the repair of 
fences around the land, in anticipation of possible rents to 


whice they were to look for reimbursement. 


We venture to say that this proposition has no support 
either by authority or principle—and if the proposition was 
true in its application to the rights of parties where the rela- 
tion of mortgagor and mortgagee is recognized by both, it can 
have no application to a case where the relation is denied by 


both parties, as was the case in the present instance. 


It is true that on December 31, 1879, the court decreed the 
cancellation of the deeds made by Joseph G. Barkley on July 
21, 1863, and it is also true that the court, by the same decree, 
restored to the defendants, all their legal and equitable rights 


under their mortgages. 


50 


Until that decree both the parties had claimed the la:xis in 
fee under hostile titles. \.e think it a sound proposition that, 
conceding the power of the court to render that cleeree, tlie reia- 
tion of mortgagor and mortgagee did not exist between the 


parties. 


We renew our protest against that perverted idea of e;uity 
which would permit the complainants for a quarter of a century 
to contest the rights of the defendants under their mortgages by 
the assertion of an adverse title, and then seek to treat chem 
as mortgagees in possession, and impose upon them the most 
stringent obligations incident to that relation. 


And something might be said in support of this clo m of 


the complainants, if the defendants had expelled them fro: pos- 
session, but it is a notable fact that the premises were not oecu- 


pied by anyone at the time defendants’ deeds were recorced. 


We seareely think it necessary to comment upon the vague 
and unsubstantial testimony relied upon by the master t sup- 
port his allowances ‘for buildings removed, $250; for the “ences 
permitted to be hauled away, one-third of the value of « new 
one, $350", or “For the timber cut and removed; fifty logs sold 
to Gaddis by George at fifty cents each; 5000 rails at =35 per 
1,000, cord wood and stakes,” making an aggregate allowance 


for the above items as for waste &S10. 


The first of these items, for which the master make= an al- 
lowance, is for a dwelling house, and the reliability of the evi- 
dence upon which he makes the allowance, will be pe:ceived 


when we quote from his report, that “Its value is state: in the 


D1 


evidence all the way from fifty to seven or eight hundred dol- 
lars.” He says, “It is immaterial for the purpose of this inquiry 


whether George sold the house to Nally or not. 


The actual history of the house seems to be that Turney 
built it (a very cheap affair), upon the land with the view 
of taking possession. He put a man named Nally in pos- 
sesssion of the house; Nally abandoned it, and some witnesses 
say that G. J. George, the agent of the Slevens, sold the house 
to one Sloan, who moved it to a lot in the town of Fairfield, 


which adjoined the land. 


G. J. Gcsorge, in his examination, (p. 73 printed record) 
merely claims that as a partner of Mr. beecher he was an ayent 
of J. and J. Slevin, but he does not differ from Mr. Beecher in 
regard to the possession of the lands, nor any other point, while 
G. R. George, who is a lawyer, (see printed record, page 80) 
says he did not sell it to Nally, but on the contrary Nally “stole 
the house”; that it was built by Turney in order to get posses- 
sion of the land. There is no just pretence for charging the de- 
fendants with the value of this house, and indeed the defend- 
ants may well insist that the report of the Master, by which he 
charges the defendants with the sum of $810, for alleged waste, 
is supported only by the vague and unsatisfactory testimony of 
witnesses, such as may be collected by any enterprising party, 
who, depending upon a ready meméry, will furnish conjectures 


and vague reminiscence as substantial facts. 


The exceptions of the defendants to the report of the master 


were overruled, and his erroneous conclusions, based upon testi- 


mony such as we have described, was made the foundation of 


the decree of the court. | 


The Master, by ingenious calculations, finally conciudes 
that the defendants are indebted to the complainants for rents 
and profits and waste, in the sum of 377.58, their whole debt 


and interest being absorbed by the processes we have atte1 pted 


oO deseribed. 


We are confident that a decree, predicated upon such 


premises, ought to be, and will be reversed. 


JOHN M. PALMER, 
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STATEMENT OF CASE. 
This case comes to this Courton appeal from a decree 
of the Circuit Court of the United States for the Southern 
District of Hlinois. rendered on the t2th day of March, 


A. D.. 1886, recovered by Appellees against Appellant. 


The tacts as disclosed by the record in this) case are 
as follows: 

In the vear 5st Leander J. S. Turney was thi 
owner in fee of the Ej of Sec. 36, T. 1 S.. R. 7 B.: and 
Now. N.W., Sec. 6, 1. 28., KR. 8 B.: and Lat No. 7 m 
Fairfield, Hlinois: all of said real estate being in Wavne 
county, Tlinois. 

In July. e851, said Turney executed a mortgage on 
all of said real estate, to Charles W. lldridyve. to secure 
il promisory note of SQgoo0.0o, due one veal atter date. 

In July, 853. said Turney executed a second 
mortgage on all of said real estate to Edwin’ Beecher ce 
secure a note of $337.00, due one vear atter date. 

And in) November, IS5}. sad Turnes executed a 
third mortgage on all ot said real estate to John and 
James Sleven, to secure one note of $2,000.00, due two 
vears after date. 

In November, 1555. petitions in chancery were tiled 
in the Circuit Court of Wayne county to foreclose all ot 
said mortgages: and at the April Term, A. D.. S56, all 
of said causes were sent by change ot venue trom the 
Circuit Court of Wayne County, Tlinois, to the Cireuit 
Court of Clinton county, [Hlinois. 

All of said causes appear to have been placed upon 
the trial docket, of the Circuit Court of Clinton county. 
at the May Term, A. D.. 1856: but no decree of any 


kind whatever appears upon the records of the Cirevit 


Court of that county in anv of said causes: nor does the 


records ot the Circuit Court ot that county show thit 
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such causes were pending in said Court at that term, or 
at any other term. 

Joseph G. Barkley. the Master in Chancery” of 
Wayne county, having been informed, or in some way 
understood, that decrees ot toreclosure had been rendered 
by the Circuit Court of Clinton county m all of said 
causes, and that he had been empowered, as such Master, 
to sell all of said lands under said decrees: and it is 
alleged by Appellants, that he, as such Master, did sell 
all of said lands at the door ot the court house in Wayne 
county: and itis admitted that he issued certificates of 


purchase to C. A. Beecher. Attorney for Complatnants, 


|}. and J. Sleven, and that he sent a report of such sale to 


the Clerk of the Circuit Court of Clinton county, and the 
same was filed among the papers in said causes. 

It is alleged in a cross-bill, filed tn this cause by 
these Appellants. (see page 17 printed record) that C. A. 


Beecher assigned all of these certificates of purchase to 


lohn and James Sleven, and that thev thereby became 


the equitable owners of the mortgages executed by Turney 
to Charles W. Eldridge and Edwin Beecher. 

It is admitted by all parties to this suit, that all of 
these sales were set aside at the August Term, A. D.. 
1860, of the Circuit Court of Clinton county. (see page 
iS of printed record) on the appheation of Mr. Turney. 

The proceedings to set aside these sales do not appear 
of record among the Circuit Court proceedings of Clinton 
county, but among the papers of the case appears the 


petition ot Turney to set aside these sales because there 


were no decrees to base therm on, and an order of thi 
Judge setting the sales aside in all of the cases. 

In 86: Mr. Turney. was appornted by President 
Lincoln Secretary of Washington Territory and departed 
for the Pacitn Slope. and did not return. to inom until 
IS74. 

Nothing further appears to have been done under the 
foreclosure proceedings, and they seem to have been 
entirely abandoned atter the August Term, A. D.. tS60, 
of the Circuit Court of Clinton county. 

On the 21st dav of July, 1863, Joseph G. Barkley. 
the Master in Chancery of Wayne county, aforesaid, 
executed to John and James Sleven what purported to be 
cl Master's ar ec, fon all (>! said real estate, on the certiti- 
cates of purchase above reterred to, and said deeds were 
on said 21st day of July. 1863, spread of record on the 
record book of deeds in Wayne county, [Hlinots. 

About the time these pretended Master's Deeds wer 
recorded, or some time in the summer of 1863, John and 
James Sleven, through therr agents and attorneys, took 
possession of all of said lands, and rented portions oft thi 
same to ditferent persons to cultivate. and sold all th 
valuable timber off of a grove of 70 to So acres of valu- 
able timber standing and. growing upon the land, and 
continued to rent portions of said lands, and sell timbet 
off of other portions, until the vear i874. when all the 
fencing around said lands was removed by the Slevens 
and their agents, and in tS74 said) lands were all turned 


out to the COMMDOTTIS, eNXNCCpl the 2 ae Sec. O, 7 


¥. 
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é ii _# ‘ ae which they hy id rented Lo Rider bros., and 
one other 49 acre tract they had sold to Oliver Holmes 
tor $1.00) 00. Pwo dwelling houses, during this time, 
or While the Slevens had the land in possession, were 
also taken off of said lands, but by whom the evidence 
dloes not show. 

ln the spring of 1874 said Turney returned from 
Washington Territory, and = tinding all of the lands 
abandoned by the Slevens, except the 40 acre tract they 
had rented to Rider bros.. and the }O acres they had 
sold to Oliver Tlolmes, he, Turney, took possession of the 
remainder of said land—being 2So acres—and erected a 
small trame house on said land, and put a tenant in the 
house he had erected: and within a tew weeks atter the 
tenant was put into the house a suit of toretble entry was 
commenced by the Slevens against Turnevy's tenant, and 
before the dav of trial the tenant moved out and the 
Slevens again were in possession of the land and house 
erected bv Turney. The Slevens sold this house, and a 
man by the name of Albert Sloan purchased it, and it 
was removed olfot the land. and onto a lot in Fatrtield, 
ind is now being used as a residence. , 

\t the time Turney had his tenant in. this house— 
to<wit: October 17th, IS74.—he filedin the Cireutt Court 
of Wayne county the original petition in this cause, ask- 
ing that the above mentioned deed executed by the 
Master in Chancery to John and James Sleven be declar- 
ed void and a cloud on the title ot said Turney, and the 
petition allewes that he is the owner of the fee to said 


ind. 


f) 

This petition is exceedingly briet, makes no mention 
of the mortgages, but simply asks to remove the deeds as 
a cloud on the title of Turney to the land. 

No service was had on any of the Detendants and in 
April, 1875. said Turney conveyed all of said land to 
Roblev 1). Adams, One ot Appellees herein. 

August 14th, 1876, Turney and Adams, the Appellees 
herein, tile their amended petition setting torth more 
fully the historv of the deed executed by the Master in 
Chancery, and represent that if purports to be based on a 
decree of toreclosure of a mortgage in the Circuit Court 
of Clinton county, [linois, made at the August Term, 
‘$60, thereot: this petition expressly charges that there 
never was any such decree rendered at the August Term 
of said Court, or at any other time: and expressly charge 
that said Master had no power or authority to execute 
said deeds, or either or any otf them: and that the same 
are clouds upon the title of said Adams: that thev tend 
to hinder and prevent him) trom making sale of his said 
land, and avers that said Roblevy D. Adams its, and was, 
at the time, the lawtul owner of said land. 

This petition alleges that John Sleven has departed 
this lite, and lett Thomas E. Sleven his only heir at law 
and makes all of the Appellants herein Detendants, ete. 

Service is had on all of the Defendants. and thev all 
join in answering the petition, and an issue is made upon 
this petition. 

By this answer the Detendants claim the legal title 


to the land by virtue of the toreclosure proceedings in 


[@ 
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Clinton county in 1856, and a sale by the Master; they 
answer that C. A. Beecher, the attorney tor the Slevens, 
purchased at the sale and transferred his certiticate of 
purchase to J. and J. Sleven, and the Master executed 
the deeds that are sought to be removed as clouds. 
They deny that these deeds are clouds, but they aver 
that thev are legal titles, based on decrees rendered at 
the May Term, 1856, of the Clinton Circuit Court. The 
answer denies that Turney had any title to convey to 
Adams in 1875 when he makes the deed to Adams. 

This answer does not claim title in Appellants 
(Defendants below) by virtue of any of the limitation 
laws of [linois, but expressly bases their title en the 
legality of the foreclosure proceedings in Clinton county. 

The Complainants in (he petition being citizens of 
the State ot Illinois, and all ef the Defendants residing 
in other states, and the amount in controversy exceeding 
$500.00 exclusive of costs; on petition and bond filed, 
as provided by act of Congress, this cause was at the 
October Term, 1876, of the Wayne Cireuit Court, certi- 
fied to the Circuit Court of the United States tor the 
Southern District of Illinois; and on the 2d day of 
January, 1877. the record and transcript were filed in 
that Court. 

On the 2d day ot Mars h. 1S77. a cross-bill was filed 
by John Sleven, Thomas 5S. Sleven, James S. Sleven, 
John F. Sleven, August Tram and Anthony Shanter— 
being all of the Defendants in the cause. In this. cross- 


bill itis alleged that there never was any record of 


Ss 

the foreclosure of any of said mortgages in the Circuit 
Court of Clinton county as set forth in the Master’s deeds, 
or atany other time, and that the Master’s reported sales 
were by said Court, allset aside on application of Turney, 
and by consent of all partics. (See page 18 printed 
record.) Cross-bill further alleges that decrees of fore- 
closure hed been prepared, but were ‘*/ost or sfolen,” and 
had **zever bcen spread of record.” (See page 20 print- 
ed record.) Cross-bill also alleges that the Appellants 
herein have had possession ofall of said real estate 
stuce 1863. (See page tg printed record.) 

This cross-bill is sworn to by John J. Sleven, one ot 
the Defendants in the petition, and one of the Appellants 
in this Court. (See page 21 printed record.) 

The prayer to this cross-bill is in substance that the 
Circuit Court of the United States make such a decree as 
the Circuit Court of Clinton did make, or should have 
made, and suchas the evidence may show that Court 
intended to make, and contains general prayer for relief. 

At the same time that this cross-bill was filed, a stip- 
ulation was filed, in which it was stipulated and agreed, 
that the Circuit Court of the United States might make 
and enter any decree, under the pleadings in this cause, 
that the Circuit Court of either Wayne or Clinton could 
make in the case, touching the interest of either party in 
this case. (See stipulation on page 12 printed record. 

April roth, 1877, a demurer was filed to the cross- 
bill (page 23.) Demurer to cross-bill sustained (page 24) 


with leave to amend cross-bill. The cross-bill was not 
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amended, and no issue was ever made on the same. 
from this time on the case proceeded on the issue pre- 
sented by bill and answer. The _ cross-bill being the 
sworn statement of one of the Defendants, is only con- 
sidered as evidence in the case as to the facts alleged 
in it. 

December 31st, 1879, the cause was heard on the 
issue made on the bill and answer and evidence, and a 
decree was rendered declaring the deeds executed by the 
Master in Chancery to John and James Sleven to be void 
and a cloud on the title of Appellee Adams, whom the 
Court finds is the owner of the equity of redemption to 
said lands and restores the Appellants to all their rights 
under all of said mortgages. This decree was, in fact, 
made by consent of all the parties, while it is not so ex- 
pressed on the face, yet it confirms the sale of one 40 
acres of said land to Oliver Holmes for $1,600.00, and 
provides tor the money being a credit on the amount due 
onthe notes and mortgages. In all other respects it treats 
the Appellants as mortgagees in possession, and refers 
the case to the Master of that Court to take an account of 
the amount due on all of the mortgages, and all tax paid, 
and al! costs and expenses of every kind expended by 
Appellants in preserving the estate: from which is to be 
deducted all amounts received for sale of any of said land, 
and all rents, and all wastes committed by Appellants 
while in possession, either by themselves or their tenants. 

On the 27th day of December, 1884, (page 28) a 


further order was entered refering said cause to Bluford 
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Wilson, as Master, with specific directions to take 
evidence and make a full report of his tindings, and con- 
clusions, and report the same to the Court with all 
evidence taken. 

May 18th, 1885, the Master, Blutord Wilson, files 
his report: in which is embraced a full review of the 
evidence and facts proven, and his conclusions ot the law 
governing the case, citing fully his authorities, and re- 
porting all the evidence into Court. 

The Master finds trom the evidence submitted in the 
case that John and James Sleven were the equitable 
owners of all three of the mortgages executed by Turney 
on the land in question, and that there would) be due on 
all of said mortgages on the 21st dav of July, 1864, as 
- principle and interest the sum of.............$5342 35 


That costs had been paid by J. and J. Sleven in 


and about said toreclosure suits to amount of. 352 13 
Making due Appellants...............$5694 48 


The Master also tinds that in July, 1863, said J. and 
J. Sleven entered into possession of all of said real estate 
as mortgagees, and continued to occupy said land as 
mortgagees In possession until December, 1879, except 
one 4o acre tract of said land that was sold to Oliver 
Holmes tor $1,600.00, which amount was paid to J]. and 
J. Sleven April 23d, 1872. 

The Master tinds that the entire 360 acres was all 
under good fence when Appellants took possession, and 


280 in cultivation—So acres being in timber. That all 


1] 
of the land that was in cultivation would rent for $2.00 
per acre cash per annum; or $1.50 per acre per annum 
over and above taxes and repairs. The Master takes this 
as the basis of his calculation, and charges Appellants, 
and credits Appellees with $1.50 per acre per annum for 
the land in cultivation, and makes no further account of 
tax paid. 

The Master finds that waste was committed by 
the Appellants, during the 16 years they occupied said 
land. to amount of $810.00. This consisted in the 
destruction and selling of timber, selling and removing 
buildings on said land, and removing all of the fence that 
was on said land. 

The Master also finds that Appellants received $400 
for the lot in Fairfield that was included in the mortgage 
and sold to Barkley, and that they received $800.00 
from Rider Bros. for the sale of one 40 of said lands, and 
that all of these sales were ratified and confirmed by 
Appellees. 

These amounts, together with the rents each year, 
over and above tax, the Master places as a credit on 


Appellants’ notes and mortgages, and finds that Appellants 


have been fully re-imbursed and paid all amounts due 
them on all t! +] yt es, and all tax 
and exnenas , >.sS over; and 
mn ds . ef | title to the 280 
Cres land id. ns x 1). \dams, 
fr na '] kind owing out of 


ti fully 
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paid off andsatistied. (Master's report pages 151 to 168.) 

On June 26th, 1885, exceptions to Master's report 
filed. (Page 169.) 

March 12th, 1886, after full hearing by counsel, final 
decree rendered in accordance with the report of the 
Master. (Decree on page 170-172.) 

May oth, 1886, order allowing Defendants an 
appeal to Supreme Court upon their entering bond in the 
sum of $500 within 90 days. (Page 173.) 

August 5th, 1886, August Trum, one of Defendants 
tiled his appeal bond with Florence Marmet and Bernard 
Trum securities. 


Clerk's certificate. (Page 175 printed record.) 
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The amended petition filed in the Cireuit Court of 
Wayne county by Appellees, which was transferred to 
the U.S. Cirewt Court tor Southern District of Illinois, 
only asked that the deeds executed by Joseph G. Barkley 
to the land in controversy be declared a cloud on the title 
of Appellee, and that the Apellee’s title be freed trom 
such cloud. 

That the deeds were executed by Barkley without 
any authority in him, or any one else, to sell the land, or 
execute deeds to the same, was not questioned, but was 
admitted in the hearing of this cause in the Circuit Court. 
And that no authority did extst in said Barkley by virtue 
of any decree of the Circuit Court of Clinton county is 
abundantly established by this record. 

Appellants all join in an answer to this petition in 
which they claim title to the land by virtue of a decree 
of foreclosure of mortgages executed by Turney, and 
answer that such decrees ot foreclosure were had at the 
Mav Term, A. D., 1856, of the Cirenit Court of Clinton 
county, [linois, (see page 7 of printed record) but on 2d 
of Mareh, 1877. Appellants all join in a cross-bill, which 


is sworn to by John J. Slevens, one of Appellants, in 
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which they aver, ** Thal the decrees of foreclosure have 
been lost, stolen or destroyed, and were never recorded 
among the records of Clinton or Wayne counttes; that 
diligent search had been made for them fora number of 
years past by Attorneys, and other interested persons, and 
they could never be found.” (Page 20 printed record.) 
And on page 18, printed record, in the sworn cross- 
bill it is averred that the sales had all been set asid **éy 
consent of all parties.” 

Under this admitted state of tacts the Circuit Court 


ceuld do nothing but set the decrees aside, and declared 


them clouds on Appellee’s title. This was all the rebet 


Appellees asked tor, and all they obtained by the decree 
of December 31st, 1579. Whatever else there is in that 
decree 1s entirely in the interest of Appellants, of which 
they cannot now be heard to complain. The Court had, 
before the rendition of the decree of December 31st, 1879, 
sustained a demurer to the cross-bill, but under the stipu- 
lation filed (page 12) the Court, in vddition to granting 
Complainants the relief asked, also decreed that the 
Appellants be restored to and tully protected in’ all their 
rights under these mortgages. Thatanaccount be taken 
of all amounts due them under all three of the mortgages 
and all taxes paid by them, and costs and expenses in- 
curred by them in preserving the estate. On the principle 
that sthe that would have equity must do equity” the 
Court decreed, that as a condition to Appellees having 
these void deeds removed as clouds, they must pay to 
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most favorable to Appellants. <All of their mortgages, 
and the notes they secured, were then barred by the 
statute of limitation then in force in Illinois. Their 
mortgages had not been foreclosed, and under the limita- 
tion laws of Illinois the Appellants would be powerless to 
foreclose them. The only relet that could be afforded 
Appellants at that time, was to consider and treat them 
as mortgagees in possession. This protected them 
against the statute of limitation: secured to them all their 
rights and equities in the land, the amount due Appellants 
under all three of the mortgages, the amount of taxes 
paid by them, and all costs and expense in any way in- 
curred by them in protecting and preserving the estate 
was thus fully secured to them. And, on the argument 
of this cause betore the master, it was admitted and con- 
tended by Appellants that this decree of December 31st, 
1879, was entered by agreement and consent of all 
parties (sce Master's report page 1600 and 161) and no- 
where in this record will be found any exception or objec- 
tion made by any one to that decree. 

That the Slevens took possession of all this land in 
the summer of 1863 is abundantly proven by the evidence 
of Albert Sloan (page 38), Amanda Gaston (page 40), 
Malinda Knight (page 40), John T. Fitzgerrel (page 42), 
Samuel Linder (page 43), Harvey T. Stewart (page 44), 
Joseph Williams (page 45), From the testimony of all 
of these witnesses it is clearly proven that John and 
James Sleven had possession of all of said land—36o 


acres—from the summer of 1863 until the commence- 
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ment of this cause and until the hearing of the same, 
December 31st, 1879. 

The evidence of R. L. Boggs (page 30), Wm. W. 
George (page 31), Adam Rinard (page 32), Ezra T. 
Hall (page 33), and G. J. George (page 34), establish 
most conclusively that the land was all under good fence, 
and woula have rented tor $2.00 per acre per annum, or 
more if rented for a portion of the crop. 

G. J. George, agent and attorney for John and 
James Sleven, says (page 34) the land would have rented 
for $1.50 per acre over and above tax and repairs. Mr. 


George swore that the Slevens rented portions of the land 


during all of this time, but does not know the amount of 


rent they received. 

The Master in making his estimate, and accounting 
of rents, takes this estimate of Mr. George, and charges 
Appellants with rent at $1.50 per acre per annum, fo: 
the land that was susceptible of cultivation, and makes 
no turther accounting of tax, 

Appellants make no account or charge for any- 
thing expended in preserving the estate except taxes and 
costs paid by them. 

Mr. George also testifies that S.W.S.E. Sec. 31. 
T. 1 S., R. 7 E—yo acres of the land included in the 
mortgage—was sold to Oliver Tlolmes for $1600.00, and 
that John and James Sleven received the money, and 
that lot No. 7 in Fairfield, being also a portion of the 
mortgaged premises, was sold to D. W. Barkley for 


$450.00, which money the Slevens received. “And that 
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during the pendency of this suit Rider Bros. have paid 
Slevens and their Trustee—Appellants here—S$8oo.oo for 
one 40 acre tract of said land. 

The sale of these portions of the mortgaged premises 
were contirmed by the decree of December 31st, 1879, 
and Appellants were ordered to be charged with the 
amounts then received by them. 

The evidence also shows, and the Master tinds, that 
waste was committed by Appellants, and those they rep- 
resent, to the amount of $810.00. 

This is a very low estimate of the waste committed, 
and much less than the evidence would justify. The 
evidence of Albert Sloan shows that one house, sold by 
the Slevens in 1876, was worth $700 to $800, and would 
rent ior $8.00 per month. It is used asa residence at 
this time, has only been moved a few vards onto a lot in 
Fairtield. (See page 38.) The evidence ot i. Be 2 
Hall (page 33) estimates the cost of the fence to put the 
land in the condition it was when Slevens took possession 
at $1000.00, and G. J. George estimates the damage to 
fence, or cost of replacing the tence, at $700. 

The evidence of Malinda Knight shows that two 
houses were removed trom the land while in possession 
of the Slevens. (See page 41.) 

The evidence of John Gaddis (page 46). and Joseph 
Williams (page 45). and Samuel Linder (page 43), show 
that the grove of timber standing and growing on the 
land, at the time the Slevens took possession, was entirely 
destroved, and appropriated to their own use, and was of 
value greatly to exceed the amount estimated by the 


Master in his report in this cause. 


rs 

In the report ot the Naster. to whom this Cause Was 
referred, the most tavorable view the evidence was sus- 
ceptible of has been indulged in towards Appellants. 
With this the Appellees are content. Appellees onl, 
ask that the pretended deed executed by Barkley. and 
put upon record by J. and J. Sleven, be removed as a 
cloud and declared a nullity as a conveyance. And al! 
that in equity may be due Appellants these Appellees 
are Willing to pay, and as the evidence shows have fully 
paid. With the accounting made by the Master the 
Appellants certainly have no cause to complain. 

In the exceptions filed to the Master's report by 
Appellants (see page 169) seven exceptions are enumer- 
ated and set forth. 

The first is that the **Master tinds that Appellants. 
‘the exceptants, were al certain times in the POssession 


Sof the land in controversy. when in fact they aver that 


4 


‘they never were at anv time in. the possession of said 


i 
‘land. 


)n this point the evidence Is SO overwhelmingly 


against Appellants, and so fully sustains the finding of 
the Master, that a bare reterence to the evidence of some 
of the witnesses will settle all contro, ersy on this question. 

In the answer filed by the Appellants to the petition 
in this case, they answer that they are in the ‘**cons/ruct- 
120 POSSESSION ~ ot said land. The evidence ot Albert 
Sloan, Malinda’ Knight, John T. Fitzgerrel, Samuel 


Linder, Harvey Stewart and G. J. George, heretofore 
referred to, show that their possession was aclua/ trom 


1863 until 1874. and to a portion of the land until 1879. 


a 
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Was any error committed in the Circuit Court by 
adjudging the Slevens to be mortgagees in possession of 
the land in controversy? They had mortgages on the 
land that entitled them to the possession. The mortgages 
were never foreclosed. They took possession of the land, 
and continued in possession for ten or twelve years. 
And they had no rights, or pretended rights, in the lands 
except by virtue of these mortgages. What were they 
then, we ask, but mortgagees in possession? And being 
mortgagees In possession of these lands they should be 
compelled to account as such. 

The fact that they induced the Master-in-Chancery 
to execute deeds to them, does not in any way change or 
better their position. 

Taking deed under the certificates of purchase, after 
the sales had been set aside by order of the Presiding 
Judge, ‘‘and by consent of all parties,” was a fraud on 
the Court; and a fraud on the rights of Turney, who was 
then in Washington Territory, and could have had no 
knowledge of the fact; and the Circuit Court very prop- 
erly sustained the demurrer to the cross-bill and refused 
to aid Appellants in perfecting their title, based on such 
an illegal and inequitable foundation. 

When parties having mortgages on land, acquire 
title to land under an erroneous decree, or illegal sale, 
the Court will treat them as mortgagees in possession, 
rather than trespassers. 

Bigler vs Waller, 14 Wallace, 297. 

Harper vs Ely, et al., 70 IIl., 584. 
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Roberts vs Fleming, 53 I[Il., 204. 

In the case of Harper vs Ely the Court says: ‘Ely, 
‘the owner of the debt, was rightly in possession as 
‘mortgagee for condition broken, and not as a tres- 
‘*nasser. 

“The fact that a fraudulent sale was made, does not 
‘‘yive the mortgagee any greater rights than he other- 
‘wise would have, had no sale been made. The sale 
‘having been fraudulent and set aside, leaves the 
**mortgagee inthe same position as he was before the 
‘Ssale.’’ 

And in Roberts vs Fleming, et al., sapra. The 
Court in setting aside a sale for illegality lay down the 
rule for accounting between the parties under such cir- 
cumstances as tollows: ‘*The Master, in stating the 
‘account, should credit and allow the mortgagee the 
‘amount of his mortgage debt with interest. He should 
‘falso be allowed for all taxes paid upon the land, and all 
‘reasonable repairs made upon the premises, and owing 
‘to the delay in filing the bill to redeem, he should be 
‘allowed tor permanent improvements. On the other 
‘hand he should be charged with amount he bid at 
‘mortgage sale, and all rents and profits received, ov 
“which might have been received, by reasonable effort and 
“proper management of the property.” The case of 
Bigler vs Waller, 14 Wallace, page 297, is direct authority 
on this point. 

This is precisely what the Court done in the case at 


bar. The Court declared these deeds void. and a cloud 
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on the title of Appellee, and then ordered an account to 
be taken as in ordinary cases of Mortgagee in possession. 

That the sales to the Slevens, in the foreclosure pro- 
ceedings, were never approved by the Court; but were 
set aside by order of the Court, and by consent of all 
parties is positively shown by the cross-bill tiled by all of 
these Appellants, and sworn to by John J. Sleven, one of 
the Appellants in this case. (See printed record, page 18.) 

Appellants assiga for error that the Court sustained 
a demurrer to the cross-bill filed by Appellants. 

In this cross-bill three important averments are 
made: 

first, It avers that there never was any record of 
decree of toreclosure of said mortgages in Wayne or 
Clinton county. 

Second, It avers that the sales were never approved 
by the Court, but were set aside by the Court, and by 
consent of all ports. 

Third, \t charges that the Slevens took deeds under 
these sales, and have been in possession of the lands since 
they took the deeds in ISO}. 

If there never were any decrees, to base these sales 
upon, the Slevens, being parties to the suits, are charge- 
able, with notice of that fact. 

It these sales were all set aside, by order of the 
Court, because there were no degrees to base them on, 
and by ‘tcouscut of all parties,” the law charges the 


Slevens with full knowledge of these facts: and to take 


deeds atterward. on such certificates. was a fraud both in 


law and in fact, and when they came into a court of 
equity, by their cross-bill, under such circumstances, and 
ask the aid of the Court to perfect a title thus derived, 
the Court cannot do otherwise than dismiss their cross- 
petition, and admonish them, that suitors must approach 
courts of equity with *tclean hands.” 

But en page 23 of Appellants’ brief reference ts 
made to the Statute of Hlinois, and) Appellants claim a 
leval title to the lands by virtue of Sec. 6, Chap. 83. of 
Starr & Curtis’ Statute. If Appellants have already a 
leval title then there is no necessity of invoking the aid 
of a court of equity, by cross-bill, to pertect their title. 

The statute quoted by Appellants ts as follows: (See 
page 23 of Appellants’ brief.) ‘*kvery person in the 
factual possession of lands or tenements, under claim 
‘fand color of title, wade mu wood faith, and who shall tor 
‘seven successive years continue in such possession, &c.” 

Counsel tor Appellees are of the oppinon that the 
Court will be reluctant to hold, that deeds acquired, as 
the deeds in this case were acquired, were tithes made in 
‘soood saith.” — Appellants were parties to the record in 
the foreclosure proceedings in Clinton county. and they 
are conclusively presumed to know all the record con- 
tains, and to be cognizant of every fact disclosed by the 
record. When the sales were set aside by the Cireuit 
Court of Clinton) county, at the August term, 1860, 
Appellant John Sleven had just as conclusive knowledge 
of that tact as he had on the 27th day ot February, A. ©. 


1577. when he swore to it in his cross-bill. mn which the 
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setting aside of the sales is averred. Tle had also just as 
conclusive knowledge that no decrees of foreclosure had 
ever been obtained, as he had when he makes that aver- 
ment under oath in his cross-bill, Hence there can be 
no holding possession in **wvod sarth,” under these deeds, 
bv Appellants, who were parties to the suit to foreclose. 

Appellants occupy inconsistent positions in this case. 
Under one assignment of error they complain that. the 
Court erred in sustaining a demurrer to their cross-bill, 
and thereby retused them a decree perfecting their title ; 
and then Appellants complain that the Court erred in not 
holding that their title was already perfect under the 
Statute. Counsel for Appellees can readily understand 
how Attorneys for Appellant: can entertain either one or 
the other of these positions; but) we are unable to com- 
prehend how they can press both theories upon the Court, 
with equal assurance, at the same time. 

li the title of Appellants was a valid legal title, then 
thev had no need of the aid of a Court of Equity to 
assist them tn periecting their title. Ti their titie was not 
valid and legal, then we assume that a Court of Equity 
cannot aid a party in perfecting a title by prescription. 

But in the answer of Appellants to the petition of 
\ppellees thev answer that they have a ‘legal title by 
‘virtue of a decree of toreclosure, had in the Cuireuit 
‘Court of Clinton County, on a change of venue from 
“the Wayne County Circuit Court, rendered at the May 


*"teTnm. Iss. itt which sal s Charles ra. Beecher became 
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the purchaser, and assigned his certificate of purchase 


= 
‘to J. and J. Sleven, to whom deeds were executed July 
‘s2ist, 1863. (See printed record, page 7.) 

This is the answer of Appellants in) the trial Court. 
They nowhere answer that they claim tithe by preserip- 
| 
i 


: ae . or » ale one 
tion, or by limitation: but they claim levwal tile by virtue 
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of the foreclosure proceedings in Clinton county, ana by 


this position their tithe must stand or ta 

The Court will not plead the statute of Imitation tor 
a party who does not plead and rely upon i himself, 
Nor will the Court) interpose a title by prescription in 
chancery, when the defendant does not answer and rely 
on such a title. All reference to a tithe by limitation, or 
by prescription, is foreign to the issue mn thts cas 

O'Mallaran vs Fitzgerald, 71 Tll., 54. 

School Trustees vs Wright, et ale, 12 TL. 441. 

[tis again assio@ned for error that the Court tound 
that Appelice Adams was the owner of the Jand in con- 
troversy ; and that his proot of title is insuflictent. 

(n the answer tiled by A 
7 


hat **L. J. S. Turney was the owner of the land 


. 


answer 
min question in fee simple.” And thev further answer 
that Turney conveyed the land to \ppellec Adams. and 


they charge that Adams took his deed to the land with a 


full knowledge of the rights of Appellants, detendants 


below. (See page O and 7 of printed record.)  Atter 
Appellants had admitted, by their answer, that Turney 
Wiis the owner of the lanl In fer smi pl . and that he con- 
veved the land to Adams by deed, further proot of title 


in this suit would seem to be unnecessary. It is true. 
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the answer further avers, that the deed from Turney to 
Adams was with a full knowledge of the rights of 
Appellants, and that Adams paid no consideration to 
Turney for the land. The question of consideration is 
not one that concerns these Appellants. That would be 
a matter entirely between Turney and Adams. For the 
purpose of maintaining a suit to remove the deeds as 
clouds, Adams would have to show he was the holder of 
the legal title; but if this is admitted by the answer, this 
is suflicient, and releaves the Appellants the necessity of 
proof on that point. 

In the exhaustive briet of Appellants (page 26) the 
question is pressed upon this Tfon. Court that the evi- 
dence does not show that Appellees, either Turney or 
Adams, were in the ac/aa/ possess‘on of the lands at the 
time of filing this bill to remove the deeds as clouds. As 
a general rule a party to have standing in a Court of 
Kquity to remove a cloud must be in fossess‘on, other- 
wise his remedy would be in Z7ectment. That doctrine 
has no application to this case, or to cases similar to this. 
In this case the Appellants had a mortgage on the 
premises that entitled them to the possession of the land 
after condition broken; under this mortgage the Appel- 
lants took possession, and they were entitled to possession 
until their debt was paid. A Court of Law could not 
adjust the equites between the parties. Appellants had 
paid tax on the land, had sold and removed valuable im- 
provements that were on the land, and had possession, 


and received rents and profits for a number of vears. 
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These questions could only be settled in equity. **The 
mortgagor of land, as between himself and the mortgagee, 
has only and equitable tithe, and is not entitled to pos- 
session, and cannot sustain ejectment against — the 
mortgagee. 

Brobst vs Brock, roth Wallace, 519. 

Jones on Mortgages, Sec. 673, 674 and 7o2. 

In the case of Moore vs Munn, et al., 69 IIl., page 
591, the Court held that when a deed to land was pro- 
cured by fraud, a Court in Chancery would remove it as 
cloud, even if the party was not in possession, and had a 
complete remedy at law by ejectment. 

Inthe case at bar, when the original petition was 
tiled by Turney in 1874, and when the amended petition 
was tiled by Turney and Adams in 1876, the debt due 
the Slevens was not fully paid. The $800.00 afterwards 
paid to the Slevens by Rider was not paid until August 
13th, 1577. Adams was not entitled to the PpOSSession of 
the land when these petitions were tiled. The Slevens 
were then in possession, under their mortgage, and hada 
right to remain in possession until their debt was fully 
paid, and all their equities were adjusted. But Adams 
had a right to protect his equity of redemption, and to re- 
move a cloud trom the same. Tle had a right to require 
that the records of Wayne county, in which the land is 
situated, show the true condition of his title. Ile was 
the owner of the land subject to whatever amount might 
be due the Slevens under their mortgages, and he had a 


right to ask a Court of Equity to decree that fact, and 


@» 


7 

declare the true condition cf his title. The scope and 
purpose of the petitions, filed by the Appellees in this 
case, go no farther than this. That the Circuit Court, 
on the hearing of this case, went turther, and declared 
that whatever rights vet remained to the Slevens under 
their mortgages should not be impaired by the decree, 
but should be secured to them, even if it went beyond 
the scope of the issue as presented by the pleadings, was 
a decree and ruling in behalf of Appellants of which they 
cannotcomrplain. If error it was, it was not error against 
Appellants, but was in their interest, and fortheir benefit. 
The Court considered the stipulation tiled by both Com- 
plainants and Detendants (see page 12 printed record) as 
being sutliciently broad, to couier on the Court ample 
authority to adjust all the equities between the parties to 
this litigation, so far as it pertained to the subject matter 
in suit. 

Appellants insist that it was error to hear evidence 
in the Circuit Court, on the part ot Appellees, as no rep- 
lication was tiled by Appellees to Appellants’ answer. 

This case was not set down for hearing on bill and 
answer. The most that can be said is, that the case was 
heard on bill, answer and evidence without objection. 

Where parties go to trial without a_ replication, and 
the case 1s heard on the evidence without objection, the 
Detendant will be considered as having waived the form- 
ality of a replication, and the answer will have no effect 
as evidence. See 


Corbus vs Teed. 69 Il... 209. and numerous authorities 


therein cited 

In the case at bar the issue was made up in the state 
court, before’ the case was certified to the lL. S. court. 
And by a provision of the Statute of Hlmois, the answer 
under oath was waived: and in a case, where the oath ot 
the Detendant ts waived by Complainant's bill, and the 
answer is not under oath, the answer can in no event be 
taken as evidence, whether replication be tiled or not. 
In such cases it is but a mere formal pleading. 


Chambers vs Rowe, 36 IIl., 17 


ji. 


Jameson vs Conway, § Gillman, 22 


Scott vs Clarkson. 1 Bibb. 2 


ie 
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The want of a replication is not cause tor reversing 
adecree on error, where parties take deposition, and 
submitted the case without objection. 

Jameson vs Conway, supra. 

It is insisted that the Circuit Court erred tn dismiss- 
ing the cross-bill, whereby Appellants were deprived of 
of the right of pertecting the record of the Court trom 
which they claim to derive title: and the Statute of the 
State of Tlinois ts quoted, by attorney tor Appellants, as 
giving Appellants a right under their cross-bill to perfect 
the records of the Circuit Court of Clinton county. 
[Hlinois, so as to establish decrees in said Clinton County 
Circuit Court. This Statute of Ilinois is set out in full in 
Appellants’ briet, page 1g and 20, and as will be seen on 


an Inspection ot the Statute it can have no application to 


this case. That Statute expressly provides that the pro- 
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ceedings to establish records must be in the Courts where 
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the records have been destroyed. Each and every sec- 
tion of that act declares, that the proceedings must be 
brought and prosecuted in the Court where the record has 
been destroved. And it would be strange if it were 
otherwise. It would be in conflict with all our precon- 
ceived ideas of Courts of Law, it one Judicial Tribunal 
could make up a judgment or decree and order it to be 
spread of record as the judgment or decree of another 
Judicial Tribunal. The position of Appellants by invok- 
ing the benetit of this Statute is, that the Circuit Court of 
the United States, sitting in Springfield, Illinois, could 
enter a decree retorming or restoring the records of the 
Circuit Court of Clinton county, Illinois, and order 
the same to be spread of record, as the decrees of the 
Circuit Court of that county. The Statute 1s explicit, 
that each Court must restore its own records when 
destroyed. But in the case at bar, Appellants aver in 
their cross-bill under oath that there never were any such 
records of the foreclosures upon which Appellants’ deeds 
are based. (See page 20 of printed record. ) 

In this Hlon. Court the Appellants must be confined 
to the exceptions that were taken in the trial court. In 
the entire record sent up from the Circuit Court in this 
case, no objections or exceptions of any kind will be found 
in any part of the record, except the seven exceptions 
tiled to the report of the Master on page 169 of printed 
record. 

These exceptions are as follows, and refer entirely to 


the manner of stating the account: 
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First exception. For that the said master, in and by 
said report, found and reported to the Court that these 
exceptants were inthe actual possession of the lands 1n 
the pleadings in this case described at some time or times, 
when it appears from the edvidence that these exceptants 
were never at any time in the actual Occupancy or pos- 
session of said lands. 

Second exception. For that the said master, in and 
by said report, finds and reports to the Court that these 
exceptants are liable for and chargeable with large sums 
of money tor the rents and = protits of the lands in the 
pleadings described which they might have received by 
the exercise of reasonable care and prudence. 

Third exception. For that the said master, in and by 
the said) report, has tound and reported to the Court 
that these exceptants are hable for and chargeable with 
the natural decay of the improvements on said lands and 
the cutting and removal of timber upon and trom the lands 
aforesaid as waste committed by these exceptants. 

Fourth exception. For that the said master has found 
and reported to the Court in and by his said report that 
there is a balance due to the complaioants in the original 
bill, the sum of seventy-seven dollars and fifty-eight cents. 

Mitth exception. For that the said master, in and by 
his said report, has erroneously computed interest upon 
sums of money reported by him to have been received by 
these exceptants on account of rents of the lands in the 
pleadings described. 


Sixth exception. For that the tinding and conelu- 
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sions of the said master in the said report contained are 
unwarranted by the evidence in the cause. 

Seventh exception. For that the conclusions and 
tindings of the said master in the said report contained 
are unwarranted and are beyond the scope of the inter- 
locutory order herein refering the said cause to him. 

Wheretore the said defendants in the original bill 
herein and complainants in the said cross-bill do except 
to the said report of the said master in chancery and 
appeal therefrom to the judgmentoft this honorable court. 

WILLIAM J]. CONKLING anp 
PALMERS, ROBINSON & SHIIUTT, 
for the Exceplants Aforesatd. 

In conclusion, we suggest that this Court will not 
reverse a judgment or decree for trival errors, that work 
no injustice to the party appealing. 

Greenleats Lease vs Booth, 5th Peters, 135. 

Campbell vs Pratt 2d Peters, 354. 

Brobst vs Brock, roth Wallace, 519. 

No injustice has been done Appellants by the decree 
of the Circuit Court appealed from; and in equity and 
justice every cent has been paid Appellants that was ever 
due them on all of the mortgages executed on the land 
by Turney. 

The principal of the three mortgages was...... . .$3237 
The Slevens received trom the sale of that portion 
of the land sold te Holmes and Rider and 
Barkley, (which sales Appellees confirmed). 2850 


Leaving due as principal on allthe notes thesum of, 387 
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For this trivial sum, and the accrued interest on the 
notes, the Slevens used and occupied 360 acres of improved 
lands, all under fence, and all but So acres in cultivation, ar 
for thirteen or more vears, and in addition to this, they . 
sold, and removed from the land, timber and buildings 
and fencing, found by the master, to be of the value of r. | 
$810.00. 

very equity in this Case Is with the Appellees. 

What judgment or decree, more favorable to Appel- 
lants, could the Court render in tne case? 

Appellants could not recover the land in ejectment, 
if they were out of possession: nor defend against eject- 
ment if they were in possession, as, by their own show- : 
ing, they neve»r had decrees of foreclosure to base their 
deeds upon. 

They could not now go into equity and foreclose their 
mortgages for two reasons: 

First. Their right to foreclose accrued in 1854, and 
the statute of limitation of sixteen vears, has been a com- 
plete bar since 1S70. 

Second. Ina proceeding to toreclose, the evidence 
would again show, as it was shown in this case, that the 
debt the mortgages were given to secure have been fully 
paid. 

We therefore ask that the decree of the Circuit Court a ' 
may be affirmed. : 
R. P. HANNA, ‘ 
Il. TOMPKINS, 
Attys. tor Appellees. 
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UNITED STATES VS. IVES. 1 


1 In the Court of Claims, December term, 1888. 
FRANK Ives \ 
, > No. 16382. 
Tue Uvirep Srares. } 
1.—etition.—Filed Nor, 24, 1888.—J. R. 
To the honorable the Court of Claims : 

The claimant, Frank Ives, respectfully represents : 

The claimant is and has been for more than six years last past a com- 
missioner of the circuit court of the United States for the district of Min- 
nesota, and as such commissioner he did at various times hear and decide 
on criminal charges against various persons charged with violating the 
laws of the United States, and for portion of the per diems for hearing 
and deciding on criminal charges, extending from August, 1882, to Mareh, 
1888, he failed to make any charge in his current accounts because he was 
not aware that the same would be allowed, but subsequently being advised 
of the decisions of this court in the cases of Ravesies and Harper v. The 
United States, he presented an account tor said charges amounting to three 
hundred and seventy dollars (8370) to the distriet court of the United 
States for the said district, by which the same was on the 10th day of Au- 
gust, IS8S8, duly approved. The charges in said account consist entirely 

of hearings on days upon which there were hearings of questions 
2 invelving judgment and discretion, and for which days no charge 

has ever previously been made in current accounts or paid, and of 
which said account the sum of five dollars and no more acerued more than 
six vears before the beginning of this suit, leaving as not barred by the 
statute of limitations the sum of three hundred and sixty-tive dollars (3365), 
which amount he claims. 

No other action than as aforesaid has been had on this claim in Con- 
gress or by any of the Departments. 

The claimant is the sole owner of this claim and the only person inter- 
ested therein ; and no assignment or transfer of this claim or of any part 
thereof or interest therein has been made. 

The claimant is justly entitled to the amount herein claimed from the 
United States, after allowing all just credits and offsets. The claimant is 
a citizen of the United States, and has at all times borne true allegiance to 
the Government thereof, and has not in any way voluntarily aided, abetted, 
or given encouragement to rebellion against the said Government ; and the 
claimant believes the facts as stated in this petition to be true. And the 
claimant claims three hundred and sixty-tive dollars (8365) and costs. 

GBORGE A. KING, 
Altorney for (Yaimant. 


3 STATE OF MINNESOTA, County of Polk, ss: 

Frank Ives, being duly sworn, deposes and says: I am the 
claimant in this case. [ have read the above petition, and the matters 
therein stated are true, to the best of my knowledge and belief. 

hRANK Ives, 
Subscribed and sworn to before me this 20th day of November, 1888, 
[SEAL. | D. kK. HAtTreestap, 
District Court Commissioner, Polk County, Minn. 
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And now comes the Attorney-General, on behalf of the United States, 
and, answering the petition of the claimant herein, denies each and every 
allegation therein contained; and asks judgment that the petition be dis- 
missed, 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Atto. ney- 
General, in pursuance of the statute in such case jprovided, denies the said 
allegations, and asks judgment accordingly. 

Ronerr A. Howarp, 
Assistant Attorney-General. 


y [1 1.—shindings of fact and conclusion of low,—Filed Apri yy 
ISS, 


FINDINGS OF FACTS, 


This case having been heard by the Court of Claims, the court, upon 
the evidenee, find the facts to be as follows : 


The claimant has been a commissioner of the cireuit court of the United 
States for the district of Minnesota from 1882 to the present time, 


| a 


The claimant’s accounts for fees in hearing and deciding on erimina: 
charges in a number of eases during the years 1885, 1884, 1885, 1886, 
L887, and ISSA, veritied by his oath, were presented to said eourt in the 
presence of the district attorney, and an order approving the same was 
entered of record. 


11. 

The charges in these accounts amounted to 8365, made up as follows : 
charges were made at 55 per day for fifty-six days, amounting to S280, 
for the actual examination and hearing of the complaining witness ane 
such other witnesses as were produced by him prior to issuing warrants ; 
charges were made for sixteen days at 85 per day, amounting to S80, for 
hearing motions for continuances, which were argued by the district at- 
torney or detendant’s counsel for such continuance ; another charge, 85 in 
amount, is for one day on which there was an actual hearing and decision 
upon the sufficiency of bail. Said aceount also ineluded another day. 
amounting to 85, said one day being in August, 1882, more than six year: 
betore the commencement of this suit, making the entire account amount 
to $370, whereof $365 is for services performed within six years previous 
to the commencement of this suit. 
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[n 1866 the Department of the Interior, which then had supervision of 
commissioners’ accounts, had occasion to construe this phrase in section 847, 
Revised Statutes : 

‘For hearing and deciding on criminal charges, five dollars a day for 
the time necessarily employed.” 

The Department thus ruled : 

“ The terms hearing and deciding embrace the commissioner’s acts and 
rulings in the case, as well as the trial and determination of the issues of 

the facts, in the technical sense of those words.” 
6 A new rule was adopted in 1883 whereby they would all have 
heen rejected if presented, and has been adhered to since, and 
said accounts were therefore not presented to the accounting officers of the 
Treasury. 


CONCLUSION OF LAW, 


Upon the foregoing facts the court find, as conclusion of law, that 
plaintiff recover SS), 


| V .— Opinion. 


Davis, J., delivered the opinion of the court : 


This is a claim made by a United States commissioner for fees, which 
it is alleged would, under the rules now in force, be disallowed by the ae- 
counting officers of the Treasury if presented to them for payment. Eighty 
dollars of the charges are tor hearing and deciding’ motions for continu- 
ance where motions were made and argued by the district attorney or de- 
fendant’s counsel for such continuance. Another charge, 85 in amount, 
is for one day on which there was an actual hearing and a decision upon 
the sufficieney of bail. 

These charges fall within previous rulings of the court and are allowed. 
(Harper vs. The United States, 21 C. Cls. R., 56; Ravesies vs. The United 
States, 23 C. Cls. R., 299.) 

The remainder of the charges are for the actual examination and hear- 
ing of the complaining witness and such other witnesses as were produced 
by him preliminary to issuing the warrant; this plaintiff claims was in 
accordance with the following statute of Minnesota, the State where plaint- 
iff resides : 

“S$ 141. (See. 132.) Proceedings on complaint made—warrant—its 
contents. —U pon complaint made to any justice by any constable or other 
person, that any such offence has been committed within the county, he 
shall examine the complainant on oath, and the witnesses produced by 
him, and reduce the complaint to writing, and cause the same to be sub- 
scribed by the complainant ; and if it appears that such offence has been 
committed, the said justice shall issue his warrant, reciting the substance 
of the complaint, and requiring the officer to whom it is directed forthwith 
to arrest the accused, and to bring him before such justice, or some other 
justice of the same county, to be dealt with according to law ; and, in the 
same warrant, may require the officer to summon such witnesses as shall 
be named therein, to appear and give evidence at the trial. (General 
Statutes of Minnesota, chap. 65.) ” 
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This case differs from the cases of Harper and Ravesies in this : that the 
hearings were had prior to issuing a warrant, and for the purpose of de- 
eiding whether it should be issued, 

Plaintiff contends that the difference is not material, and that the case at 
bar is not distinguishable from those already decided. He relies princi- 
pally upon the following decision of the Secretary of the Interior, made in 
1866, when that officer had supervision of commissioners’ accounts. The 
Secretary held that “ the terms hearing and deciding embraced the com- 
missioner’s acts and rulings inthe case, as well as the trial and determination 
of the issue of fact in the technical sense of those words ;” and he turther 
relies upon the following statement in the opinion of this court in Harper's 
Case (21 C. Cls. R., 58): 

© Without intending to lay down a rule which should govern all cases, 
the court is of opinion that acts merely clerical, or for which special fees 

areallowed, should not entitle the commissioner to the daily compen- 
7 sation; but acts upon which counsel ought to be heard, if desired, 

which necessitates some Investigation and decision, such as deter- 
mining whether the complaint is of a nature to constitute an offense for 
which the party can be criminally held, whether a continuance should be 
granted when required by one of the parties, and in such ease the amount 
and sutliciency of bail, come within the terms ‘for hearing and deciding 
on criminal charges ;* and the daily compensation should be allowed.” 

Plaintiff further urges that to comply with section 1014 of the Revised 
Statutes, as judicially interpreted (United States v. Rundlett, 2 Curtis, ©, 
Cls. R., 41; Knox v. United States, 23 C. Cls. R., 867; affirmed 128 { 
S.R., 230), it was necessary for him to hear these witnesses at the time 
he did,and to decide upon the sufficiency of the complaint before i<suing 
his warrant. 

Section 847, Revised Statutes, provides a fee of $5 a day “ for bearing 
and deciding oncriminal charges * *  * for the time necessarily ¢em- 
ployed.” “This statute evidently contemplates an act in its essence judicial, 
not clerical, At the examination of complaining witness prior to issu- 
Ing warrant there was no reason why counsel should be present ; the 
defendant was not before the commissioner ; there were no matters in con- 
troversy. That the intent of this provision of the statute was to provide 
compensation for a hearing and decision after warrant issued and re- 
turned, and with the detendant before the commissioner, is shown by the 
subsequeat provision in the same section giving a fee “ for issuing any 
warrant or writ.” The service pertormed by plaintiff was this service ; 
he issued warrants ; and for performing that duty is entitled to a definite! v 
specified fee, which must be held to include compensation for all labor 
necessarily incident to the duty of issuing a warrant or writ, such as 
hearing the statement of the complaining witness. 

This item of charge is disallowed, 

Judgment for plaintiff for 885, 


8 V.—Final judgment. 
At a Court of Claims held in the city of Washington, D. C., on the 22d 


day of April, A. D. 1889, judgment was entered as follows : 
The court on due consideration of the premises find tor the claimant 


9 


? 


UNITED STATES VS. IVES. 5 


and do order, adjudge, and decree that the said Frank Ives do have and 
recover of and from the United States the sum of eighty-five dollars 
($85.00). 


4 V L.— Defendants’ a pplication for, and allowance of, appeal. 


Krom the judgment rendered in the above-entitled cause on the 22d day 
of April, 1889, in favor of claimant, the defendants, by their Attorney- 
General, on the 28th day of May, 1889, make application for, and give 
notice of, an appeal to the Supreme Court of the United States. 

RospertT A. Howarp, 
Asst Attorney-General. 


Filed May 28, 1889, and allowed in open court. 
WittiAM A. RICHARDSON, 
Ch le i Justice. 


10 In the Court of Claims. 
Vil. 


FRANK IVES 
re, No. 16382. 


‘Tue UNIrep STATES. 


|, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court, and the conclusion of 
law thereon, of the opinion of the court, of the judgment of the court, of 
the application of the defendants for and allowance of appeal to the 
Supreme Court of the United States. 

[n testimony whereof, I have hereunto set my hand and aftixed the seal 
of said court at Washington, this 22d day of June, A. D. 1889. 

(SEAL. | | JoHN RANDOLPH, 

| Ass’t Clerk Court of Claims. 


‘Indorsement on cover:) No. 1169. The United States, appellant, vs. 
Frank Ives. Court of Claims. Filed June 25, 1889. 
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SUPREME COURT OF THE UNITED STATES. 
OocTOBER TERM, 1889. 


No. 258. 


THE UNITED STATES, PLAINTIFF INO ERROR, 


Vs, 


ROBERT BATES KINGSBURY, WILLIAM J.) PHILLIPS, 
RICHARD N. LANE, AND SIMON MUSSINA, 


IN ERROR TO THE CIRCUIT COURT OF TITE UNITED STATES FOR TIE 
WESTERN DISTRICT OF TEXAS, 


FILED NOVEMBER 3, (886. 
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SUPREME COURT OF THE UNITED STAT 
OcroBER TERM, 1889. 


No. 258, 


THE UNTTED STATES, PLAINTIFF IN) ERROR, 
Vs, 


ROBERT BATES KINGSBURY, WILLIAM J.) PHILLIPS, 
RICHARD N. LANE, AND SEMON MUSSINA. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF TEXAS. 
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UNITED STATES VS. KINGSBURY ET AL. | 


1 In the ‘ionorable United States circuit court for the Sth cireuit 
and western district of Texas, holding sessions at the city of 
Brownsville in said district, at its April term, A. D. 1881. 


And now comes the United States, by her attorney, and before your 
honors, judges of said court, and complains of one William Joseph Phil- 
lips, who is a resident citizen of Wharton County and eastern district of 
Texas, and one Charles Worthington, who is a resident citizen of the 
eounty of Nuesces and the western district of Texas, and one Richard N, 
Lane, who is a resident citizen of Travis County, Texas, in the western 
district of Texas, and one Samuel F. Barr, who is a non-resident of Texas, 
and one Simon Mussina, who is a resident citizen of Galveston County, 
Texas, and one Robert Bates Kingsbury, who is a resident citizen of the 
county of Cameron, and State and western district of Texas, and se com- 
plaining the plaintiff would most respectfully represent, that on the 8th 
day of July, 1865, the said Robt Bates Kingsbury was collector of 
internal revenue for the second district of Texas; and that upon that 
day he, the said Rob’t Bates Kingsbury as principal and the said Phil- 
lips, Worthington, Lane, Barr, and Mussina as sureties, did make, ex- 
ecute, and deliver to plaintiff their joint and several bond or obligation, 
in the sum of fifty thousand dollars, conditioned among other things as 
follows: * Whereas the President of the United States hath, pursuant to 

law, appointed the said Robt Bates Kingsbury collector of taxes, 
2 under an act to provide internal revenue to support the Govern- 

ment, to pay interest on the publie debt, and for other purposes ; 
now, therefore, if the said Robert Bates Kingsbury shall truly and faith- 
fully execute and discharge all the duties of the said office according to 
law, and shall justly and taithfully account for, and pay over to the United 
States, in compliance with the orders and regulations of the Secretary of 
the Treasury, all public moneys which may come into his hands or po-- 
session, and if each and every deputy collector appointed by said collector 
shall truly and faithfully execute and discharge all the duties of said deputy 
collector, according to law, then the above obligation to be void and of no 
effect, otherwise it shall abide and remain in tull foree and virtue.” 

And plaintiff says that the said Rob't Bates Kingsbury has committed a 
breach of his said aforesaid bond and the conditions thereof, and an action 
of law has acerued to her as follows, to wit: From and after the said 25th 
day of July, 1865, and during his continuance in office under sail ob- 
ligation aforesaid, there come into the hands of the said Kingsbury, by 
virtue of his offiee, large sums of money, the preperty of plaintiff, of 
great value, from taxes collected, stamps seld, and other sources, but 
which sums of money he, the said Rob't Bates Kingsbury, has failed, 
neglected, and refused to pay over to plaintiff, as bound to do by vir- 
tue of his office and bond aforesaid, .to the damage of plaintiff thirty 

thousand dollars. 
:} Plaintitf! more specifically avers that among the moneys specified 
above as collected by and coming into the hands of the said Robert 
Bates Kingsbury, by virtue of his office, is and was the sum of fourteen 
thou.and one hundred and seventy dollars and twenty cents (314,170.20), 
arising from taxes collected by him in person and by his deputies, and 
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from stamps sold by him, and other sources, aad which sum be the saic 
Kingsbury, by virtue of his office and bond, was bound to pay toe plaint- 
iff, but to pay the same, or any part thereof, he has failed as aforesaid. 

Plaintiff? avers that upon a full and fair adjustment of the aceounts 
of him, the said Kingsbury, in the proper department at Washington, 
as provided by law, there is found the said aforesaid sam of $14,170.29. 
as a Treasury balance duc plaintiff from the said) Kingsbury, 

Premises fully considered, the plaintiff prays citation for defendants, 
to their several districts, and for judgment for pit? for said S14,170.20, 
and for interest at the rate of six per cent. from the time said sum 
should have been paid into the Treasury until now, and for all costs, 
We., We, 

Anprew J. Evans, 
AHlorney of U7. S. for the i stern District of Texas 


(Endorsed in the following words, to wit: ) No. 230—Law. United 
States vs. Robert Bates Kingsbury, William Joseph Phillips, Char 
Worthington, Richard N. Lane, San’l F. Barr, Simon Mussina, 

Original petition, Filed Feb’y 28, 1881. T. J. Parker, ePk U.S. cir, 
W. 1D. 'T., at B’ville. Filed this 31 day of July, A.D. i885. Sar, 
Hopkins, clerk cireuit court. 

4 THe UNItvep STATES OF AMERICA, 
Western District of Teras, oth erreuil, at Brownsrill P 
The President of the United States of America to the marshal of the 
western district of Texas, greeting : 

You are hereby commanded to stimmon Charles Worthington, 0 
Nueces County, in the western district of Texas, if be be found in voir 
dlistrict, to be and appear before the hom... the eireuit court of the United 


States for the western district of “Texas, holding its sessions at the erty of 


Brownsville tn said) district, at the next term thereof, to be begun and 
holden on the 4th Tuesday in the month of April A.D. TSs1, it: being 
the 26th dav of said month and vear, then and there to answer te the 
petition ef the United States of America, tiled in’ said court, against 
Robert Bates Kingsbury, William Joseph Phillips, Charles Worthington, 
Richard N. Lane, Sam’l FF. Barr, and Simon Mussina, of whieh petition 
you will serve the said) Charles Worthington with the accompanying cor- 
tified copy, together with a copy of this writ. qi) 

Herein tail not, but of this writ make due return and how vou have 
exeeuted the same. 

Witness the Hon, Morrison R. Waite, Chiet-Jdustice of the Suprenie 


Court of the United States and the seal of this eourt. this Lith dav of 


Mareh A. D. ISS land the 105th vear of the [ ndlependence of the United 
States of America. 

5 [SEAL. T. J. PARKER, 
Vk ULS. Cir. CCt, West’'n Dist. Texas, Sth Circuit, at Brownsville. 


—a 


(Endorsed in the following words, to wit + No, 20). Law. i i 
S. cir. e’'t, W. DLT. Sth cire’t, at) Brownsville. The United States vs. 
Robert Bates Kingsley et als. Citation, Issued this 11th day of Mare), 
A.D. 1881. F. J. Parker, clerk. 
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Filed this 31st day of July A. D.1885. Sam Hopkins, clerk of the 
circuit court. I certify that this writ is a copy of a writ sued out of the 
United States cireuit court for the 5th circuit and west. dist. of Texas, at 
Brownsville. A. J. Evans, U. S.att’vy. San Antonio, Mareh 18, 1881. 
Received Mareh 15, 1881. The defendant Charles Worthington not 
found in my district, March 24,1881. Stillwell H. Russell ©. S. M.,, 
by W. M. MeMaster, dep. 


6 THe UNIrep STATES OF AMERICA, 
West, District of Texas, 5th Circuit, at Brownsville : 


The President of the United States of America to the marshal of the 
western district of Texas, greeting : 

You are hereby commanded to summon Robert Bates Kingsbury, of 
Brownsville, Cameron County, Texas, if to be found in your district, to 
be and appear before the hon. the cireuit court of the United States for 
the western district of Texas, holding its sessions at the citv of Browns- 
ville, in said district, at the next term thereof, to be begun and holden on 
the 4th Tuesday in the month of April, A. D. 1881, it being the 26th day 
of said month and vear, then and there to answer to the petition of the 
United States of America, tiled in said court against Robert Bates K ings- 
bury, William Joseph Phillips, Charles Worthington, Richard N, Lane, 
Sam’) F. Barr, and Simon Mussina, of which petition vou will serve the 
said Robert Bates Kingsbury with the accompanying certified copy, to- 
gether with a copy of this writ. Herein fail not, but of this writ make 
due return and how vou have executed the same. 

Witness the Hon. Morrison R. Waite, Chiet-Justice of the Supreme Court 
of the United States and the seal of this court, this Lith day of Mareh, 
A.D. 1881, and the 105th year of the Independence of the U.S. of 
America, 

T. J. PARKER, 
(The US. Cire C°t, West. Dist. Ter. Sth Cire’t, at Brownearille. 


7 (Endorsed in the following words, to wit:) No. 230. Law. In 

CLS. Cir. Ct. WLD.T., Sth cir. at Brownsville. The United States 
vs. Robert Bates Kingsbury et als. Citation, Issued this 11th day of Mareh, 
A.D. 1881.) FF. J. Parker, clerk. Ret’d & filed Mar. 15th, 1881. FJ. 
Parker, clerk. Filed this 31 day of July, A. D.1885,.) Sam Hopkins, clerk 
circuit court. Received Mareh Lith, 1S81.and exectued Mareh 15th, 1881, 
at Brownsville, by delivering to Robert Bates Kingsbury a copy of this 
writ, and a copy of the original petition as within commanded.  F. H. 
Russell, U.S. marshal W. D. Tx. By T. B. Russell, d’y. 


THe UNITED STATES OF AMERICA, 
| Western District of Texas, Sth Circuit at Brownsville. 
The President of the United States of America to the marshal of the 
eastern district of Texas, greeting : 


You are hereby commanded to summon William Joseph Phillips, of 
Wharton County, in the eastern district of Texas, if to be found in your 
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district, to be and appear before the hon. the cireuit court of the United 
States, for the western district of Texas, holding its sessions at the city of 
Brownsville, in said district, at the next term thereof, to be begun anil 
holden on the 4th Tuesday in the month of April, A. D. D881, it being 
the 26th day of said month and year, then and there to answer to the peri- 
tion of the United States of America, filed in said court, against Rolert 
Bates Kingsbury, William Joseph Phillips, Charles Worthingtor, 
~ Richard N. Lane, Sam’l F. Barr, and’ Simon Mussina, of which 
petition vou will serve the said William Joseph Phillips, with the 
accompanying certified copy together with a copy of tals writ. 

Herein fail not, but of this writ make due return and how you hove 
executed the same. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States and the seal of this court, this Lith day af 
Mareh, A.D. ISS81, and the 15th vear of the independence of the Uniued 
States of Amertea, 

[SEAL | I. J. PARKER, 

(Th US. Cire Ot. Westin Dist. Tevas, 5th Cireuit. at Brownarill: 


(Kndorsed in the following words, to wit:) No. 230. Law. tn U- 
Ss. Cir. Ct. WL. Oth Cire’t, at) Brownsville. The United States va. 
Robert Bates Kingsbury etals. Citation. Issued this PI th day of Marea, 
ALD. IS81. BL. Parker, eVk. | Filed this O1 day of July, ALD, bss), 
Sam Hopkins, clerk ctreait: court. Reed this writ dav of Marea, 
ISSt land executed the same on the 23d day of April, ISS], ly deliver 4 
to the defendant in person a certified copy of this writ, also certified copy 
of petition, this Bod day of April, a8i. W.d. Phillips, U.S. marshal. 
Per DB. M. Phillips, deputy, 


) Tue UnNrrep Srares of AwWEntes, 
Western District of Tevas, ith Civenit, at Brownsrille 


The President of the United States to the marshal of the Wester) distrtet 
of ‘Pexas, greeting : 


Youare hereby commanded to summon Charles Worthington, of Nueces 
County . in the western distriet of Texas, if to be found in vour clistri: t. to 
be and tp pear before the hon. the cireuit court of the United States for cre 
western district of “Poxas, holding its sessions at the eitv of Brownsville, 
in sail cistriet, at the next term thereof, to be begun and holden on che 
ith Tuesday in the month of \pril, A. D. 1881, i beige the 26th dav of 
said month and vear, then and there to answer to the petition af the 
United States of Ameriea, filed in said court, against Robert Bates Kings- 
burv, William Joseph Phillips, Charles Worthington, Richard Ny Lane 
Sanh PE. Barr, and: Simon Mussina, of whieh petition vou will serve oie 
said Charles Worthington with the ACCOM PAY Dg certitiod COPY, TD MALBE ih 
with il COP of this “\ rit. . ) 

Hleremn fail not, but of this writ make dune return and how vou hace 
executed the same, . 

Witness the Tlon, Morrison R. Waite, Chiet-dustiee of the Suprenie 
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Court of the United States, and the seal of this court, this 11th 
10 day of March, A. D. 1881, and the 105th year of the Independ- 
ence of the United States of America. 
F. J. PARKER, 
(Tk ULS. Corn Ct, Westin Dist. Texas, 5th Circuit, at Brownsville. 
“A true COpy. | certify. 
I. J. PARKER, 
(TRUS. Cir, CH, WL DD T., oth Cire’t, at Brownsville. 


(Endorsed in the following words, to wit:) No. 250. Law. U.S, 
eire’t et, WD. T.. Sth eire’t. at Brownsville. The United States vs. Rob- 
ert Bateg Kingsbury et als. Citation. Issued this 11th day of March, 
A.D. 1881.) BL Jd. Parker, clerk. Certified copy. 1 certify that this 
Writ isa copy of a writ sued out of the United States cireuit court for the 
Sth cirenit and western district of Texas, at Brownsville, Texas. <A. J, 
Evans, UL S.att'v. San Antonio, Mareh I8th, A. D.IS881. Filed this 31 
day of July, A.D. E885. Sam Hopkins, elerk cireuit court. 


1] The UnNirep Srates or AMERICA, 
WY afern District of 7 reir, th Curent, aft Brownsville . 


The President of the United States of Amertea to the marshal of the east- 
ern distriet of Texas, greeting : 


You are hereby commanded to stummon Simon Mussina, of Galveston 
County, in the eastern district of Texas, if to be found in your district, to 
be and appear before the hon. the cireuit court of the United States for 
the western district of Texas holding sessions at the city of Brownsville, 
in said distriet, at the next term thereot,to be begun and holden on the 
4th Tuesday inthe month of April, A. DL TSS81, it being the 26th day of 
said month and year, then and there to answer to the petition of the 
United States of Amertea, filed! in said court, ayainst Robert Bates K ings- 
bury, William Joseph Phillips, Charles Worthington, Richard N. Lane, 
San’l PF. Barr, and Simon Mussina, of which petition vou will serve the 
said Simon Mussina with the accompanying certified copy, together with 
a copy of this writ. | 

Herein fail not, but of this writ make due return and how you have 
executed the same. 

Witness, the Tlon. Morrison R. Waite, Chief-Justice of the Supreme 

Court of the United Staves, and the seal of this eourt, this I1th 
}2 day of Mareh, A.D). D881, and the LOdsth year of the Independence 
of the United States of Amerten, 
I. J. PARKER, 
(TR US. Ciret O't. West n Dist. Texas, Sth Cirenit, at Brownsville. 


A true copy, | certify, 
i. J. PARKER, 
(Th ULS, Cir, Ct, WD) 7. Oth Circuit, at Brownarille. 


(Endorsed in the following words, to wit:) Ne, 230, Law. In U.S, 
Cir. C't, W. DT. oth Cire’t. at Brownsville. The United States vs. Robert 
Bates Kingsbury et als. Citation, Issued this 11th day of Mareh A, D, 


» : : eo 
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881. FL. Parker, clerk. Certified copy rec'd —— day of Mareh, I88t, 
and return the same not executed, the defendant S. Mussina could not) be 
found in my district, this 23 day of April, 1881. W.d. Phillips, Os. 
marshal, Filed this 31 day of July, A.D. T885. 0 Sam Hopkins, clerk 
eireuit court. 
“ee 
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iv slern District of T) TAR, th (vreuil, aft Brownsville Z 


The President of the United States to the marshal of the western distr et 
of Texas, ereeting: 

You are hereby commanded to summon Richard N. Lane, of Trovts 
County, in the western district of Texas, if to be found in vour distrct, 
to be and Hp pear before the hon. the erreur court of the Lo nited States for 
the western distriet of ‘Texas, holding its sessions at the Clty al Brow os. 
ville, in said district, at the next term thereof, to be begun and holden on 
the 4th Tuesday in the month of April, A.D. TS881, it being the 26th coy 
of said month and year, then and there to answer to the petition af fie 
United States of Ameriea, filed in said court, against Robert Bates Kop os. 
bury, William Joseph Phillips, Charles Worthington, Richard N. Lene, 
Sam’) FL Barr, and Simon Mussina, of which petition vou will serve t ve 
said Richard N. Lane with the accompanying certified copy, together with 
a copy of this writ, ?- 

Herein tail not, but of this writ make due return and how vou bi v 
executed the same. 

Witness the Tlon. Morrison lh. Waite, ( ‘hiet= Pustice of the hs 
14 preme Court of the United States, and the seal of this eourt, tts 
bith day of March, A.D. PS81, and the 105th vear of the Tnde- 
pendence of the United States of America, 
r. J. PARKER, 
(Th ULS. Cire CF, West nn Dist. Tevas, oth Cirenit, at Brownsrule. 


(Endorsed in the tollowing words to wit:) In U.S. cir. e’t, WD 7. 
bth etre’t, at Brownsville. The United States vs. Robert) Bates Kings 
burv et als. Citation. Issued this Lith dav of Mareh, ALD. 188th. F, 
J. Parker, clerk. [certify that this writ is a copy of a writ sued out of 
the United States civeuit court for the Sth eireuit and western district of 
Texas, at Brownsville. A. 4d. Evans, U.S. attorney. Filed this 31 day 
of duly, ALD. 1885. Sam Hopkins, ce’ k ecireuit court. ii 
1S The Uxreep Sratres of AMERICA, 

Western District of Teras, Sth Cirenit, at Browneville : 


The President ot the United States ot America to thie. marshal at the 
western district of Texas, greeting: 


You are hereby commanded to summon Richard N. Lane, of Travis 
County, in the western district of Texas, if to be found in vour distret, 
to be and appear before the hon. the cireuit court of the United States 
for the western district of Texas, holding its sessions at the city of Browns- 
ville, in said district, at the next term thereof to be begun and held on 
the 4th ‘Tuesday in the month of April, A.D. 1881, it being the 26ch 
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day of said month and year, then and there to answer the petition of the 
United States of America, filed in said court, against Robert Bates Kings- 
bury, William Joseph Phillips, Charles Worthington, Richard N. Lane, 
Sam’) BF. Barr, and Simon Mussina, of which petition vou will serve the 
said Riehard N. Lane with the accompanying certified copy, together with 
a copy of this writ, 
Hlerein tril rheot, lyut of this writ make due return, and how vou have 
exeeuted the same, 
Witness, the Hlon. Morrison R. Waite, Chiet-Justiee of the Supreme 
Court of the L nited Stites, sured the sexl of this eourt, this Lith 
16 dav of Mareh, A.D. TSS, and the LOSth vear of the Independence 
of the United States of Amerten, 
T. J. PARKER, 
(Tk US. Cir OF. Westin Dist) Texas, Sth Cirenit, at Brownearille. 


(indorsed in the following words, to wits) No. 230. Law. In U.S. ei. 
et., WL oD. TL. at Brownsville. The United States vs. Robert Bates Kings- 
bury et als. Citation. Issued this Tl dav of Mareh, A. DO TS8S8t. TL. 
Parker, clerk. Filed this St day of duly, A.D. 1885.) Sam Hopkins, 
clerk of eirenit) court, | certify that this writ is a Copy of a writ sued 
out of the United States cirenit court for the Oth eireuit and western 
district of ‘Texas, at Brownsville. A... Evans, U.S. attorney, 


li (Orieiatl,) 


Tue UsNrrep STatres oF AWERICA, 
We ali rie District or Teves. jth Cireuil, aft Rrownsville e 


The President of the L nited States of Amertea to the marshal of the Wwest- 
ern district of Texas, greeting : 


You ure hereby commanded fer sSttbpbtbbon Robert Bates Kingsbury, of 
Brownsville, Cameron County, Texas, if to be found in vour distriet, to 
be and appear betore the hon. the errenit eourt of the United States for 
the Western district of ‘Texas, holding its SUSSTONS nt the city of Browps- 
ville, in said district, at the next term thereof, to be begun and holden on 
the 4th Puesday in the month of April, A. DL. TS81, it being the 26th day 
of said month and vear, then and there to answer to the petition of the 
United States of America filed in said court against Robert Bates Kings- 
bury, William Joseph Phillips, Charles Worthington, Riehard N. Lane, 
Sam’) FL Barr, and Simon Mussina, of which petition you will serve the 
said Robert Bates Kingsbury with the accompanving certified copy, to- 
gether with a copy of this writ, 

Herein fail not, but of this writ make due return and how vou have ex- 
ecuted the same, 

Witness, the Ton. Morrison R. Waite, Chief-Justice of the 

1s Supreme Court of the United States, and the seal of this court this 

bith dav of Mareh, A. DL T8811, and the 105th vear of the Iile- 
pendence of the U.S. of America, 

(SEAL. | Ir. J. PARKER, 

(TLE U.S. Cir. O%. Westn Dist. Ter.. th (ire’l, at Brownsville. 


(Endorsed in the following words, to wit:) Ne. 230. Law. In U.S. 
cir, ct. W. DL T.. Sth eir.. at) Brownsville. The United States vs. Rob- 
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ert Bates Kingsbury, et als. Citation. Issued this 11th day of Mareh, 
A.D. 1881.) FL. Parker, clerk, Ret’d and filed Mar. 15th, P88) F, 
J. Parker, clerk. Filed this 31 day of July, A. DL 1885.) Sam Hep- 
kins, clerk cirenit court. Received Mareh ith, IS81, and exeeuted 
Mareh 15th, ISS81, at Brownsville, by delivering to Robert Bates King-- 
bury a copy of this writ and a copy of the original petition as within cou- 
manded. oS. EL. Russell, U.S. marshal, W. DD. Tex. By T. B, Rue. 
sel, d’y. 


1 In the cireuit eourt of the LC nitesd States, th cireult, Western (iis 
trict of Texas, at Brownsville. 


The UsNtrep Srates 
rs, No. et), Law. 
Roperr Bares KINGSBURY ET ALS. } 


And now comes Robert Bates Kingsbury, one of the defendants in th 
above CHLISe, by his AtLOrnes s.. snl suVs that the plaintiff's petition is ih 
suflicient in law, and shows no cause of setion guint this defendant 
compel him to answer thereto, © Whereof le pravs judgment of the cour 
that said petition be dismissed and for his costs, &e, 

Powers & Wetbts, 
Attorneys for Defendant nn. 2 Ningshur i 

And now aeain comes the said defendant, Ro B. Kingsbury, solely in 
thre event of his foregoing plea being overruled, ana specially resery 
all benetit of the same, and says that the plaintiff's petition is insufficient 
in) law, becntse— 

I. The same is vague and uncertain, and does not show with the cer- 
tainty required) by law when or how this defendant so beeame liable, as 
charged therem, 

2. Beeause this defendant thereby is not put upon his proof as to the 
late of the collection of or tow haat class of anes belong the amount w! oh 
he ods charged ip said petition of uppropriating or failing to pay over, 

Wheretore defendant pravs judgement of this court thereon, and that ssid 
petition is dismissed, and for his costs, We. 
Powers & Wents, 
Atforneys for Defendant R. i. Ningshin if, 
?) And Pha Ou COCs the sitll defendant, I. 1}. Kingsbury, T 
solely ins the event of his foregoing pleas being overruled, snd 
specially reserving all benefit of the same, and denies all and singular t ve 
allegations in the plaintiff's petition contained, and demands strict) proof 
ofthe same. And of this he puts himself upon the country. 
Powers & WeEL.Ls, 
Attorneys for Defendant R. 3B. Ningshury, 


(Endorsed in the following words, to wit:) No. 230. Law. The United 
States vs. Robert Bates Kingsbury et als. Defendant Kingsbury’s oriyi- - 
nal answer. Filed May 5, 1881. D. Beall, clerk. Filed this 31 dav of 
July, A. D. 1885. Sam Hopkins, clerk circuit court. 


' 
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In U.S. circuit court, Sth eireuit, western dist. of Texas, at Brownsville. 


The U. Srares ) 
rs. -No. 230. Law. 


Ropend Bates Kincsrury er Abs. } 


Now comes Richard N. Lane, one of the detts. hereto, & savs that the 
plaintiffs petition herein is insufficient in the law tor the plaintiffs hereto 
to have & maintain their action in this behalf against him. Wherefore 
he prays the judg’t of the court to be herein dismissed with his costs. 

PowERS & W ELLA, 
| Atty’s for Deft. Lane. 


And now again comes the said deft. Rieh’d N. Lane, by his atty’s, 

Powers "AY Wells, in the event thisat his preceding demurrer ix overruled, 

& only in that event, & further savs that the plaintith’s petition 

21 herein is insufficient in the law for the said plffs. to have their aetion 

in this behalf against him, & he assigns the following causes of 
special demurrer : 

1. The said) petition is vague & uncertain & does not show with suf- 
ficient certainty when & how the dett. Kingsbury became liable as 
charged in said petition, ner upon which branch of the different accounts 
said Kingsbury was by law required to keep as collector of internal rev- 
enue as eharwed, 

, 4 The src petition sets forth the detatled <tatenment of stiicl KK inges- 
buryv’s accounts, showing what funds or what clase of funds in virtue of 
his said office of internal-revenue collector the said) Kingsbury has failed 
to pay over or account for, nor does “rtd petition specity the date when 
anv of such funds should have been reeeived by the said Kingsbury in 
virtue of his said offiee as such collector, nor what portion of such de- 
lingquent amounts alleged to rest with said Kingsbury is for uncollected 
taxes during his term of office or left uncollected on his retiring from said 
office. | 

Wherefore this dett. pravs judg't to be herein dismissed with his costs, 

Powers & WELLS, 
Atty’s for Desi. Lane. 


And now again comes the said def’t Richard N, Lane, & without 
waiving his foregoing exceptions & demurrers, & only in the event 
that they shall be overruled, separately answering herein, says that he de- 
nies all & singular the allegations & averments in the plffs pefition 
herein contained. Wherefore this deft prays judgment to be herein dis- 

missed with costs. , 
22 And for further answer this def’t says that the principal def’t 
herein, the said Kingsbury, was, on the twenty-first day of June, 
A. D. 1865, commissioned as collector of internal revenue for the second 
district of Texas by the President of the United States, said commission 
to last & hold until the end of the then next session of the Senate of the 
United States, & no longer, and that the end of such session of the said 
Senate took place on the twenty-cighth dav of July, A. I). 1866. 
That said Kingsbury, at the date of his said commission as such col- 
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lector of internal revenue as aforesaid, was disqualified by law from hold 
ing & exercising said office. & did not nor could take the oath of oPice 
prescribed by the law of Congress in’ foree at that time, entitled © A: 
act “to prescribe an oath of offices, cat cov othor purposes,” approved als 
Yl, 1X62, and so this det’t saVs that the said Kingsbury never | poll 
qualified in & for said office, and that if this det?t ever signed any obl: 
tion in this behalf as alleged in the said plff’s petition herein, whieh | i 
hot admitted, the same was , utte rly without le gal copsicbera- 
tion, & so far as this deft is concerned is & from the beginning was nul 
AN veld i in the law, which this def’t is ready to verify, 

Wherefore this deft prays judgment, &e. 

And this det’t further says that pursuant to the law of Congress on 
titled “ An aet te reduce internal taxation, and to amend an act entitles 
* An act to provide internal revenue to Support the Crovernment, t vik 

interest (ot) the public debt. and for other purposes,” appr pirgu 


2) June thirtieth, eighteen hundred and sixty-four, and acts amen 
atory thereof,” approved July 15, 1866, & espeeially to scetio: 
nine ot nid wet, AS laid down qt pragre one hundred & ten of volume T4seht 
teen of the United States Statutes at Large, Little, Brown & Company 
edition, the said principal deft, Kingsbury, did, on or about the 16th da: 
of December, A.D. 1867, account to & with the proper accounting oflicer- 


of the ‘Preasury Department of the United States in the manner & fort: 
preseribed ino the said act of Congress, of & concerning the several 
various accounts had | Vv the said Kingsb ory in re spect of the said othe: 
of collector of internal revenue, as alle ved by said pPths to have bee 
heid by him, wherein & whereby the said deft Kingsbury was foune 
hot to be indebted to the <aid p ltts in) respect to <td othice of eolh efor 
internal revenue, and in evidence of such faet the Commissioner of Tete 
nal Revenue then & there certified to the First Comptroller of the Trea 
ury that the said def’t Kingsbury had use’ due diligence to entitle tin 
to the eredits upon his accounts as collector of internal revenue, as ore 
vided in said) section nine of the said) aet of Congress, whieh tacts | 
thereof are proved to the satistaction of the said Connie 
sioner of Tnternal Revenue ; and that in consequence of said certificate 
diligence on the part of said def’t Kingsbury as such colleetor of inter 
revenue as aforesaid, the proper officers of the said Treasury De partn 
did then and there pay to the said def’t: Kingsbury all his - aye rs 
2t © commissions, perquisites, and allowances that. had aeerued to hits: 
upto the date of such accounting, & which up te that time hac 
heen withheld of payment, because and in consequence of the said def 
Kingsbury not having taken the said legal oath of office, & because, else. 
that he had not sooner settled & adjusted his accounts as such collector, « 
thus proving himself entitled thereto under the law which forbids pay- 
ment to any person having been previously an officer of the United State: 
& who shall be found to be in arrears to the Government of the <xime: 
all of which several matters & things herein alleged this def’t is read: 
to verify. Wherefore he prays judg’t to be herein dismissed with ht 
costs, 
And for further answer in this behalf this def’t savs & alleges that the 
term of office of said principal def't, Kingsbury, expired on the aforesvid 
date of twenty-eighth day of July, A. 1), 1866: & this def’t. saving to 
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himself the benefit of each & all of his foregoing defences, says & al- 
leges that he is not liable or re — on any obligation set forth in 
pl’ ft’s petition herein, if such there be, which is not admitted, for or on ac- 
count of any act or omission of the said principal def’t, Kingsbury, in 
respect of the said alleged ottice employment of said Kingsbury, as set forth 
in pl'tts’ petition herein, subsequent to the said date. Wherefore this def’t 
prays the judg’t of this hon. court, to be herein dismissed with his costs, & 
for all general relief to which in law & justice he may be found entitled. 
Powers & WELIS, 
Depts’ Att ys. 


25 (Endorsed in the following words, to wit:) No. .230. Law. 

The United States vs. RB. Kingsbury & others, Orig’ answer 
of RAN, Lane,det’t. Filed May 12, 1881. D. Beall, clerk. Filed this 31 
day of July, A.D. 1881. Sam Hopkins, clerk cireuit court. 


In cireuit court of the United States, 5th cireuit, western district of 
Texas, at Brownsville. 


The UNrrep STATES 
vs. No. 230. Law. 
Ron'tr B. KInGsnury AND OTHERs. } 


Now comes Robert B. Kingsbury, one of the defendants hereto, leave 
of the court being first obtained, and amends his original answer, filed 
herein on the 5th day of May, A. D. 1881; and so amending says: 

That the plaintitf}’ petition herein is insufficient inthe law for the plaint+ 
iff hereto to have and maintain their action in this behalf against him. 
Wheretore he prays the judgment of the court, to be herein dismissed 
with his costs, 

Powers & WELLS 
Attorneys for Def’ dt Kingsbury. 


And now again comes the said detendant, Robert B. Kingsbury, by his 
attorneys, Powers & Wells, in the event of his foregoing demurrer being 
overruled, and only in that event, and further says that the plaintiffs’ pe- 
tition herein is insufficient in the law for the said plaintiff to have and 
maintain their action in this behalf against him, and he assigns the follow- 

ng causes of special demurrer 
26 The said petition is vague and uncertain and does not show 
Ps sufficient ce rtainty when and how the defendant Kingsbury 
became liable as charged in said petition, nor upon which branch of the 
different accounts said Kingsbury was by law required to keep as col- 
lector of internal revenue, as charged, 

2nd. The said petition sets forth no detailed statement of his, the a 
Kingsbury’s, accounts, showing what funds, or which class of funds, i 
virtue of his said office of internal revenue collector, he, the said nd 
bury, has failed to pay over or account for. Nor does said petition specify 
the dates when any of such funds should have been received by him, the 
said Kingsbury, in virtue of his said office as such collector, nor “what por- 
tion of such de Jinquent amount alleged to rest with him, the said Kings- 
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bury, is for uncollected taxes during his term of office, or left uncollected 
on his retiring from said office. 
Wheretore this defendent prays judgment, to be herein dismissed with 
his COsts, 
Powers & WELLS, 
Affys for Dependant Ningshury, 


And now again comes the said defendant, Robert B. Kingsbury, and 
without waiving his foregoing exceptions and demurrers, and only in the 
event that they shall be overruled, separately answering herein, says 
that he denies all and singular the allegations and averments in the plaint- 
H's petition herein contained ; wherefore this defendant prays judgment, 

to be herein dismissed N ith liis Costs, Ne. AC, 
27 And surther answering, this defendant savs that he was eom- 
missioned on the twenty-first dav of June, A.D. 1865, as collector 


of internal revenue for the second district of Texas, by the President of 


the United States, said commission to last and hold until the end of the 
then next session of the Senate of the United States and no longer, atic 
that the end of such session of the said Senate took place on the twentyv- 
eighth day of July, A.D. P86. 

That the defendant Kingsbury, at the date of his said) commission as 
such collector of internal revenue as aforesaid, was disqualited by the law 
from holding and exercising said office, and did not nor could take the 
oath of office preseribed by the law of Congress in foree at that time, en- 
titled “An act to preseribe ctl onth of ofhee anne for other Purposes,” 
approved July Ynd, TS62, 

\nd so this defendant savs that he never legally qualified in and tor 
said office, and that if he ever signed any obligation in- this behalf, a- 
alleged in the said) plaintiffs petition herein, whieh is not admitted, th: 
sume Was nudum pactum, utterly without legal consideration, and se far a- 
this defendant is coneorned is and from the beginning was null and void 
in the law, which this defendant is ready to verify. Wherefore thi- 
defendant pravs judgement, Ke. 

And this defendant further says that, pursuant to the law of Congres 
entitled “Anact to reduce internal taxation, and to amend an act entitled 
“An act to provide internal revenue to support the Government, to pas 

interest on the public debt, and for other purposes, approved -buls 
28 Poth, 1866, and especially to seetion nine of said act, as laid down 

on page one hundred and ten of volume fourteen of the United 
States Statutes at Large, Little, Browne & Company's edition, the fle said 
defendant Kingsbury did,on or about the 16th day of December, A. 1). 
1867, account to and with the proper accounting officers of the Treasury 
Department of the United States, in the manner and form preseribed in 
the said act of Congress, of and concerning the several and various ac- 
Counts had by this detendant in respect ot the sid ottice of colle tor «af 
Internal revenue as alleged by said plaintit? to have been held by him, 
wherein and whereby this defendant, Kingsbury, was found not to be in- 
debted to fo the snd plaintitts nD respect to said othee ot collector of ite 
ternal revenue, and in evidence of such tact the Commissiover of Taterni! 
Revenue then and there certified tothe First Comptroller of the Treasiry 
. that he, this detendant, Kingsbury, had used due dil/igence to entitle bin 


‘ 


- Oe 
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ve 
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(Kingsbury) to the eredits upon his accounts as collector of internal reve- 
nue, as provided in said section nine of the said act of Congress, which 
facts in pursuance thereof were proved to the satisfaction of the said Com- 
missioner of Internal Revenue ; and that, in consequence of said certifi- 
eate of dilfigence on the part of this defendant (Kingsbury), as such col- 
lector of internal revenue as aforesaid, the proper officers of the said 

Treasury Department did then and there pay to this defendant all 
29 of his salarv, commissions, perquisites, and allowances that had ae- 

erued to him up to the date of such accounting, and which up to that 
time had been withheld of payment because and in consequence of this said 
defendant not having taken the said legal oath of office, and because also. 
that he had not sooner settled and adjusted his accounts as such collector, 
and thus proving himself entitled thereto under the law, which forbids 
payment to any person having been previously an officer of the United 
States} and who shall be found to be in arrears to the Government of the 
same.  Allof which several matters and things herein alleged this detend- 
ant is ready to verity. Wherefore he prays judgment, to be herein dis- 
missed with his costs, 

And for further answer in this behalf, this defendant says and alleges 
that his term of office expired on the aforesaid date of twenty-eighth day 
of July, A. D. 1866. 

And this defendant, saving to himself the benefit of each and all of his 
foregoing defences, says and alleges that he is not liable or responsible on 
any arligation set forth in plaintiffs petition herein, if such there be, 
which is not admitted, for or on account of any of his acts in respect to 
the said alleged ofhiee or cmplovinent of collector of internal revenue, 
as set forth in’ plaintiffs petition herein: Wherefore this defendant 
pravs the judgment of this hon. court to be herein dismissed, with his 

costs und for all general relief, to which in law and justice he 
yt) may be found entitled, 
Powers AND WELLS, 
Atty’s for Defendant Kingshury. 

( Endorsed yo No. 250). Law. The United States vs, Robert hs. K ings- 
burv etals. First amended answer of detendant Robert B. Kingsbury. 
Filed May 13th, 1881. D. Beall, clerk. Filed this ist day of July, 
A.D. 1885.) Sam. Hopkins, clerk cirenit court. Powers & Wells, de- 


tendant’s att’ vs, 
31 No. 230.—Citation in etreuit court. 


[NITED STATES OF AMERICA, 
iv stern Listrict of Teva, Brownsrill 2 


The President of the United States to the marshal of the eastern district 
of Texas, greeting: 


You are hereby commanded to summon Simon Mussina, a resident 
citizen of the county of Galveston, in the eastern district of Texas, if to 
he tound therein, to be and ‘ip pear before the hon. cireuit court of the 
United States at a court te be holden in and for the western district at 
Brownsville on the fourth Tuesday, being the 22 day of November, A. 


14 UNITED STATES VS. KINGSBURY ET AL. 


I). 1881, to answer the petition and complaint of the United States, 
plaintiff, exhibited and filed in said court on the 28th day of February, 
A. D. 1881, against Robert Bates Kingsbury, William Joseph Phillips, 
Chas. Worthington, Richard W. Lane, Sam’l T. Barr, and Simon AMlus- 
sina, defendants, of which petition vou will serve the said Simon Mussina 
with the accompaning certified copy and also a true copy of this writ, 
The nature of plaintiffs demand is as follows, to wit: Decla- 
ration on the official bond of Robert Bates Kingsbury, late col- 
lector of internal revenue for the second district of Texas: auiwunt 
sued for, 14,1702" dollars. 
Herein tail not, but have vou then and there before said court this writ 
with your action thereon showing how you have executed the same 
Witness the Tfon. Morrison R. Waite, Chiet-Justice of the Saprem: 
Court of the United States, and the seal of said circuit court herete 
affixed, at Brownsville, this 13 day of May, A. D. 1881, and the 105th 
vear of our lidependence, 
Issued same day, 
[SEAL | | D. Beane, 
(Verl: of said Coued, 


(Endorsed in the following words, to wits) No. 230. U.S. cireuit 
court, W. DD. Te. at San Antonio. The United States v. Robert Dates 
Kingsbury etal. Citation for Simon Mussina, Galveston County, issnced 15 
day of May, 1881. W.C. Robards, clerk. Marshal's return eame to fiand 
this 9th day of June, IS81, and executed on the 10th day of June, PSSt. 

at Austin, by delivering to Simon Mussina in person a trac cops 
> of this writ and also a certified COPY of this petition on this catise ae- 

companyving it. Wim. J. Phillips, U.S. marshal/, by John A. 
Trawham, deputy. MiPageof marshal/, 830.00 ; milage of deputy, 2.00: 
service, 832.00, Filed Nov. 27, 1882. Duval Beal, clerk, by Chas. F. 
Tilegshman,  Filded this 31 day of July, A.D. 1885. Sam. Hoposiaos, 
clerk circuit court. 
34 Suit pending in the cireuit court of the United States, at Brownes- 

ville, oth cireuit, western district of Texas. 


Tue UNirep STATES 
re, _ro. 2a. taw. 
Ronerr Bo Kixngssury er Ars. | 


To Cuarntes FL. TinguMan, 
Deputy (Verk of the Civenit Conrt 
of the United States, at Brownsville, Texas : 

yr Str: Please at once issue a subpeena duces tecum for Willian: H. 
Sinelair, of the city and county of Galveston, Texas, to be and appeur a- 
a witness in behalf of the defendants in the above-stvled and numbered 
cause, and to bring with him all the books, papers, receipts, vouc ers, 
and accounts received by him during the summer of the vear A.D 1880, 
or any other time, from the said detendants Robert B. Kingsbury, touch- 
ing the adm'nistration of the said Kingsbury as collector of internal rev- 
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enue for the 2nd district ; said witness to appear at the next regular term 
of the said circuit cdburt, to be begun and held at said city of Brownsville 
on the 25rd day of November, A. D. 1881]. 
Powers & WELLS, 
Attys for Dfts. 


( Endorsed in the following words, to wit :) No. 230. Law. The United 

States vs. Robert B. Kingsbury et als. Precipe for subpoena dueces tecum 

for Wm. H. Sinelair, a witness for defendants. Subpeena “ duces 

39 tecum” issued November 19th, A. D. 1881. Filed November 

Mth, A. D. 1881. Duval Beal, clerk, by Chas, F. Tilghman, 

deputy. Filed this 31 day of July, A. D. 1885.) Sam. Hopkins, clerk 
elreuit court, 


Subpeena duces tecum for withess—Circuit court of the United States for 
the western district of ‘Texas, at Brownsville, holding seSsS1ODs, 


The President of the United States, to the marshal of the eastern district of 
Texas, greeting : 


You are hereby commanded to subpena Wim. H. Sinclair, of Galveston, 
Texas, tw bye cand appear before the cireuit eourt of the L nited States for 
the western district of Texas, holding sessions at Brownsville, to be holden 
at the city of Brownsville, on the tourth Tuesday of November, A, ]). 
ISS], then and there to testify in behalf of defendants in a certain cause 
therein, wherein the United States are plaintiff versus Robert Bates 
Kingsbury et als., who are defendants, and to bring with him all the 
hooks, papers, receipts, vouchers, and accounts received by him during 
the summer of the vear A. D. 1880 or any other time, from the said de- 
fendant, Robert Kingsbury, touching the administration of the said Kings- 
burv as collector of internal revenue for the second district of Texas, and 
in this the witness is not to fail under the penalty of two hundred and fifty 
dollars, 

Witness the Hon. Don. A. Pardee, judge of the Sth cireuit of the 
36 l nited States, and the seal of said eireuit court at Brownsville, this 
lth dav of November, A.D. TS81. 
Divan BEALL, 
(Terk. 
By CHoas. FL TingunmMan, 
Deputy. 


(Endorsed in the following words, to wit:) No. 2530. In the United 
States circuit court, western district of Texas, Brownsville sessions. The 
United States versus Robert B. Kingsbury et als. Subpeena to Wim. H. 
Sinclair, Issued 19th dav of November, A. D. 1881. D. Beall, clerk, 
by Chas. F. Tilghman, deputy. Received this 30 day of November, A. 
ID. ISS]. Returned not executed for want of time. Wm. 1. Phillips, 
US. M., eastern district of Texas. By H. H. Kirkpatrick,deputy. Filed 
Jan’y 6th, 1882. Duval Beall, clerk, by C. F. Tilghman, deputy. Filed 
this 31 day of July, A. D. 1885. Sam. Hopkins, clerk cireuit court. 
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37,98, 99,40 In U.S. cireuit court, 5th circuit, western district of Texas, 
at Brownsville. 


Tue U. STATES 
ie >No ae. Be. 


» , i al , rary r , e,e , * rae 
Roverr Bares Kincspury eT ALS. J 


Now comes William Joseph Phillips, one of the det’ts hereto, & says 
that the plaintitf’s petition herein is insufficient in the law for the plat 
tiffs hereto to have and maintain their action in this behalf again-t him. 

W heretore he prays the judgment of the court, to be herein dis tiissed 


me 


with lis Costs, 
Powers & WeELLs, 


AtPy for Deft Philips. 


And now again comes the said det’t, Wilham Joseph Phillips, by bis 
attorneys, Powers & Wells, in event that his preceding demurrer is over- 
ruled, & only in that event, & further say that the plaintiff’s petition herein 
is insufficient in the law for the said pl ffs to have their action in this ! 
half against him, & he assigns the following causes of special demurrer: 

1. The said petition is vague & uncertain, & does not show with) su‘. 
cient certainty when & how the def’t, Kingsbury, became lable, as charged 
In said petition, nor upon which branch of the different accounts said hing 
bury was by law required to keepas collector of internal revenue, as cliarge: 

2. The said petition sets forth no detailed statement of said) IKingsburs’: 

accounts, showing what funds or what class of funds, in virtue of 
1] lis nid ofhice ot Internal revenue collector the ssid Is ings 

lists failed to par’ over or account for, hor does ssid protic nh Sper 1 
the dates when any such funds should have been received by tie seic 
Kingsbury in virtue of his said: office as such collector, nor what) porti 
of such delinquent amount alleged to rest with said Kingsbury is for er 


collected taxes during his term of otliee, or lett uncollected on his retire: ! 


" 


so 
tt 


from said office. 

Wherefore this defendant prays judg’t, to be herein dismissed with 
Costs, 

Powers & Werrs 
Aftty’s for Lyf Ph Hips 

And now again comes the said def?t, William Joseph Phillips, and with- 
out waiving his foregoing exceptions & demurrers, & only in. thi 
that they shall be overruled, separately answering herein, says: Tha 
denies all and singular the allegations and averments in the pUtl's pet 
tion herein contained, Wherefore this deft pravs judgment, to be «i- 
missed with costs, 

And tor further answer this def "t says that the principal det"t herein, 
the said Kingsbury, was on the twenty-first dav of June, A. DL b8s5, 
comniss toned its colleetor ot Internal revenue for the second disirie at 
‘Texas DS the President of the United Stites, sid commission to last or 
hold until the end of the then next session of the Senate of the United 

States, & no longer, and that the end of such session of the 
1? Senate took place on the twenty-eighth dav of July, A.D) bss, 
That the said Kingsbury at the date of his said commission as such 
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collector of internal revenue as aforesaid, was disqualified by law from hold- 
ing «& exercising said office, and did not nor could take the oath of office pre- 
scribed by the law of Congress in force at that time, entitled “An aet to pre- 
scribe an oath of office, and for other purposes,” approved July 2nd, 1862. 
And so this det't says, that the said Kingsbury never legally qualified in & 
for said office, & that if this deft ever signed any obligation in this be- 
half, as alleged in the said pPff’s petition herein—which is not admitted— 
the same was nudum pactum, utterly without legal consideration, & 
so far as this def’t is concerned, is & from the beginning was null & 
void in the law, which this det’t is ready to verify. Wherefore this def’t 
prays judgment, Ke, 

And this def’t further savs that, pursuant to the law of Congress enti- 
tled “An act to reduce internal taxation, and to amend an act entitled 
‘An act to provide internal revenue to support the Government, to pay 
interest on the publie debt, and for other purposes,” approved June 
thirtieth, eighteen hundred and sixty-four, and acts amendetory thereof,” 
approved July 13th, 1866, & especially to section nine of said act, as 
laid down on page one hundred & ten of volume fourteen of the United 
States Statutes at Large, Little, Brown & Company's edition, the said 

principal der’t, Kingsbury, did, on or about the 16th day of 
45 December, A. D. 1867, account to & with the proper account- 

ing officers of the Treasury Department of the United States, in 
the manner and form preseribed tn the said act of Congress, of & con- 
cerning the several & various accounts had by the said Kingsbury in re- 
spect of the said office of collector of internal revenue, as alleged by said 
pl’tt’s to have been held by him, wherein & whereby the said def’t, 
Kingsbury, was found not to be indebted to the said pltf’s in respect. to 
said oftice of collector of internal revenue ; and, in evidence of such faet, 
the Commissioner of Internal Revenue then and there certified to the 
First Comptroller of the Treasury that the said def’t, Kingsbury, had 
used due diligence to entitle him to the eredits upon his accounts 
as collector of internal revenue, as provided in said section nine of the 
said act of Congress, which faets, in pursuance thereof, were proved to 
the satisfaction of said Commissioner of Internal Revenue ; and that in 
consequence of said certificate of diligence on the part of said def’t, 
Kingsbury, as such collector of internal revenue, as aforesaid, the proper 
ofticers of said Treasury Department did then & there pay to the said 
deft, Kingsbury, all his salarv, commissions, perquisites, & allowances 
that had acerued to him up to the date of such accounting, and which up 
to that time had been withheld of payment, beeause & in consequence of 

the said def’t, Kingsbury, not having taken the said legal oath of 
14 office, & because, also, he had not sooner settled & adjusted 

his aceounts as such collector, & thus proving himself entitled 
thereto under the law, which forbids payment to any person having been 
previously an officer of the United States, & who shall be found to be 
in arrears to the Government of the same. AIL of which several matters 
& things herein alleged this def’t is ready to verify. Wherefore he 
prays judg’t, to be dismissed with his costs. 

And for further answer in this behalf this def ’t says & alleges that the 
term of oftice of said principal def’t, Kingsbury, expired on the aforesaid 
date of twenty-eighth day of July, A. D. 1866, and this def’t, saving to 


on 
75 te. 2 
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himself the benefit of each & all of his foregoing defences, savs & allege 
that he is not liable or responsible on any obligation set forth ino ptr 

petition herein, if such chere be, which is not admitted, for or on aceoun 
of any act or omission of the said principal def’t, Kingsbury, in respe 

of the said alleged office or employment of said Kingsbury as set forth in 
pltf’s petition herein subsequent to the said date, 

Wherefore this def’t prays the judgment of this hon, court, to be heret 
dismissed with his costs, & for all general relief to which in law or j 
tice he may be found entitled, 

Powers & WerELis, 
Le f'l's | ‘Lys. 


(Eeedorsed inthe following words, to wit:) No. 230. Law. 
45 United States vs. R. B. Kingsbury et als. Original answer «| 
William Joseph Phillips. Filed 26th day of April, A. DD. 1882, 
Duval Beall, clerk, by Chas. F. Tilghman, deputy. Filed this °1 ¢ 
of July, A.D. 1885.) Sam Hopkins, clerk cireuit court. Powers 
Wills, det ’t’s att’ ys. 


In U. >. elreuit eourt, Sth eireuit. Western clistriet of Texas, ut Brow ns! 


The Usrrep Srates ] 
re. No. 230. Law. 
Robert Bares Kincssury ev ALS. } 


Now comes Simon Mussina, one of the def’ts hereto, & says that tie 
plaintiffs’ petition herein is insufficient in the law for the plaintit’s hereco 
to have and maintain their action in this behalf against him.  Wheresore 
he prays the judgment of the court, to be herein dismissed with his eo-ts, 

Powers & Webte. 
Aff ys for De} } Missin: 


And now again comes the said def’t, Simon Mussina, by his att vs, 
Powers & Wells, in the event that his preceding demurrer is oyverrs!:, 
& oaly in that event, & further savs that the plaintiffs’ petition herein is 
insufficient in the law for the said plaintiffS to have their action in- tiis 
behalf against him, & he assigns the following causes of special <le- 

murrer: 
46 1. The said petition is vague and uncertain and does aot show 
with sufficient certainty when and how the defendant Wings} iry 
became liable as charged in said petition, nor upon whieh braneh ef tie 
different accounts said Kingsbury was by law required to keep as collector 
of internal revenue as charged. 

2. The said petition sets forth no detailed statement of said Kisgsbury’s 
accounts, showing what funds or what class of funds, in virtue of his 
said office of internal-revenue collector, the said Kingsbury ha- faite! to 
pay over or account for. Nor does said petition specify the dates \ hen 
any of such funds should have been received by the said Kingsbury in 
virtue of his said office as such colleetor, nor what portion of sach delin- 
quent amount alleged to rest with said Kingsbury is for uncollected | 
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during his term of office, or left uncollected on his retiring from said 
office. | 
Wheretore this def’t prays judg’t, to be herein dismissed with his costs, 
Powers & WELLS, 
Attys for Deft. Mussina. 


And now again comes the said deft., Simon Mussina, & without waiving 
his foregoing exceptions & demurrers, & only in the event that they 
shall be overruled, separately answering herein, says: That he denies all 
and singular the allegations and averments in the pl'ffs’ petition herein 

contained. Wherefore this defendant pravs judgment, & to be 
17 herein dismissed with his costs. 

And, for further answer, this defendant says that the principal 
defendant herein, the said) Kingsbury, was, on the twenty-first day of 
June, A. D. 1865, commissioned as collector of internal revenue for 
the second district of ‘Texas, by the President of the United States, said 
commission to last & hold until the end of the then next session of the 
Senate of the United States, & no longer. And that the end of such 
session of the said Senate of the United States took place on the twenty- 
eighth day of July, A. D. 1866. 

That said Kingsbury, at the date of his said commission as said collee- 
tor of internal revenue as aforesaid, was disqualified by law from holding 
or exercising said office, and did nor could take the oath of office preseribed 
by the law of Congress, in foree at that time, entitled “An act to prescribe 
fan oath of office, and for other purposes,” approved July 2nd, 1862, 
And, so this defendant says that the sid) Kingsbury never legally quali- 
fied in & for said office, & that if this detendant ever signed any obli- 
gation in this behalf as alleged in the said pitt petition herein—* which is 
not admitted "—the same was nudum pactum, utterly without legal con- 
sideration, & so tar as this defendant is concerned, is, & from the begin- 
ning was, null end void in the law, which this defendant ts ready to verify. 

Wherefore this defendant prays jadgement, &e, 

And this deft. further savs that, pursuant to the law of Congress 
4s entitled * An aet to reduce internal taxation and to amend an act enti- 

tled “An act to provide internal revenue to support the Government, 
to pay interest on the public debt, and for other purposes,” approved June 
thirtieth, eighteen hundred and sixty-four, and acts amendatory thereof,” 
approved July 15, 1886, & especially to section nine of said act as laid 
down on page one hundred & ten of volume fourteen of the United States 
Statutes at Large—Little, Brown & Company’s edition—the said prinei- 
pal det’t, Kingsbury, did on or about the 16th day of December, A. D. 
L867, account to & with the proper accounting officer of the Treasury De- 
partment of the United States in the manner and form prescribed in the 
said act of (Congress, of & concerning the several & various accounts had 
by the said Kingsbury in respect of the said office of collector of internal 
revenue as alleged by said pl'tfs to have been held by him, wherein & 
whereby the said def’t, Kingsbury, was found not to be indebted to the 
said pl'ffs in respect to the said office of collector of internal revenue, and 
in evidence of such fact the Commissioner of Internal Revenue then and 
there certified to the First Comptroller of the Treasury that the said def’t, 
Kingsbury, had used due diligence to entitle him to the credits upon his 
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accounts as collector of internal revenue, as provided in said section oine 


of the said act of Congress, which facts in pursuance thereof were proved 
to the satisfaction of the said Commissioner of Internal Revenue : 
49 and that in consequence of said certificate of diligence on the part 
of said def’t, Kingsbury, as such collector of internal revenue, as 
aforesaid, the proper ofticers of the said Treasury Department did then aod 
there pay to the said def’t, Kingsbury, all of his salary, comivissions, 
perquisites, & allowances that had accrued to him up to the date of saci 
accounting, and which up to that time had been withheld of payment, bo- 
cause of and in consequence of the said det ’t, Kingsbury, not having 
taken the said legal oath of office, & because also that he had mot sooner 
settled and adjusted his aecounts, as such collector, & thus proving jin- 
self entitled thereto under the law, which forbids payment to any person 
having been previously an officer of the United States, & whe shall he 
found to be inarrears to the Government of the same, all of which severs! 
matters and things herein alleged this def’t is ready to verity, 
Wherefore, he prays judgment to be herein dismissed with lis costs 
And for further answer in this behalf this def’t says & alleges that t 
term of office of said def’t, Kingsbury, expired on the aforesaid dare of 
twenty-eighth day of July, A. D. 1866, and this def’t saving to himself 
the benefit of each and all of his foregoing defences, says and alleges that 
he is not liable or responsible on any obligation set forth in plffs’ peteticn 
herein, is such there be, which is not admitted, for or on account of any 
act or omission of the said) principal def ’t, Kingsbury, tn respect 
50 to the alleged office or employment of said Kingsbury as ct forth 
in pl'fls’ petition herein subsequent to the said date. 
Wherefore this defendant prays the judgment of this hon, court te be 
herein dismissed with his costs, & for all general relief to whieh in law « 
justice he may be found entitled. 


wren 


Powers & WerELLs. 

Def ts’ Atty: ; 
(Endorsed in the following words, to wit:) No. 230, law. The Unite’ 
States vs. R. B. Kingsbury & others. Original answer of Simon Alu; 
sina, Filed 26th day of April, A. D. 1882. Duval Beall, clerk, |» 
Chas. IF. Tilghman, deputy. Filed this 31 dav of July, A. 1D. 1885 
Sam iopkins, clerk cireuit court. Powers and Wells, deten’ts’ atter 
hevs, 


5] In the honorable United States cireuit court for the Sth ciren®: 
and western district of Texas, holding sessions in said distrie:. 


Now comes the United States by her attorney and, with leave of th 
court being first had, files this her amendment to her original petition 
filed in this cause on Feb. 28th, 1881, and so amending says that she 
complains before the honorable judges of the said court of one William 
Joseph Phillips, who is a resident eitizen of the county of Wharton and 
eastern district and State of Texas ; and one Charles Worthington, » ho 
is a resident citizen of the county of Nuesces and the State of Texas, and 
the western district of Texas: and one Richard N. Lane, who is a resi- 
dent citizen of the State of Texas, and the western district of Texas ; 


a 


ae 
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and one Samuel J. Barr, who is a non-resident of Texas; and one Simon 
Mussina, who is a risident citizen of Galveston County and the eastern 
district, and in the State of Texas; and one Robert Bates Kingsbury, 
who is a resident citizen of Cameron County and the State of Texas, and 
the western district of Texas, and so complaining would most  respect- 
fully represent : That on the 8th day of July, A. D. 1865, the said Rob- 
ert Bates Kingsbury was collector of internal revenue for the 2nd collee- 
tion district of Texas, and on that day he, the said Robert Bates Kings- 
bury, as a principal, and the said Phillips, Worthington, Lane, Barr, and 

Mussina as sureties, did make, execute, and deliver to the plaintiff 
52 their joint and several bond in the sum of fifty thousand dollars, 

conditioned, among other things, as follows: “ Whereas the Pres- 
ident of the United States hath, pursuant to law, appointed the said 
Robert Kingsbury collector of taxes, under an act to provide internal 
revenue to support the Government, to pay interest on the public debt, and 
for other purposes ; Now, therefore, if the said Robert Bates Kingsbury 
shall truly and faithfully execute and discharge all the duties of the said 
office according to law, and shall justly and faithfully aecount for and 
pay over to the United States, in compliance with the orders and regula- 
tions of the Secretary of the Treasury, all public moneys which may come 
into his hands or possession, and if each and every dep't collector ap- 
pointed by said collector shall truly and faithfully execute and discharge 
all the duties of such deputy collector according to law, then the above 
obligation to be void and of no effect ; otherwise shall abide and remain in 
full force and virtue.” 

Which said aforesaid bond and obligation is on file in the proper ottice 
at Washington City and can not be produced here, but a certified copy 
thereof is herewith filed and made a part hereof, marked Exhibit <A, 
first as pleadings and second as evidence. 

And plaintit? now comes and says that the said Robert Bates Kingsbury 

has been guilty of a breach of the said aforesaid bond and obliga- 
do tion, and she assigns her breach of said bond and brings her action 
of debt, as follows, to wit: 

That from and after the said 8th day of July, 1865, and during his con- 
tinuance in his said office of collector of internal for the 2nd distriet 
of Texas, there came into the hands of the said Kingsbury, by virtue of 
his office aforesaid, a large sum of publie money, viz, the sum of 
$14,170.20, the property of the United States of America, of great 
value, arising from taxes collected and stamps sold by him, and from 
other sources, over and above all sums he accounted for to the United 
States, and which sum of money, to wit, the sum of $14,170.20, he, the 
said Kingsbury, and his sureties, were bound to account for and pay over 
to this plaintiff, by virtue of the conditions of their said bond aforesaid 
and according to law, but to pay the same or any part thereof he, the said 
Kingsbury, and he, the said R. N. Lane, and he, the said Wm. Joseph 
Phillips, and he, the said Charles Worthington, and the said Sam’ F. 
Barr, and he, the said Simon Mussina, have hitherto failed, neglected, and 
refused, though often demanded of them jointly and separately ; to her 
damages the sum of 330,000 damages, «e. 

Plaintiff more specifically avers that among the moneys 
as above, as being collected and coming into the hands of the said 
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Kingsbury, by virtue of his office aforesaid, is and was the said sum of 


$14,170.20, arising from taxes collected by him, and = staraps 
54 sold, and other sources, 

And plaintiff avers that upon a full and fair and complete ad- 
justment of the accounts of the said Robert Bates Kingsbury, as col cctor 
of internal revenue for the second district of Texas, with the | nited 
States of America, under his said aforesaid bond of July 8th, 1865, there 
is and was found a Treasury balance in favor of the United State-, and 
against him, the said Kingsbury, amounting to the said sum of 814,170.20, 
as will more fully appear from “a certain transcript from the books and 
papers from the Treasury Department of the United States relacing to 
the ace’ts of the said) Kingsbury aforesaid, which is filed herewith, aad 
made a part hereof, marked Exhibit B. 

Premises fally considered, plaintiffs prays for citation for defendants, 
and for judgment tinal against said defendants for said sum of S44.) 70.20, 
principal sum, and interest thereon at the rate of six per cent. per 
from the date the same should have been paid to U.S.,and for all cost- of 
snit, and for general and equitable relief, &ec., Xe. 

A. J. EVANS 
U. Ss. Atty, West Dist. Tovas. 


( kendorsed in the following words, to wit :) No. 230. U.S, vs. iober 
Bates Kingsbury et al. Plaintiffs’ Ist amended petition. Filed Apri 
28, 1882. W. CC. Robards, clerk. Filed this 31 lay of July A.D, 
1885. Sam. Hopkins, clerk cireuit court. 


oe [ Oflice ot the Register of the Treasury.—Form 1. } 


Transcript certificate. 


TREASURY DEPARTMENT, REGISTER’S OFFICE, 
Washington, D. ©, December 16th, Use. 


Pursuant to section 886 of the Revised Statutes of the United Siites, | 
G. W. Scofield, Register of the Treasury Denartment, do hereby certify 
that the annexed copies of the reports of the Fifth Auditor of the Treas- 
ury, numbered 1420, 1470, 6771, 10255, and 13650, as admitted snd cer- 
tified by the First Comptroller, upon the accounts of Robert Ib. Sing: 
bury, late collector of internal revenue for the second district of Tes 
and of the statements of differences thereon, also itemized summary statc- 
ment of his account are a transcript from the books and proceedings «| 
the Tre: sury, and that the coples ot the collector's quarterly Bccoun! 
hereto attached are true copies of the originals on tile in this Dep timed 

G. W. ScorlEeLD. 
RR iy ste 


[S. A. J.] 


se it remembered that G. W. Scofield, esq., who certified the aanexe: 
transcript, is now, and was at the time of doing so, Register of the Treas. 
ury of the United States, and that full faith and credit are due to his o! 
ficial attestations. 
In testimony whereof I, H. F. French, Acting Secretary of the Trea 


Pyhiing 


“° 
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ury of the United States, have hereunto subseribed my name and caused 
to be affixed the seal of this Department, at the city of Washington, this 
sixteenth day of December, in the year of our Lord 1880, 
H. F. Frencn, 
Acting Seeretary of the Treasury. 


rM 
56 2=—s No. 1420.) 


Treastry DeparrMeENT, Friern Aupriror’s Orrice, 
June 6, 1867. 

[ hereby certify that I have examined and adjusted an account between 
the United States and Robert B. Kingsbury, collector for the 2nd dis- 
trict of Texas. from Jan. 1. 1866.to June. 1866. and tind him chargeable 
as follows : 


2. To amount of assessor's lists receipted 
for, as per certificate of Commis- 
sioner and receipts in Comptroller's 
othe ...... witli iciiaciiaaie tn malice Ae S160, 476. 356 


160, 476. 36 


| also tind him entitled to credit as follows: 
13. by amount of cash deposited as per 15 certificates here- 


EE Renae ES aCe eMC A SPORT 3s I Te S64, 550. 63 

No. 165. Is st quarter, BOG... ceccececeinn ee 

<¢ 994. sna 64 pe 12, 490), 25 

= te * a Fie eee oce 86g Oe Ce 

204. Sra s © hceceweae eee 10, OOO, OS 

Amt. allowed herein ......... ccc oii hetcceal SH4, 550. 63 
295. By balance due the United States ........ i linia a las 95, 925. 73 
S160, 476. 36 

47 Fndorsement. | 


As appears from accounts and vouchers herewith transmitted for the 
decision oft the ( ‘omptroller thereon. 
C. M. WALKER, 
Auditor. 
To the Firsr CompTrroLLer or THE TREASURY. 


Treasury DeEpPARTMENT, First ComMprroLLer’s Orrice, 
: June Tth, 1867. 
] admit and ce rtify that a balance of ninety-five thousand nine hundred 
twenty-five and 5'° dollars is due the United States as stated in the above 


it) 
report. 
R. W. Taywor, 
Comptroller. 


To the REGISTER oF THE TREASURY. 
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58 Statement of differences, 
Balance per account es Oe ET sian ks Sa SO! 49 4] 
“ feund per anjustment duc to U, 5.....00 secceses cece: . 95,020. 7 
Ditlerences to collector’s debit.............. ia als so), 420. 
Explained thus : 
Taxes claimed as receipted for by collec’: 
[st Texas—Suspended ; OD POON os. coscns senne : liiabiaiicas 3, 426. 32 
Lists charged ( Form 233 ), 

IY, BOGS asncecaccsennd nella wivnetwi (aSsehees Abneeebenbuaben BU, eed. 
PE a. civdncdsacesecen pia neies +. aban. Weene muadoNaeneds 28, HO8. OS 
Mareh, On ee ECS em EI eae se NP Da ieee. BS 
April, 5 eee eee een eee eeneeeeeeee oe *e eee #80 eee eee ee eee *reeveeeee i. al | {), 

, AES. ie ro naar a oitad in TEA oie eae 160, 476, 36 


hieTn AUpIToR’s Orricr, 
June Oth, 1857 


Examined and stated by Augustus Ward. 
instr COMPTROLLER'S OFFICE. 
June Tth, V8G7, 


Examined and reported by S.C. Clarke. 
59 No. | 170. | 


TREASURY DEPARTMENT, Fiero AUDITOR'S OFFICE, 
June 2st, 1867. 


[ hereby admit and certify that [ have examined and adjusted an ae- 
count between the United States and Robert B. Kingsbury, collector fo: 
the 2nd district of Texas, from July Ist, 1866, to Dee. 31st, L866, anu 
find him chargeable as follows : 


1. To balance from last adjustment, report No. evi (OO, OS). 7 
8, ‘* amount of beer stalnps sold, per comm’rs certificate... ’ ded. Ba 
“ amount of unassessed penalties, duties on distilled 
spirits, liquors, &e., reported by collector on form 
____panlee ies < cu unaliiiiainds dein se abi cael iil an 2. 48 
“balance of duties on goods bonded for exportation 
WE 08 SEROUS, cnsccsascscccessnns whens vainbe :<onene 44. AC 


PR ts Ne <2 


437,451.96 


ET Ta Re I ve 
SS I CS NE eee 


© ere lb set tae 


- 


- 
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I also find him entitled to eredit as follows: 
13. Vv amount of cash deposited as per 35 certificates here- 


it i ies ces connnenniil iitcialiaihdeliemnicanuiael $184,021. 86 
22. “© amount collected by — Stap p. Ist dist. Texas, 
7 on lists receipted for | WF CO ics nenctccevunsni Secon 3, 426. 32 
- I Or I bcccccncoccssouseueasie ee 8 554,26 
No. 203, 3rd quarter, 1866........:.ssceee0 13, 700, 75 
- oe ” ” peckacboneeaal 11,582. 80 
- (o, = ™ ”  ppeabeaieeslee pone 
° * 460, 4th “ oF genial Se, 
* wea * “ sepauneeuuaee 11,441.00 
* Bee, oe “ PRES POLS 1,573. 20 
* ae 1“ ee rE 2,154. 80 
“e RO) « +6 és 79. 100. 37 
= 2. ” en-seene 5, 588. 00 
* 3 * “ © +cencecensieenden ee 
186,176.66 
60 4 186,176.36 
Less STAMIPS .. cece scccce s cove -cecceccece 2, 104. 80 
hed i. oncnnsenetnnneias ... &184,021.86 
25. By balance due the United States,........... ..ccccecces cee 241,449. 52 


Lndorseme nt 


As appears trom accounts and vouchers herewith transmitted for the 
decision of the Comptroller thereon, 
C. M. WALKER, 

Auditor. 


To the First ComprroLLer or THE TREASURY: 
: S241, 449,°7,. 
TREASURY DEPARTMENT, COMPTROLLER’S OFFICE, 
June 22d, 1867. 
balanee of two hundred and forty-one 


I admit and certify that a 
Psy dollars is due to the U ‘nited 


thousand. four hundred and forty-nine 


«4°? 

States, as stated in the above report. 

Rk. W. Tayror, 
( omptroller, 
To the REGISTER OF THE TREASURY. 

61 Statement of differences. 

Balance per account due to United States 22... .............. 207, 765. 60 
: “ found per adjustment, due to United States......... 241, 449. 52 
- 


Differences to collector’s....... cardinals titel iil cies rn 
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Explained thus: 


1. Lists e th’y’d, form 252 & OD, in exeess of 


enh WE WN bic cites vcnansnne 14, 270. 66 
2. Abatements claimed, disallowed er plicated 0), 24 
3. Taxes transferred to successor, claimed in 

account, not allowed until collected... 18, 225.13 


— 


“Amt. of bonded woods removed from the 
district & duties paid elsewhere which 
have been included on assessment-rolls 


reecipted for.”’ claimed in) y & “lIs- 


pended—no vouchers...... . 2c... eeeees 2556. O4 
5. Beer stamps charged as per com/r’s state- 

ment not eredited in EEE. 255. 25 
6. Outstanding difference to collector's debit. b, 426. 52 


) . . ve . 
Per contra: 


Am’t of C. D., No. 470, 


not elaimed in 


— 
. 


ee ID aici cacidicnvensie waa 21,079. 74 
2. Amount collected and passed to the credit 
of suecessor, not claimed.............-. ; 8. 5d4. 26 


- 


3. Am’t collected by Milton Stapp, lst Texas, 
on lists receipted for by eoll’r (out- 
standing difference)..... iénccnnatieuinnd 3, 426. 52 


Differenee as above stated .............. 


Bonded goods............. peat seebenpendhsibie padi ieee , 
Form 59........ iii ciel pica sine <i eda beans 
Bee STAMPS... ..0000 0 bORObOOe SOeneds 60ececenenereneees oe. cecce ve 
SED sikeaksnesiwdakn sscicuaie RS ae eR eee ar Aa li eee els 
Bis on*ss os cae . vi Serrrer 
June, 1866..... a Ge oe wees lee : Sg ee a 
_. i es niinnnteiaeeueieela. nibeehesesivens 
April, "| giieecghes teieslbewewnns or ee iesannene meee eeeecosewns 
et: “" . evisabbastendsvetinsseenenian pi tie Ris eecine 
es ins ‘cieenetensebueneiia aiabed a 
a.  eeneuneniian Mtneniieande ateun dames 

Fa i bweese “ae 
62 Nov. ore ahi acien eciee als piasiet sdndeeds ekinieincebiae : 

ee EO ee sence emia eebcsnneibhiieenines 
IRI OR RL a ea ieee lias ii ca paises inne ; 
May, June, July, & PINE crnkstscntensenscessepanien basen 

NS iis peeewesseoesocecesese Deceee seccoeeopececooees 


G6. (44, 24 
obo». CGO). 39 
obed, EDs: , 


S494. 40 
2. 45 
Beyer. Bar 
7 ye. i 7 
o40, 674, 10 
341. 56. 333 
8 ROO OF 
47, 451. 506 
$3. Ol. 33 
| 145. 18 
oy, el thy, Oe 
5. 469, i] 
48 959 4 
3h. bias. 2 
QOS, 47 
119, 736. 08 
117. 78 
S540, 674. 10 


4 


4 
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FierH Avupitor’s OFrrice, 
June 21, 1867. 
Examined and stated by Augustus Ward. 
First COMPTROLLER’S OFFICE, 
June 22, 1867. 


’ 


kxamined and reported by Alb’t B. White. 
63 Suppl mental, 
No. 6771.) TREASURY DEPARTMENT, 
hieru Auprror’s Orricer, 
Mareh 7th, 1872 
I hereby certify that [ have examined and adjusted an account between 
the United States and Robert B. King-bury, late collector for the seeond 


district of Texas, from . to October 25d, 1866, and find him 
chargeable as follows (under bond dated July 8th, 1865): 
1. To balance trom last adjustment, report No. 1470....... 241, 449. 52 
” amt of tax on on 1) vallons coal oil hort heretofore 
Sis biccitiencen eve vennesanguiaieeeiaiianie 1, 100. 00 
‘“ am’t of error per rep't 2 ] 170 in charging am't an- 
te Be ittidins ccndeviinenins iat tamicapic veal sided 1. 00 


To balance due the colleetor .............. 242, 550. 52 


I also find him entitled to credit as tollows 
To amount of taxes abated by commissioner's orders, 


Nos. 4454, 5388, 8142, *6116...... sont Coban : 26, 833. 49 

21. “ amount collected by successor on lists’ transfe rred 
es ee  . ... .ccccccte eiscenuneedu ee 25, 213. 66 

“ am’t of counter-warrant No, 384, 2d q’r 1867, (sce 
Comp. Rep’t, 4 629....... csccvess +i: Siuneeeiatinain 923. 27 
25. By balance due the United States .................cece eens 189, 580.10 


24? 550. 52 
64.65. A 66 Endorsement ' 
As appears from aecounts and vouchers herewith transmitted for the 
decision of the ¢ ‘om prt roller thereon. 
J. B. MANN, 
Acting Fith Auditor. 
To the First ComMprroLLeER OF THE TRE ASURY. 
$189,5805455.] TREASURY DEPARTMENT, 
Kirst COMPTROLLER 'S OFFICE, 
March 12th, 1872 
I admit and certify that a balance of one hundred eighty-nine thousand 
five hundred eighty & #,°, dollars is due to the United States as stated 
in the above report. 
Wa. Hewpuitn. Jones, 
Acting Com ptroller. 
To the REGISTER OF THE TREASURY. 


* NoTE.—This order (6116) was drawn in favor of snecessor R. H. Lane and ered- 
ited to him, but the same was charged back to him per rept % 4565. 
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bS 
a 


Statement of differences. 


co 
~] 


kiero Aupiror’s OFFICE, 
Mareh Tth. (S72. 


Examined and stated by R. B. Detriek. 


First COMPTROLLER 'S OFFICE, 
Mareh 12th, 


Kexamined and reported by Creo. S. I ife. 
HS Suppl wie vlad, 


No. 10253. | Treasury DEPARTMENT, 
kieran Auprror’s OFFIce, 
July Vath, 187! 
| hereby certify that I have examined and adjusted an account between 
the United States and Robert B. Kingsbury, late collector for the 2nd 


district of Texas from —188 . to October 23rd, 1866, and find hina: 
chargeable as follows under bond of July &th, 1865) : 

To balance from last adjustment, report No, 6771...... 189, O80. 10 

3. “ amount collected on lists recetpted for by suecessor 
i rrr oe, ee, ee wcues PESTS NORTE an A 145, 203. 72 

“ amount of taxes collected not receipted for on any 
RA aartne as s iakeaiie aaah ssid elaniiabiai 18,357.50 
11. To balance due the collector........ cnreiiniadiniepaibedine ceed, |: " 12 


I also find him entitled to credit as follows : 

14. By amount of taxes abated by commissioner’s orders, 
"Nos. 5958, 5959, 5960, — 9962, 59B3, TH98, 
Fee 6s TE tihdacn. sicdeines’. weiccedeeteen 
21. “ amount collected | by sueeessor On Liste transferred 
to them, viz: L. G. Brown, 882.25; W. A. Savler, 
ERR Re Ener ea os ones 
4 amount of error per rept. = 4: 370, in charging 

sessor’s lists receipted for ;” the same should have 

been charged and mow is charged as collections on 

lists of suecessors, R. H. Lane, 8145,2053.72, and as 
taxes collected, not receipted a, > + | 209. ¢51. 23 

25. “amt charged per rp't # 6771, tax en coal oil, 


** “as- 


NN I ii i es 1, 100), 00 


By balance due the United States...........0....088. nian 14,597. 76 


69 Endorsement 
As appears from accounts and vouchers transmitted for the decision of 
the Comptroller thereon. 
H. Ewa, 
Auditor. 
To the First COMPTROLLER OF THE TREASURY. 


Ona saline 
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$14,597.47y°5.] TREASURY DEPARTMENT, 
k'trstT COMPTROLLER’S OFFICE, 
July 17, 1875. 

[ admit and certify that a balance of fourteen thousand five hundred 
ninety-seven and 476 dollars is due to the United States as stated in the 
above report, 

R. W. TayYLer, 
( omptroller. 

To the REGISTER OF THE TREASURY. 

Suppl pie nhal jor sual, 
70) No. 13650. ] 
TREASURY DepARTMENT, Fierro AvpiTor’s Orricr, 
Auqus! 2h, 1880. 

I hereby certify that I have examined and adjusted an account between 
the United States and Robert B. Kingsbury, :ate collector for the 2d 
district ot ‘Texas. from ISS— to ¢ tober 23d, L866, and find him 
chargeable as follows: (Under bond dated July Sth, L865.) 

1. To balance from last adjustment report No, 10,253...... 314, 597.76 
3. “ amount collected on lists receipted for by successor in 


I: Ta vn, cone nccdncdaus: taken a 28. 5O 


ae eee ee Che Cn ok a 14, 626, 26 


| also fin! him entitled to eredit is follows: 
14. By amount of taxes abated by Commissioner's orders Nos. 
en , s DUNO ccc coccnceuauscieeeie eee 86. 66 
21. “ amount collected by successors on lists transferred to 
them: 


_ oe | RM aME Man re eee re S191. 39 
TR NEE TES 1,00 
i. Be. EMRC. icc tai suites dieena ae 177.01 
— 369.40 
Sh. * ee Gm Ce Cees Bei cctccnoce- cee 14,170. 20 
14, 626, 26 
re Endorsement 


As appears from accounts and vouchers herewith transmitted for the 
decision of the Comptroller thereon. 

J. H. ELA, 
Fitth Auditor. 

To the First COMPTROLLER OF THE TREASURY. 
$14,170". 

TREASURY DEPARTMENT, FF rRsST COMPTROLLER’S OFFICE, 
September 30th, 1880. 

I admit and certify that a balance of fourteen thousand one hundred 
and seventy and 7". dollars is due to the United States, as stated in the 
above report. 

J. TARBELL, 
Acting First Comptroller. 
To the REGISTER OF THE TREASURY. 
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72 Staite Vite vif of ithe PEVHCER, 
Palance per account due to the United States...........00eee BBOT, THD. HO 

“ found per adjustment due tothe United States......0 9 14,170. 20 
Differences to collector's credit ..... cian ieee) Bh, ee E 

- " —— = — ote «re — _ 
explained thus : 
('h 

1. Amount eredited for adjust- 


ment as cash deposited. SPI49, 495, 76 
Amount claimed per collect- 
or’s account as cash cde- 


posited sthaetan. . eebskkaem 24. 402. 19 


9) OOD. OF 


Caused thus : 

Amount of C.D. 2470, N. 3B. 
(ialveston, dated May 15, 
IS67,) not claimed per 
I ios ccna ccicoreesnnens 21,079. 74 

Amount of int. rev. warrant 
No. O84, 2d ar., L867, he- 
Ing part of balanee per 
Comp. Rept. #629......... 9233, 2 


‘ 


2) (M03. OO] 
2. Amt. credited per adjustment as cash de- 
posited to the eredit of successor, I. Al 


BN as cu ndentins cakes se thee = ee 
I bik cid dentine S154, 547. 083 

a Amt. ereciited herein as taxes 
Oe I occa conics ebepu), 24 


a6 claimed per coll rs acet. 


L54, 216. 79 
4. Credited per adjustment, as 
collections THE con) lists 
receipted by Coll’r Kings- | 
burv, viz: 
By R. TL. Lane, successor ..... 25, 390. 67 


* TL. G. Brown " ial 83. Bo 
“7. @&caer “ ap 3. OW) 
“ oW. TE. Sinelair, coll’r lst 

I ici Oi. 50 


2D, OOS, Ol 


5, Amt, eredited per coll rs acet., 
its collections of tates hot 


receipted for on lists ..... 165, 462.05 
Amount charged per adjust- } 
ee Le Le + 
1, 872. 53 , 
212, 314. 0 
re Deduet. | 
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1 Dir. 


a. Amt. claimed percoll’rs acct. as taxes trans- 
ferred to successor not erected per acd- 
SI sscsicd-o és bkakence sautui a eee 18, 225.13 
Notre.—In lieu of credit for taxes trans- 
ferred the collector has been eredited 
with collections made by successors on 
those taxes, 
4, Amt. charged per adjustment as collected 


OU NE II cee ccvenisscccscccsnnscasni 290, 20 
aig charged per adjustment as collected on 
I i es naka sod, sliaili i 2.48 
d, “ claimed per coll’rs acet. as taxes on 
bonded woods which have been re- 
ceipted for on lists....... » saékenne eiewe 20. OF 
18,719. 50 
GD GD COW iccnatiditsttisctcccceccieen 195, 595. 40 


HOt this amount $145,232.22 was subsequently receipted for by sueeessor R. H, 


Lane. 


hiern Auprror’s Orricer, 
Auaquat 2 Mh. ISSO), 


examined and stated by R. BE. Detrick. 


hinor ComMpTRoLLeR’s Oprrrer, 
Sept abe y of Mh. LSS0, 


examined and reported by S.C. Clarke. 


74 Treasury DerartMent, Fiern Auprror’s Orrice, 
| uqgust Jods ISSO), 
| hereby certify that the within is a true statement of the charges and 
eredits of the revenue account of Robert B. Kingsbury, late collector of 
internal revenue for the 2d district of ‘Texas, for the period from July 17, 
LS6o, ti letober 2a. LSo6, iis appears from HCcCOULES ania vouchers here- 
with transmitted for the decision of the Comptroller thereon, 
J. DB. MANN, 
Acting Auditor. 


TREASURY DEPARTMENT, CoMPTROLLER’S Orricr, 
Vor. 27th, 1880, 

I admit and certify that the within is a correct statement of the items of 
debit and eredit in the revenue account of the late internal-revenue col- 
lector, Robert I}. Kingsbury, of the second collection clistrict of Texas, 
continuously stated for the period above named, under his official bond of 
July Sth, 1865, showing a balance due to the United States of fourteen 
thousand one hundred and s venty & 2% dollars (14,170. 4%), as here- 
tofore reported, 

Wa. LAWRENCE, 
Kirst Comptroller. 
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‘) Summary sfatement of thee revenue account of Rohe rl f. Kingsbury, 

late collector of internal rEvOTLU jor the second district oj Lecas, 
for the period | from July 17, 1865, fo Oe tober 23, 1866, under his afer 
hond dated July Sth, 1865. 


Lie. 


To amount of taxes receipted for per form 
23%, viz: 


To amount of the January list, 1866...... $77,732.11 

24 ™ alt tic February ” snes 2 eee 

” cs & * Reve ” ere 01,970. 13 

, Ciigte ! a. 21,800. 14 

“ . - * ee - Pe 17, 451. 56 

Annual list, 1866 ...... 83, 592. 31 
‘Total lists receipted a » Sh, Oar oa 

2. To amount of beer stamps furnished the collector, per 
es Bi Se CN, BI on ckcoccun 40 tbck odneotes cues HM, OD 

To am't of advance collections on lis wef SHeCCeSSOr yh. I] 
I basen i eit oii as sia ‘saan aac iitaas celestial 145, 232. 22 
1. To am’t of taxes eolleeted not rece veipted for on any » Het... 18,550. 30 
5. To amount of'taxes on bonded goods collee Eton 194. 40 
. = ” - * form 59 ee eateiiia 2. is 

Pa 64 “oo excess In accounting for heer stamps., o. 19 | 


6 (‘hr 


l. By am’t of cash deposited as per covering 
warrants as follows, viz: 
By warrant No, 163, Ist qt. 5 $25. OOO, OO ' 
9 234, 2a yee ee . 12,490. 25 } 

- — ” meer 17, OOO. OO 

04.3a * ” ae 10, OOO, 38 

ao. en ee 13, 700, 75 

“ one. * - ware —— 

. —- = enn on 4, 750, OO 

ws WoO, 4th * warren 85. 406, 00 

“ a+ « « [ee eee 

“ 225 ta “ «69G8T.......... 1. 573. 2 

” is ee ee + aun eee 

2: oo. = Le 5, S88. OO 

es ——"- = " west Bee 

a. ” pubes 923. 27 


2. By am’t of cash deposited to credit of successor........ 2. 8, Ook 26 
3. By am’t of taxes abated by the Commissioner of Internal 
Revenue ee ep @eeeee *eeeeveeaevveeeeeneneeereeeneevneweeeeeeeneeenveeeee *,e@eeeenneee Ld I, 47, tS 


UNITED STATES VS. KINGSBURY ET AL. 


Summary aslatement of the revente account, ete, —( ‘ontinued, 


+ 
('r, 


4, By amt collected by SLICCCSSOrS Ol lists re- 
ceipted tor by Collector Kingsbury, viz: 


ie Bi i ciescies cuncess eviaveenis — 
' el ceudmeaeecininal - 83. 25 
Wes Be BFE cc cvecce: naceaduheieiuei lt 5. OO 
25, 476. 92 
Milton Stapp, Ist dist. Texas............0. 0 3, 426. 32 
W. H. Sinelair, “ © eee Pease OP 191. 39 
3, 617. 71 
5. By am’t of beer stamps returned ........6. eae sane sins ena 66. OO 
. - = > * “ transterred to M, Stapp ....... ais 157. 50 
~~ - %* 8, s “ a S SD icssscm 10. OO 
B «SF ™ “ss discount on sales of beer Stamps eeee eeececes 20, 44 
Balance due the United States ............00000 pe. eeeons 14, 170. 20 


$456, 109. 82 


wi Slatement of differences, 
Balance per colleet’s ace’t due the United States ...... 207, 765. 60 
- “ foregoing statements “ “* . ee 14,170. 20 


Difference to coll’r’s credit..........cccccccccccess Renee 193, 595. 40 


Explained thus : 


1. Am’t credited herein as cash 
deposited saad Te een S294, 495. 76 
Less am’t claimed per coll’r’s 


| 


Caused thus: The amount of 
the following covering war- 
rants are not claimed per 
coll’r’s aec., viz: 
Wt. 2512, 2 qu., 1867, S21,079. 74 


“ 924“ “ 923. 27 


a OO 


ea a cm, atm 


Ss?) OOS. OF 


eee 


2. Am’t credited herein as cash deposited to the 
eredit ot Successor A. H. Lane, hot claimed 


e*eeeeeee *#@¢eeeeee e#e#e # @ @#8@ @# @#e#eeeteeeeeeneeees 
*eeeeneeveeeenenee Ce eeeeee 


eeeeeeev eee ee een eee eneeeereeere. ee ef 


154, 216. 79 


UNITED 


STATES VS. KINGSBURY ET AL. 


('r. 


4. Aim’t credited herein as collec- 
tions made on lists receipted 
by (Collector Kingsbury hot | 
Claimed in his account ren- 


dered, viz: } 
I. HH. Lane, SLCCEeSSOr,... B25. BOO), 7 
L.. Gi. Brown wu ee 83, 25 
ic ee OT cis 3. 00 
W. HH. Sinelair, coll?’r Ist 
ee: i icc ati 191. 39 


25, BOS. 3] 


>. 


- 


5. Am’t credited per coll rs ac. as 

collections of taxes not re- 

ceipted for cnn StS ccccse w.. 8165, 462. OO 
Less am’t charg- 

ec heremn as 

collections on 


lists ot SLCCOS- 


(‘olleetions: not 


receipted for... 18 34. ao 


163, d89. 52 


Deduct : 
Dr. 


Am’t claimed per coll’rs ac. as taxes trans- 
ferred to successor not credited herein,.... 18, 225. 13 
See items marked 3 & 4 above. 

4. Beer stamps, amt ch’g’d herein 

Or CI ean i S500) 


Less am’t credited herein 


as transferred ........... S167. 50 
Am't credited herein as 

I oie a cneacecs Cee 
Am’'t eredited herein as 

I 20. 4A 


247.04 


c, Am’t charged herein as collections per Form 


DY, penalties Ee ESN CNTR Oe OR I eS 2. 48 
d, Am’t claimed per coll’r ac. as taxes on bonded 
goods receipted EI Ma gece am oe 2356. 04 
——«_- 1% 419. 5) 


A eS ee ee ie me 2 


Diflerence as above ..... nettiiniteeetiismie Eas TO 


The United States ( Office Internal Kerenue 


iv balance 


oo 


e 


UNITED STATES VS. 


(Form 7%.) 


KINGSBURY ET AL. 
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1.—COLLECTOR’S QUARTERLY ACCOUNT.—QUARTER ENDING MARCH 31ST, 1866, 


Ynd diatrict of Teras. 


Lr. 
. To amount credited in last account as “ Taxes collected 
im agvanse ef seceint of lat” .. cece peccesccecnseecs 
smount credited in last account as ‘‘ Cash deposited 


in excess ” 
amount of errors in former accounts, viz: 


“see ee wo wewweeneeeeeneneeeeee eee eee ee ee ee © 


aeouns CF Che GUNNING .ccc0. ccccusccudusn esenesees 
amount of taxes abated by Commissioner, as per or- 
ders of abatement, viz: 
No. oa : No. ae. So eee bs 
No. a ; NO. _- gales 2 


amount of claims for credit allowed under Fifth Audi- 
tors circular, No. 15, as per revenue ec No. 
amount of taxes transferred to 
amount of taxes collected bys pre ‘decessor on Viste 3 re- 
ceipted for by me 
amount of 74 per cent. discount on face 
stamps sold ...... 
amount of special-tax stamps amd coupons returned. 
™ * tobaeco, cigar, and cigarette stamps and 


ee 


value of hee er 


Se I he ccencecece icctnnstistane sonect 
amount of spirit st: amps and coupons returned ...... 
S BUSP CORES TOGRTNOE ccccws ccecce ces 


amount of stamps issued specially by order of Ce om- 


missioner Int. Rev., viz: Special tax,3  : tobacco, 
Ac. § ; spirit, > See gee 
amount of stampe transferred to successor, viz: Spe- 
cial tax,> - tobacco, Ac.. ; Spirit, ~ : 
RN ben be ie ee 
PR ree. e due United States, viz: 
ES OE ee ae ca coll 
+ sme SRRUNNS CR BORG voce cocccccpessesecces 
Tobacco, cigar, and cigarette stamps on hand 
eres GRE OR TNE. 4 0 00 cccncs sepad esos eeen 
Oe GUIS GE BOS 20 cece cocces coenss cucnne eee 
Unecollected taxes on hand....... seedee sens 


CK. 


dine U.S. as per last account rendered 
amount of errors in former accounts, viz: 


amount collected on lists receipted for by successor. 
amount of taxes received from 
amount of taxes receipted for on Form 234, viz: 


“ee ees oe ee eee eee © 


List for month of November, 1-65............- seetl 
List for month of December ee 
List for month of January, 1566 ...... 2.2.2. 2000 -§ 
List for month of » BBB .cqcce ccs ccccce« — 


30, 000, 00 


“fo ‘fh 


Pode £4 


. 


= 576. 04 


in account with Robt. B. Kingsbury, collector, 


30, 000, 00 


“1. 754. 16 


2, 22. 67 
Ld, G85. 73 
om, 823. 71 


amount of stamps received, viz: 


Month. Special tax. Tobacco, &c. Spirit. Beer 
, iss , 8 2 = 3 
, iss , 8 $ 3 = 
, ine ,8 2 2 & 
From predecessor. .& z : bl 


2111, 754. 16 


74, 4a ll 


UNITED STATES VS. KINGSBURY ET AL. 
RECAPITULATION, 
From Commissioner. From predecessor. 


Special tax 

Tobacco, &c 

Spirit 

23. By amount excess abated or collected on lists 

24. * amount excess in accounting for stamps, as per fol- 
lowing forms, viz: Form 6,3  ; Form 76,3 ; 
Form 90,8 ; Form 103, 8 

25. ‘ amount of taxes collected in advance of receipt of 
list 

From other sources, viz: Taxes collected before the 

were made, and which have not been included on 


any list receipted for by the collector $4, O22. 05 


26. “ amount deposited in excess 4, (R22. OS 


eS ae ee ee em “+ 


S111, 754. 16 


Ron. B. KINGSBURY, 
Collector Second District of Texas 


Dated at Brownsville, Texas, this 14th day of April, A. D. Dst6. 


(Indorsed:) Division of accounts. (Form 79.) Quarterly aeeount, 
No. , collector, district, . quarter ending 
188 . Office of Internal Revenue, , 188. Respeetfully referred 
to the Fifth Auditor. Deputy Commissioner, 


(Form 7%. ) 


*14) eer be 
evie, ff ity 


No, 2—COLLECTOR’S QUARTERLY ACCOUNT, QUARTER ENDING JUNE 


The United States (Office Internal Revenue) in account with Robt. BE. Kingsbury, 
collector, Znd district of Texas. 


Dae. 


amount eredited in last aceount as ** Taxes collected 
in advance of receipt of list” 
amount eredited in last account as * Cash deposited 
lth CACOCSS > 2206 66060688 £06088 OH O6O6 060806 C066 ©OO8 OSS4 
amount of errors in former accounts, viz: 

‘ amount of cash deposited 
amt of taxes receipted for by coll'r Ist dist, Texas... 


‘amonnt of taxes abated by Commissioner, as per or- 
ders of abatement, viz: 
No, > ; No, 9 soa 


~~ 
, 


Without rolls, since included in lists receipted for to 
the assessor 


amount of claims for credit allowed under Fifth An- 

dlitor’s cireular, No, 15, as per Revenne Report No. 

amount of taxes transferred to 

amount of taxes collected by predecessor on lists re- 

ceipted for by me 

amount of 74 per cent. discount on face value of beer 

stamps sold 

amount of special tax stamps and coupons returned. 
- ** tobacco, cigar, and cigarette stamps and 

coupons returned 

amount of spirit stamps and coupons returned 
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(Form 79.)—No, 2.—CoLLecror’s QUARTERLY AccoUNT, rTc.—Continued., 


Di. 
13. To amount of beer stamps returned. ...............----- 
14. *f amount of stamps issned specially by order of Com- 
missioner Int. Rev., viz: Special tax, § ; to- 
bacco, &c., 5 > spirit, = ; beer, ~ see 
lo. “ amount of stamps transferred to successor, viz: Spe- 
il tax, & * tobacco, &c., ; spirit, 
~ CC SO ee ee ee 
16. “ balance due United States, viz: 
Ct Oi ee... cenesvsscsan oceania S13, 678.7" 
Special-tax stamps on hand...... ......cce. seccce: bs 
Tobacco, cigar, and cigarette stamps on hand.... .. bs 
Spirit stamps Of BAM ...cce nc cccs coos cecccsccccess GF 
Beer stainps on ri. oc dd cecaee cobs bee aoe = 
Uneollected taxes on hand............. jaekan S75, 820.605 
ww, 490. 41 
S164, 498. 41 
CR 
17. By balance, as per last account rendered, No. LL... ...... “1, 754. 16 
“1, 754. 16 
1s. ** amount of errors in former accounts, viz: 
1’. ** amount collected on lists receipted for by sneceseor 
20 ‘ amount of taxes received from en none 
21. “ amount of taxes receipted for on Form 234, viz: 
. Jae Gee meee CF PEESUNRST, SOGD cccane seueebsacocn SUN (Mis, US 
ir Se eee Oe DE, SUED coce covkee ches seen S31, 075. 13 
) List for month of April, Let ...... .. ccc cece ccccee $Ul, 800. 14 
f List for month of ne deans saeeeeeedun bee 


ae 744.25 


22. “ amount of stamps received, viz: 


Month Spree ial tax. Tobaceo, Ac. Svirit. Beer 
,Iss, 8 : & ‘ 
. - 7 ~ 
2.4 ‘ 3 . 
From predecessor, = = bad = 


RECAPITULATION, 


From C'ommissionet From Predecessor 
Special ER . = 
Tobaceo, Ae... 0.8 = 
GREE covcve coos s : 
7~ 


Beer *“**eeee os ececes 


23. By amount excess abated or collected on lists. .......... 
24. ‘* amount excess in accounting for stamps, as per fol- 
- lowing forms, viz: Form 6s, 5 : Form 76, 5 
Form YO. 8 * Form 103, = veéeet ennedueee. 
25. ** amount of taxes collected in advance of receipt of list. 
ao. ** qmount deposited 1% OCOERS. .. 22.0 ccccce sccuce coves 


S164, 498, 41 


Dated at Brownsville, Texas, this l’th day of August, A. D. 1566. 
Ron. B. KINGSBURY, 
Collector, Second District of Texas. 


[ Ed, 8-24—’835-5, 000, } 


(Indorsed ) Division of accounts. (Form 79.) Quarterly account, 
No. ; _ , collector, district, , quarter ending : 
188 . Office of Internal Revenue,, 188 . Respectfully referred to 
the Fifth Auditor. , deputy commissioner, 


et 


UNITED STATES VS. KINGSBURY ET AL. 


(Form 70.) 


.3.—COLLECTOR’S QUARTERLY ACCOUNT, QUARTER ENDING SEPTEMBER SOTH, 


The United States (Ottice Internal Revenue) .in account with Robt. 


col'v-etor, 2nd district of Texas. 


Dr. 


To amount credited in last account as ‘* Taxes collected 


« 
~ 


- 


° 


© 


. 


- 


- 


¥ 


t 


in advance of receipt of list” ...... 2.22 cccc cece cece 
amount credited in last account as ‘Cash deposited in 
RE oon ck Oden cecknndke dacesenneed eden ene cee 
amount of errors in former accounts, viz: 


amount of cash deposited collected after July 1....-.. 
arount of taxes abated by Commissioner, as per or- 
ders of abatement, viz: 

No, No. s he <etwn e 

No. No. . er coe 


©f$> &fp 


amount of claims for credit allowed under Fifth Audi- 
tor’s circular, No. 15, as per Revenue Report No 
amount of taxes transferred to  —_...........- 
amount of taxes collected by predecessor on lists 1 re- 
SONOS FOS BF GOS nccctins 6d coas cacens cevecscacucse bees 
amount of 74 per cent. discount on face value of beer 
SOR GUEE occ ncccocens cones Vibasne ccdccdacenceeens 
amount of special-tax stamps and coupons returned. 
; tobacco, cigar, and cigarette stamps and 
SOURCE CORNTIINE i.e vices bc ddus chsh eddeen enced inceocs 
amount of spirit stamps and coupons returned. ...... 
*  WROP CORNING COCIIEEE scccce 6enntsdececues 
amount of stamps issued specially by order of Com- 


missioner Int. Rev., viz, special tax, $ - tobacco, 
Ac., § ; spirit, § Se ee ake 
amount of stamps tri ansferred to successor, viz, spec ial 
tax, = : tobacco, &c.. = : spirit, > 
i a ii dd ec ek aeas chbwie ene ames 
balance due United States, viz: 

Se i NE bai cinecned cones seddes sanonn ecu 
Special-tax stamps on hand ........ .222..2-es scenes 
Tobacco, cigar, and cigarette st: unps on hand ...... 
Se OND OU. DINE onus cocdies cecens ca ctgcescunws 
PEO GRRUNIND GR RAE o6é coc cock scccenss chnede soenns 
es SO Oe... cwan 06 bene heeatien 


* balance due U.S., as per last account rendered, No. 2. 
amount of errors in former accounts, viz: 


amount colleeted on lists receipted for by successor 


eens of Games Seneiwee TOM ccccccceucuscuc cl 
amount of taxes receipted for on Form 234, viz: 
List for month of May, 1866.......cccce.es ee 
Last Gor menth OF emetel, 1605 ..<. cceces covcce cece ~ 
List for month of i ented’ secudeneenana = 
List for month of cE :. atises able empetdails icninaien 


amount of stamps received, \ 


Month, Special tax. Tobaceo, &c. Spirit. Beer, 
,168 ,§ > be ba 
, ies ,§% s $ 3 
» ~ * 
* 7” e - 
From predecessor .5 $ = . 


23 By amount excess ‘abs ited or collectel on lists ........... 
‘* amount excess in accounting for stamps, as per follow- 


24 


2 by amount collected for which items no rece _ has been 


Dated at Brownsville, Texas, this 30th day of Sept., A. D. 1806, 


(Ed. 8-24-'s3—5,000. } 


(Indorsed :) Division of Accounts. (Form 79.) (Juarterly Account, 


No. , Collector, District, . (Quarter ending 
188.) Office of Internal Revenue, 188 . Respectfully 

referred to the Fifth Auditor. , deputy commissioner, 

£1 (Form 79.) 

No. 4.—CoLLector’s QUARTERLY ACCOUNT. QUARTER ENDING Dec, 1, 1866, IN- 
CLUDING SUBSEQUENT AMOUNTS COLLECTED OR DEPOSITED TO CLOSE OF OFFICE, 
The United States (office internal revenue) in account with Robert B. Kingsbury, collector 
2d deatrict of Teras. 

DR. 

1. To amount credited in last ace rount as‘ Taxes collected 
in advance of receipt of list’ pena Send Seecenaends 
2. To amount credited in last ace ount as ‘Cash deposited 
rr i... os cece cease wane eenwand benuns 
$. To amount of errors in former accounts, viz: 
4. “ amount of cash deposited, collected after July 1..... 132, Os, 7 
—— 132, W08, 57 
5. “* amount of taxes abated by Commissioner on account 
of error or insolvency, under sections 34 and 44, as per 
orders, herewith returned as vonchers .............. S50, 24 
rs 330, 24 
No. _. : No. i. wae bd 
No. a : No. 7. oe ee ~ 
6 amount of claims for credit allowed under Fifth Aadi- 
tor’s cirenlar, No, 15, as per revenue report, No. ' 
7. “ amount of taxes transferred to successor...........- 18, 225. 13 
—— ————— )=—6d 225,15 
x * amount of taxes collected by predecessor on list re- 
coipted for by Me .. cccocce cocces cocescoescoces coccece 
9. “ amount of 74 per cent. discount on face value of beer 
GERUNDS OBER «oo cce cccces seccee seoesecenes paccesccces 
ee amount of special-tax stamps and coupons returned. 
_ ‘* tobacco, cigar, and cigarette stamps and 
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RECAPITULATION, 


From Commissioner. From predecessor. 
Special tax ...3 3 
Tobaeco, &e..5 * 
Spirit ceeece os v 3 
Be SOT ccces ba z 


ing Forms, viz, Form 6, § : Form 76,8 . ; Form 
ww), : Form 103, $8 ee Ee 
* amount of taxes collected in advance on receipt of 
EEE ne ee, a ee 


given to the assessor on either Form 234 or 50 ........ 10, 2=s, 00 


10, Z=8. 09 
* amount deposited i is a 


S242, 831.37 242, 831.37 


Ropr. B. KINGSBURY, 
Collector 2d District of Teras. 


COUNCNS FOCUEMEE 2c ccs cocces cocces seen seeueseceses 


40) UNITED STATES VS. KINGSBURY ET AL. 


(Form 79.)—No, 4.—COLLECTOR’s QUARTERLY ACCOUNT, ETC,—Coniinu 
: DR. 
12. ‘To amount of spirit stamps and coupons returned. ....-. 
1} ‘* beer stomps returned ..... eoee 
14. “ amount of stamps issued specially by order of Com- 
missioner Int. Rev., viz: Special tax, 3 ; tobacco, 
&c., > ; spirit, § I 
15. “ amount of stamps transferred to successor, viz: Spe- 
cial ti 1X, > * tobacco, &c.. : spirit, = ; 
[a . «= C$ phew cbhdnn 608 ness enanes 6ebens ceases 
ts rst of bonded goods removed from the district, 
and duties paid elsewhere, which have been included 
on assessment rolls receipted for.... ...... 2... ..-e- 236. 64 
16. “** balance due the United States, viz: 
See GEE SIN noni on peewhe 2 aces coed ecenes dune enue $28,774. 15 
PSCRS-ORS SAMMI ON ROME occ cee tccces ocecse: 3 
Tobacco, cigar, and cigarrette stamps on hand... > 
GEES CHRIS GEE RHINE 65 0 occ cecees caceuc cesendsns = 
Se I GN ES bi cc acd noncccenncuses cute - 
Se I EE I .no'c vnds dnmnioe eannde be S17", YUL. 45 
S27, 
CR. 
17. By balance due U.S., as per last account rendered, No.3. 212,707. 2 
212, 
Ik. ‘* amount of errors in former accounts, viz: 
19. * amount collected on lists receipted for by successor .. 
ee ee 
21. “ amount of taxes ree eipte “i for on Form 234, viz: 
List for month of Eee cscs chas Sbeenn S660 
List for month of  § éusiilns wuliees a ee = 
List for month of {Ce ecéune sneees teneeus = 
List for month of OED sawed ede ennees ba 
22. ‘* amount of stamps received, 
Month. Special tax. Tobacco, &c. Spirit. Beer 
Iss : : : 
ins , 3% S : bs 
iss ,% = ba = 
From predecessor. .* bs s S 
RECAPITULATION, 
From commissioner. From predecessor, 
Special tax .....3 = 
Tobaceo, &e... 8 = 
eee = 
NT cmatind chat - ~ 
23. By amount excess abate d or collected on lists .......... 
24. ‘ amount excess in accounting for ste UNpS, as per fol- 
lowing forms, viz: Form 6x, yy > Form 76,8 
Form 90, > ; Form 103, 8 atin taint etiie 
25. ** amount of taxes collected in advance of receipt of list. 
26. “* amount de ‘posited IE citinnnti «60 enti stneaaees 
Collector, District, 


Dated at Washington, D. C., this 26th day of June, A.-D. 1°67 


(Ed. 8-24—'83—5,000. ] 


UNITED STATES VS. KINGSBURY ET AL. 4] 


(Endorsement :) Exhibit A. Division of accounts. (Form 79.) 
Quarterly account, No. collector, district, ; 
Quarter ending 18S. Filed April 28, 1882. W. C. Robards, 
cVk. Office of Internal Revenue, , 188 . Respectfully referred 
to the Fifth Auditor. . deputy commissioner, 


x” In cireuit court United States, &e., western dist. Texas. 


Tue UNIrep STATES 
ies, 


Roserr B. Kingspury er ats, J 


Now comes William J. Phillips, Simon Mussina, and R. N. Lane, of 
defendants herein, leave of the court first had and obtained, and supplement 
the original answer of said det’t Lane, filed herein Mav 12th, 1881, and 
the original answers of said det’ts Phillips and Mussina, filed herein April 
26th, 1882, and also herein answering the first amended petition of plaint- 
itt filed herein April 28th, A. D. 1882, and say, and each for himself 
savs, in answer to plaintiffs said first amended petition, that the said 
first amended petition of plaintiff is insufficient in the law and shows no 
cause of action against these defendants to cause or require them to answer 
thereto, and of this they pray judgment thereon, and to be herein dismissed 
and for their costs, 

James B. Wentrs, Jr., 
Of Counsel for said Def’ ts. 


And now again come detendants named, solely in event of their forego- 
ing demurrers being overruled and saving to themselves all benefit of the 
sume, and for further answer assign the following causes of special de- 
murrer to said first amended petition of plaintiff herein, to wit : 

1. The said petition shows no cause of action against these defendants, 

because the so-called bond, upon and by virtue of'and for an alleged 
83 breach of conditions of which these defendants are sued, is not 

known to the law, and is altogether null and void, and of no force 
or etlect. 

2. Beeause the said pretended bond is. given by, and by its terms binds, 
no otticer known to or recognized by the laws of these United States. 

3. Because the said pretended bond is not conditioned as required by 
the statutes under which it is pretended to have been given, 

4. Because from the alterations upon the face of said pretended bond it 
has become and is null and void. 

5, Beeause the said pretended bond is not taken under, and is not at all 
pursuant to, the act of Congress which alone authorizes any such bond, 
and as it the said bond herein as claimed and pretended to be. 

6. Because the said pretended bond and the condition thereof are not 
pursuant to the act of Congress under which it is pretended to have been 
taken and which alone authorizes any such bond as the said bond is pre- 
tended to be, the said pretended bond and the condition thereof altogether 
enlarging, increasing, and materially altering the liability of the sureties, 
these defendants, from that contemplated and provided for by the express 
terms of the said act of Congress by force of which the said pretended 
bond became and is void and of no force and effect. 


— 


42 UNITED STATES VS. KINGSBURY ET AL. 
63. Because said pretended bond is vague, uncertain, insufficient, un- | 
known to and unauthorized by law, because therein no district, 
84 State, or Territory is mentioned or set out within which, or as at 
officer of which, we said Kingsbury was to exercise the fhe fune- 
tions of said officer, if at all, within these United States or within wl ie 
the condition of said pretended bonds to a performance of his duties. or & 
fixes his scope, measure, or thereof, 
Because there exists a variance between the allegations In the sab 
first-amended pe’tion of plaintiff herein and the said pretended bond «i 
clared on therein, and for an alleged breach of the conditions of whieh 
plaintiff sues herein, in this, to wit: 
1. In plaintiff’. said amended petition said prineipal « dle ‘ffendaut, I. ties 
bury, is sued by virtue of having been and deseribed as “ collector of in 
ternal re ve nue,” &e., whereas in said pre te mded bond his offietal name anc 
character is set out as “ collector of taxes.’ 
2. In plaintiff's said amended petition said principal detendant, hing-- 
bury, is sued by virtue of having been and deseribed as * collector of tn- 
ternal revenue for the Second district of Texas,” whereas in said pretended 
bond he ts not named or deseribed as collector of said Seeond distric 
State of Texas or of any district, State, or county whatever, 
Sd. In plaintiffs said amended petition the penalty of said pretended 
bond is described and set out as of the sum of “ fifty thousand dollars,” 
&e., Whereas the actual penalty of said pretended bond as shown thereby _ 
is not at all in said said sum, but in a much greater stun, to 
5 wit, in that of “ fiftv thousand thousand dollars.” 
8. Because plaintitl’s said amended petition is vague, wnecrta np 
and indefinite in that it does not set forth the date of the appointmen: o: 
said Kingsbury as collector of internal revenue or by whom or how «p- 
pointed or the length of the term of the said appointment or when sieh 
appointment ceased to be of effect and ended. 
4. Beeause plaintiff's said amended petition is Vague, uneertain, aie in- 
definite in that it does not show when or between what dates the a ewed 
defaleation occurred, nor does it show by any statement accounts, dates, or 
items when or how said defaleation or collection of moneys 1 Ho paid over 
took place or oceurred ; or that said defaleation took place at all, 
JAMES B. Weis. J k.. 
Att’ y for Drtendaants, 
Now, again, come the said defendants, in event of each and allo heir 
o 


foregoing demurrers being overruled, and solely in that even’, especially 
reserving unto themselves all benefit of the same and supplementing ‘heir 
said original answers filed herein—leave of the court being first. had— 
further answering sav that as to the said bond of the said Robt. B. kK ays 

bury, collector, &e., which fully appears as an exhibit to ploinsiff’s 
86 amended petition herein and for an alleged breach of’: the condition 

of as sureties upon which these defe ndants are sued herein. tha 
these defendants and each of them have hitherto well and truly observed 
performed, fulfilled, and kept all and singular the covenants, arzicles, 
clauses, provisos, conditions, and agreements in the said bond comprised o 
and mentioned, which on the part and behalf of them the said defen:iants 
or either of them were or ought to be observed, performed. fulfi led, or 


— 


ie. 
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kept, and especially those of which a breach is alleged by plaintiff accord- 
ing to the true intent and meaning of the said bond or the condition thereof, 

And this the said defendants—and each of them—are ready to verify. 
Wherefore they pray judgement, if the said plaintiff ought to have and 
maintain the aforesaid action thereof against them, and of this they put 
themselves upon their country. 

James Bb. WeEt1s, IJR., 
Atty for Defendants, 


Now, again, come these defendants solely and only in event of their 
foregoing demurrers and pleas being not sustained, and especially resery- 
ing unto themselves all benefit of the same, for further answer say that the 
principal defendant herein, said Kingsbury, was on the twenty-first day 
of June, A. D. 1865, commissioned as colleetor of internal revenue for 

the Second district of Texas, by the President of the United States, 
87 said commission to last or hold until the end of the then next ses- 

sion of the Senate of the United States & no longer, and the end of 
such session of the said Senate took place on the twenty-eighth day of 
July, A. D. 1866, and that the said Kingsbury was not by said Seuate or 
any other body or power re-appointed to or continued in said office other 
than by the aforesaid commission, wherefore his term of office expired and 
in all things terminated on said date, to wit, on said 28th day of July, 1866; 
therefore no liability for any of the acts or doings of said Kingsbury could 
or did acerue to these defendants, or either of them, after said date by virtue 
of being sureties of the said Kingsbury upon the bond if given under said 
commission, which is not admitted. And further that if any defaleation 
whatever as alleged in plaintiffs said amended petition—which is not ad- 
mitted—the same took place after the said 28th .day of July, A. D. 1866, 
wherefore these defendants, or either of them, are not at all liable or respon- 
sible therefor. And this these defendants are ready to verity. Wherefore 
they pray judgment whether plaintiff can have or maintain this action 
against them, and of this they put themselves upon their country, &e. 

James B. Weis, Jr., 
Att'y for Defendants, 


Now again come these defendants in the event only of their foregoing de- 
murrers & pleas being overruled, & saving unto themselves all 

S8 benefit of the same, further answering, say, that the said principal 
defendant, Kingsbury, did on or about the 16th day of December, 

1867, have a tull, complete, and final settlement with the proper account- 
ing officers of the United States, with the Commissioner, Comptroller and 
others, as provided & required by law of all the accounts, acts, and deal- 
ings of him, the said Kingsbury, as said collector of internal revenue, and 
that thereupon said Kingsbury was found and adjudged by the said ae- 
counting officers to have in all things complied with the law as such 
officer and to not be at all in default or in debt to the United States, but, 
on the contrary, there was then and the ‘re found a cash balance due the 
said Kingsbury the sum of 86,123,45,, which was then and there paid to 
him, as will more fully appear by the “ Fifth Auditor’s final report, No. 
1845, on account of Robt. B. Kingsbury, late collector & disbursing agent 
for the second district of Texas, &ec.;” that by force of said settlement 
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and payment all the matters, things, &c., in anywise pertuimtng to © he 
oftice, bond, &ec., of said Kingsbury as such said officer were fully and frailty 
settled, terminated, & discharged & adjudicated, and these sureties the: 

fully and forever released, and all the matters pertaining thereto are ves 
adjudicata. And this these defendants are ready to verify. Where'cve 


they pray judgement the plaintiff can have or maintain this 
89 aforesaid action against them, and of this they put themselves upon 


their country, &e, 
JAMES B. WELLS. -R.. 
Atl y jer Der is 


Now again come these defendants, and solely & only in event of th 
foregoing pleas & demurrers being not sustained, and especially reserving 
to themselves all benefit of the same, further answering, sav that the said 
Kingsbury, principal defendant herein, at the expiration of his said terra 
of office was succeeded in said office by one R.A. Lane; that in aceor- 
ance with the provisions of the law in such cases made and previcded, 
the said Kingsbury, turned the rolls of uncolleeted taxes then in tis hands 
over to orer fo the Gov't, to wit, the pl’tfhherein, & they were by said poof 
turned over to his said successor; that the said successor refused to rece nt 
to him, the said Kingsbury, for the said rolls, but did officially take fr: | 
the Government, plaintiff herein, the said rolls into his, the said Lane’s, 
and by and with the authority, consent, and concurrence of pliT herein 
her proper officer and of her proper officers & departments, and by virty 
of his, the said Lane’s, office, proceed to collect the amount due upon se: 
rolls ; that the defaleation now herein complained of by the pei herein, 
occurred by the acts of the said Lane and not by any acts of said King 
bury for which these defendants are liable or ean be held responsilye 

That the said Government. the plaintiff herein, has continued ever sinc: 

to turn said rolls, or the parts thereof uncollected, over to its of 
HW) cers, the different successors of the said Kingsbury, to wit, to said 
R. H. Lane, L. G. Brown, W. o Savior, and W. H. Sinelair. 

That upon said rolls so turned over by the Government to said Laie 
and his successors was the sum of 8194,356.14. uncollected taxes, whic 
sum has been by the proper departments of the United States, psn 
herein, and the said different successors of the said K° ngsbury collectec 
setiled, abated, and adjusted as follows, to wit : 


U neolleeted taxes, ihk+ Uhbhieenhbbebenes+seneenied ebbtewes +ekaet S184. Sob. 14 
Abated by Com’r of let. a » §194,547.03 
Collected by It. I. Lane Seen F oawec: cbc y AT BYUO Oy 
66 “ LG. Brown ( “ Be aba: 83, 25 
a “ WA. Savlor | “ ce 1.39 
RIDES 2: EO Oe ae ae - 06180, 215.34 180, 215.34 
Balance uncollected taxes on said rolls ..... a SP4. 140. 8 


And that the said balance of 814,140.80, uncollected taxes on said rolls. 

is the identical matter, item, and amount for which plaintiff sues herein, 
and none other. W he ‘retore these defendants say thev are not Hable ; 
ch: urged & claimed in plaintiff's petition, or at all, and this they are ready 


is 
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to verify. Wherefore they pray judgement whether plaintiff can have or 
maintain her aforesaid section against them ; and of this they put them- 
selves upon their country, Xe, 
James B. WELLS, Jr., 
Attorney for Def'ts. 


Yj fuk Srate or TEXAs, 
County of Cameron, United States of America: 

William J. Phillips, in his own proper person, upon his oath says that 
he is the identical William J. Phillips who is defendant herein, & that for 
himself & his co-defendants herein, he says that all the matters & facts 
set forth herein, and in his and their original and amended answers In this 
cause are true. 

Ww. J. Paris. 

Subscribed and sworn to before me this Ist day of May, A. D. 1882. 

Devan BEALL, 
U.S. Cu. Ct. Cthh., W. D. Texas. 


(Endorsed in the following words, to wit:) 230, law. The United 
States vs. R. B. Kingsbury et als. First supplemental answer of defts. 
Phillips, Lane & Mussina, Filed May Ist, 1882. D. Beall, elk. Filed 
this 31 day of July, A. D. 1885. Sam Hopkins, clerk cireuit court. 


In cireuit court of United States, western district of Texas. 


UNITED STATES 
wa. 
R. B. Kineaspury er At. | 


Now comes R. B. Kingsbury, principal defendant herein, leave of the 
court being first had and obtained, who supplements his first amended 
answer filed herein, on the 13th day of May, A. D.1881, and so supple- 

menting said pleading, says : 
pe That he new here makes his own, the first supplemental answer 
of defendants Phillips, Lane, and Mussina, filed in this cause on 
this day, and adopts each and every demurrer, plea, affidavit, & fact pleaded 
and set up therein, save and except those which in their terms apply to 
said Phillips, Lane, & Mussina as sureties, especially demurrers general 
and special, the plea of performance, and denial of any breach of the bond 
sued on herein, the plea of settlement, discharge, & res adjudicata, and the 
final plea therein, which sets forth his, defendant’s, settlement, and the va- 
rious acts, collections, & default of A. H. Lane, and his other successors. 
Wheretore he prays as in said supplemental answer, &e, 
R. B. Kinoseury, of deft., 
By James B. Wexts, Jr., 
Attorney. 


(Endorsed in the following words, to wit:) No. 230,law. The United 
States vs. Robt. B. Kingsbury et al. First supplemental answer of deft. 
Kingsbury. Filed May 1, 1882. D. Beall, clk. Filed this 31 day of 
July, A. D. 1885. Sam. Hopkins, clerk cireuit court. J. B. Wells, at- 
turneys for detts. 
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93 f Office of the Register of the Treasury. Form No, 1.] 


Transcript certificate, 


TREASURY DEPARTMENT, REGISTER’S OFFICE, 
Washington, D. C., August Lith, 1889. 


Pursuant to section 886 of the Revised Statutes of the United tate: 
I, (i. W. Scofield, Register of the Treasury Department, do hereiry certify 
that the annexed is a true copy of the official bond of Robert Bates bkings- 
bury, late collector of internal revenue for second distriet of Texas, dated 
July 8, 1865, on file in this Department. 
[S. A. J.] G. W. Scorrenp. 
i teens e 


Be it remen.bered that G. W. Seofield, esqr., who certified the annexeci 


transcript, is now, and was at the time of doing so, Register of the 


Treasury of the United States, and that full faith and eredit are cue to 
his official attestations. 

In testimony whereot, I, John Sherman, Secretary of the ‘Preasur 
of the United States, have hereunto subscribed my name and caused to |» 
affixed the seal of this Department, at the city of Washington, this 11 t): 
day of August, in the vear of our Lord 1880, 

SEAL. | JOHN SHERMAN, 

Ne Secre lary of the Treasu Mu. 


94 (Copy. ) 


Know all men by these presents: That we, Robert Bates Kings>urs 
ot Brownsville, Cameron County, Texas; William Joseph Phillips, o 
Wharton County, in the State of Texas; Charles Worthington, Corpu: 
Christi, State of Texas; Richard N. Lane, Austin, Texas; Sam] F 
Barr, of Harrisburg, Penn., and Simon Mussina, of New York City 
N. Y., are held and firmly bound unto the United States of America 
the full and just sum of fifty thousand dollars, money of the Unitec 
States, to which payment well and truly to be made, we bind ourselves 
jointly and severally, our joint and several heirs, executors, adniinist ra- 
tors, firmly by these presents, seal with our seals, and dated this 8th cay 

July, in the vear one thousand eight hundred and sixty-five. “Ul 
condition of the forevoing obligation is such that, whereas the President 
of the United States hath, pursuant to law, appointed the said Robert 
Bates Kingsbury collector of taxas, under an act entitled “An act t 
provide intern: al revenue to support the Government to pay interest on th: 
public debt, and for other purposes. 

Now, therefore, if the said Robert Bates Kingsbury shall traly aad 

faithfully execute and discharge all the duties of the said ofice x 
95 cording to law, and shall justly and faithfully account for anc pas 

over to the United States, in compli: ince with the orders and rezu- 
lations of the Seeretary of the Treasury, all publie moneys which may 


: 


| 
{ 


come into his hands or possession, and if each and every deputy collector 
appointed by said collector shall truly and faithfully e xecute and disc} ange 


all the duties as such deputy collector according to law, then the adove 


UNITED STATES Vs. KINGSBURY ET AL. 47 


obligation to be void and of no effect ; otherwise it shall abide and re- 
main in tull toree and virtue. 
Ronertr Bates Kincssury. [SEAL. 
WinwiaM Jos’a Purwips. SEAL. 
Cuas. WorTHINGTON, SEAL. 
Ricnarp Newton LANE. SEAL. | 
Samuen. F. Barr. 
SAMUEL MUSSINA, (SEAL. | 


Seal’ and delivered in the presence of asto R. B.KL& WLP: 
N. Callan, jr.; N. Callen. N. Callen as to C. Worthington. C. H. 
Wilebergen, do. As to R.N. L. and S. F. BL. & S. M.; XN. Callen, jr. ; 
N. Callan. 

(8100 stamp. R. B. KR. July sth, 1865. S100.) 

96 TREASURY DEPARTMENT, SOLICITOR’S OFFICE, 
July 2th, 1865, 

I have examined the within bond and find it to be exeeuted in proper 
form, and | approve the sureties thereto as sufficient. 

KpWARD JORDAN, 
Solicitor of the Tre Usury, 


(Endorsed in the following words, to wit :) Robert B. Kingsbury, col- 
lector’s bond for the 2 dis., Texas. Dated July Sth, 1865. Approved 
July 26th, 1865. Respectfully referred to the Solicitor of the Treasury 
for approval. KE. A. Rollins. Certified copy of bond. Exhibit A, 
filed April 28, 1X82. W.C. Robards, el’k. 


y OATH of OFFICE. 


Disrricr OF CoLUMBIA, 

County of Washington, lo wit: 

I, Robert B. Kingsbury, do solemnly swear, with the annexed excep- 
tions, that I have never voluntarily borne arms against the United States 
since I have been a citizen thereof; that I have voluntarily given no aid, 
countenance, counsel, or encouragement to persons engaged in armed hos- 
tility thereto ; that I have neither sought nor accepted, nor attempted to 
exercise the functions of any office whatever under any authority or 
pretended authority in hostility to the United States; that I have not 
vielded a voluntary support to any pretended government, authority, 
power, or constitution within the United States hostile or inimical thereto. 

And I do further swear that, to the best of my knowledge and ability, 
I will support and defend the Constitution of the United States against 
all enemies, foreign and domestic ; that I will bear true faith and allegi- 
ance to fothesame ; that I take this obligation freely, without any mental 
reservation or purpose of evasion, and that I will well and faithfully dis- 
charge the duties of the office on which I am about to enter. So help 

me God, 

98 Rosr. Bo Kincspury. 
Sworn and subseribed before me this 17th day of July, A. D. 1865. 
[SEAL. | N. CALLAN, 

Notary Public. 


(5 cent, 5. July 17, 1°65. 5 cents, 5. 
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9g I was deputy collector of customs under the U.S. Gove’n’t wher 

the rebellion commenced and held that office under rebel author 
ity, as I feared for my personal safety if [ resigned at that time, but sub: 
sequently resigned, giving to the collector as a reason for resigning the 
fact of my being a Union man; was also an alderman of the ty o 
Brownsville, Texas, under rebel authority, which position was a mos 
nominal, and was held by me previous to the war; have been a member 
of a military company for home service or protection, T opposed th 
ordinanee of secession, and have been from the commencement of the rebel. 
ion a sincere and earnest Union man. IT may have given aid, counsel 
countenance, or encouragement to persons engaged in armed hostility t 
the United States, as I] have dealt with and paid money to individual reb 
els, and taxes to rebel authorities, and conformed unwillingly in variou: 
ways perhaps to rebel rule, but abandoned my property in Texas subse 
quently, and was en exile at the time of Kirby Smith’s capitulation, ans 
have the pardon of the President. 

(Signed) Ron’? B. Kinesuviy, 


Robert B. Kingsbury, collector 2d dist. Texas, July 17, 65. Opeth o 
allegiance, 


AFFIDAVIT. 


100 Disrricr oF CoLUMBIA, 
County of Washington : 
I solemnly swear that T own and possess property worth ten thousand 
dollars over and above my debts and liabilities. 
WitniAM JosepH Preis, 


t Oo 


Sworn and subseribed before me this eighth day of July, A. D. i805. 
[SEAL. | m. SAesay. 

Notary Pubsie, 
(Stamp:) [5 cents, 5. July 12, 1865. 5 cents, 5. ] 


District oF COLUMBIA, 
County of Washington : 
[ solemnly swear that [ own and possess property worth ten thousand 
dollars over and above all mv debts and liabilities. 
CHARLES WORTHINGTON, 


Sworn and subseribed before me this 13th day of Julv, A. D. PS6és. 
[SEAL | N. Caan, 
i i 


: Notary Pbhili- 
(Stamp:) [ocents, 5, July 13, 1265. 5 cents, 5. 


101 Disrricr of COLUMBIA. 
County of Washington : 
I solemnly swear that T own and possess property worth ten thousand 
dollars over and above all my. debts and liabilities, 


Sworn to and subseribed betore me this 13th dav of July. A. DE Es65, 
[SEAL | | N. CALLAN, 
Notary Public, 


(Stamp:) [5 cents, 5. July 13, lsk65. 5 cents, 5.) 
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102 District OF COLUMBIA, 
County of Washington: 
I solemnly swear that I own and possess property worth ten thousand 


dollars over and above all my debts and exhibits. 
Samvuen. F. Barr. 


Sworn to and subseribed before me this 15th day of July, A. D. 1865, 
[SEAT ] N. CALLAN, 
Notary Publie. 


(Stamp:) [5 cents, 5. July 15, 1565. 5 cents, 5. ] 


Distrricr of COLUMBIA, 
County of Washington: 
I solemnly swear that I own and possess property worth ten thousand 
dollars over and above all my debts and liabilities, 
Simon MUSSINA. 


Sworn to and subseribed before me this 25th day of July, A. D. 1865. 
[SEAL.] N. CALLAN, 
Notary Public. 


(Stamp:) [5 cents, 5. July 2, 65. 5 cents, 5.] 


103 (Endorsed in the following words, to wit:) Robert B. Kings- 

bury. Collector's bond for the 2d dis., Texas, dated July 8th, 1865, 
approved July 26th, 1865. Respectfully referred to the Solicitor of the 
Treasury for approval. E, A. Rollins. Certitied copy of bond, Exhibit 
A, filed April 28, 1882. W. C. Robards, cl’k. 


104. In the circuit court for the western district of Texas, at Browns- 
ville, Texa 

THE UNITED STATES 

rs, >» No, 2306. Law. 
R. B. Kincspury evr AL. J 

Now comes the plaintiff, by her attorney, and excepts to, and moves the 
court to strike out from the record the following pleadings of defendants, 
to wit: 

1. Special plea found commencing on page 6 of defendants’ pleading, 
filed in this cause on May Ist, 1882, and which attempts to set up the 
fact that R. B. Kingsbury was not collector of customs from and = after 
28th day of July, 1866, because if the said pleading is true, which is not 
confessed but is denied, the same presents no defense good in law in this 
case, 

2. Special plea found commencing on page 7 of the pleading, in 
exception one above, wherein the said def’t’s attempt to set up a final 
settlement and payment on the part of said Kingsbury of all indebtedness 
due by him, because said pleadings, if true, which is not confessed but 
denied, presents no defense good in law, for no officers, save and except 
the Secretary of the Treasury of the United States, could award a release 
to the said Kingsbury for any indebtedness due from him to the United 
States of America, 

3. Special pleading commencing on page 9 of the pleading named in 
exception 1 & 2 above, and wherein the said def’t’s attempt to plead 
offsets in the form of uncollected taxes turned over to successor in office, 
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because said pleading, if true, which is not confessed but denied, coe- 
not attempt to specify, as they were bound to do, any item or item: 
105 of uncollected taxes turned over by said Kingsbury to stiecessor: 


of said Kingsbury, which uncollected or unabated. and tp 
the absence of such allegations and specitication and proof the te 


the contrary, the presuiaption of law is that the successor of the sate 
Kingsbury faithfully collected and paid over, or had properly abated, 
every dollar of taxes due in the lists reeeived by from him, ans 
further, specially in said pleadings it is not alleged that the offset- theren 
set out have been presented to the accounting officers of the Treastry nu 
by them rejected or disallowed in whole or in part, as required by low, 
A. d. EVANS, 
U.S, At Wy. 


(Endorsed in the following words, to wit :) No, 230, 1996. The U aired 
States vs. R. B. Kingsbury et al. PI ffs, except. to deft. Ist sup. ans, 
Filed May 5, '882.- Duval Beall, clk. Filed this 31 day of July. A 
I). 1885. Sam Hopkins, clerk cireuit court. 


106 = Andrew Johnson, President of the United States of America, to 
all to whom these presents shall come, greeting : 


Know ye, that reposing special trust and confidence in’ the integrity, 
diligence, and diseretion of Robert B. Kingsbury, [ do appoint iin eol- 
lector of internal revenue tor the second district of Texas, and do authorize 
and empower him to execute and fulfil the duties of that office according 
to law; and to have and to hold the said office, with all the rights and 
emoluments thereunto legally appertaining unto him, the said Robert B 
Kingsbury, during the pleasure of the President of the United States for 
the time being, and until the end of the next session of the United States, 
and no longer, 

lin testimony whereof, | have caused these letters to be made alert, 
and the seal of the Treasury Department of the United States to be here- 
unto affixed, 

Given under my hand at the city of Washington this twenty-first day 
of June, in the vear of our Lord one thousand eight hundred and. sixty- 
five, and of the Independence of the United States of America the eighty- 
ninth. 

ANDREW JOHNSON 

By the President : 

[SEAL. | Huan M.C., 

Seer lary of the Treasery, 

(Endorsed in the following words to wit:) Filed May 6, 1882. Duval 


Beall. clerk. 


107 In the honorable United States cireuit court for the 3th eirenit A 
western district of Texas, holding sessions in the city of Brown-- 
ville in said distriet. at its April term, ISS. 
UNITED STATES 
re. -No. 230. 
Ropnerr Bares KinGspury eT AL. } 
Now comes the United States, by her attorney, and in form of law moves 
the court to set aside the verdict of the jury and judgment of the court 
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rendered at this term to wit, on May 8th, 1882, and grant a new trial to 
the plaintiff. 

Because the court erred in overruling plaintiff’s exception to deft’s 
pleadings, as will more fully appear by bill of exceptions No. Ist, filed in 
this cause. 

secanse the court erred in overruling the exceptions of plaintiff to the 
admission of the letters of E. A. Rollins, Commissioner, to Comptroller 
hk. W. Taylor, of date Dee. 16th and l7th, 1867 (see bill of exception 
No. 2d for particulars). 

Because the court erred in its instructions to the jury to find a verdict 
for defendants (see bill of exception No. 3). 

Because the verdict of the jury on the evidence before them should have 
been for the plaintiff for her debt of 314,170.20, with interests and costs, 
and not for defendants. 

Axprew J. Evans, 
U. S. Att'y. 


108 (Endorsed in the tollowing words, to wit :) 230. United States 

vs. Robert Bates Kingsbury et al. Motion for new trial. Filed 
May 9%, 1882. Duval Beall, eVk. Filed this 31 day of Jaly, A. D. 1885. 
Sam Hopkins, clerk cireult court. 


1084) In the United States cireuit for the 5 cireuit and western district of 
Texas, holding sessions in the city of Brownsville. 


UNITED STATES 
Va, >No. 250. 
Rorr. Batres KINGBURY ET AL. | 


Tothe honorable Morrison R. Waite, Chiet-Justice of Supreme Court of 
the United States of America, now appears the United States of America, 
by her attorney, and most respectfully says, that on the 6th day of May, 
A. D. 1882, the honorable United States circuit court for the western dis- 
trict of Texas, in the above numbered and styled cause, did render its 
final judgment—that the plaintiff take nothing bv her suit, and that de- 
fendants go hence without day, and farther, that there is manifest error 
and wrong in said judgment atoresaid to her great damages, and farther 
she most humbly prays for her of error, to said honorable United States 
circuit court, and that the said aforesaid final judgment be reversed and 
set aside in all things, and that detendants have notice. 

AnNpREW J. Evans, 
(SS. Att'y. 


1083 (Endorsed in the following words, to wit :) No. 230. 1996. 

United States vs. Robert Bates Kingsbury et al. Petition for 
writ of error. Filed May 9,1882. Duval Beall, elk. Filed this 31 day of 
July, A.D. 1885. Sam Hopkins. clerk cireuit court. 


109 Inthe honorable United States cireuit court for the 5th cirenit 
and western district of Texas, holding sessions in the city 
of Brownsville, in said district, at April term, 1883. 


Now comes the United States of America, by her attorney, and, 
leave of the court first had, amends her original petition in this 
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cause, filed on the 28th day of February, 1881, and so amending sai h, 
that the plaintiff, the U nited States, before your honors, judges ot the 
said court, complains of William Joseph P hillips, who isa resident citizen 
of Wharton County and eastern district of Texas, and State of Texas, and 
one Charles W orthington, who is a resident citizen of the county of Nuesces 
and the western district of Tex: is, and one Richard N. Lane, who is a resi- 
dent citizen of the county of Travis and the State of Texas and western dis 
trict of Texas, and one Samuel F. Barr, who is a non-resident citizen of 
Texas, and one Simon Mussina, who is a resident citizen of Galveston 
County, Texas, and one Robert Bates Kingsbury, who is a resident citizen 
of Cameron County and State of Texas and western district of Texas, 
and, so complaining, the plaintiff would most respeectfally represent, tha: 
on the 8th day of July, 1865, the said Robert Bates Kingsbury was col- 
lector of internal revenue for the second district of Texas, and that upon 
thaat dav he, the said Robert Bates Kingsbury, as principal, and the 

said Phillips, Worthington, Lane, Barr, and Mussina as sureties, 
110 ~=did make, exeeute, ana deliver to plaintiff their joint and several 

penal bond or obligation, of date July 8th, 1865, in the sum of 
“fifty thousand” dollars, but which reads by clerical error therein * fifty 
thousand thousand dollars,” conditioned, among many other things, stub- 
stantially as follows: 

That “whereas the President of the United States hath, pursuant to 
law, appointed the said Robert Bates Kingsbury collector of taxes under 
an act entitled An act to provide internal revenue to support the Govern- 
ment, to pay interest on the public debt, and for other purposes, now, 
therefore, if the said Robert Bates Kingsbury shall truly and faithfully 
execute and discharge all the duties of the said office according to law, and 
shall justly and faithfully account for and pay over to the U “nited States, 
In compliance with the orders and regulations of the Secretary of the 
Treasury, all public moneys which may come into his hands or possession, 
and if each and every deputy collector appointed by said collector shall 
truly and raithfully execute and discharge all the duties of such deputy 
collector according to law, then the above obligation to be void, otherwise 
it shall abide and remain in full toree and virtue,” and which is signed 
and sealed, &e., &e. Plaintiff avers that the said Robert Bates Kings- 
bury, by virtue of his appointment as collector of taxes, as set out In his 
said bond aforesaid, did enter upon the discharge of his duties as collector 

of internal revenue for the second collection district of Texas under 
11] his said bond aforesaid on the dav of 1865, and did continue 

in the said office until the dav 187) , and until bis suecessor 
In office was appointed and qualified and received the office from him, the 
said Kingsbury. 

And plaintitf says that the said Robert Bates Kingsbury, during his 
tenure of othee aforesaid, did hot abide or conform to anv one or all arf 
the conditions and stipul: itions of his said bond, but instead thereof dic 
commit divers and various breaches and violations thereof, and an aetion 
at law has accrued to her, as follows, to wit : 

From and after said 8th day of July, 1865, and during his continuance 
in othce under said bond aforesaid, there came into the hands of him. the 
said Robert Bates Kingsbury, by virtue of his office as collector of in- 
ternal revenue of the 2d district of Texas, large sums of money, the 
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property of plaintiff, of great value, from taxes collected by him, and from 
stamps sold by him, and from other proper sources ; and which sums of 
money, he, the said Robert Bates Kingsbury, was and is bound, under his 
said bend, te pay over to plaintiff, but which said sums he, the said Kings- 
bury, has heretofore failed, neglected, and refused to pay over or account 
for to plaintiff, as bound to do, by virtue, of his office and bond aforesaid, 
to the great damage of plaintiff, in the sum of thirty thousand dollars. 

And plaintiff avers that the said Robert Bates Kingsbury, whilst 

collector aforesaid of the 2d district of Texas, did take and re- 
112. ceive into his hands many and divers lists of taxes assessed in 
plaintiff’ favor and against her citizens, as will fully appear from 
“ Exhibit A,” filed here on official form No, 233, and which assessed 
taxes were duly turned over to him, the said Kingsbury, for collection, 
but that the said Kingsbury, instead of collecting the same, as bound by 
law and his bond to do, did utterly neglect, fail, and refuse to collect the 
same, and refuse any and all efforts to so do, to the great injury, loss, and 
damage of plaintiff, to wit, the sum of thirty thousand dollars. Plaintiff 
further avers that from time to time the defendants, Robert Bates Kings- 
bury, as collector of the third district of Texas, did receive into his hands 
for collection and payment over to plaintiffs certain lists of taxes assessed, 
according to sect. 18th of the act July Ist, 1862, 12 St. at Large, page 438, 
and which he, the said Kingsbury, was bound to collect under the provis- 
ions of sect. 19 of said aet, and other laws and regulations, and to diligently 
use all the means and powers granted to him in said seetion 19th and other 
laws and regulations aforesaid, but that he, the said Robert Bates Kings- 
bury, did utterly fail, neglect, and refuse to use any or all of the means 
given to him by said sect. 19th and other laws and regulations to colleet 
large sums of assessed taxes, as aforesaid, found on said lists, and by 
such failure, neglect, and refusal did render himself liable on his said 
bond for all of such assessed taxes not colleeted, and did place him- 
113 self and his bondsmen and sureties in a condition of liability for 
said sums of uncollected taxes. 

Plaintiff avers, more specifically, that among the moneys specified above 
as collected by and coming into the hands of the said Robert Bates Kings- 
bury by virtue of his office as collector of the 35rd district of Texas is 
and was the sum of fourteen thousand one hundred and seventy dollars 
and twenty cents, arising from taxes collected by him in person and by 
his deputies, and from stamps sold by him, and other proper sources, justly 
chargeable to hin. under his bond as collector, and which sum he, the said 
Kingsbury, by virtue of his office and bond aforesaid, was and is bound 
to pay to plaintiff, but to pay the same, or any part thereof, he and his 
sureties on said bond have heretofore tailed, neglected, and refused, and 
now fail, neglect, and refuse, although often demanded of them, to the in- 
jury and damage of plaintiff, the sum of thirty thousand dollars. 

And plaintiff avers, more specifically, that by virtue of the failure of 
him, the said Robert Bates Kingsbury, to faithfully collect and »ay over 
to plaintiff all the taxes turned over to him for collection as collector of 
the 2d district of Texas; and by virtue of his failure, neglect, and refusal 
to employ and use all the means and powers given to him by the 19th 
sect. of the act of July Ist, 1862, and other laws and regulations, to col- 
lect large sums of taxes duly and legally assessed and turned over to him, 
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the said Robert Bates Kingsbury, as collector of the 2d collection 
114 _— district of Texas for collection, and for the collection of which ie 

the said Kingsbury, is now and ever has been unabie to prove te 
the satisfaction of Commissioner of Internal Revenue that due dil/igenve 
was used, aod that the said aforesaid failure to collect assessed taxes 
turned over to him, said Kingsbury, for collection, and failure to use due 
dilligence to collect the same constitute a breach of his said bond, ard + 
the injury and damage of this plaintiff, the full sum of $14,170.20, that is 
to say, the said Robert Bates Kingsbury, as collector of the 2d district of 
Texas, did fail, neglect, and refuse to collect,.and neglect, fail, and refuse 
to use due and legal dil/igence to collect the said sum of $14,170.20, taxes 
duly assessed and turned over to him for collection, and thereby the -ame 
was and is lost to the plaintiffjand the defendant and his said sureties on 
his said official bond are liable therefor to the plaintiff as cash money, and 
which sum has long since been due, and is still due and unpaid, though 
often demanded of him, the said Kingsbury, and sureties, 

Plaintiff avers that upon his introduction into office the plaintiff opened 
with the defendant as collector of internal revenue of the 2d clistrict 
of Texas, a treasury account in the books of the Treasury of the United 
States of America, and charged him, the said Robert Bates Kingsbury, is 
collector, with the whole of taxes by him receipted, in strict accordance with 

sect. 2 Ith ot the act ot ( ‘Ongress of July Ist, L862, 12 St. at Lairy ; 


- 


i 


hs "9 
115 page 442, and sect. 9 of act of Congress of July 13th, 1866, 14st. 
at Large, page 110, and duly eredited him with all the sums to 
which he is entitled, and that upon a full, fair,and just adjustment of the 
accounts of him, the said Robert Bates Kingsbury, tis collector of intern il 
revenue for the 2d distriet of Texas, with the United States of Amerie, 
there is found due to the said United States from said Robert Bates 
Kingsbury, collector of the 2d district of Texas, a Treasury balance of the 
said $14,170.20. And plaintiff herewith tiles and makes a part of this 
petition a certified transeript of the accounts of him, the said Robert Bates 
Kingsbury, from the books and proceedings of the Treasury of the United 
States,and mark the same “ Ex. A.” Plaintitfavers that said transerips, 
“Fexhibit A,” is filed, first, to be used as pleading, and second, as evidence 
in the ease, and that the same is a full exhibit of the accounts of sad 
Kingsbury, and the balance due trom him, 

Plaintiff avers that for years and vears said account of said Kingsiary 
was held in the Treasury without suit and full opportunity extended to 
the said Kingsbury and his sureties to set up claims and credits, if any 
they could, betore suit brought; and plaintiff avers that she has dill- 
gently inquired into every counter-claim or credit claimed or set up by 
said Kingsbury or his sureties against said account, and has duly a - 

lowed him credit and abatement for each and every credit and 
116 — elaim good in law, and allowed him and them all credits that eaald 

have a standing in equity and good conscience, and after all thos 
plaintiff says that defendant and sureties are justly due her said sum of 
$14,170.20, with interest from the date he, the said Kingsbury, ceased to 
act as collector, to wit: . IS67. 

Plaintiff avers that all the eredits now claimed in this suit have been 
either allowed or justly and properly rejected upon a full hearing in the 
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Treasurer’s Department at Washington, and have no standing in this 
court. 

Plaintiff avers that the papers set up in this case as a certificate of due 
dilligence from the Commissioner of Internal Revenue, being two letters of 
Com’r Rollins to Comptroller, of date respectively, Dec. 16th and 18th, 
1867, do not and were not intended to constitute the certificate of due 
dilligence contemplated by sect. 3218, R.S. 

Because said letters were written exclusively in regard to the settle- 
ment of the ace’t of Robert Bates Kingsbury as disbursing agent, and 
not as colleetor, Because said papers have no “ list of the amount of 
taxes of such persons as may have absconded or become insolvent prior to 
the day when the taxes ought, according to the provisions of law, to have 
been collected ” accompanying the same. 

Because said papers arose in this way, on account of the defective qual- 

ification of Mr. Kingsbury (he not being able to take what was 
117) = general called the iron-clad oath); and the consequent difficulities 

and embarrassments of his position his peculiar case was regarded 
and treated as somewhat exceptional. Therefor on his personal applica- 
tion with a view to his relief, as far as practical, by paving him the bal- 
ance tound to his credit in his compensation and disbursing accounts for 
expenses actual incurred by him, the said correspondence between the 
Com’r of Internal Revenue and the Comptroller was carried on, and re- 
sulted in the payment of said balance in the then pending accounts, 

Plaintiff? avers that in Dee., 1867, the revenue account of Mr. Kings- 
bury had not reached the Comptroller for adjustment, wherefore the plaintiff 
savs said papers do not constitute the certificate coutem plated by sect, 
3218, RLS. 

Plaintiff avers that in manner and in form as herein set out and pleaded 
in full and at length, the said Robert Bates Kingsbury is fully and justly 
indebted tw her in the said aforesaid stitn ot ST4,1 70.20, and interest 
thereon from the Ist day of January, 1867; and further, that the said 
aforesaid sureties, William Joseph Phillips, Charles Worthington, Sam’] 
EF. Barr, and Richard N. Lane, and Simon Mussina, by virtue of their bond 
aforesaid, a certified copy of which is herewith filed and made part hereof 
as “ Exhibit B,” are legally and justly bound to her jointly and severally 
for said sum of 314,170.20, and interest thereon, wherefore this suit; and 

plaintiff pravs tor service and for a final hearing of all the matters 
118 ~~ herein, and for judgment tor the sum aforesaid of $14,170.20, and 

interest thereon from the Ist day of Jan’y, 1867, until paid, and 
for all costs of suit, and for all such general and special relief as in law 
she is entitled to have, as in duty bound, &e., &e. 


A. J. EVANS, 
U.S. Att'y. 


(Endorsed in the following words, to wit:) No, 230. No. 1996. Law. 
United States vs. Robert Bates Kingsbury, William Joseph Phillips, 
Charles Worthington, Richard N. Lane, Sam’l F. Barr, Simon Mussina. 
PI'f Ist amended original petition, filed April 30, 1883. D. Beall, clerk. 
iv W. C. Robards, deputy. Filed this 31 day of July, A. ID). 1885. 


Sam Hopkins, clerk circuit court. 
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119 [ Oftice of the Register of the Treasury. Form 1.] 
[M. H. B.) Transcript certificate, 


Treasury DEPARTMENT, REGISTER’S OFFICE, 
Washington, D. C., October 12, 1882. 


Pursuant to section S86 of the Revised Statutes of the [ nite mtate>. 


I, W. P. Titeomb, Acting Register of the Treasury Department, do hereby 
certify that the annexed copy of the of the original official bond oF Kobe: 
Bates Kingsbury, late collector internal revenue 2d district, Texa-, is 
true copy of the original on file in this Department. 

W. P. Trreome. 
[S. A. J.] Acting Besister 


Be it remembered, That W. P. Titcomb, esq., who certified the annexe 
transcript, is now, and was at the time of doing so, Acting Register of the 
Treasury of the United States, and that full faith and eredit are due t 
his official attestations. | 

In testimony whereof I, John C. New, Acting Secretary of the Treas: 
ury of the United States, have hereunto subseribed my name and causes 
to be affixed the seal of this Department, at the city of Washington, thr 
12 day of October, in the vear of our Lord 1882. 

Jno. C. NEw. 
Acting Secretary of the Treasury, 


120) Know all men by these presents, that we, Robert Bates Wings: 
bury, Brownsville, Cameron County, Texas; William Joseph (hil- 


lips, of Whorten County, in the State of Texas; Charles Worthington, 
Corpus Christi, State of Texas; Richard N. Lane, Austin, Texas ; Sam] F. 
Barr, of Harrisburg, Penn.; and Simon Mussina, of New York City, N. 
Y., are heid and firmly bound unto the United States of A.oerica, in the 
full and just sum of fifty thousand thousand dollars, money of the United 
States; to which payment, wel! and truly to be made, we bind ourselves, 
jointly and severally, our joint and several heirs, executors, and admitis- 
irators, firmly by these presents, Sealed with our seals and dated this 
eight day of July, the vear one thousand eight hundred and sixty-five. 
The condition of the foregoing obligation is such, That whereas the Pres- 
ident of the United States hath, pursuant to law, appointed the said Rob- 
ert Bates Kingsbury collector of taxes, under an act entitled “An act to 
provide internal revenue to support the Government, to pay interest on 
the publie debt, and for other purposes: Now therefore, if the said Rob- 
ert Bates Kingsbury shall truly and faithfuily execute and discharge all 
the duties of the said office according to law, and shall justly and faith- 
fully account for and pay over to the United States, in compliance with 
the orders and regulations of the Secretary of the Treasury, all public 

moneys which may come into his hands or. possession, and if each 
121) = and _~every deputy collector appointed by said collector shall truly 

and faithfully execute and discharge all the duties of such deputy 
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collector according to law, then the above obligation to be void and of no 
effect ; otherwise it shall abide and remain in full force and virtue. 


Rovert Bates KINGspury. SEAL. 
WitiiamM Josern Patiwips. SEAL] 
CHARLES WoRrTHINGTON, SEAL. 
Ricuarp Newton LANE. SEAL. 
Samuen F. Barr. SEAL. | 
Simon Mussina. SEAL. | 


Sealed and delivered in the presence of—as to R. B. K.& W. J. P., N- 
Callan, N. Callan, jr. N. Callan as to C. Worthington. C. H. Wilt- 
burger do. Asto R. N. L.&S. F. Bo & S. M., N. Callan, jr., N. Callan. 

($l st’p. R.B. K. July 8, 1865. $1 st’p. 

122 (Indorsed:) Robert B. Kingsbury, 2nd dist. Texas. Collector’s 
bond. Respectfully referred to the Solicitor of the ‘Treasury for 
approval. KE. A. Rollins, Deputy Commissioner. 


Treasury DEPARTMENT, SOLICITOR’S OFFICE, 
July 26th, 1865. 
I have examined the within bond and find it to be executed in proper 
form, and I approve the sureties thereto as sufficient. 
EDWARD JORDAN, 
Solicitor. 
123 =Disrricr or CoLumMBIA, 
( ounty of Washington : 
I solemnly swear that | own and possess property worth ten thousand 
dollars over and above all my debts and liabilities. 
Simon MussINA. 


Sworn to and subseribed before me this 25th day of July, A. D. 1865. 
| NOTARIAL SEAL. |  N. CALLAN, 

Notary Public. 
(o et, stamp. ) | 


District or CoLUMBIA, 
County of Washington : 
I solemnly swear that T own and possess property worth ten thousand 


dollars over and above all my debts and liabilities. 
R. N. LANE. 


Sworn to and subseribed before me this 15thday of July, A. D. 1865. 
[NOTARIAL SEAL. | N. CALLAN, 
Notdry Public. 
(5 cent stamp. ) 
District oF CoLUMBIA, 
County of Washington : 
I solemnly swear that I own and possess property worth ten thousand 
dollars over and above all my debts and liabilities. 
SAMUEL F. Barr. 


Sworn and subseribed before me this 15th day of July, A. D. 1865. 
[ NOTARIAL SEAL. N. CALLAN, 
Notary Public. 


(5 cent stamp. ) 
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124 Disrrirer or CoLuMBIA, 
County of Washington : 
I solemnly swear that I own and possess property worth ten thotsand 
dollars over and above all my debts and liabilities. 
CHARLES WORTHINGTON, 


Sworn to and subscribed before me this 13th day of July, A. LD), S65. 
[NOTARIAL SEAL, | N. CALLAN. 
Notary Public. 


(5 ct. stamp. ) 


Disrricr or CoLuMBIA, 
( ounty of Weshington : 


I do solemnly swear that IT own and possess property worth ten thou- 
sand dollars over and above my debts and liabilities. 
WitctraAM Joserpn PHicires. 


Sworn and subscribed before me this eighth day of July, A. D. 1865, 
[NOTARIAL SEAL. | N. CALLAN, 
Notary Public. 


(> et. stamp. ) 


(Endorsed in the following words, to wit:) #230, U.S. vs. Kingsbury 
etals. Exhibit B. Filed April 30, 1883. D. Beall, Pk. By W. C, 
Robards, dy, 


25) [, kdward MePherson, Clerk of the [Louse of Representatives of 

the United States, do hereby certify that, as appears by the Journal 
of the HLouse of Representatives for the Lst session 39th Congress, that body 
adjourned its session sine die at the hour of four o’clock and thirty minutes 
p.m., on the twenty-eighth day of July, one thousand eight hundred 
and sixty-six, 

In testimony whereof I have hereunto set my hand and affixed the 
seal of this office this twenty-ninth day of March, one thousand eislit 
hundred and elghtyv-two., 

[SEAL. ] kwp. McPHerson, 


(Endorsed in the following words, to wit:) Filed May Ist, 1885. D. 


Beall, elk. 
i26 [S. A. J.] 


THe UnNrtrep Srates oF AMERICA, 
TREASURY DEPARTMENT, 
November 12, 1888. 
Pursuant to section 882 of the Revised Statutes, I hereby certify that 
the annexed are true copies of certain papers on file in this Department. 
[n witness whereot [ have hereunto set my hand and caused the seal of 
the Treasury Department to be affixed on the day and vear first above 
written, 
ws Cras. J. Fouger, 
W. N.] Secretary of the Treasu: u. 


ee eA SONI NA 


«| 
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127 All official letters to this office must be addressed to the “‘Com- 
missioner of Internal Revenue,’ and in replying to letters from 
this office the marginal initials should be referred to. 


[(C.H.1. C,H) 


TREASURY DEPARTMENT, 
OrriceE OF INTERNAL REVENUE, U.S., 
Washington, November 12, 1883. 
Wa. if. Stnciarr, Esq., 
Coll. Int. Rer., Galveston, Texas: 

Sir: This office has examined the claims of late Collector Robert B. 
Kingsbury for the abatement as uncollectible of certain taxes amounting 
to $4,536.03 and $1,061.65. 

These claims are hereby rejected except as to the following taxes : 

Sof kk... peer péneeecensosbenienunien een $1, O87. 60 
OI Te I cenit | chncibaeds éccvee: specie sinastiiaies desea 755. 00 


These taxes appear to have been compromised by the payment of $200 
in each case. The amount paid in compromise should be reported to the 
eredit of the assessments. The remainder of these two assessments, to wit, 
$887.60 and $755.00, may be claimed for abatement on No, 47 and No, 
484 as erroneous, 

You or your deputy or any one cognizant of the facts may make the af- 
fidavit on S47. 

Respectfully, 
WALTER EVANS, 
(‘ommissioner. 
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66 UNITED STATES VS. KINGSBURY ET AL. 
(ollector’s certificate. 


[NITED STATES COLLECTOR'S OFFICE, 
hirsr Disrricr or TEXAS, 
Galreston. Texas, et, 30, PSs}. 

I hereby certify that I have carefully investigated the matter set forth 
in the several affidavits accompanying this schedule concerning the 
taxes enumerated therein, and I believe that the claims Nos. : 

pare in all respects just and true; and I further certify from 
personal examination that all the names and taxes enumerated within are 
found on the pages and lines as indicated in the respeetive lists now op 
file in my office; and I further certity that T believe no credit has here- 
tofore been allowed in any form on account of any of the taxes withi 
enumerated, and that none of them have been collected and reported it 
any monthly abstract ; that the statements made within are true and cor. 
rect, and tha: the credit for such of the taxes herein named as may be 
abated by the Commissioner of Internal Revenue should be given t 
Robt. 1}. Kingsbury, late collr of old «| dist. oft Texas. 

W. Tl. Sincnatrr, 
(olleetor First District, Teas 


(Indorsed :) Order No. . Schedule No. 2.) Amount claimecl. 


$1,061.65. Amount rejected, = . Amount allowed. & 
Application for abatement of taxes alleged to be uneollectible and stand. 
ing charged against Robert B. Ningsoury, late collector of second district 
of Texas, to the amount ef ten hundred & sixty-one dollars and sixty- 
three cents (31,061.65). Walter Evans, Commissioner of Internal | 


* 
? es 
“ry 


enue, Examined and rejected by Ingram, Noy. 12,783. The name ap- 
pearing here should be that of the collector against whom the taxes on 


the schedule stand charged in the office of the Commissioner of Interna! 
Revenue. 
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UNITED STATES VS. KINGSBURY ET AL. 69 
Collector's certificate. 


UNITED STATES CoMPTROLLER’s OFFICE, 
Kirst Disrricr or TEXAs, 
Galveston, Texas, Oct. 30, 1883, 

I hereby certify that I have carefully investigated the matters set forth 
in the several affidavits accompanying this schedule, concerning the taxes 
enumerated (therein), and L believe that the elaims Nos. ; ; 
in all respects just and true, and I further certify, from personal examin- 
ation that all the names and taxes enumerated within are found on the 
pages and lines as indicated in the respective lists now on file in my office, 
and I further certify, that I believe no credit has heretofore been allowed 
in any form on account of any of the taxes within enumerated and that 
none of them have been collected and reported in any monthly abstract ; 
that the statements made within are true and correct: and that the credit 
for such of the taxes herein named as may be abated by the Commissioner 
of Internal Revenne should be given to Robert B. Kingsbury, late coll’r 
of old 2nd dist. of Texas. 

W. HO Srnenarre, 
( ollector Firat Dist. Texas. 


(Indorsed : )—Order No. Schedule No. 1, amount claimed 4,536.08, 
amount rejected amount allowed application for abatement 
of taxes, 

Alleged to be uncollectible, and standing charged against Robert B. 
Kingsbury, late collector of second district of Texas. Rejected amount 
of four thousand, and five hundred thirty-six dollars and three cents, 
($4,536.03.) Walter Evans, Commissioner Internal Revenue. Examined 
and rejected by Ingram, Nov. 12,°85. ‘The name appearing here should be 
that of the collector against whom the taxes on the sehedule stand charged 
in the office of the Commissioner of Internal Reyenue. 

136 (Form No, 53.) 
| United States internal revenue; revised May 14, 1*74. } 
Schedule of tares reported on the several specified lista for 1-66, returned by RK. BR. Kinga- 


bury, late deputy collector of the division of the 2nd district of Teras, as uncollect 
ible, to Commissioner of Int. Rev 


‘ 22. 
E £ E; Ze (‘anee of 
ah = oO a “= am ‘ . 
- Names of parties assessed Article or occupation —— a SFe~-= _ inability to 
Ge ia i. = = Fo 3 = collect 
Februfry list, 186¢6 
175 ee Cotton —_ — 8. 40 
March liat, 1866 
176 i i ‘ 434, Be 
177 Shields, N ...... ini I CI oh eee » 32 
443. 21 
April list, 1866: 
178 i. i. |  wecee cameos 7. 40 
179 Hawkins, Jaa. R... Molasses...... i O68. 00 
] 80 Heitman, Jno. A. .... ee sia 50. 56 


* No. must be filled in by collectors to correspond with the Ne. of same claim on Form 45 


No. of claim. 


189 
100 


UNITED 


STATES 


KINGSBURY 


VS. 


ET AL. 


Schedule of teres reported on the several lists for 1* 66, ete, —Continued. 


Names of parties assessed. 


April list, 1886 :— Continued. 
Coleman, E 
Rough, E.. 


Spencer, U.N 


Farley, R. M 
Dullinsen, OB 
Dale & Ashworth . 
Dhodes, David 


Annual list, 1366 
rr ee | 
Ford Wt: 


Lhe re should iy 


but one form No 


Amount 


Article or ocenpation 
of claim, 


Ret. dealer...... 


=— t - 
a o — -_ 
~ ned — 
a — & —_ 
oo ome -# . 
r - =~ @ 
a — 
oe lime i 
~~ c . 
ge “we - 6 & 
Sa ee - - ee 
oo ¥ 
— ' 
* = a -_ I feta: 
— = ~~ —« . 
—— - - a 
= 
== =e £2 Vlas 
- a =a oo 
_ ° a 
eel — ~ 
~ = 
== ——— w a 
an ee 
- 
— 


do aie Oo 17 
ES Te 7.00 
173. 96 

I ai ee ie 99. 00 
ale a Se ON ls oh 

© eT aE Ge ay RE o5 70 

OO ein acne 15a. 00 

aS. 206 

af}, of 

RK. L. D 10. 00 
do 10. OO 


53 froma Division in a mont 


lists pon whi lb tuxes are ¢ laime a us Tie olles til le 


# Robert I. Kingsbury, late collector of internal revenue in Cap pec) Gi 


h, and that should contain all th 


BROWNSVILLE, TEXAS. 


(aly Loth. ISS.) 
|] 


dist. No. 2,in the State of Texas, hereby certify that the within taxe- 
duties charged to and assessed against the several persons named in 
list within specified, amounting in the aggregate t 
one dollars &  sixty-three cents (31,061.63), have not been collected dur- 
Ing my administration so far as [ know and believe, and I claim that 
am not chargeable with the amount of same, for the reason that IT was nos 


allowed and credited with salary and commissions until [ had gone out o! 


othee. 


Rol 


» one thousand & sixt: 


iT. KINGSBURY. 
Late Coll r 


Sworn and subseribed before me this 15th day of Oct’r, A, DL 1883. 


in eo] 


within taxes or duties charged to and assessed against the several person 


MM. 
Notary Pub., 


» “4 e 
BD. KINGSBURY. 
Cirmeron Co., Teaas 


, deputy collector of internal revenue for division No, 
, hereby certify that the 


leet 1Ou list rict No. 


. in the State of 


named in the lists within specified for 187) ,amounting in the aggregate 


Loo 


— dollars, have not been eolleeted + and. that 


ment of said taxes and duties of the within-mentioned persons on 
several dates athxed to their names: and that [ have been unable to 


lect said taxes and duties, or any portion thereot, for the reasons set 


in my schedule herein enclosed. And T further certify, that the season 


t 


for the failure to collect said taxes and duties existed prior to the eeVyel 
dates set forth in the proper column, and still exist as stated within ; th: 


>». 


| demancs dl pa ‘ 


> 
LR 


t 
i 
f 


ee 
* 


.* 


.” 


UNITED STATES VS. KINGSBURY ET AL. 71 


I made diligent efforts to collect the said taxes and duties; and that the 
failure to collect the same did not arise out of or through any omission or 
neglect of duty on my part. 

“ Deputy Collector. 


Sworn and subseribed to this day of . 187 , before me, : 


(Indorsed :) (Form 53. U.S. internal revenue voucher No. 6, $1,061.63. 


~ Claims No. one hundred and seventy-five to one-hundred and ninety, in- 


clusive. Uneolleetible taxes. Certified return of R. B. Kingsbury, late 
of the divison, 2 district of Texas, of the taxes found to be uncolleet- 
thle on the 1866 lists. lexamined and see by ; Rejected, 
Ingram, Nov. 12, °S5. 


>” . ’ ms, 
137 (Form No, 53.) 
| tl nited States internal revenue; revised May 14, 1874. 
Scheduli of fares reported on the several see ifiva lists for 1266, returned by R. RB, Kings- 


hury, late collector of the division of the 2nd district of Texas, as uncollectible, to 


: ® ] 
Commissioner of Int. Rer. 


Wais 


= . Bs ae ' 
= . , (mount i — c= k ause of 
- Names oft parties assessed Article or occupation ™ = = - oo inability to 
: of claim ~~ = — me : 
- = = Ze collect. 
7. é = 
January list, 1866 
] eS fF Vuctioneet ee 4.17 
2 , te 7 ae ~RLD 16. 67 
Pozparay, F. B...¢e.«. 3. 33 
; Green, W. Ecccces 4.16 
5 Hurlbert, W.C..... T.L.D )6. 07 
6 Shepherd J.E .. Lawver.. sl 5. 83 
7 Se nieces De eennee 3.33 
- , | & © Bearer 5 hhuls. eaugat HH), OO 
Y Dalntz, FLW —e KR.L.D a 14. 
le) Dowling. Josiah .. (onvevancet 3. 33 
1] Teris, i. M eo Lawver ... 6. 67 
12 TE, TA. Eis inevtacccwe: Physician eee 5. 
1: I i Lawve! a. ae 
14 Lovenskeld, > Land broker o« a! } 
5 ‘lo ao re ‘ Law vel . : 4 17 
600. 57 
February list. 1866 
16 Hurlburt, W. ¢ bazeane Pedlet a ; ee 
17 Brandt, H “s iit iene eeaie ,. 33 
l™ Mars. kR sceaen (rift enterprise 12. 50 
19 Skinner, kK. W a ne... , } me 
oo ao do Sheep 1S 
>] ( h rit R i Ime cvtrie OG m 
" do do *hysician 0 47 
2 Rugeby, John Theor pm, AD 
4 — do Piano -. 
5 deo ee “wine 2 OO 
J eris, RM Carriags 1. On 
ary deo ae — se (sold watch 1. 00 
2s deo ile si iano REE ea OW 
"9 Huteh. (sreen & Co...... Income jmoneoens 1, 
30 ilo de. Renee (Carriage ces 
oon he 
eee. 1D 


— ee 


* No. must be tilled in by collectors to correspond with the No. of same claim on Form 4+. 
= There should be but one Form No. 53 from a division ina month, and that should contain all 
the lists upon which taxes are claimed as uncollectible. 


 cinmeere anette asad ieee, ne 


rd “ar ‘ a cr rot , "se OT" , . 
2 UNITED STATES VS. KINGSBURY ET AL. b. 
BROWNSVILLE, TEXAS, Oef’r 13th, 1885, 
I, Robert B. Kingsbury, late collector of internal revenue in collection 
dist. No. 2, in the State of Texas, hereby certify that the within taxes or 
duties charged to and assessed against the several persons named inthe lst 
Within specified, amounting in the aggregate to nine hundred and thirty- 
one dollars and sixty-two cents (8931.62) have not been colleeted during ea 


my administration so far as [T know and believe, and [ claim that Pam ne 
chargeable with the amount of same for the reason that Twas not allowe: 
and credited with salary and commissions until Thad gone out of offic 
Rtopr. B. KINGsbpurRy, 
Late Coll 
Sworn to and subscribed before me the 13th dav of Oct’r, A. Ti. 1885. 
M. DB. Kinxcspury, 
Not’ y Pub. Cirmeron é Teva 


1. . deputy collector of Internal revenue tor division No. i 
eollection district No. .in the State of hereby certify that th 
within taxes or duties charged to and assessed against the several persots 
named in the lists within specitied for 187, amounting In the aggregate 
to iow Collars, have not been collected ; and that [demanded pay- 
ment of said taxes and duties of the within-mentioned persons on the sey- 
eral dates affixed to their names; and that I have been unable to ealleect 
said taxes and duties, or any portion thereof, for the reasons set forth in my «- 
schedule herein enclosed. And [ further certity, that the reasons for the 
failure to collect said taxes and duties existed prior to the several dates 
set forth inthe proper colunin, and still exist as stated within ; that DT mat 
diligent efforts to collect the said taxes and duties ; and that the failure 
to collect the same did not arise out of or through any omission or neglect 
of duty on my part. 


Deputy ( ollector. 


Sworn and subsertbed to this dav of _187 . before me 
(orm 53.) 


(Indorsed :) U.S. internal-revenue voucher No. 1. 3931.62. Claims 
No. one to thirty inclusive. Uneollectible taxes, Certified return of R, 


B. Kingsbury, late collector of the — division, 2 district of Texas, of the Lf 
taxes found to be uneolleectible on the 1.866 lists. 
Examined and os 6a 
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128 (Forum No. 53. 


| United States internal revenue, revised May 14, 1874. ] 


Schedule of tases reported on the several specified lists for 1806, returned by R. B. Kinga- 
bury, late collector of the dirision of the 2nd district of Teras. as uncollectible, to 
fommissioner of Int. Rev. 


~ -— fT - 

- - see. 
= _ , Ss : 
’ = > 0 ae Cause of 

" ' Linount = = -— wee - eas 
as ‘ames of pat fies SSE Sse al Arti ie or occupation f , 2 - —- ces inability 
~ of claim, = @ ££” & 
. - = a oe to collect. 
7 = sSeet 


Jl Ss ee Apothecary 1. 67 
i. ale do Physician . l o7 
; (;uss, A ‘ = ce wD 10.4 
34 freorce Nirs I \ Cattle 1 nt 
,* deo “i4) 5 Ihe yi " 
i) d ‘ (arriag 1 ow 
Ti de ale \\ imeh , 
: do le Piane 4. 00 
$Y do a :  ,”l ” oOo 
if) Hever & Upton Bn. L. D : 2 
41 Hudgins if ae Carriage sv © ow 
62 pag a — Wate! . . Fé 
4°! do do P ™W ith , 1. 30 
44 de do a Mannufactoret 9.17 
5 Burkhart, Geo. ..... oe) SRTENRO. coce 4. Ow 
$6 alo do aac Watch ~. 
Wy + nn ly I} HI . Slaughter 6. 30 
i- ao deo npr tle 1. #0 
iu Collins, S. W.... Stallion 1. OF 
A) deo deo (Carriage nes 1 oo 
1 deo ao ae (,old wateh 1. 0 
5? Josey, Td eee Peddie 1.67 
; ane ee Physician ....... “17 
ai. 64 
April list, 1866 
54 memory ee Bunge. 1. Ow 
5h McKinney, B...... nate do _ i. Of 
a6 Seidel, E ' fo a 4.17 
a Block. J. 8 , : (‘arrniage eee 1. oo 
Se Sattle. Z. W si Buggy ; - 1. ow 
nu Drew, J. HO © sa ai Hotel keeper — 20. 00 
ow do i indanes ...«. Livery stable ' 6 67 
il Fourd, R. L — .| Att'y at law it 9.17 
é. Harcourt, J. F . ; ona 9.17 
63 i ag 3 ae Carriage sist aiol 1 
64 Marria, Ira A ...ccc ccccse| (20K Watch oe ~. 
65 Kotzeburg, J............| Carriage - — 1. 
66 Carruthers. U.S ........| Dentiat - paces 6. 67 
67 (irimes, Wm. B .. Income ...... 78. 00 
68 do csi .«-. Carriage sous 4. OW 
69 do eo. iain , RE ane oe 3. 00 
70 do do... —— le woe ae 200 
1, BS 


* No must be tilled in by collectors tocorrespond with the No. of same claim on Form 48. 
’There should be but one Form No. 53 from a division in a month, and that should contain all the 
lists. upon Which taxes are claimed as uncollectible 


BROWNSVILLE, TEXAS, 
Oelr 13th, 1883. 


I, Robert B. Kingsbury, late collector of internal revenue in collection 
dist. No. 2,in the State of Texas, hereby certify that the within taxes or 
duties charged to and assessed against the several persons named in the list 
within specified, amounting in the aggregate to two hundred and thirty- 
four dollars and forty-nine cents (3234.49), have not been collected during 
my administration, so far as I know and believe, and I claim that Iam not 


anette. ~ cteanene en ‘ 
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chargeable with the amount of same, for the reason that I was not allowed 
and credited with salary and commissions until [ had gone out of office. 
Rovner’ B. Kincspury, 
Lat Coll r. 


+7) 


Sworn to and subseribed before me this 13th day of Oect., A.D. 1883. 
M. B. Kincspury, 
Notary Puh., (aimeron (0., Tevas. 


§ , deputy collector of internal revenue for division No. ,in 
eollection dicetrict No. ip the State of . hereby certify that the 


within taxes or duties charged to and assessed against the several persons 
named in the lists within specified for IS7 — , amounting in the aggregate 
to ryo dollars, have not been collected ; and that [ demanded pav- 
ment of said taxes and duties of the within-mentioned persons on the 
several dates affixed to their names: and that [ have been unable to col- 
lect said taxes and duties, or any portion thereof, for the reasons set 
forth in my schedule hereim inclosed. And T further certity that the 
reasons for the failure to colleet said taxes-and duties existed prior to the 
several dates set forth in the proper column, and. still exist as. stated 
within: that [| made diligent efforts to collect the said taxes and duties: 
and that the failure to collect the same did not arise out of or through any 
omission or neglect of duty on my part. 
: Deputy ( ollector. 


Sworn and subseribed to this day of 187 . before me, 


~ 


(Indorsed:) (Form 53.) U.S. Internal Revenue. Voucher No. 2. 
$254.49. Claims No. thirty-one to seventy, inclusive. Uneollectible. 
taxes. Certified return of R. B. Kingsbury, late deputy collector of the 

division, 2 district ot Texas. ot the taxes towne te he uncolleetible Coty 
the 1866 lists. Examined and 1st ae 


130 (Form No. 53.) 
| United States internal revenue, revised May 14, 1"74, ] 


Schedule of fares reported on the Ny reral specified lists for =O). returned hy 7. BR. Ik Wijs- 
bury, late collector of the dirision of the 2nd district of Teras, as uncollectii'e, te 
Commissioner of Lut. Ler. 


Amount 


Names of parties assessed. Article or ocenpation ger 
of claim 


mane, 


to <o}l i 


* No. of claim. 
Date of tirst de 
Date from which 
thre t 
fouml to be un 
colles« tilble. 


April list, 1866—Continned 
Brot up 


71 oe Ure. Be és caones | SD. <osances 120. 00 
iz MeGragor, G. C......... Physician ate 17 
73 a, fk ee ... Hotel keeper : a». 92 
74 Seg Ee ee Se eee 8. 33 
75 . eS & ee i : 33 
76 Lockle, S.C - peut ME stbdseuebaes 9.17 
77 a Oe a eee ee ee Ree 2°. 92 
78 we e.. Tks Pbdebnn sdkneel cede a aN er 10, 42 


* No. must be tilled in by the collectors to correspond with the No. of same claim on Form 48. 


%, 


ae eae 
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Schedule of taxes reported on the several specified lists for 1866, ete.—Continued. 


™  — 
= 356 
: be ae- 
= x x. . 
oe | Amount) SY | anes | Cause, of 
ts Name of parties assessed, Article or occupation. S =s-— inability 
ofclaim. © & a 
= . = - =z to collect. 
7. = aes S 
April list, 1866—Continued 
79 Lincoln, James ...... Income, AC..... pia 287. BS 
mi) Canen, C. — eo ae , omiale 83 
S Almanadias. Huera.......i..c--- - alii a 1. 67 
82 | Liciago, Antonio enon Teer ilies lean oe 100. 00 
4. DY 
Annual list, 1866 
am Ford. W.G — Ret. dealer ecselid 10, 00 
a4 Hurlburt, L. W Income ..... Ok 60 
BS Meredith, B.C. & Co .. Apothecary ec 10, 00 
a6 Form & Phillips Builders coaiimiieecsiiiaal 25. 0 
<7 Back. Menry...... ae ah Miicanens si 25. 00 
~8 Holmes, J. C... Broker ..... 20. Ww 
“y MeCarty, J.M ncaeal SD i ccccse 1. Oo 
HH Stapleton, William ...... ne 1. 00 
9) Watker, J. (3.... NN i eins — 9 a7 
a do NN secee| Carriage 1. uo 
93 ae er f “a ' on 1. Ow 
4 Georme. B.. C680. OF ccccee Inecor , 145. a5 
ay do oe iis Watch & plate et 3.00 
Wi) Hudgaina, A......... «cc. Manufacturer 10. Oo 
a7 ile GD cceccecccecce! Canes & Water » 
Us Burkhart, Geo ecrcccee| COP broke 20, 00 
ay Pew. B.cs - Physician me 10. OO 
100 Hawkins, Jas. B .. Ineome 25. 00 
1] Kugeby, ES hice acbbiecaan Income saa 17. #1 
te es SI cbniiin neha Carriage & piano 4. 00 
10} Rugeby, CS EO ii lucome ‘ oe. 4 
14 do. deo , (Carriage & watch $0 
105 Rugeby, Henry Income 4.37 
106 do. i iicienen netic Physician ideas 10. 00 
try Broadway. lI. W ... ‘ do a 10. OO 
108 Blake, Sam. K....... -? l.lUeeee - 10, 00 
1g Elliott, Alias ...... Income : : 24. 45 
55. 8O 


>* There should be but one form No. 53 from a Division ina month, and that should contain all the 
lists upon which taxes are claimed as uncolleetible 


BrowNsvILLe, TEXAS, 
(abr 3th, 1883. 


I, Robert B. Kingsbury, late collector of internal revenue in colleetion 
dist. No. 2, in the State of Texas, hereby certify that the within taxes or 
duties charged to and assessed against the several persons named in the 
list within specified, amounting in the aggregate to one thousand and 
seventy-nine dollars and forty-eight cents (31,079.48), have not been col- 
lected during my administration, so far as 1 know & believe, and I elaim 
that | am not chargeable with the amount of same, for the reason that I 
was not allowed and credited with salary and commissions until I had 
gone out of office, ‘ 
Rost. B. KiInespury, 

Late Coll’ r. 


Sworn to and subseribed before me this 13th day of October, A. D. 
IR&33. . 
M. Bb. Kinesnury, 
Notary Pub., Cameron Co., Texas. 


UNITED KINGSBURY ET AL. 


STATES VS. 


within taxes or duties charged to and assessed against the several persons 


ment of said taxes and duties of the within-mentioned persous On thre 


lect said taxes and duties. or any portion thereof, for the reasons set 


several dates set forth in the proper column, and still exist as stated 
within; that I made diligent efforts to collect the said) taxes and dutics 
and that the failure to collect the same did not arise out of or through any 
omission or neglect of duty aon) my pear, 

Deputy Collector. 


Sworn and subseribed to thi- dav of , 187 , before me, 


’ 


(Indorsed:) (Form 53.) UU. S. internal revenue. Voucher No. 5. 
$1,079.48. Claims No, seventy-one to one hundred and nine, inclusive. 
Uneolleetible taxes. Certified return of R. B. Kingsbury, late collector 
of the division, 2 district of Texas, of the taxes found to be uneol- 
lectible on the ITS66 lists. examined and 2a ‘ by 


140 (Form No, 53.) 
[ United States internal revenue, revised May 14, 1874. } 


Scheduls of fares reported oi the N¢ reral & pred ified lists for 1=O. returned by R. iz Ang? 
bury, late collector of the division of the ond district of Teras. ag uncollectidie. tc 
Commissioner of Int. Rer. 


= ¢£ 
= i= uae Canse ol 
ed Names of parties assessed. Article or occupation Amount — Fa-= imal lit: 
- of claim. - = 1-2 . 
” —- = == to co) le 
— - _ + o— 
Z = ase 
~_ — a _ — 
May last, 1866—continued 
Brot up 
147 Jarney, E a 2. OW 
148 do do EE OR Oe 1, 00 
i49 do GP. octiiie toeawne eee 2 i 
150 Kyle & Terry : Plantation...... 1, O87. 60 
151 Hlogan & Upton ear a cmenéunne 10, 0c 
152 EE GEE : 2. 00 
153 Capegno, Joseph ....... Cattle .......0<. - 16. 40 
154 do. es i wie PD cbhnuss oetahaddie °. 50 
355 do | RE eee Swine ik ia aes a inl 10 
156 i Se : ui vnaiwenneun ii ll 6. 67 
157 ee  & & eee a 1. 00 
158 US WE ge EE ee oer 1. 00 
159 do ee. icine eae a 1. 00 
160 Oh.  Giicasoctmenwsdiens re Ore 4. 00 
16] Skinner, KR. W ...... li i a 5. 12 
162 do, Oe cctkbieeins EO 1. 00 
163 do. DP cs cttedaeine cnn ne eae gate 4.00 


Number must be filled in by the collectors to correspond with the No. of same claim on Form 4 


I, , deputy collector of internal revenue for division No, , an 
collection district No. , mn the State of : hereby certity that the 


named in the lists within specified for iS7 —, amounting In the aggregate 
to (jy dollars, have not been collected ; and that I demanded pay- 


several dates aflixed to their names: and that I have been unable to ecai- 


forth in my schedule herein inclosed. And I further certify that the 
reasons for the failure to eollect said taxes and duties existed prior to the 


RN NATE lett - 


Senate 
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Schedule of taxes reported on the several specified lists for 1565, ete.—Continued. 


: Ses 
= Z%s5 
= : Be 
= Amount <= =*‘os  Couse of 
= Names of parties assessed. Article or occupation... “, , ay =e~-a iniblity 
= of claim. — = a : 
os E~2t  tocolilect. 
- > eo 2 =i 
Mav last, 1866—continued., 

} +2 deo. i cn amwe came 1 nae et 4.00 
lfio Chinn. Dr. R. H... oC sme 22. va 
166 clo, i. ssabnbeas EE ee 1. 00 
167 do. es sie di nine Piano ‘ceili sta eaeeneeel 2. 00 
168 Kirkland. Wm. H...... I i nina ds tien 220. 00 
16 do oe teens — 13 8&5 
170 do. Rs ts “o4  . on o, wine 1. UW 
171 do do Wateb : ion eeenee 1. 
172 Thompson, Asa W...... Income ..... pewees 143. 31 
173 do. ee i a 1. 60 
174 I ain initiate Swine ... an 1. 80 

] 558 


*"- There should be but one Form No. 53 from a division in a month, and that should contain all 
the lists upon which taxes are claimed as uncollectible. 


BROWNSVILLE, TEXAS, Ocf’r 13th, 1883. 

I, Robert B. Kingsbury, late collector of internal revenue in collection 
dist. No. 2, in the State of Texas, hereby certify that the within taxes 
or duties charged to and assessed against the several persons named in the 
list within specified, amounting in the aggregate to one thousand five hun- 
dred & fifty-eight dollars and forty-three cents ($1,558.43), have not been 
collected during my administration so tar as [ know and believe, and I 
claim that I am not chargeable, for the reason that I was not allowed & 


-eredited with salary & commissions until [ had gone out of office. 


Ronerr Lb. KiIncssury, 
Late Coll’ r. 
Sworn to and subseribed betore me this 13th day of Oct’r, A. D. 1883. 
M. BB. Kinesrsury, 
Notary Pub. Cameron Co., Texas. 


4g , deputy collector of internal revenue for division No, ’ in 
eolleetion district No. . in the State of . hereby certify that the 
within taxes or duties charged to and assessed against the several persons 
named in the lists within specified for 187 , amounting in the aggregate 
ty a dollars, have not been collected: and that I demanded pay- 
ment of said taxes and duties of the within-mentioned persons on the sev- 
eral dates aflixed to their names: and that I have been unable to collect 
said taxes and duties, or any portion thereof, for the reasons set forth in 
mv schedule herein inclosed. And I further certify that the reasons for 
the failure to collect said taxes and duties existed prior to the several dates 
set forth in the proper column, and still exist as stated within ; that I 
made diligent efforts to collect the said taxes and duties ; and that the fail- 
ure to collect the same did not arise out of or through any omission or 
neglect of duty on my part. 

, Deputy Collector. 


Sworn and subseribed to this day of , 187 , before me, 


eg a. 


UNITED STATES VS. KINGSBURY ET AL. 


(Indorsed :) (Form 53) U.S. internal revenue. Voucher No. 5. 81,54" 43. 
Claims No. one hundred and forty-seven te one hundred and seventy-four 
inclusive. Uneollectible taxes. Certified return of R. B. Kingsbury, 
late deputy collector of the division, 2 district of Texas, of the taxes 
found to be uncotlectible on the 1866 lists. examined and rejected Nov. 
12, 1885, by Ingram. 
141 (Form No, 53.) 

| United States internal revenue, revised May 14, 1*74. | 


Schedule of tares reported on the several specified lists for 1=66, returned by R. B. Nings 
bury, late collector of the division of the 2nd district of Texas, as uncollectible to 


Commissioner Int. Rer.. collector of said district. 


J . 2 
s oo 2@s 
oe we —— a 
—— ~- — ” = .. 
r r “4 _— ( ' , 
coed - = = ~ = Libs? } 
aa , :, — Amount — = "he = ' 
—_ Names of partie S Assessed Article or occupation. om => &* a pricaben lity 
= , . of claim — <= rw Ss & 
al 7 = ro = & te 1 ‘ 
7. 2 =Séé 
: = — 


Annual list, 1886—continu d 
Brot up. 


110 OS Income ..... 7 76. 87 
1 Klein, Chas......... ..-| 2-elass pedler....... 25. 0) 
112 Tottenham, J. W ...... PR 666 sescedken 10. 00 
113 Burns, Elbert. ...... ; EOE DT 
114 do, do nase EELS 145. 60 
115 Gorman, W.8...... Ineome co... sins eee 35. 50 
116 ile. ilo sae asanitaal Carriage ..ccc- iio 2. 00 
117 8 eS ae DOES tadsdecianes 60. 40 
118 do. do , END cenaotsmanns 2.00 
110 Brown, G. W — in oo epee eee 10. 42 
120 Calloway, W. B... Se... perrererre 4.17 
121 Calloway & Stowall — eo Pe i: einai 10. 42 . 
12. I, ods ul Ee stone dices mee 6, 25 
123 Lawnern, b.. 8 ..<.. 7. | eevee... ae 3. 33 
124 Mavytield & Lawhorn i i ae kan occ ananns 4.17 
195 ed 5 ER Se Ore a ene 3. 33 
126 Marshall, P. KR ..... —- #8 8 8 8 8B ata 8, 25 
127 do. SEOs Carriage ... eco, 2. 00 
12s Daughty, A.L..... j i BEE Wis ccandaws 2. OF 
1 do. do een, Her a on. OO 
130 Dn 0 BE sactes cen I i ai oh ae 34. BS 
ie) 64 


Mav list, 1866 


131 Apig, Adolph...... Exhibition...... are 10. 00 
132 jarnes, W sia lecoed Physician ..... er 19. 47 
133 a Ws Oe vc eis DIE iinaws on ¢eanus 73. 70 
1:34 do. ET ee eee an SE Ce oo oO 
135 do. de pe A SR a ID 1. 
136 es” eye pac kc I os a hae ” 00 
137 do. do POs mn a ae ” O 
138 ilo. ek ED cena i pene 20. Ow) 
mu ee. We einen snes a 1. ow 
140 a i ares — ” OO 
141 | do. ee ctmrcie ohtemiie I ln ous 2. OW 
142 Te a Sk Sa ree ;' 5. 00 
143 le. SPE ey ee Billiard table ........ 20. 00 
144 i i Ser stinadin dé bebowns 37. 50 
145 | Le T « eevces OR whkicscaciheoess 25. 00 
146 | ee aero Carriage.... vino 0) 

scien 

251. 37 


Number must be tilled in by the coll etors to correspond with the No. of same claim on Form 8. 
=’ There should be but one Form No. 53 from a division in a month, and that should contai: al! 
the lists upon Which taxes are claimed as uncollectible. 
BROWNSVILLE, Texas, Oct’r 13th, 1883 
1, Robert B. Kingsbury, late collector of internal revenue in collection 
dist. No. 2 in the State of Texas, hereby certify that the within taxes or 
duties charged to and assessed against the several persons named in the 


ae 


UNITED STATES VS. KINGSBURY ET AL. 79 


list within specified, amounting in the aggregate to seven hundred and 
thirty-two dollars and one cent, have not been collected during my adminis- 
tration so far as [ know and believe, and I claim that I am not chargeable 
with the amount of same for the reason that I was not allowed and ered- 
ited with salarv and commissions until [ had gone out of office. 
Rowr. B. Kinessury, 
Late Col?r. 
Sworn to and subseribed before me on this 15th day of Oct’r, 1883. 
M. B. Kineassury, 
Notary Pub. Cam. Co., Texas. 


4 ; deputy collector of internal revenue for division No. 9 in 
collection district No. . in the State of : hereby certify that 
the within taxes or duties charged to and assessed against the several per- 
sons named in the lists within specified for 187 , amounting in the aggre- 
vate to dollars, have not been collected ; and that I demanded 
payment of said taxes and duties ef the within-mentioned persons on the 
<everal dates afixed to their names: and that | have been unable to collect 
said taxes and duties, or any portion thereof, for the reasons set forth in 
my schedule herein inclosed. And I turther certify that the reasons for 
the failure to collect said taxes and duties existed prior to the several dates 
<¢t forth in the proper column, and still exist as stated within; that I made 
diligent efforts to collect the said taxes and duties ; and that the failure to 
collect the same did not arise out of or through any omission or neglect of 
duty on my part, 

Deputy ( ollector. 


Sworn and subseribed to this day oft . LS7 ‘ before mie, 


(Indorsed:) (Form 53.) U.S. internal revenue. ‘Voucher No. 4. 
$732.01. Claims No. one hundred and ten té one hundred and forty- 
six, inclusive, uncollectible taxes. Certified return of R. B. Kingsbury, 
late collector of the division, 2 district of Texas, of the taxes found 
to be uncollectible on the 1866 lists. Examined and , 187 , by 
143 Summary statement of the revenue account of Robert B. Kings- 

bury, late collector of internal revenue for the 2d district of 

Texas, for the period from July 17th, 1865, to October 23d, 1866, ander 

his official bond, dated July Sth, 1865. 


Die. 


1. To amount of taxes receipted for per Forms 
234, viz: 


To amount of the January list, 1866 ...... $77,752. 11 
' ” eee CO. ee 28, 968. 98 
March = 2. 31, 975. 13 
April CS! (nn eee 
May o> 6 47, 451. 56 
Annual list, 1866........ 83, 592. 31 


Total lists receipted for ..............00 ceeeeeee eee veee S291, 520, 23 


— 
- 


UNITED STATES VS. KINGSBURY ET AL. 


Dr. 


To amount of beer stamps furnished the collector, per 


Form 103, for October, 1866 


To am’t of advance collections on lists of successor R. 


| ae 


To am’t of taxes collected, not reee ipte «| for on any list.. 

To am t of taxes on bomded woods colle , ted, onene Seeeuns . 
To am’t of taxes on Form 59, collected ........... suicide soaia 
To am’t of taxes, exeess in accounting for beer stamps... 


SHO, 


145, 2532. 
18, 307. 33 
bf, 


£56, LOU. 


2 C'r, 


By am’t of cash deposited as per covering 
warrants, as follows, viz: 


By warrant No. 163, Ist q’r, 1866...... $25, OO, OO 
ON 12, 490, 28 
RSS Spe nr arcane See 17, OBO, OO 
BE ccmaneecc sanedidin 10, O00, 38 
pis. snasenunnes tic ore oe 
SRE SO SNe ie eee ON 11, 582. SO 
| ee a Sere 4, 750, 00 
1OO. 4th q ee bo. 406, OO 
Naa aA 2 SA 11. 441. 00 
im. fat oe. 1067 ...... l. 04. 20 
RCE EA APE nee MN! 79, 100, 37 
PT ET shececseennens 5, 588. OO 
diss cniesas SERRE REN I) 21,079. 74 
Pe gc is Teer 923.27 


By amt of eash deposited to eredit of successor 

By am’t of taxes abated by the Commissioner of In- 
i a vnau eee ec 

By am’t collected by successors on lists receipted for by 
Collector Kingsbury, viz: 


EES TON, eS Me UT 25, O90. 67 
I a $25. 2a 
ww. A. Saylor ee >, (0) 
Milton Stapp, Ist dist., Tenn........... a, 426. 32 
W. H. Sinelair.* se yh ee ER OT. 39 


By am’t of beer stamp returned 


“eee @e we eeeeeeeeeeeeeeearete eee eee 


6 ‘6 ‘6 sé +s transterred to M. Stapp 506 006 eee 
. «£108 oe ‘* transferred to R. H. Lane...... 
+s ++ +e 


*eweeeeeeoeeeveeeerene 


discount on sales of beer stamps 
Jalance d he Uni . . 
Balance due the United States 


eee eeee ##*#@# @@#e#e@# ee eee eeeeeee 


S249, 495 


ose 
S, ood. 


bi 6, 


>. 01¢. 4 


(0), 
Lod, é 
iQ), 
20. 


14,170. 2 


456, 109, 82 


@« 


UNITED STATES Vs. KINGSBURY ET AL. 8} 
144 Cause pending in U.S court at Brownsville, cireuit court docket. 


Tue UNirep STATES ) 
re. -No. 230. 
Rorerr Bares Kincspury ET ALS. } 


Whereas there is but limited time to try important cases at this the 
srownsville branch of the United States cireuit court for the western 
district of Texas ; and whereas the cireuit judge of the 5th cireuit, western 
district of Texas, has never been able to attend the Brownsville branch of 
the court, therefore, to facilitate the trial of the above cause, it is hereby 
agreed that the venue of this case be changed trom Brownsville, Texas, to 
Austin, Texas, and that it be called for trial at the ensuing August term 
of said court at Austin. 
A. J. EVANS, 
U.S. Atly West Dist. Texas. 
Wetis & Hicks, 
Ailty’s for Deft’s. 
BROWNSVILLE, July 11th, 1885. 


(Endorsed in the following words, to wit:) No. 330, the United States 
vs. Robert Bates Kingsbury et als. Agreement of counsel to change venue 
to Austin, Texas. Filed July 11th, ’85. Chas. F. Tilghman, clerk. Filed 
this 31 day of July, A. D. 1885. Sam Hopkins, clerk cireuit court. 


1443 A transcript of all original orders, entries, and judgments, in cause 
No.230, entitled The United States vs. Robert Bates Kingsbury “<e 
al.” 


l45 MonDAY. May Gi, TRS 1. 
THe Unrrep STaTes 
rs, >No. 2a0. 
JopeRT Bares Kinesrury er AL. J 


it appearing to the court that W. J. Phillips, one of the defendants 
herein, is marshal of the eastern district of Texas, resident of Galveston, 
in said district, it is ordered that the sheriff of Galveston County be, and 
he is hereby, appointed to serve the citation in this ease upon the said W. 
J. Phillips, and the clerk is ordered to direct said citation to said sheriff, 

It is further ordered that alias process issue to W. J. Phillips, Samuel 
KF. Barr, and Simon Messina, and the marshal has leave to amend his re- 
turns on citations to defendants Kingsbury and Lane. 


WEDNESDAY, April 27th, 1882. 
THe UNrrep STATES 
rs, -No. 230. 
-oBpERT BaTes KINGSBURY ET AL. } 


This cause coming on to be heard upon the demurrer of the defendants 
to plaintiff's petition, and the same having been fully argued and con- 
sidered by the court, is now sustained in so far as the said demurrer re- 
lates to the failure of the plaintiff to file a specific statement of account 
against the said defendants. 
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146 It is further ordered that plaintiff have leave to amend, 
SATURDAY, May 6th, 1882. 


THe UNirep States 
rs... » No, 230. 
Ropert Bares Kincsbury, and others. } 

This cause coming on to be heard, came the district attorney and moved 
the court to dismiss this cause as to Samuel L. Barr, without prejudice, 
he being a non-resident of Texas, and Charles Worthington, not served, 
and it is so ordered accordingly. 

And Wm. Joseph Phillips, Robert Bates Kingsbury, Richard H. Lane, 
and Simon Mussina, appearing by their counsel, James B. Wells, both 
parties announced ready for trial; and thereupon came a jury 
of wood and lawful men of the western district of Texas, to wit: Wm. 
Scanlan, and eleven others, duly elected, empanneled, and sworn, who, 
having heard the evidence, argument of counsel, and charge of the court, 
retired and ceturned into open court the following verdict, to wit: “ We, 
the jury, find for defendants.” (Signed) Wim. Seanlan, foreman.” 

Wherefore it is considered by the court that the United States take 
nothing herein, and that the defendants go hence discharged. 


147 Monpay, Jay &th, 1882. 


THe Unirep States ) 
re. ~No. 230. 
Roperr Bares Kixncspery. J 
This cause coming on again to be heard on a motion for new trial, 
and the same having been fully considered, it is ordered that the judyg- 
ment heretofore, to wit, on the 6th day of May, 1882, entered herein, | 
and the same is hereby set aside, and this cause continued. 


— 
_ 


MONDAY. April BOtk, 1883. 


THe UNIrep STATES 
rs. ~ No. 230. 
Row’r B. Kinxesnury. 5 


Ordered that both parties have leave to amend, and cause continued, 


TUESDAY, .Apri/ 22nd, 1884. 
THe UNITED STATES ) 
UN, . No. 230). 
Row’r B. Kixcspury. } 


Ordered that this cause be continued. 


KRIpAY, Norember 28th, 1884. 
THe UNITED STATES ) 
vs. -No. 230. 
R. B. Krxcsstry. | 


Ordered that this cause be continued by defendants. 
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148 SATURDAY, Ju/y 11th, 1885. 


THe UNITED STATES, ) 
Us, , No. 250). 
R. -Batres Kincspsury, et als. | 
This day, this cause being called, and it appearing to the court that the 
parties plaintiff and defendants have filed an agreement in writing stip- 
ulating that the venue of this cause be changed trom this court to the eir- 
cult court for the 5th judicial circuit and western district of Texas, sitting 
in the citv of Austin, Texas; it is therefore ordered by the court that the 
above cause be, and the same is ordered transterred for trial from this court to 
the honorable eireuit court for the 5th circuit and western district of Texas, 
sitting at Austin Citv, Texas. And it is further ordered that the clerk of 
this court at once transmit all the original papers on file in this cause to 
the clerk of the cireuit court at Austin, Texas, and that he send with said 
papers a certified transcript from the records of this court of all the orig- 
inal entries, orders, and judgments in the said cause, certified under the seal 
of this court. 


THe Strate or TEXAs, 
Western District : 
I, Charles F. Tilghman, elerk of the cireuit court for the western dis- 
trict of Texas, sitting at Brownsville, Texas, do hereby certify that 
149 =the above and foregoing five pages is a true and correct copy and 
transcript from the records of the United States cireuit court, sitting 
at Brownsville, Texas, of all the original entries in the said cause of No, 
230, The United States against R. B. Kingsbury et al. 
Witness my hand and seal of office, the western district of Texas, sitting 
at Brownsville, Texas, this 20th day of July, A. D. 1885, 
Cuas. F. Tina’Man, 
Clerk. 


(Endorsed in the following words, to wit: A transcript of all original 
orders, entries, and judgments in cause No, 250, entitled the United States 
vs. Robt. Bates Kingsbury et al. Filed this 51 day of July, A. J). 1885, 
Sam Hopkins, clerk of cireuit court. 


150 DEPARTMENT OF JUSTICE, 
OFFICE OF THE SoLicrron OF THE TREASURY, 
Washington, D. C., April 15th, 1888. 
Sir: The First Comptroller informs me that by a supplemental adjust- 
ment of the revenue account of Robert B. Kingsbury as collector of in- 
ternal revenue, second Texas, the balance claimed has been reduced to the 
sum of $13,282.60. ! 
You will please, therefore, press the case to trial for the reduced balance, 
Very respectfully, 
A. McCue, 
Solicitor of the Treasury. 
A. J. Evans, Esq., 
U.S. At?y, W. D., Austin, Teras. 


(Endorsed in the following words, to wit:) Filed this 31 day of July, 
A. D. 1885. Sam Hopkins, clerk circuit court. 


$4 UNITED STATES VS. KINGSBURY ET AL. 
15] In United States cireuit court, transferred from Brownsville to 
Austin. 
UNITED STATES ) ° 
ws, - No. e 
KINGSBURY ET AL. J es 


Second supplemental answer of defendants, Phillips, Lane, and Mus- 
sina, being response to plaintiff’s second amended original petition, tiled 
April 30, 1883. j 


Said defendants answering said petition say : 

1. That said petition is insufficient in law, wherefore they pray judg- 
ment, ete. 

2. Further excepting to said petition, said defendants say that said pe- 
tition is defective in this that it fails to allege or state the time when the 
defendant, Kingsbury, entered upon the duties of his ofhee as collector, ete. 

3. Further excepting to said petition, said defendants say that the same 
is detective in this that it fails to allege or state the time when the defend- 
ant, Kingsbury, ceased to act as collector, ete., and when his alleged sue- 
cessor in office was appointed and qualified, and when the said Kings- 
bury’s term of ofhee expired, ete, 

4. lurther excepting to said petition, said defendants say that the same 
is defective in this that it does not allege or state the time when the reve- 
nue account of the defendant, Kingsbury, with the plaintiff was adjusted 

and the alleged balance to plaintiff found to be due, ete. 
152 5. Further excepting to said petition, said defendants say that 
the same is defective in this that it does not allege or state the times 
or periods when the defendant, Kingsbury, collected the taxes in money 
with respect to which the default is alleged against him or the amounts ip 
money of the LiaiXxes so alleged to have been collected, 

6. Further excepting to said petition, said defendants say that the sams 
is defective in this that it does not allege or state when the different tax- 
rolls mentioned in said petition, for the uncollected taxes thereon for whic! 
he is sued, were placed in the hands of said Kingsbury or turned over to 
him tor collection. 

7. Further ex opting to so much of said petition its tlleges that certai 
letters ana correspondence between the ¢ y rapt roller and the ¢ ‘commissioner do 
hot amount to a certificate of due diligence, ete., said defendants say that 
the same is irrelevant and impertinent. 

8. Further excepting to so much of said petition as refers to and relies 
upon certain lists of taxes, on official Form No, 251, said defendants sav 
that the same is defective in this that the substance and purport of said 
lists are not stated, and that the said lists do not, as anéxhibit to said peti- 
tion or otherwise, constitute in whole or in part any eniiie of aetion agains! 
them. 

4% Further excepting to so much of said petition as refers to and relies 
upon a certain Treasury statement, marked Exhibit A, said defendants 

sav that the same is defective in this that the nature, character, sab- “p 
15:3 stance, or purport of said statement is not set forth in said petition, 
and that the said statement neither asan exhibit to said petition or 
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otherwise constitutes in whole or in part any cause of action against them ; 
and for the further reason that in and by said Exhibit A these defend- 
ants, and each of them, are sought to be charged with and made liable for 
tax-rolls and moneys collected upon tax-rolls of one R. H. Lane, who, 
by said Exhibit A, is stvled and spoken of as the “ suecessor” in said 
office of collector of internal revenue of the principal defendant, Kings- 
bury. 

10. Further excepting to so much of said petition as refers to and relies 
upon # certain bond marked Exhibit A said defendants say that said bond 
does not, as an exhibit to said petition or otherwise, constitute in this suit 
any cause of action against said detendants, and that the same as exhibited 
is void in law and wholly insufficient. 

11. Further excepting to so much of said petition as makes an exhibit 
of and relies upon the bond above mentioned, said defendants say that 
said bond is not binding upon said defendants, because (1), said bond is not 
good either as a statutory or voluntary bond ; and (2), if otherwise good, 
it is invalid: beeause it imposes upon the obligors duties and burdens more 
onerous than are required by law, and which are contrary to law; and (3), 

because it appears from said bond and the affidavit annexed thereto, 
154s that the detendant, Kingsbury, was not eligible to office under the 
Constitution and laws of the United States. 

12. Further excepting to so much of said petition as states that in the 
bond sued on by clerical error the amount thereon is written “ fifty thou- 
sand thousand dollars” instead of © fiftv. thousand dollars,” said de- 
fendants say that the same is defective in this that it seeks to contradiet 
and vary the terms of said bond and the copditions thereot. 

13. Further excepting to said petition, said defendants “ay that it is 
vague and uncertain and dees not show with sufficient certainty when and 
how defendant, Kingsbury, became liable os charged in said petition or upon 
which branch of the different accounts said Kingsbury was required to 
keep as collector of internal revenue as charged. | 

I4. Further excepting to said petition, said defendants say that the 
alleged cause of action as therein set forth is a stale demand. 

15. Further excepting to said petition, said defendants say that the same 
is detective in this that the defendant, Kingsbury, is sued by virtue of hav- 
ing been and is deseribed therein as collector of internal revenue for the 
second district of Texas, whereas in the said pretended bond, which is 
made an exhibit to said petition, his official name and character is set out 
as “ collector of taxes.” 

And without waiving the foregoing demurrer, but relying upon each 
and all of them, said defendants, further answering the said petition, 

say : 
155 1. That they deny all and singular the allegations in the said 
petition contained except as hereinafter expressly admitted, 

2. They deny that the defendant, Kingsbury, has committed any breaches 
of the conditions of the bond or writing obligatory as in said petition as- 
signed and alleged, but on the contrary, they aver that the said Kingsbury 
and these defendants have in all respects truly observed, performed, and 
kept all and singular the conditions and requirements on their part in 
this behalf to be kept and performed. 
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. The V further de nV that the ‘y are indebted to the plaintiff in manner 
or form as in said pe tition alle ved, 

4. Further answering these defendants say that if the said defendant, 
Kingsbury, was guilty of any breaches of said bond or was at any time 
inde bted to the pl: aintiff thereunder, which is denied, that such breaches 
and indebtedness occurred and the cause of action accrued to the plaintiff 
more than 13 years before the bringing of this suit, and that plaintiff's 
claim is a stale demand and no recove ry should now be had thereon because 
of the YPOss lache 8. del; ay, ete., on the part ot plaintiff. 

> F ‘urthe ‘Transwe ring said defendants sav that if the defe ndant, King s 
bury, Wis commissioned i> collector ot inte ro al revenue for the second 
district of Texas, as in said petition alleged, which is de nied, then said 

COMMISSION Was Leanell: on and bears date June 21, 1865, ‘and by its 
156 express terms was to last or continue in force only until the end 

of the next session of the United States . which said session 
ended July 28, 1866. And said defendants in this behalf further allege 
that the said Kingsbury was not by said Senate or any other power re- 
appointed to or — éontinue in said office »and that he hel 1 said office for the 
term aforesaid by virtue of the commission aforesaid and solely under the 
terms and during the life of said commission, which expired on said uly 
2%, 1866. That no liability for any of the acts, doings, or indebtedness of 
said Kingsbury could or did acerue to these defendants or either of them 
as sureties on said bond after said last-mentioned date. That if any de- 
faleation or breach of said bond on the part of the said Kingsbury for 
which he eould be he I legally lis ible ever at any time took pl: we OF Ot} 
eurred the same took place : and occurred after said 28th day of July, 1866. 
Wherefore these defendants say they are not liable as sureties upon said 
bond for any such defaleation or breach. 

6. Further answe ring, these defendants say that on or about Dec. 16, 
1867, said Kingsbury had a full, complete, and final settlement) w.th the 
proper accounting attice rs of the plaintiff, to wit: The Commissione r, 
Comptroller, and others, as provided and required by law, of all the ae- 
counts, acts, and doings of him, the said) Kingsbury as said collector of 
internal revenue, and thereupon said Kingsbury was found and adjudged 

by the said accounting officers to have in all things complied with the 
157 law as such oflicer, and not to be in default, or in debt to said plaint- 
iff, but on the contrary there was then and there found a cas! 
balanee due from plaintiff to said Kingsbury in the sum of 86,123.15 
which said sum was then and there paid to said Kingsbury, as will more 
fully appear by the * Fifth Auditor’s final report, No. 1845, on accoun 
of Rob’t B. Kingsbury, late collector and disbursing agent for the second 
district of Texas, ete,” that by force of said settlement and ha al 
the matters and things in any wise pertaining to the office, bonds, ete.. o 
said Kingsbury were fully and fin: ally se ttled, terminate os disch: gid 
adjudic ated, and these defendants as sureties were thereby fully and for- 
ever released trom all obligation upon said bond. 
Further answering, these defendants say, that on orabout the Ist dav 
of October, 1866, one R. H. Lane was ap pointed and qualified as co q 
lector of lntornal revenue for the seeond district of Texas, and the «aid 
Kingsbury thereafter, to wit, on or about the 23rd dav of October, 1866, 
turned over to the plaintiff the rolls and lists of uncollected taxes then 
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in said Kingsbury’s hands, which said rolls and lists were, by the plaint- 
iff, turned over to the said Lane, who received the same and proceeded 
to collect the taxes thereon. And these defendants further sav in this be- 
half that if any ueglect or failure to perform any duty with respect to the 
collection of taxes on said rolls, or if any defaleation occurred in any col- 

lection made thereon, such neglect and failure and such defaleation 
158 ~—oceurred by the acts of the said Lane after the said plaintiff had 

turned over to him the said rolls, and not by any act of the said 
Kingsbury. Wherefore these defendants say that the said plaintiff, by 
receiving the said rolls and lists from the said Kingsbury and turning the 
same over to the said Lane, the said Kingsbury was released and dis- 
charged of all obligation, duty, or liability, with respect to said rolls, and 
these defendants insist that they, as sureties of the said Kingsbary, can 
in no wise be held liable therefor. ‘That said plaintiff has continued ever 
since to turn over said rolls or the uncollected portions thereof to the sue- 
cessors of the said Lane, to wit, L. G. Brown, W. A. Saylor, and W. H. 
Sinclair. 

That upon said rolls so turned over by the Government to said Lane 
and his suecessors was the sum of $194,356.14, uncollected taxes, which 
sum has been by the proper departments of the United States—plaintifl 
herein—and the said Lane and his different successors collected, settled, 
abated, and adjusted as follows, to wit: 


RT Rte Se ee © e0eee. ceeseces S194, 506. 14 
Abated by be fg ere $154, 547. 05 
Collected by R. H. Lane (successor)........... 825, 590. 67 
Collected by L.. Gr. Brown (successor)........ 885.25 
Collected by W. A. Saylor (SuceeSSOr) ........ SIO. 39 


S180, 212. 54 


Balance uncollected taxes on said rolls...... ccc... ccc cee ce cess S14, 145. 80 


That the said balance of $14,140.80 uncollected taxes on said rolls is 

the identical matter, item and amount, for which plaintiff sues 

159 herein and none other. That this balance has been reduced by 
plaintiff as per instructions on file with the papers in this case, 

8. Further answering, these defendants say that if they became respon- 
sible tothe plaintiff on the bond of said Kingsbury, which is denied, sueh 
responsibility ceased and absolutely determined at the end of the Senate, 
as hereinbefore stated, to wit, on July 28, 1866. That at that time said 
Kingsbury had committed no breach of said bond and was not indebted 
to the plaintiff. 

That if the plaintiff permitted said Kingsbury, who was ineligible to 
othice and whose term of appointment had expired, to continue to represent 
the Government after the expiration of his term, it was without the con- 
sent of these defendants and upon the sole responsibility of plaintiff. 

That during the period from July 28, 1866, to the 23rd day of Octo- 
ber, 1866, when the plaintiff took from said Kingsbury the uncollected 
tax rolls and turned them over to said R. H. Lane, said Kingsbury paid 
to plaintiff more than enough to fully satisfy all claims of plaintiff against 
him, and plaintiff in recognition of this fact actually paid to said Kings- 
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bury as a balance due him, on the 20th day of December, 1867, the sum 
of $16,123.15, on account of compensation for collecting on said tax lists 
and for salary, ete. 
That from the action of the plaintiff as heretofore stated these de- 
160 — fendants as sureties of said Kingsbury had the right to assume, as 
they did do, that said Kingsbury had made a satisfactory settlement 
with plaintitf, in conseg uence of which they took ne steps to protect 
themselves, as they otherwise would have done. And in this conncetion 
these defendants further sav that not only did plaintiff pay to said Kings- 
bury a balance of 86,123.13, and take from said Kingsbury the uneol- 
lected tax rolls and upon plaintiff’s sole responsibility turn them over to 
said R. WH. Lane, as hereinbefore stated, but upon proof to the satisfaction 
of the Commissioner of Internal Revenue, said Commissioner on or about 
December 16, 1°67, certified and admitted in behalf of plaintiff, to. the 
lirst Comptrolle r oof the Tre “ll Sury, that due diligence hac been set) Hy 
said Kingsbury in such manner as to entitle said Kingsbury to a eredit 
on all uncollected rolls and lists and other matters covered, according 
to its true intent and meaning, by section 5218, Revised Statutes, Unitec 
States. 

That after the transaction last mentioned the said Kingsbury, anc es- 
pecially these defendants as sureties, relied upon, as they had the right to 
do, the good faith of plaintiff, and these defendants never supposed until 
about thirteen vears afterwards, when the suit was instituted, that plaint- 
iff would attempt to undo what had been done, or attempt in any way to 
hold these defendants to any liability as sureties tor said Kingsbury, 

That said Kingsbury is now insolvent and unable to respond to the 

judgment sought in this suit. 
16] That had not the plaintiff? recognized said) Kingsbury’s non-in- 

debtedness and given him the certificate hereinbefore mentioned 
and paid him the balance of 86,125.13, and by acquiescence and delay tor 
more than thirteen vears, admitted, in effect, that plaintiff had no c¢ aim 
against said Kingsbury or his sureties, these defendants would have taken 
steps to protect themselves, as they could have done, for said Kingsbury 
then had means, and while the facts were fresh in the minds of all parties 
and proofs accessible they would have obtained an adjustment and settle- 
ment of all matters embraced in this suit. 

9. Farther answering, these defendants say that it appears by the state- 
ment made a part of said petition that the said Kingsbury was chargea!le 
as follows : 


For all tax lists receipted Ree ie pbubovkenoucens ede cageeds $291, 520. 223 
And tor taxes collected and not receipted i S18. 357. 30) 
SE Os ccucdiicbinhin se spblieateeoeckedeinans iia S309, 877.53 
That he ts eredited with cash paid in by various warrants 
on account of said tax lists............... piinneds damaenes .... 8249, 4945, 76 
And abatements as follows ...... siceniibiincnecch smell S154, 547.08 
$25, 476. 92 
r $3,617. 71 


Making total credits ...... ‘edinnedh ldschbka vie tniueidl hasnt $43: 3, 137. 42 
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Which leaves a balance in favor of said Kingsbury of $123,259.89, which 
said balances more than covers and discharges any liability which 
162 could be asserted against these defendants as sureties of the said 
Kingsbury. 
J. B. Wits, 
A. J. PULER, 
For Dey’ ts. 


(Endorsed in the following words, to wit:) No. 1996. In U. 8. eir- 
cuit court. United States vs. Kingsbury et al. Filed August 29, 1885. 
Sam Hopkins, el’k. 


163 In the United States circuit for the 5th circuit, &e., &e., sitting 
- 
t Austin, 


THe UNIrep STATES ] 
rs. 
R. 8. Kixessury, S. Mussina, W. J. Prriwips. } 


Now comes the plaintiff and moves the court for leave to file trial 
amendment in this cause, and having obtained such leave says that the 
original bond of R. B. Kingsbury, collector, &e., &e., is on file in Wash- 
ington City ; that plaintiff has heretofore file’ transeript of said and 

the same part of her ple adings ; but, she says, inasmuch as the said 

transcript of the bond so filed is subject to qu stion in its authentication 

as a copy, plaintiff herewith files new transeript of bond, makes the same 

part of her pleadings, as Exhibit “ Y,” and prays the same be taken, &’. 
A, J. kK VANS, 


(Endorsed in the following words, to wit:) No. 1996. U.S. vs. R. B. 
Kingsbury etal. Trialam’t. Filed August 29th, 1885. Sam Hopkins, 
ote » i | 
clerk. 


164 { Oftice of the Register of the Treasury—Form 1. | 
ry? . — 
Transeript ecertincate, 


[C. T. N.} TREASURY DEPARTMENT, REGISTER’S OFFICE, 
Washington, D. C., August 5th, 1882. 
Pursuant to section 886 of the Revised Statutes of the United States, 1, 
B. kK. Bruce, Register of the Treasury Department, do hereby certify that 
the annexed is a true copy of the original official bond of Robert Bb. Kings- 
bury, late collector of internal revenue for the second district of Texas, on 
file in the Treasury Department. 
bh. K. Bruce, 
[S. A. J.] | Register. 


Be it remembered that B. K. Bruce, esq., who certified the annexed 
transcript, is now, and was at the time of doing so, Register of the Treas- 
ury of the United States, and that full faith and credit are due to his 
official attestations. 
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In testimony whereof, I, Chas. J. Folger, Secretary of the Treasury of 
the United States, have hereunto subscribed my name, and caused to be 
affixed the seal of this Department, at the city of Washington, this 5th day 
of August, in the year of our Lord 1882. 
CnHas. J. FoLcer, 
[ W. N.} Seeretary of the Treasury. = 
165 Disrricr or CoLuMBIA, 
County of Washington : 
I solemnly swear that I own and possess property worth ten thousand 
dollars over and above ali my debts and liabilities. 
Simon MussINA. 
‘ * . : . ~ , ’ h 
Sworn to and subseribed before me this 25th day of July, A. D. 1865, 
[NOTARIAL SEAL. | N. CALLAN, 
Notary Public. 
(Int. rev. 5-cent stamp.) 
Districr oF CoLUMBIA, 
County of Washington : 
I solemnly swear that [ own and possess property worth ten thousand 
dollars over and above all my debts and liabilities. 
R. N. LANE. x « 
Sworn to and subseribed before me this 15 day of July, A. D. 1865, 
[| NOTARIAL SEAL. | N. Caan. 
Notary Public. 
(Int. rev. 5-cent stamp. ) 
166 Disrricr OF COLUMBIA, 
County of Washington: 
I solemnly swear that T own and possess property worth ten thousand 
dollars over and above all my debts and liabilities. 
SAMUEL F. Barr. 
Sworn to and subseribed before me this 15th dav of Julv, A. D. 1865. 
[NOTARIAL SEAL. | N. CALLAN, 
Notary Public. 
(Int. rev. 5-eent stamp. 
<n» 
District OF COLUMBIA, 
(County of Washington $ 
I solemnly swear that [ own and possess property worth ten thousand 
dollars over and above all my debts and liabilities, 
CHARLES WoORrTHINGTON, 
Sworn to and subseribed betore me this 13th day of Julv. A. D. 1865. 
[NOTARIAL SEAL. | N. CALLAN, 
Notary Public. - 


(Int. R. 5-cent stamp.) 
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167 Know all men by these presents, that we, Robert Bates Kings- 


bury, of Brownsville, Cameron County, Texas, William Joseph 
Phillips, of Wharton County, in the State of Texas, & Charles Worth- 
ington, Corpus Christi, State of Texas, Rich’d N. Lane, Austin, Texas, 
Sam’l F. Barr, of Harrisburg, Penny., and Simon Mussina, of New York 
Citv. N. Y., are held and firmly bound unto the United States of America 
in the full and just sum of fifty thousand thousand dollars, money of the 
United States; to which payment well and truly to be made, we bind our- 
selves, jointly and severally, our joint and several heirs, executors, and 
administrators, firmly by these presents. Sealed with our seals, and dated 
this eight’ day of July in the year one thousand eight hundred and sixty- 
five. — 

The condition of the foregoing obligation is such that, whereas the 
President of the United States hath, pursuant to law, appointed the said 
Robert Bates Kingsbury collector of taxes under an act entitled “An act 
to provide internal revenue to support the Government, to pay interest 
on the public debt, and for other purposes ” Now, therefore, if the said 
Robert Bates Kingsbury shall truly and faithfully execute and discharge 
all the duties of the said office according to law, and shall justly and 

faithfully account for and pay over to the United States, in 
168 compliance with the orders and regulations of the Secretary of the 
Treasury, all public moneys which may come into his hands or 
possession, and if each and every deputy collector appointed by said col- 
lector according to law, then the above obligation to be void and of no 
effect; otherwise it shall abide and remain in full foree and virtue. 
Ronert Bates KINGsBURY. 
WintntiaAM Joseru PHILLIPS. 
CHARLES WoRTHINGTON, 
Ricnarp NewtTon LANE. 
SAMUEL F. Barr. 
Simon MUSSINA. 


Sealed and delivered in the presence of as to R. B. K. and W. J. P.: 
N. Callan, N. Callan, jur. N. Callan as to C. Worthington. C. H. 
Wileberger, do. As to R. N. L., S. F. B.. and S. M.: N. Callan, 


jur., N. Callan. 


(1 Dollar, 1. U.S. Int. Rev. Conveyance. 1 Dollar, 1.) 


169 Districr or CoLuMBIA, 
( ounty of Washington, to wt: 

I, Robert B.Kingsbury,do solemnly swear, with the annexed exceptions, 
that I have never voluntarily borne arms against the United States since I 
have been a citizen thereof; that I have voluntarily given no aid, counte- 
nance, counsel, or encouragement to persons engaged in armed hostility 
thereto; that I have neither sought, nor accepted, nor attempted to exer- 
cise the functions of any office whatever under any authority or pretended 
authority in hostility to the United States States; that I have not yielded 
a volunt: ary support to any prete ‘nded government, authority, or constitu- 
tion within the United States hostile or inimical thereto ; and I do further 
swear that to the best of my knowledge and ability I will support and de- 
fend the Constitution of the United States against all enemies, foreign and 
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domestic; that I will bear true faith and allegiance to the same; that 
take this obligation freely, without any ment: al reservation or purpose © 


evasion, and th: at | will well and faithfully discharge the duties of the of- 


fice on which LT am about to enter. So he Ip me God. 
Roperr B. KiInGspury. 


Sworn and subseribed before me this 17th day of July, A. D. 1865, 
[NoTARIAL SEAL. | N. CALLAN, 
Notary Public. 


(5 ct. stamp. ) 


170 I was deputy collector of customs under the U. S. Gover'’n: 
when the rebellion commenced, and held that ofhce under rebel au- 
thority, as | teared for my pre rsonal safety if | resigned at that time, bu? 


subsequently resigned, giving to the collector as a reason for resigning tlie 


fact of my being a Union man ; was also an alderman of theeity of Browns- 
ville, Texas, under rebel authority, which position was almost nominal and 
was held by me previous to the war; have been a member of a military 
COM pany for home service or protection. | opposed the ordinance oft SCUCS=- 
sion, and have been from the commencement of the rebellion a sincere «& 
earvest Union man; [To may have given aid, counsel, countenance, er en- 
couragement to persons engaged inarmed hostility to the United States, as 
I have dealt with and paid money to individual rebels, and taxes to rebel 
autherities, and conformed unwillingly in various ways, perhaps, to rebel 
rule, but abandoned my property in Texas subsequently, and was an exile 
at the time of Kerby Smith capitulation, and have the pardon of the Pres- 
ident, 
Ronerr B. Kincssury. 


Robert B. Kingsbury, coll’r 2nd dist. Texas, July 17th, 65. Oath of 


allegiance, 

(Endorsed in the following words, to wit :) No. . U.S.vs. R. B. Kings- 
bury, et al. Exhibit’ ¥." Filed August 29th, 1885. Sam Hopkins, 
clerk. 


171 U. STATES ) 
KINGSBURY ET ALS. J 


Now come the defendants, and move the court to strike out and hold 
for naught the so-called “trial amendment,” filed by the plaintiff herein 
on this day, because no such pleading is known to or recognized by the 
rules of pleading voverning this court, &e., &e. Wherefore, &e., Ke. 

PeeLeR & Weis & Hicks, 
At? ys for Def’t. 


(Endorsed in the following words, to wit :) No. 1990. United States ws. 
Kingsbury et al. Motion to strike out trial amendment. Filed Augus' 
_ 29, 7°85. Sam Hopkins, elk. 


“yy 


“vy 


«'? 
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172 | Office of the Register of the Treasury—Form 1.] 
[C. T. N.] Transcript certificate, 


TREASURY DEPARTMENT, REGISTER’S OFFICE, 
Washington, D. C., April 22d, 1882. 
Pursuant to section 886 of the Revised Statutes of the United States, I, 
B. kK. Bruce, Register of the Treasury Department, do hereby certify that 
the annexed is a transcript from the books and proceedings of the Treas- 
ury Department in the cave of Robert Bates Kingsbury, late collector of 
internal revenue tor the second district of Texas, on file in this office. 
B. K. Bruce, 
Register. 
im &. é Fal 


Be it remembered, that B. K. Bruce, esq., who certified the annexed 
transcript, is now, and was at the time of doing so, Register of the Treas- 
ury of the United States, and that full faith and eredit are due to his offi- 
cial attestations, 

In testimony whereof I, Charles J. Folger, Seeretary of .the Treasury 
of the United States, have hereunto subseribed my name and caused to be 
affixed the seal of this Department at the city of Washington this 22 day 
of April, in the vear of our Lord 1882. 

Cnas. J. FoLGer, 
Secretary of the Treasury. 


173. No. 629. ] TREASURY DEPARTMENT, 
Fiero Aupiror’s OFrricr, 
June 15, 1867. 

I hereby certify that I have examined and adjusted an account between 
the United States and R. B. Kingsbury, late collector for the second dis- 
trict of Texas, from July 17, 1865, to December 51, 1865, for salary, com- 
missions, and expenses, and find him entitled to credit as follows : 


By stationery and blank books........ cali Jie $147. 06 

" POGERMC nc cccces coccceces cassesesecesccccs coccenccese D7. 64 
“ express and depositing money . ..........6.006- G00, 95 
| CI, cibik: cde i iced hte 85. 00 


al 
- 


amount of office expenses allowed in ie rT : of 
compensation, the collector not being able to 
one Ce ee »  dieeieeenen ie ), S80. 79 


86, 769. 44 
[ also find him chargeab'e as follows for 
amounts received from the collector acting as 
disbursing agent. 
Expenses of administering office for said period : 


& en a glial a aeckeces Gt Te 
Si visita iecakc tiated» icnceore $35,061. 04 
RE RIS ere Ss ene 350. OO 
I ae 764. 75 
5 RE er S5, 880. 79 
Balance due collector 2... ...... ...........2.. 86, 769. 44 


$6, 769. 44 
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The said sum to be paid by a warrant issued in his favor, pavable ou’ 
of appro’n for expenses of collec ting and assessing internal revenue “ pe 
sec. J, act approved July 2°, 1866. The accounts and voue thers are 
herewith transmitted for tue decision of the Comptroller thereon. 

M. WALKER, 
Auditor. 
To the First CoMprROLLER OF THE TREASURY. 


174.0 86,769.44. | TREASURY DEPARTMENT, 
COMPTROLLER’ ¢ FFICE, 
June 2? , 18! ve 
[ admit and certify that six thousand seven hundred and a isis 
Pain doliars are due to the said late collector Rt. Lb. Kingsbury, to be plese j 
to his credit, as late disbursing agent, on the books of the Register of tie 
Treasury. Let a nerrer ixsue for the sum of one thousand seven hun- 
dred and sixty-nine #44 dollars (31,769.44) in favor of said late col ect 
and disbursing agent, with which he is to be charged, payable out of th: 
appropriation for “ Expenses of assessing and collecting internal reve- 
nue.” of which amount the sum of 3923.27 is to be covered to his credit 
on account of internal revenue, and $846.17 to be paid to bim present. 
The residue of the balance tound due to him, say $5,000, to remain te the 
eredit of the late collector and disbursing agent for further consideratios : 
Rk. W. TAYLer, 
Comptroller, 
To the REGISTER OF THE TREASURY. 


175 State Vile ni of lift rence, 
Amount claimed DPR ccinicnennvecvencie exes Se ek ENR a” SG. 406. 1! 
‘“ PRON Gin i NOTE, oss -ociccnsne caeeeesieciens 6,709, 44 
Ditlerence colleetor’s debit sees be eSeebeesoens . 06n Cbeebies S18, re 


Explained thus: 

The following bills are disallowed and suspended : bill of H. 
Haller, June 223, eash-box, 38.00, disalld: bill of Phil- 
lipson & Moore, Keb’ Vv 6, 865.00, disalld: John H. Evans, 
Oct. 20, 87.00, divall’d : O. L. Schnaubert, Oct. 2. $3.00, 


disall’d. The last two bills are allowed as office expenses.. 8°24. 
Bills for office furniture, $232.75, and 3150, are susp’d for 
rece ipt er IE iitsininn drmrakatisacmerwniins ssilen nies peeene SIS. 6 
Bill of James Coffee, dep. coll’r, reduced to the amount actu- 
ally paid per accounts current........... en ecieioditdl as : 10, 5O 
447. 25 


From which deduct as tollows: 
Am’t of vouchers allowed in excess of amount claimed tor 
IID cussed edapiatiiek eaveenn -contunen ep Severe 3 


ELL RE ss piideeuiee aie S156. 05 


# 362.75 of this all’d for office furniture per disb’g % # 1845. 


—07- 


te 


te 
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Firtu Avupitor’s OFFICE, 
June 15, 1867. 


Examined and stated by W. Sommers. 
COMPTROLLER'S OFFICE, 
June 22, 1867. 


Examined and reported by Alb’t B. White. 
[SEAL. | 
176 Supple ree ntary. 


No. 4147. ] TREASURY DEPARTMENT, 
| Firrn Aupiror’s Orrice, 
November 5, 1870. 

I hereby certify that I have examined and adjusted an account be- 
tween the United States and Robert B. Kingsbury, late collector for 
the seeond district of Texas, from October 2, 1865, to October 23, 
1866, for salary, commissions, and expenses, and find him entitled to 
credit as follows: 


Dy salary Tee GRE DOTUNE FE ION o.. ce cccccs sxncebeestonsinveens $1, 589. 67 
‘* amount collected during said period s0ede cos S24, 72. 1 
* commissions on S105, 978, 24 at 3 per cent.. $3,179. 25 
142, 594.25 “ 1 per cent.. 1, 425. 94 


‘$4, 605. 29 


$4, 605. 29 


6, 194. 96 


| also find him chargeable as follows : 
kor amounts received for office expenses, per report = 629... 5, 880. 79 
For tax on salary at 5 per cent. on excess of $600.00 per 

NE Es blk i dnides voccvnes 6 netskee Meagan ales 47. 69 


Expenses of administering office for said period : 


I. nk: nnvintitienees: Anncosavecncccscannentnn .. $1, 705, 00 
PPUITIOD. vecnanscnteccssccnecesnccons coccequactiinel 83, 061. O4 
PU tila oh ds iene nanees <neneies eu e 300), OO 
PL. sntonedns ebdenbedentee enveeucees penns een 764. 75 


BEE snkueranice, csnee sescree 6 cette 


ais Gl i... on cnesunnnumee aii cial anne 266. 48 


$6, 194. 96 


The said balance to be paid to the late collector out of the appro- 
priation by sec. 11, act July 15, 1870, “ for compensation of persons 


' 


comma a 


— re team peae 


iam ntinestippeditsendtehaensnbdan deseo ee 
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employed in insurrectionary States.” Draft to be sent to Robert 53. 
Kingsbury, Brownsville, Texas. The accounts and vouchers are here- 
with transmitted for the decision of the Comptroller thereon. 
H. D. Barron, 
Auditor. 
To the Fresr CoMpTrROLLER OF THE TREASURY. 
177 Endorsement. | 
$266.48. | TREASURY DEPARTMENT, 
COMPTROLLER S OFFICE, 
January 4, 1871, 
I admit and certify that two hundred and sixty-six and 55 dollars are 
due and to be paid as stated in the above report. 
Wa. Hempuitn Jones, 
Acting Comptroller. 
To the ReGisteR oF THE TREASURY. 
No we, 
Nore.—The records of the Department show that Collector Kingsbury 
was in oflice trom October 2, 1865, to October 23rd, 1866, and there is 
no authority for allowing him compensation for any time bevond this. 


hiern Auprror’s Orricer, 
Octoher », 1870 
Examined and stated by Geo, L. Shivler. 


COMPTROLLER 'S OFFICE, 
January 4, 187) 
Examined and reported by S.C. Clarke. 


178 No. 1845. ] TREASURY DerpARTMENT, 
hieru AUpIror’s OFFICE, 
December 19, 1867 
[ hereby certify that T have examined and adjusted an account between 
the United States and Robert B. Kingsbury, late collector and disbursing 
agent of internal revenue for the 2d district of Texas, from duly 17, 
1865, to Dee. 81st, 1866, and found him chargeable as follows, viz : 


To warrant No. 4825, dated 25th June, 1867............ neh Sry IF 
‘6 eh 8 oe Oe a 1446, 17 
Balance due colleetor.. ..... 0.20... i wihiudliare diel ai ib cca 6 sa 6. 123. 138 

7, Siva, 4 


I also find him entitled to eredit as follows: 


By balanee trom comp ni report No, 629, as per Register’s cer- 


i cies OE ET eee cae «6, CGH, 44 
* amount of stationery, &e., used in office per vo’s 740. 60 
ag - 7 clerk-hire, - wee 
“ amount of charges for depositing money........... 325. 15 


“ amount of expressage on stationery................. 5940 1,128.18 
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[ admit and certify that a balance of six thousand one hundred and 
twenty-three 45, dollars is due to Robert B. Kingsbury, late colleetor 2d 
district, Texas ; for which let a warrant issue, with which he is to be 
charged, pavable out of appro’n for “ Expenses of assessing and collecting 
int. rev.,” per see. 1, act approved July 23, 1866.  Dratt to be paid to 
him present, 

As uppears from accounts and youchers herewith transmitted for the 
decision of the Comptroller thereon. 

[SEAL. | C. M. WALKER, 

Auditor. 

To the First ComMprroLLer oF THE TREASURY. 


179 1 Endorsement. | 


$6,123.13. | TREASURY DEPARTMENT, 
COMPTROLLER ’S OFFICE, 
December 20, 1867. 

I admit and certify that a balance of six thousand one hundred twenty- 
three & 1.4, dollars is due and payable to the collector as stated in the 
above report, 

ie We SAVER, 
f omptroller, 
To the ReGisTtER OF THE TREASURY. 


No account rendered, 


Note.—Bill of kiteh. kistee X > Ss Sepi. 1S, IS6.5, disallowed : the 
items of cash-box 88.00, and letter-press 814.00; the latter because it does 
not appear in the receipt of the deputy collector as turned over to him by 
the late collector. 

Charges for office furniture, suspended in Comp. rep. 629, are allowed 
herein, on receipt of deputy as received by him, to the amount of 8362.75. 


hieru Avuprror’s Orrice, 
Dee mln r 1%, IS67. 
Examined and stated by W. Sommers. 


COMPTROLLER S OFFICE, 
December 2 - L867. 


Examined by Felix Brannigan. 


(Endorsed in the following words, to wit:) Exhibit 1, No. 4. U.S. vs. 


R. B. Kingsbury. Filed Aug. 31,1885. Sam. Hopkins, clerk. 
10 | Ottiee of the Register of the Treasury.—Form l.] 
p fe: 3 B. | Transeript ce rtificate. 


Treasury DerpartrMentT, REGISTER’S OFFICE, 
Washington, dD. ( oe Oetoher 2, 1882, 
Pursuant to section 886 of the Revised Statutes of the United States, 
I, W. P. Titeomb, Acting Register of the Treasury Department, do here- 


“yeru 
eer l 


98 


by certify that the annexed copy of letter and endorsements theres 


UNITED STATES Vs. KINGSBURY 


AL. 


with the Lecounts oft Robert I}. Kingsbury, late colleetor internal Pervert 
2d district, Texas, is a true copy of the original on file in this office. 


[M. H.] 


Be it remembered that W. - ‘Titeomb, CS(1., who certified thie: fthbtiesN? 


P. ‘Trreome, 
Acting [i qiste, ' 


transcript, Is how, and wie at the time of dome “1, Acting Regis t rood the 


Treasury of the United States, and that full faith and: credit: are dhe to 
his ollietal attestutions. 


In testimony whereot IT, John C. New, Acting Secretary of the Tren- 
ury of the United States, have hereunto subseribed my name and cased 
this Department, at the CIty of Washington, t yes 
second day of October, in the vear of our Lord. ISAS, 


te be aflixed the seal o 


[W.] 
Is] 


the United States the sum of SB 


JOHN C. NEW, 


Acting Seer faru ot the 7) eee Fi 


TREASURY DEPARTMENT, 


OPrrICE OF 


INTERNAL REVENUE, 


Woshington, Dev Mller } 4). PSO: . 
R.P. Kingsbury assumed the duties of collector of the 2nd district 
‘Texas on the 2nd Oet., TS65. and heine unable to subsertbe to the oath 
required by net of t ‘ONETESS duly ad. LSo. retired therefrom li the Z id 
Oct., TS66, during Which time he collected and deposited to the erecit of 


7.126.795 and 


had ai balanee of uneol- 


lected taxes charged against him amounting to S194,356.14, 


This amount his) successor, Collector Lane. declines to receipt for, al- 


thou repeatedly nreed to do so, rom all the tacts connected with the 


case It appears thac Mr. Kingsbury has used proper diligence in the cis 
charge of his duties while acting as collector, and T therefore reeomnicnd 
that he be paid the amount found due on the adjustment of his compen- 
sition account, No. 629, the same being for expenses actually ineurres im 
administering the office of collector, | 


Hon. R. W. TayYier, 


Comptroller of thee Treasury, Washington, /). 


A. RoLLINs. 


( DIMMISKIONE: 


4 


(Endorsed in the following words, to wit:) No. 1. Filed Aue. 3) ist, 
1885. Sam Hopkins, clerk. 


Ine 
(M. H. B.] 


Transcript ce rtificat . 


| Ottice of the Register of the Treasury.—Form 1, ) 


TREASURY DEPARTMENT, REGISTER’S OFFICE, 
Washington, m. <x 


Octoher 2, ISS: 


, 


Pursuant to section S86 of the Revised Statutes of the United Seices, 
I, W. P. Pitcomb, Acting Register of the Treasury Department, do herely 
certify that the annexed copy of letter filed with the accounts of Robert 
Bb. Kingsbury, late collector of internal revenue 2d district Texas, os 2 


true Copy ot the original on file in this othe, 


[M. H.] 


W. P. Tireome. 


“ | cting Resist: 2 


n fled 
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Be it remembered that W. P. Titcomb, esq., who certified the annexed 
transcript, is now, and was at the time of doing so, Acting Register of 
the Treasury of the United States, and that full faith and credit are due 
to his official attestations. 

In testimony whereof 1, John C. New, Acting Secretary of the Treas- 
urv of the United States, have hereunto subseribed my name and caused 
to b affixed the seal of this Department, at the city of Washington, this 
second day of October, in the vear of our Lord [SS82. 

Ino. C. NEw, 
[W.) Acting Secretary of the Treasury. 


1833 TREASURY DEPARTMENT, 
Orrick oF INTERNAL REVENUE, 
Washington, Lecembn i Is, LS67. 

Sir: In reply to vour letter dated to-day inquiring if there is any prob- 
ability that Mr. Kingsbury, late collector of the 2d district of Texas, will 
be relieved by abatements of the taxes not colleeted by him, and not turned 
over to his suecessor, T have to say that there are claims mn this office 
which have been allowed amounting to 88,749.16, tor which there will 
soon be issued an order of abatement. 

There was also claimed upon the same schedule $19,150.84, which was 
rejected, but if presented again, accompanied with satisfactory evidence that 
the same should be abated, it will be allowed and the amount credited to 
Mr. Kingsbury. 

Very respectfully, 
Kk. A. Coins, 
( ommissioner. 


Hon. R. W. TAYLER. 


Comptroll 2 
Endorsements. | 


Of the 819,150.84, not vet allowed, one item, $18,050, against Francis 
Ytrnia, which is claimed to be an illegal assessment. The collector was 
directed to suspend proceedings for its collection and the subject was re- 
ferred to the assessor. 

J. J. KIMBALL, 
(Vk. 
184 Int. Rev. Orrice, Dee, 18, 1867. 


COMPTROLLER’S OFFICE, 
Dee. 18, 1867. 
This paper, with the certificate of diligence from the Commissioner, will 
authorize the payment of the expenses found due Mr. Kk. 


re 


(Endorsed in the following words, to wit:) No. 2. Filed Aug. 31st, 
1885. Sam Hopkins, clerk. 
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1R5 [ Office of the Register of the Treasury.—Form 1. | 
[M. W. B.] Transcript certificate, 


Treasury DepartrMest. REGISTER’S OFFICE 
Washington, D. C., October 2, 188” 


Pursuant to section 886 of the Revised Statutes of the United Staes, 


1. W.P. Titecomb, Acting Register of the Treasury Department, do hereby 
certify that the annexed copy of letter and indorsement thereon, filed with 
the accounts of Robert B. Kingsbury, late collector internal revenue oud 
district, Texas, is a true copy of the original on file in this office, 

W. DP. Prreoma, 
[ M. HH. | leting Registe: 


Be it remembered that W. P. Titecomb, esq., who certified the annexed 
transcript, is now and was at the time of doing so, Acting Register of the 
Treasury of tue United States, and that full faith and credit are duc to 
his official attestations. 

In testimony whereof, IT, John C. New, Acting Secretary of the Treas- 
ury of the United States, have hereunto subseribed my name, and caused 
to be affixed the seal of this Department, at the city of Washington, this 
<econd day at ketober, in the year of our Lord ISS8v. 

| | ema, C, Raw, 
[ W. | Aeling Seeretary of thee Treasury 


186 TREASURY DEPARTMENT, COMPTROLLER’S OFFICE, 
June 24, 1867 

Sir: On adjustment of the account Mr. Robert B. Kingsbury, lately 
acting as collector of the 2nd district of Texas, there appears a balanec of 
S241 449.52 against him, of which, according to his statement, 8925.27 is 
for monevs collected, and the residue $241,526.25 is the amount of lists 
turned over to Mr. Lane, the present collector. Mr. Kingsbury thinks 
that under the circumstances of his discharging the duties of collector, oad 
those attending the succession of Mr. Lane, he ought not to be held to ch 
rule heretofore adopted in} relation to withholding compensation die ifi 
outgoing collector until the settlement and closing of his accounts as col- 
lector of the revenue, 

As vou are aware, the payment. of compensation is thought mot to be 
authorized in Mr. Kingsburv’s case, and henee in stating his account on 
the form used for compensation and expenses, the sums allowed are ons 
those actually expended in the collection of the revenue, which ameotot 


ON slik, a rece ie ad BH G00, 44 
Deduct balanee due U.S. on revenue account of colleetions Cys 7 
Lenves due Mr. Kingsbury bheebeeese 066600606 6660606006 deGukae S.3,8 bth, i 


Be pleased to inform me whether it is probable he will ultimately ye 

liable on the lists not collected by him, and whether, in vour opia- 
IST) sion, it would be proper and just to withhold trom him the above 

balance or any part of it. 

Very respecttully, 

Rn. W. TayLer, 
Comptrolle is 

Hon. FE. A. Ronutns, 
Com’r Int. Rerenue. 


<e 


{ 


<e 
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| Endorsement. | 
Treasury Derr... Orrice INTERNAL REVENUE, 
June 24, L867. 
Respectfully returned to Hon. R. W. ‘Tayler, Ist ¢ ‘omptroller, with the 
recommendation that 8846.17 be paid to Mr. Kingsbury, and the 85,000.00 
be withheld until his revenue account is settled. 
Kk. A. ROLLINS, 
( Dmmissioner. 


(endorsed in the tollow ing words, to wit:) Filed Aug. >t st, "85. Sam. 
Hopkins, clerk. 


| Bate In the honorable United States cireuit court forthe 5th eireuit and 
western district of Texas, holding sessions in the city of Austin, 
at its Aug. term, 1885, by tran-ter from the Brownsville braneh of 
eourt. 
Tue UNrrep Srates 
vs. -No, 230. 


R. B. Kinesspury er An. ) 
Suit on internal-revenue colleetor’s bond for S14. 170.20. 


Be it remembered that, on trial of this cause in the court, the plaintiff 
by her att’y, and the det’ts in person and by his attorney, and announced 
themselves ready for trial; and the pleading of the parties being read, and 
the jury in due form having been waived, the plaintiff offered in evi- 
dence before the court, Ist, a certified transcript from the Department of 
the original official bond of R. B. Kingsbury as colleetor of internal rev- 
enue, file in this cause Aue. 29, 1885, and marked “ Y.” 


Ix [ Ottice of the Register of the Treasury—Form 1. | 
{ ¢ ie i # N.] Transeript certificate, 


TREASURY DEPARTMENT, ReEGISTER’S OFFICE, 
Washington, D.C, A ugust Dh, LSS82. 
Pursuant to section 886 of the Revised Statates of the United St: ates, 
I, B. kK. Bruce, Register of the Treasury Departme nt, do hereby certify 
th: at the annexed is a true copy of the original official bond of Robert B. 
Kingsbury, late collector of internal revenue for the second district of 
Texas, on file in the Treasury Department. 
Bb. kK. Breer, 
[S. A. J. | Register. 


Be it remembered that B. K. Bruce, esq., who certified the annexed 
transe ript, is now, and was at the time of doing so, Register of the Treas- 
ury of the United States, and that full faith and ood are due to his offi- 
cial attestations. ‘ 

In testimony whereof I, Chas. J. Folger, Secretary of the Treasury of 
the United States, have hereunto subseribed my name and caused to be 
affixed the seal of this Department at the city of Washington this 5th day 
of August, in the vear of our Lord 1882. 

[SEAL. Cnas. J. FOLGER, 
[W. a Secretary of the Treasury. 
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190 Disrricr or CoLuMBIA, 
f ( ounty of Washington ; 
[ solemnly swear that Town and possess property worth ten thousand 
dollars over and above ell my debts and linbilities, 
Simon Mussina. 


% si. }. 


Sworn to and subseribed before me this 25th day of July, A.D). 1 
[NOTORIAL SEAL. | N. CALLAN. 
Notary Puble 


(Int. rev. o-cent stitnniyp). 


19] Disrricr or COLUMBIA, 
( ouuly of Washington . 
| solemnity “Weiner thocat | (AD) and POssess property worth ten thous: vel 
dollars over and above all ae” debts anal liabilities, 


R. N, LANE, 


Sworn to and subseribed before me this 13 dav of July, A. D. 1865. 
| NOTORIAL SEAL. | N. CALLAN, 
Notary Piuhlie 


(Int. rev. 5-cent STSMrnayy. ) 


Disrricr of CoLuMBIA, 
( ounty of Washington s 
I solemnly swear that Lown and possess property worth ten thousiad 
dollars aver anna above all ni debts canna habilities. 
Sawvet. FF. Barr. 
Sworn to and subsertbed before me this 15th day oft July, A. D. 1860. 
| NOTORIAL SEAL. | N. CALLAN, 
Notary jp? thie 


(Int. rev. S-eent stamp. 


192 Disrricr or CoLtuMapra. 
Chianty of Washington b, 
| solemnity SWell that | Wt) anne POssess property worth ten tliroussnd 
dollars over and above all mv debts and liabilities. 
(“ARLES WorTHINGTOS 


Sworn to and subseribed before me this 13th dav of July. A, D. 1855. 
| NOTORIAL SEAL. | ™. €aseak. 
' Notaru Pubdic 


(Int. R. 5-cent stamp). ) 


193 IKKnow all men by these presents that we, Robert Bates IKings- 

bury, of Brownsville, Cameron County, Texas, William Joseph 
Phillip. of Wharton County, in the State of Texas, & Charles Worth- 
ington, Corpus Christi, State of Texas, Rieh’d N. Lane, Austin, Pesas, 
Sam’] FL Barr, of Harrisburg, Penn’y, and Simon Mussina, of New York 
City, N.  & are held and firmly bound unto the United States of Anoer- 
iea in the full and just sum of fiftv thousand thousand dollars, money o 
the United States, to which payment well and truly to be made we ind 
ourselves, jointly and severally, our joint and several heirs, executors, and 
administrators, firmly by these presents. Sealed with our seals, and dated 


= 


>» 


qe 
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this eighth day of July, in the vear one thousand eight hundred and sixty- 
tive. 

The condition of the foregoing obligation is such that, whereas, the 
President of the United States hath, pursuant to law, appointed the said 
Robert Bates Kingsbury collector of taxes, under an act entitled “An act 
to provide internal revenue to support the Government, to pay interest 
onthe publie debt, and for other purposes :”’ Now, theretore, if the said 
Robert Bates Kirgsbury shall traly and faithfully exeeute and discharge 
all the duties of the said office according to law, and shall justly and 
faithfully account for and pay over to the United States, in compliance 

with the orders and regulations of the Secretary of the Treasury, 
14 all public monevs whieh may come into his hands or possession, 
and if each and every deputy collector appointed by said colleetor 
shall truly and faithfully execute and discharge all the duties of such deputy 
collector aceording to law, then the above obligation to be void and ot 
no etleet - otherwise it ~hall abide ancl remain in) full force and virtue, 
Roperr Bates KINGSBURY. 
Winniam Joserin PHiLnips, 
CuARLES Wortriina Ton, 
RicnArnp Newton LANE. 
SamMuEL F. Barr. 
SiMoN MuUssINA, 


Sealed anc delivered in the presehee of, as to ht. 1}. '@ WN W. J. Ps XN. 
Callan, N. Callan, jr. N. Callan as to C. Worthington, C. H. Willberger, 
Vk. Asto R. N. LS. F. 3B. & S. Mis N. Callan, ju’r, N. Callan. 


(Dollar l. . S. mt. rev. Clonvevance, Deoilar os 


195 Districr OF COLUMBIA. 
(ounty of Washington . 
[ solemnly swear that [ own and possess property worth ten thousand 
dollars over and above ri ar hts ana liabilities. 
WintniaM Josern Puitaips. 


Sworn and subseribed before me this eighth dav of Julv, A. D. 1865. 


NOTARIAL SEAL. | Nm. Ceasgae 
Not'y Public. 


Int. rev. o-et, stamp. ) 


1O6 Disrricr of CoLuMBtrA, 
County of Washington, fo wits: 

[, Robert B. Kingsbury, do solemnly swear, with the annexed exeep- 
tions, that I have never voluntarily borne arms against the United States 
since I have been a eitizen thereof¢ that I have voluntarily given no aid, 
countenance, counsel, or encouragement to persons engaged in armed hos- 
tility thereto; that I have neither sought nor accepted nor attempted to 
exercise the functions of any office whatever under any authority or pre- 
tended authority in hostility to the United States; that I have not yielded 
a voluntary support to any pretended government, authority, power, or 
constitution within the United States, hostile or inimical thereto. And 
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[ do further swear that, to the best of my knowledge and ability, [Twill 

support and defend the Constitution of the United States against all cne- 

mies, foreign and domestic; that [ will bear true faith and allegiance to 

the same; that I take this obligation freely, without any mental reserva- 

tion or purpose of evasion ; and that T will well and faithfully disehsorge 

the duties of the office on which T am about to enter, So help me Gro. se 
Robr. B. KiIngsasury. 


Sworn and subseribed before me this 17th day of July, A. D. 1866 
NOTARIAL SEAL, | mm. © ASS AN, 
Notary Publ, 


(r-CT. Stamiy. ) 


LO7 | was deputy collector of customs under the U.S. Gover'nt wien 
the rebellion commeneed, and held that office under rebel aut) or- 

itv, as [ feares! for my personal satety if T resigned at that time, but su lse- 
quently resigned, giving to the collector as a reason for resigning the ‘net 
of my being a Union man; was also an alderman of the city of Growps- 
ville, Texas, under rebel authority, which position was almost nominal and 
was held by me previous to the war; have been a member of a military 
company for home service or protection, 

l opposed the ordinanee of secession and have been from the commu bit'O- 
ment of the rebellion a sincere and earnest Union man. [To may have 
given aid. counsel, or countenance, or encouragement to persons qyaiy mre ae 
in armed hostility to the United States, as [ have dealt with and pac 
money to individual rebels and taxes to rebel authorities and confor: ied 
unwillingly, In various ways, perhaps, to rebel rule, but abandoned ny 
property in ‘Texas subsequently, and was an exile at the time of Keely 
Smith's capitulation and have the pardon of the President. 

Robpr. B. KINGsBul: 


Robert B. Kingsbury, coll’r 2nd. dis. Texas, July 17th, 65, Oat! of 


allegiance, 


19S ( endorsed Vt) the following words, to wit:) No. U.S. V's. i. 
b. Kingsbury et al. Exhibit “Y.” Filed August 29th, 1855, . 
Sam Hopkins, clerk. 


109 2d, A Treasury transeript of the ace'ts of Robt. B. Kingshuru, cat. 
i lor of rn, re0.. Gt. 


. . . > 7 . ° 
200) [| Ottice of the Register of the Treasury.—Form 1. } o 
rc, ze N.]| Tronseript certificate, 
Treasury DeErpArRTMENT, REGISTER’S OFFICE. 
Washington, 1D). Lin April 22, Ent 2 Pea 
Pursuant to section SS6 of the Revised Statutes of the United “TATOOS, 
I, Bb. K. Bruce, Register of the Treasury Department, do hereby certity 
that the annexed is a transeript from the books and proceedings of the 
Treasurv Depar : he case of Robert B. Ki burv. |: tm lec 
th partinent hn the ecuse o robert » ININngSsbUry, ate Co clector 
. < 


of internal revenue tor the second district of Texas, on file in this offiee:. 
B. Kk. Breer, 
[S. Aa be rel Renister. 


ae 
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Be it remembered that B. K. Bruce, esq., who certified the annexed 
transeript, is now, and was at the time of doing so, Register of the Treas- 
ury of the United States, and that full faith and credit are due to his 
official attestations. 

In testimony whereof I, Charles J. Folger, Seeretarv of the Treasury 
of the United States, have hereunto subseribed my name and caused to 
be attixed the seal of this Department, at the city of Washington, this 
22 day of April, in the vear of our Lord 1882. 

[SEAL | Cias. J. FOLGER. 


20] No. 629.) TreAsUuRY DEPARTMENT, 
kiero AubITorR’s Orricer, 
June 15, 1867. 

[ hereby certify that [ have examined and adjusted an account between 
the United States and R. B. Kingsbury, late collector for the second dis- 
trict of Texas, from July 17, 1865, to December 31, 1866, for salary, 
commissions, and expenses, and find him entitled to credits as follows : 


By stationery and blank books...... 2.2... ...eee. S147. 06 
OF Ri. kicceisinsenivens eveces son dedenesd tune ae D4. 64 
by express and depositing money eee Pe ee 000). OS 
Br I iiiiies Velkcnads. snsee sees vaeneeunsieua ale 83. 00 
By amount of office expenses allowed in lieu of 


compensation, the collector not being able to take 
I ccm 
£6, 769. 44 


I also find him chargeable as follow for amounts received from the col- 
lector acting as disbursing agent : 3 
ixpenses of administering office for said period : 


ERE See eee ee $1, 705, 00 

Deputies ....... i ieelsnihiipranies ve. , O61, O4 

ae sanbdedbbd debates teceonescti oth, OO 

ee, sense senate 764, 75 
i S5, SSO. 79 

Balance due colleector............... 36, 769.44 86, 769. 44 


The said sum to be paid by a warrant is-ued in his favor payable out 
of appro’n for “ Expenses of collecting and assessing internal revenue,” 
per sec, 1, act approved July 25, 1866. The accounts and vouchers are 
herewith transmitted for the decision of the Comptroller thereon. 

C. M. WALKER, 
Auditor. 

To THE First CoMPTROLLER OF THE TREASURY. 

202 . $6,769,48,.] TREASURY DEPARTMENT, 
COMPTROLLER’S OFFICE, 
June 22, 1867. 

I admit and certify that six thousand seven hundred and sixty-nine 4; 
dollars are due to the said late Colleetor R. B. Kingsbury, to be passed to 
his eredit as late disbursing agent on the books of the Register of the 
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Treasury. Let a warrant issue for the sum of one thousand seven hu 


, 
;* 


dred and sixty-nine j44 dollars (31,769.44) in favor of said late il tor 


and disbursing agent, with which he is to be charged, pavable out 

the appropriation for ‘ Expenses of assessing and collecting internal re 
enue,” of which amount the sum of 8923.27 is to be covered to his ere 
on account of internal revenue, and 8846.17 to be paid to him prese: 


The residue of the balanee found due to him, say S5.000.00, to rennin & 


-~, 


‘s+ 
sane: 
>. 


= 


the credit of the late collector and disbursing agent for further considera- 


tion. 
: We LATER. 
Comptroki 
To THE REGISTER OF TILE TREASURY. 


2 > Statement of dit PENCERS, 
Amount claimed per account ........ ie eanbeese eemietin neue 86, 906, 19 
found due per cljustment paneeeeseeee “eensebse 000006 60780 6. 160. 4 
Difference collector's debit iiddbidpebeadebeiene aaeekn , bas ee 


Explained thus : 


The following bills are disallowed and suspended ; Bill of H. 
Haller, June 23, cash-box. 88.00, disall’d; bill of Phillip- 
son & Moore, Feb’y 6, 36.00, disalld; John W. Evans, 
Oct. 2O, 87.00, disalld: O. LL. Sehnaubert, Oct. 2, 33.00, 


disall’d. 


The last two bills ure allowed its otlice CX penses see esees eoeeeoes eae oe CG 
Bills for office furniture 8252.75 and $150 are suspended for 
rece f of re ee a een ee ee S582 
Bill ot Jame = ( ‘otlee, dle ‘})- coll £ reduced to the amount actu- 
ally aid PEP ACCOUNTS CUPPONE...... -cccccresccdcveccccsces coves m0, OG 
B44. % 
From which deduct ils follows : 
Am't of vouchers allowed tn exeess of amount claimed tor of- 
I iis ci pc wenn ee bee, oO. 9 
Ditherences its above stated beees bee cebe 066664 66064 Gee eneeds S| t ro 


362.75 of this alld tor office furniture per dish’g “% No. 1845. 


Kiern Auprror’s Orricer, 
June 15. 1867. 


Kexamined sand stated by W. Sommers, 


COMPTROLLER S OFFICE, 
diene 2. Lista. 
Kxamined and reported by Alb't B. White. 


<a 


ad a 


“- 


ad a 


“- 
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20 } Supple mentary. 
No. 4147. ] Treasury DEPARTMENT, 


kiero AUpIToR’s OFFICE, 
November 5, 1870. 
[ hereby certity that I have examined and adjusted an account between 
the ' nited States and Robert bs. ingsbury, late collector for the second 
district of Texas, from October S65, to Oe tober Zs. L866, for salary, 


commMIssions, anid CX penises, and a him entitled to credit ais follows: 


By salary for said period in gross...... vise: ciaatiamiaii ak snail oad $1, 589. 67 

“ amount collected during said pe ied $248, 572. 49 
commissions on S105,978.24 at 3 per cent.. $3, 179. 35 

” - “142,694.25 “ 1 per cent.. 1, 425. 94 


S4, 605. 29 


$6,194. 96 


I also tind him chargeable as tollows: 


For amounts received for othice CX pelises per 


report i sii a 85, S80, 79 
For tax on salarv at 5 per cent. on excess of 
SHOOLO0 per annum i 47.69 


Expenses of administering office for said period: 


eset Te ee ee ee ae S1, 705. OO 

SUMEIOD «cccnccensevcnetenen vases $35, 061. 04 

ON EE se ee eo MN ae 350, OO 

a 164. 75 

Pot il i a aa oe Ss) SSO, 70 
Balance due the collector ....... ambonass acu 266. 48 


86, 194. 96 


The said balance to be paid to the late collector out of appropria- 
DOD tion by see. 11, act July 15, 1870, for compensation of persons 
employed in instirrectionary States.” Draft to be sent to Robert 
B. Kingsbury, Brownsville, Texas. The accounts and vouchers are here- 
with trans mitted tor the deeision of the ¢ ‘comptroller thereon. 
DD. BARRON, 
Auditor. 


To the First CoMPpTrRoLLER oF THE TREASURY. 
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$266.48. | 
TREASURY DEPARTMENT, COMPTROLLER S (OFFICE, 
Junuary }. 


Isa 


[ admit and certify that two hundred and sixty-six and sy dollars ave 

due and to be paid is stated Wn the above It port, 
Wve. Hewpnuitt Jones, 
Acting Comptro!l at 

To the REGISTER OF THE TREASURY. 

No &Y. 

Notre: The records of the Department -how that Collector Kings ours 
was in office from October 2. 1865. to October 25. LS66, and there is ne 
authority for allowing him compensation for any time beyond this, 


kiero AUprror’s Orricer, 
Cdetoly i’ D. P70), 


Examined and stated by Geo, L. Shivler. 


COMPTROLLER S OFFICE. 
Junuary 4. ISi]. 


Examined and reported by S.C. Clarke. 


905 No. 1845. | Treasury DEPARTMENT. 
Krero Auprror’s Orrice. 
December 19, 1Se7. 


[ hereby certify that T have examined and adjusted an account betw: 
the United States and Robert B. Kingsbury, late collector and disbursi 
agent of internal revenue for the 2d district of Texas, from July 17, 1805, 
to December 31. 1866, and find him eharweable as follows, viz: 


To warrant No 4825 dated 25th Jume, 1867........ FE A Ie RG OF 
. % WE cos ant pase S puhansebesibeanung ont S40. 17) 
Balance due collector...... SE ASE EET: Reine eT ae ek Gs Ree 6, 125 

7, 892.57 


I also find him entitled to eredit as follows : 
By balance from comp n report No, O24 iis per 


Register’s certificate herewith............65. 86,769. 44 
“ amount of stationery, &e., used in 
SN OP OR ic eisccsiniiasis ices 740,60 
“ 66 7 a . * 
* amount of charges for oe 
i MT rN ne Hn POR dasede hed 
“ amount of e \pressage on stationery oo, dO 
|. 123.13 
S7. ws, ( ) y 


I admit and certify that a balance of six thousand one hundred and 
twenty-three ;)5, dollars is due to Robert B. Kingsbury, late colleeto 
2d dist., Texas, for which let a warrant issue, with which he is to be 


charged, payable out of appro’n tor expenses of assessing and collecting 


° ee A 8 EGE ALI CE TIT, 


UNITED STATES VS. KINGSBURY ET AL. 109 


int. rev. “ per sec. 1, act approved July 23, 1866. Draft to be paid to 
him present, as appears from accounts and vouchers herewith transmitted 
for the decision of the Comptroller thereon, 
Ic, M. WALKER, 

Auditor. 
To the First COMPTROLLER OF THE TREASURY, 


207 =. 86,123.15. ] Treasury DEPARTMENT, 
CoOMPTROLLER’S OFFICE, 
December 20), 1867. 
| admit and certify that a balance of six thousand one hundred twenty- 
three & ,4%, dollars is due and payable to the collector as stated in the 
above report. 
Rh. W. Taytior, 
(omptroller. 
To the Rectisrer of the TREASURY. 


No account rendered, 


Nore: Billof Fiteh, Estee & Co., Sept. 18, 1864, disallowed ; the items 
of cash box 88.00, and letter press 314.00; the latter because it does 
not appear in the receipt of the deputy collector as turned over to him by 
the late collector. 

Charges for office furniture, suspended in Comp. rep. 629, are allowed 
herein on receipt of deputy, as received by him, to the amount of $362.75, 

Kieru Avprror’s Orricr, 
December 19, 1867. 


Examined and stated by W. Sommers. 


(‘OMPTROLLER’S OFFICE, 
December 20, 1867. 


Examined by Felix Brannigan. 


8 ( Endorsed in the following words, to wit :) Exhibit No. 4. U.S. 
vs. R. B. Kingsburv. Filed Aug. 31st, 1885. Sam Hopkins, 

clerk. 

POO And the papers above being admitted in evidence, the plaintiff, 


by her att’y, moved the court for her judgment tor the balance due 
by said transeript, but the court refused to grant the same: and over the 
objection of the plaintiff, tendered in court, allowed the defendants to in- 
troduce a paper purporting to be the commission of R. B. Kingsbury, the 
principal detendant, as collector, &e.: and over the objection of plaintiff, 
in) open court tendered, allowed the defendants te introduce in evidence 
a Treasury transeript of the settlement of the ace’ts of R. B. Kingsbury. 
210 [Ottice of the Register of the Treasury—Form 1. | 

Transeript (*¢ rtificals A 
Treasury DepartTMeNtT, REGISTER’S OFFICE, 
Washington, D. C.. December 16th, 1880, 


Pursuant to section 886 of the Revised Statutes of the United States, 
I, G. W. Scofield, Register of the Treasury Department, do hereby certify 
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that the annexed copies of the reports of the Fifth Auditor of the Treas 
numbered 1420, 1470, 6771, 10253, and 13650, as admitted and certifie 
the first comptroller, upon the accounts of Robert B. Ringsbury 
collector of internal revenue tor the second district of Texas, and Hf 
Statements of differences thereon, also itemized STAY stutement of 
and that the voples of the collector's quarterly Accounts hereto attacl 
are true copies of the originals on file in this Department, 
Gi. W. ScorreLp, 
[S. A. J. Leeietes 


transeript, is now, and was at the time of doing so, Register of 
211 Treasury of the United States, and that full faith and credit 
due to his official attestations. 

In testimony whereof T, FOTL. French, acting Secretary of the Treas 
of the United States, have hereunto subseribed my name and caus 
be affixed the seal of this Department, at the citv of Washington, 
sixteenth day of December, in the vear of our Lord, LSS0), 

SEAL. | H. bf. Prenen. 

AL Acting Secs tary of the Trees 


212s | No. 1420.] TREASURY DEPARTMENT, 


kiero Auprror’s Orricr, 
June Oth, TS67 


[ hereby certify that T have examined and adjusted an aceount be 


as follows: 


To amount of assessor's lists receipted for, as per certiti- 
enute of COM mMISSIoner ntkenbanhe@éee0 084s eenne 


eee ee @ eee we we we 


I also find him entitled to credit as follows - 


— 
~—_ 
* 

€ 
eat © 
— 


By amount of cash deposited, as per 15 certificates herewith, 6 
Warrants covering into Treasury amount of cash 
deposited, VIZ: 


No. 163. Ist IE, ROE nieces sins neues S25. 000, 00 
+ 254. Se es Tame uae 12, 490, 25 
> a ee 17, O60, 00 
* 204. 3a ” Or 10, 000, 58 
Pee OE I an oo nn nn xo vicen ces » ove 264, 550. 63 
By eatin, maa is: ee i i 95, 02 


Be it remembered that G. W. Seotield, Cm. who certified the anne 


the United States and Robert B. Kingsbury, collector of the Bad hist 


ute 


of ‘Texas, trom Jan. 1, 1866. to June 30th, 1866. and tind him ehareea! 


S161 ', 


4763, : 


304 = 
hae 


account, are a transeript Prom the books and proce edings of the Pye imi] Fi 
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213 (Endorsed. in the following words, to wit:) As appears from 


accounts and vouchers herewith transmitted for the decision of the 
Comptroller thereon, C. M. Walker, Auditor, To the First Comp- 


troller of the Treasury. 


[S95 (yy) a 
>. — oe i . 


Treasury DerPpARTMENT, First COMPTROLLER’S OFFICE, 
June Tth, 1867. 
| admit and certify that a balance of ninety-five thousand nine hundred 


, 


twenty-five & roo dollars is due to the United States as stated in the above 


report, 
RK. W. TAYLER, 
Comptroller. 


2] | Staten nf of difierc CERN, 
Paianes, per acount, Gee toe ©). G....0. <0. ssancseeunbees- tee O2, 499. 41 
“ found, per adjustment, due to U. U.. 2... ...... ee ee. 95, 925. 73 
[Geena bn enters Gee >, 426. 32 
Explained thus: 
Taxes claimed as reeeipted for by coll’r Ist Texas-—suspended 
—hho recelpt nh Gilles se onan a la ee ee re 


SAMAR, LOGE. vicicevissicevsvcccsneces scdicis oxcenneeen $77, 732. 11 
rere <* . es seteen saeen meee 98. DOS, 98 
Mareh MD uc, cc uaduswusistdebebnns anus cdbdkenms are 31,975.13 
April wir ron suaweeebucedecvec o¢eaeuusasuna neal 21, 800. 14 

Sa ids aida aaa dice: ‘clmaee bheeedunea ae se -cocece SHG SE On 


hirrH AUDITOR’s OFFICE, 
June 6th, 1867. 
Examined and stated by Augustus Ward, 


bkinsr COoMPTROLLER’S OFFICE, 
June 7th, 1867. 
Examined and reported by S.C, Clark. 


215 No. 1470. ] Treasury DEPARTMENT, 
kiern AuUbpIToR’s OFFICE, 
June 21, 1867. 

I hereby certify that IT have examined and adjusted an account between 
the United States and Robert B. Kingsbury, collector for the 2d district 
of Texas, from July 1, 1866, to Dee. 31, 1866, and find him chargeable 
as follows : 


1. To balance from last adjustment, report No. | ......+ 95, 925. 73 
2. “ amount of assessor's list receipted for, as per certifi- 

cate of Commissioner’s and receipts in Comptroller's 

WD iccntiticctecessinnvneens yan entunnnnee Seee-seuens ovcocccsese’ OOGy 604: EO 


an a 
ae ap contd a ao 
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8. To amount of beer stamps sold per Commr’s certifieste.. 20). 20 
“ amount of unassessed penalties, duties on distilled 
spirits, liquors, &e., reported by collector on Form 
oe sci i dddihiis bielhbhe ih aebbed chedsueenienaueiedl 2, 45 
‘ am't of duties on woods bonded for exportation but 
not exported invdibheueed odenbebesssucnneusie «sendin : 4, 40 
‘ balance due the eolleetor ... ........ sss che eunediaidade 137, 451. 46 
I also tind him entitled to eredit as follows : 
13. By amount of cash deposited as per 55 certificates here- 
SER eS ae Pe Res ers Se ee cia) calcul seeee 184, 021. 86 
a. amount collected by Milton Stapp, Ist dist. Texas, 
on lists receipted for by WOE bicie . Dd, Ld. whee 
2. * amount of cash Jeposited to the ereclit of suce’r & 
included in eoll’r ‘pl ie i eas caenil: wade: sonhons 
I Or si i wincick caus bk tea uasietn 8. O04, 26 
Warrants covering tnto Preasury amount of 
eash deposited, viz: 
No. 20S, 3d quarter, 1866. .....5. secooe 13, (OO. 75 
Plage gga te Rea SOEs pe ene 13. saz. OO 
a. ° pe CG IE 1, 7900. 00 
460, 4th “ es a ake 39, 406, OO 
905, “ ™ ig NE 11, 441.00 
245, Ist “ RS RECO ee 1, 973. 20 
a 5 hans ee neinn ins 2. 154. 80 
Bou, “* ws eS aad anes 79, LOO, OG 
* 2s. 2 si allel aa 5, 388. OO 
* a we gg PORES ent 21,679. 74 
SIS6, 176. 66 
Less MEE -Sisantceecdakcosenes enevebs 2, 154. 80 
I I ii SIS4, 021. 86 
by balanee due the United RS ic citiea ee ee 24l. 449 2 
S457, 401. % 
216 (Endorsed in the following words, to wit:) As appears fro 


accounts “and vouchers herewith transmitted tor the decision 


the Comptroller. Walker. Luditor, tor the lirst Comptrolie 
the ‘Treasury. 


$241, 449.5. ] Treasury DEPARTMENT, 
(‘COMPTROLLER S OFFICE, 
od ine 22 PSO, 
[ admit and certify that a balance of two hundred and forty-one thon- 
sand four hundred and forty-nine dollars is due to the United “tute- 
as stated in the above report, 


+, 
1o0 


R. W. TAYLER. 
( omptrotier. 
To the REGISTER OF THE TREASURY. 
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217 Statement of differences. 

Balance per account due to United States..... weteienlinie aimanias $207, 765. 60 
. found per adjustment due to United States......... 241, 449. 52 

Differences to colleetors........ cipbtecabae ssaxeedeund: aeaneeas oo, O85, 92 


Explained thus: 
L. Last che 'd korm 2k Ke OD In excess of 


UR CU Bt indian ciiccce’ cockcon 14, P70. 66 
2. Abatements claimed, disallowed ............ 30, 24 


3. Taxes transferred to successor, claimed in 

™% not allowed until collected ....... 18, 225. 13 
4, “A mount oft bonded cooonls removed trom 

the district & duties paid elsewhere 

which have been ineluded on assess- 

ment rolls receipted for,” claimed in 


» & suspended, No vouchers TTT TTrT eT 250. 04 
5. Beer stamps changed as per (‘ommis- 
sioner s Statement, not ere dited in os 259. 2d 
6. Outstanding difference to collector's debit. 3, 426. 32 
a 66, 744, 24 
PER CONTRA. 
1. Amt. of C. D., No. 470, not claimed in 
@% allowed herein ..... cubes -oleee 21,079. 74 
» ee collected and passed to the eredit of 
successor, not claimed ..... neu 8, 204. 26 
ad. = colleeted by Milton SLApps, Ist ‘Texas, 
on lists receipted for by coll. (Out- 
standing diflerence) ............... i de 420. de 
——-—-— - - — >, OHO, 32 
Difference as above stated.... .. ......... wee bd, OSed, YZ 


See AOR a a eR jai eonsndies S494. 40 


i a ee aes wot eee : 2. 48 
Beer stamps ......... SE Te ey Seen See aaNet 25D. PH 

(68. 33 
‘> > Se reper emer i ee 540, 774. 10 
Fn RRR gE an Reena deve ig sc oe ebidewas ee aes —— 
sn PRT ae S35, 890. 07 
i Le Sere 17, 451. 56 
ST i ee 83, 591. 31 


mee se Siibie publ th: doncececesssene cane sees éenenenes 1, 145. 13 


Vs. KINGSBURY 


UNITED STATES 


Aug. to esa iene S35, H06, 4 
Sept. o> ss cc tinbdenneieenbabbbhe eke caceheané. sebcevein eae 9, 469. | 
Oct, i a 13, ood. bed 
Novy Mee Nome 51. 383. « 


*eereevee #8 @2@88e® @fF fF © © @ © eee Fe eee * 


kieru Auprror’s OPFrricer, 
oft iee 1x. uve 


Examined and stated by Augustus Ward. 


Kiesr COMPTROLLER’S OFFICE. 
June 22d, 1867 


Examined and reported by Alb't I. White. 
919 Supplemental, 


No. 6771. | Treasury DEPARTMENT, 
7 Kiera Auprror’s Orrice, 
March Tth, U&72. 
[ hereby certify that T have examined and adjusted an account bet wee: 
the United States and Robert DB. Kingsbury, late collector for the 2d di. 
trict of Pexas, from ISS) (to October 253d, 1866, and tind him charge- 


able as follows (under bond dated July sth. 1855): 
1. ‘To balance from last adjustment, report No. 1470...... 241, 449. 52 
amit of tax on Deal M) crallons of coal oil Theol hereto- 
in i a ee 1. 100, 00) 
amt of error per rpt #1470, in charging am’t 
annual list. 1S66........ Fie aon pe Ces DE ERE align Are men 1}. (4 
_ = balanee due the Se SGA EMP CET aaa as B24). i>. A), r 
I also find him entitled to eredit as follows : 
14. By amount of taxes abatal by Commiissioner’s orders. 
ine: 4004, O08, OI08. SUNOS .......... 96, 83: f 
ie *  pnpoune collected by “Pecos oll lists transterred tw 
. / ' 
ee ee a a ap. 2 hese | : 
Warrants covering into Tr asury amount of eash de posited, 
viz: Amt of counter warrants, No, 584, 2d q’r, 
IS67. See ( omipt. rept SED vcstuka: Menicae inden Pim oe 
95. by balance due the U mitedd States... go. ccec coe, ccccce F 1I8f, ost, 10 
yt yy. ") ) j 7 i 


* Nore.—This order (+ 6116) was drawn in favor of suecessor, R. H. Lane, acd 
credited to him, but the same was charged back to him per report $ 4565. 
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220 (Endorsed in the following words, to wit :) As appears from ae- 

counts and vouchers herewith transmitted for the decision of the 
Comptroller thereon, J. B. Mann, acting auditor. To the First Comp- 
troller of the Treasury. 


TREASURY DEPARTMENT, 
Finsr COMPTROLLER 'S OFFICE, 
March 12, 1872. 
| admit and certify that a balance of one hundred eighty-nine thousand 
five hundred eighty & j4 dollars is due the United States as stated in the 
above report, 


> | ee, St} Lo 
: “9 ‘TOO 


Ww. Hevwrentite Jones, 
Acting f omptroll: ve 


To the REGISTER OF THE TREASURY. 


22] Stati ment of differ CER, 
’ 
Balance } ro aceountl du EEE eae pec oeeenesesenens oeeen 6 eaeene 
found per adjustment due to.. 
enemas ity a 


Explain d thus: 


hipru Auprror’s OPFrricr, 
Mareh 7th, 1872. 


Examined and stated by It. B. Detrick, 


kins: COMPTROLLER S OFFICE, 
March 12th, 1872. 


Examined and reported by Creo. 5, life. 
Supple ental. 


No. 10,255. | Treasury DEPARTMENT, 
kiero AUpIror’s Orricr, 
July lath, 1875. 


[ hereby certify that [ have examined and adjusted an account between 
the lL nited States and Rob rt hb. Kingsbury, late collector for the 9d dis- 
trict of Texas, from ———, 1S&8—, to October 25, 1866, and find him 
chargeable as tollows (under bond of July Sth, IS865): 


1. To balance from last adjustment, report No, 6771...... Is, 580.10 
> * amount collected on lists rec ipted for by -HCCesSsor 
“ee ee .. 140,26. ia 
amount of taxes collected, not receipted for on any 
EEE OT ee aren scnbndcn dbase saeee 18,357. 30 


Ce a a a ne... .... os iin be 8:55, 141.12 


A tae 


ee 


ee EN 


116 
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l also find him entitled to eredit, as follows: 


14. By amount of taxes abated by Commissioner’s orders, 
Nos. 5958, 5959, 5960, 5961, 5962, 5963, 7557, 


(380). 6498, 830 


21. 


deposited, VIZ: 


LS.c56) ¢ oD) 


_ ARE Enea ea ee 127, 626.3 
amount collected by successor on lists transferred 
to them, L. G. Brown, 82.25; W. A. Sayler, 
SO. a 
Warrants covering into Treasury amount of cash 
amt of error per rp't 1470, in charging assessor’s 
lists receipted for.” The same should have been 
charged and now ts charged as collections on 
lixt~ of SLUCCUSSOrs, R. LH. Lane, ~] 1.203. ¢2. 
tuxes collected het recerpted for, 
eiieihiy is detkensaieeas seeseaad FOR «2 
unt charged per rp t 26771, tax on coal oil, since 
a 1, 100.00 
deceit biaidcaes 14, 507. 7 


23 (kendorsed in the tollowine words, to wit :) As appears fron 


accounts and youchers herewith transmitted for the deeision o 
the Comptroller thereon, J. Tl. Ela, auditor. To the First Comptroil 


of the ‘Treasury. 


S roy? 26 
s] berg ‘ao: l 


TREASURY DEPARTMENT. 
kirsr CoMPTROLLER’S OFFICE, 
July With, UST. 


LT admit and certify that a balance of fourteen thousand five hundred 


ninetv-seven cana 
above report, 


To the ty GISTER 


s).) } 


Balanee per account due to (no aee’t rendered) 
found per adjustment due to... 
Ditterences to eolle etor’s 


** 


Explained thus: 


ss dollars I~ due to the [ nited States as stated in) ehh 


. ww. LATER 
( omptroll # 


OF THE TREASURY. 


Short sii?e ni ‘i] lith Peyictes, 


“es eee 
“eee @ 


ower eeeee # te @eeeeee #88 © #P Gee 88 OOF Oe £8 Oe OBB 


hiern Atupiror’ OPrricr, 
July ih. ISG.) 


Examined and stated by R. B. Detrick. 


Examined and reported by S.C. Clarke. 


Kirst CoMprRrRoLLer’s OFrrice. 
July Lith, USZs. 


~* 
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225 Suppl mental for suit, 
No. 13650. | Treasury DEPARTMENT, 


KirrH AvupbIror’s OFFICE, 
Auqust 2 WA. TSS8O. 

[ hereby certify that | have examined and adjusted an account between 
the United States and Robert B. Kingsbury, late collector for the 2d dis- 
tric: of Texas, from ,IS8 , to October 23, 1866, and find him 
chargeable iis follows (under hone clits cl duly S, IS65): 


1. To balance from last adjustment, report No, 10255......... 14, 597. 76 
> “ amount colleeted on lists receipted for by stccessor in 

othee, i ge in dbet “eoemdon Ys. o0 
ll. Balance due the eollector ...... > eebeouseedeunen see 14, 626. 26 


A ee RE TT 


I also tind him entitled to eredit as follows: 


14. By amount of taxes abated Ly commissioner's orders, Nos. 


SE, SON Pa ncicccocecocscsccevssesueun vetinecas S6. 66 
2] ‘ amount eollected by successors on lists transferred to 
them: 
W. H. Sinelair........ Ee OE RE PRE 191.39 
a  csane cohapnuadeee aed 1) 


ns a ten dekecee ues ee 1774. 0] 
Bou. 40 
2d. bby eee, eis as ee i i 14, 170. 20 


14, 626. 26 


226 (Endorsed in the tollowing words, to wit:) As appears from 

accounts nicl vouchers hie rewith transmitted for the decision of the 
Comptrollor thie Peon, A Hl. bola, itth Auditor. To the I irst (‘omp- 
troller of the Treasury. 


S14,17029..] TREASURY DEPARTMENT, 
First CoMPTROLLER’S OFFICE, 
Ns pte mber Srd, LSS, 

l admit and certtfy that a balance of fourteen thousand one hundred 
and seventy ane ey: dollars is due to the United States as stated in the 
above report. 

J. TARBELL, 
Acting hirst Comptroll ’. 


To the REGISTER OF THE TREASURY. 


997 : Shatti pile ni of lithe Pe PCR, 
Balance per account due to the United I iii iit enaine 207, 760. 50 
“ found per adjustment due to the United States ..... 14,170. 20 


Differences to colleector’s credit ............006. simi didi eens 193, 595. 40 
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explained thus ; 


1. Amount credited per adjust- 
ment as cash deposited... 
Am’t claimed per collrs acct. 


iis cash deposited cocececececees ye 


S949, 195, 76 


Caused thus : 

aevt of C. D. No. 470, 1 XN. B. 

Gialveston, dated May Ie. 

IS6i. biel claimed per 
I ea, 21,009. «4 

of init rev. Warran, No. 

4. 2<| qr. ISO. being 

prur't of balance per Comp. 
pet eG, Me. kcecacs aoe 9235. 26 


2. Am’teredited per adjustment as eash deposited 
icf the eredit of stuecessor, It. iI. ee 
Am’t credited herein as taxes 


** 
~~ 
. 


ee a Oe, 041,00 
claimed per coll rs acet ee). D4 


4, si eredited per adjustment as collections 
made on lists receipted for by Collector 
Kingsbury, viz: 


by ie I. Lane, RUICCCREOP? .. oe. 23), SLE R 7 
“ TG. Brow lh, 835. BD 
“ W. A. Savior ee 7), (MO) 
‘“ W. HH. Sinelair, coll’r 1 
ee Ng cases i 191, 39 
5. i credited per coll ys acct. AS 
collections of taxes pot re- 
ceipted ee eee. S165, 462. Oo 
chg’d per adjustments ..... S165, 480, 92 


2?) OO}. OF 


S, ye) 4 AR 


Deduet : 

1 Di. 
a Am'telaimed per coll’rs acet. as taxes 
22S transferred to suceessor not credited 
OP GUAM... scnceceseseeos lus 

Nore.—lIn leu of credit tor taxes trans- 

ferred, the collector has been eredited with 
collections made by SUCCESSOPrs O1 those taXKes, 
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bh, Am’t ch’g’d per adjustment as collections 


on beer stamps ........ Psa RRMpeee ae ters. 250. 29 
Pr i ities sais oi teenie peal 2. 48 
¢ * ( laimed per coll r’s ace’'t as taxes on 
boneledt woods which have been ree ipted 
i. cuit enka’ , 256. 64 
18, 719. 50 
Ditference as above ............ gewees cone, secesamenedaneebe eseues 195, 595. 40 


Of this amount $145,232.22 was subsequently reeeipted for by suceessor, 
R. H. Lane. 
hyeruo Auprrors OFFICE, 
August 20th, 1880, 
Kexamined and stated by R. DB. Detrick. 
First COMPTROLLER 'S OFPICE, 
“ pate yale - mt Mh. TSS , 


examined and re ported by S.C. Clark. 


22%) Treasury DeparrMent, Fiera Avuprror’s Orrice, 
August ~ ord. LSS80, 
| hereby certify that the within is a true statement of the charges and 
ereclits ot the revenue aecount= of Roly rt 1}. Kingsbury, late collector of 
internal revenue for the 2nd district of Texas, for the period from July 
I7th, 1865, to October 23rd, 1866,as appears from accounts and vouchers 
herewith t! tnsmitted feor tha di spon of the ( ‘omptrotler thereon, 
J. B. MARS, 
Acting Auditor. 


Treasury DEPARTMENT, CoMPTROLLER'S OFFICE, 
Nor'r 27th, 1880, 

[ admit and certify that the within is a correet statement of the items 
of debit and eredit in the revenue aeeount of late Internal Revenue Col- 
lector Robert B. Kingsbury, of the second collection district of Texas, con- 
tinuously stated, for the period above named, under his official bond of 
July Sth. IS6., showing il bocalarves dlue to the lnited States of fourteen 
thousand one hundred and seventy & 9, dollars (14,170,545), as hereto- 
fore reported, 

Wa. LAWRENCE, 
Kirst Comptroller. 


230 Summary statement of the revenue account of Robert B. Kings- 

bury, late colleetor of internal revenue for the 2d district of 

Texas, from the period from July 17th, 1865, to October 23rd, 1866 
under lis official bond cated July s. LS6.. 


: 1 ie, 


1. Toam't of taxes receipted for per lorms 28? viz: 
sé +s + the January list, TS6G seceeeceseee toeeceoes 80088 es 


) 
* & © * Pee“ .. @  ccsateeeioen ‘ 28, 968. 98 
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UNITED 


STATES VS. 


To amt of the March lis * 


** 


** 


** 


sé ts 
éé és 
** 


April 


May 


anneal list, 


+. 


* 


LS66 


LS66 


KINGSBURY 


eee we eewweeeneeeeevneee 


**e#eneeveeeeeneeeeeeeeeereeeeeneee 


“eee 


Total lists receipted for... 


10:3. 


iH. 


To am’t of 
Lane 


for ¢ letober, 


*e ee 


. , . ‘ 
Aavirnee collections ot) 


*eeeeereeeeeeeeeree eeeeeee ete 


**#eeeeeaeetee 


“ne ee * © 


*“e ee 


ee enwvreennvene 


To am’t of beer stamps furnished the collector, per Form 
LSS6 


To amt of taxes collected not rece ip yen haw On any Mes * 


By amit of eas 


toll 


‘+ 


Wea. V 


} 


So), 


To amt of taxes on bonded woods collected 
wes * Form ’ 


**#eeeeeeereeveeee 


*eeeeeeeeeneeenee 


CN COSss , nm ACCOUNT he te T° heer 


j deposited, as per covering 


ye 


bv warrant No. 


if . 


24, 7: 
ah ° 
904,3a “ 
20s) - 
rhe 24 
i4di, as 
160, Ith “ 
“5. *° “ 
245, Ist 

SOO 6 
267. 3a ‘ 
53 se 
BN 1. ‘ +s 


& 3 


*“e#eeeveeeneeene 


stamps... 


warrant, 


its 


**#ep ew epeeeoeeeeee 


**e @ et ee eee © e* 


**eweeeeeeneener 


ose eoeveeweeeveeneereeeneeae eee eee 


“ee *eeeeeveeeeeeeeneneee 


*o+#eeeee eee eeeere 


“eevee # @eeeoeee 


*eeeeveee 88 @ @ 


e*#reeeneneeeeneere 


**f*eteevnereteeeee ee ee eee * 


e**eeneeeeeeeeeeeeeeereeeeeere 


“ee eeveeentreeeertee 


Bv amt of eash deposited to eredit noni eS 


*s 


+s 


i. 


*’ TaXes abated 
nal Revenue....' 
collected ly SUCCCSsSOTSs 


ee eevee 


(ot) 


by the Commissioner « 


lists re- 


ceipted tor by Collector Kingsbury, 


VIZ: 


Lane 
| rr Wi 


Savior 


**#wveeeer 


eee ev eeeeeeteaeee 


“ee @ 


“ee eeoerweneeeeeeee 


*ee eve 


** 


—— on 
eeecee Pde opined, ty, 
poneees So. 2) 

7>. OM) 


7 +? 
}, Ze} 
" ‘ 
i 3 4 
3] «3F) 
’ *=: 
a +a 


BS, Bars ide 
IB. ba, ot) 
boa ii 

* 

;*9 

S456, 1 2 
ih, ¢ Brae. 
12), 4: 25 
Ly, OOO OM 
Pad, CEM is 
> ri iti ) 
iloa ~{) 
. ri i, ee 

bere HEM, EM) 
1i.4 4} 
l.@ i) 

7 J Jt it } vi 
1. oe uy 
21.078. «4 
ty: nt | 
24%). 4 it) 
“. )s) *7 4) 
ie , ig. O8 
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Milton Stapp, Ist dist. Tenn .....0 .. 0... 
We o. Ei. COGEEEE cccece cc Be al cutee 


» By am't of beer AMES POUNTRON «000.0 sonexesecnns 
= wate _ transferred to M. St: ‘ty P be 
- és és sé és éé és sé I. HI. 

‘ discount on sales of beer stamps ..........066. 


ilies aa the United States 


Ry State ment of ditt rence, 
Balance per collector's acct. due the L'nited States...... peer 207, 


6 * foregoing statement due the United States 


Difference lo collector's ee ee 


Explained thus: 


(‘rR 
Z Amount cre dited herem ‘is eash 
deposited CRS A amen . 249, 495. 76 
Less amount claimed per col 
SD LES OTE 295, 402. (3 


Caused thus: 
The amount of the following covering war- 
rants are not claimed per coll’s act., 


VIZ: 
W 2312. 2nd qr., RS 21.079. 74 
4s =:}s }. se ss a eer (p33. 7 


22, 003. O1 


2. Amount eredited herein as cash deposited to 
the credit of suceessor, R. H. Lane, not: 
claimed per act.......- seebe ov 0eeiee ae 

3. Amount credited herein as 
I i ra cence bod, 547. 08 

Less amount claimed per ecol- 
i oO, 24 


1, Amount credited herein as collections made 
on li’ts receipted for by ( ‘ollector IX inus- 
burv not not cla‘med in his aet., ren- 
dered, viz: 

R. H. Lane, suecessor........ 25, SOO. OF 

i nee 83. 25 


3,617. 71 


60. OO 
157. 50 
10, 0O 
20. 44 


14, 170. 20 


», 1U9, 82 


—_— 


765. 60 
170. 20 


195, 595. 40 


al 


Pe eee ee ee 
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W.A. Saylor....... aceite 5. OO 
W. HH. Sinelair, eoll’r b dist. 
ON ia i a as 191. 39 
meme Sep Ones, obi 


5. Amount credited pr coll rs act... as collee- 


tions of taxes not rece Ipted for on lists Loe, ia 


Less amount charged herein as 
collections on lists of sue- 


OO ccccncs Keeeseeasse « 2 eo 
(C‘olloetions hheol receipted for [eS sae. oP 
16:3. So). ov 

Vdd peeees 6O0e bee IS7 2 y? dee 


ym Decdiet : 
[ir. 
a. Amount claimed per eollr’s net. as taxes 


transferred fo stleeessor, tot erodited 
herem. See items marked (3) & (4) 


Rp ane eet a 18. ZZ. Ie 
b. Deer stumps, amt. chéd 
herepp as furnished i yO), 


Amount che'd herein as 
C\XCOSSs tae abe SP 


Less 
Amount eredited herem cis 
transferred ............ . S16¢, 50 
\mount erected heremn ils 
eee ne (sles HO, OO 


Amount eredited herern as 
0 ; 


ce Amount eharged herein as eolleetions per 

Form 59, IIT i nisssackiuatass (eevesen 2. 48 
d, Amount claimed per coll r act. as taxes on 
bonded woods reeceipted for on lrts, 


Differenees as above......... ee re oe ee 


) 


~ ~<é 


0 ox 
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233 (a $)) 


ae 


No. | .—¢ ollector's quart rly account, quart i" ending March 


123 


Silat, 1866, 


The United States (Office of Internal Revenue) in account with Robt. B. 


Kingsbury, colleetor Ml district of Texas, 
Li: 


fo amount of cash deposited. ....... 0066. BO, OOO. OO 


16. To balance due the United States, viz: 


a i 8. 576. 94 
lL neolleeted Pi iicanebandssceess caesenel bide lic 2 


c KR. 


o> By amount of taxes recerpted for on 


Form 23), viz: 
Luist for month of November, [S60,, 2 922. 64 
List for month of December, '. 1}, 985. 63 
List for month of -lanuarv, DS66 OS, S23. 71 
25. By amount of taxes collected in advanes 
Cork Peers Th of list: 
From other sources, viz: Taxes col- 
lected before the rolls were made, and 
Which have not been tneluded on any 
list receipted for by the colleeter..... 4, O22. Oo 


By balance due collector... wbasuuics ue kde ee 


50, OOO, OO 


S11, 754. 16 


b11, fO4. 16 


LT 
natant 


) 1, (2°. OD 


111. 754.16 


ame seem TT 
a 


Dated at Brownsville. Texas. this Lith day of April, A. D. 1866. 
Ronerr B. KINGsnury, 
f olleetor Second District of Terada, 


23 7.) 


. . . ‘ * ‘ . ‘yy? 
No. 2. ( ollector s pierre ly account, cpreetrte renaing June Wh, LSOb, 


The lL nited Stites (4 ithe of Layte rt i| tt vente! in recount with Robt. ht. 


Kingsbury, collector 2d distriet of Texas, 
‘ar 


1 To amt of taxes recerptod for bv eoll’r 


CO ey ee ; ob, 420, odes 


*  gbrount reported on last quarterl 
aoe t as colleeted without rolls, simes 
Included in lists receipted for te 
a wea ces bens eeeee 84, O22. O5 


$4, 022, OO 


14 UNITED STATES VS. KINGSRURY ET AT 


Lh, Do lualanee clive thr | rhiteul Stites, Vi 
a ly, Lot. gS , 


| noolloetod THINGs,, iN. » oe ee 


ae hy berlin, it pret ey LT whewottnel red 


dered (No L ) , . SN]. get ar 


- Pa VE 
22 ” bhp oat TN recenptod th) we 
Porm Baty ov 
List tor monthoft february. TS66e YN OOS, ON 
Last for monthot) Miareh. TSoe 1) Pe ee 
Laist for month of \pril, LStity PT Sin), 14 
ee eo 
"6, sa TATE due eolleeton , “ae i a ee ltd. pies | 


Dated at Brownsville, Texas, this 1O dav of Aneust, A. Do TS6e. 
Rornerr BB. KRINGSnURY, 
f ene . Second Lis ree fal / 


’ >) zy , ; ‘% * . 
j ; : ; : 
No. ‘>, (oo (cri? \ | / i ieee i a tite Vin ; (redid) Phew. ol, IS, } 


; 


The United States (Office of Tnternal Revenues in account with Robot B 
Ningsbury , collector at chistriet of ¥ X ils, 


1); 


1, To am t of cash deposited, collected niter 


ee 2 ésaucccuniieiesiiee cians tei ane Od OS 
16 lo balanee die the United Stites, vi 
EO GOO wcnas: Nie. Se hb ehnb nc e8eeus bo odd. OO 
lo uneolleeted taxes iD, B63. 22 
_— ie a ive. Sas 


CR, 
17. By balance due UU. S.. as per last ae- 
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ane , : , , , , j 
258 And over the objection of plaintil in open court tenderod, 
allowed the cl fondant. a rer It) evideneo three ern letter. 
passing between the two men holding the places of Commissioner of Tn 
ternal Revenue ane ¢ ‘ompr roller of the “Troasury, as follow 
lL. Letter from R. W.Pavler, Compt., to bo A. Rollins, Com/erot Tat. Rev, - 
cleats dunn Ae ISt4. 
rete | Ollee of thre Tes rister al the Dreasurs born | 
| M. iI. I. | Lranse iyi c"¢ Sritwaai 
Treasury Derpanrryvenr. Reaqwseren’s Oprrer, 
Werhinglon, 2) C.. Oelober 2. S82. 
‘ 
Pursuant to section SSG of the Revised Statutes of the Lo rittedl Stites, 
LW. PP. Piteom). Aeting Reeister of the Preasury DD) partment, do heroly 
eertity that the annexed copy of letter amd endorsement thereon. tiled 
with the neeounts ol Rol rl 1}. Kingsbury, late collector byte real reveal 
2d distriet, ‘Texas, is a true eopy of the original on file in this offiee. 


W. DP. Trreome, 
MM. LT. | le ling Regist 


Be it remembered that Wo PL TPiteomb, esq., who certified the annexed 
transeript, Is now, sane wis at the tine of dlotny st), Acting Rewister ot th ~ 
Treasury of the United States, and that full faith and: eredit are due t 
his official attestations. 
ln testimony whereof T, John C. New, Acting Secretary of the ‘Trea 
ury of the United States, have hereunto subseribed my name and enuse 
to be atlixned the seal of this Dh pearctnrene, at the CLES of Washington, toi! 
second day of Oetober, in the vear of our Lord TS8s82, 


[SBAL. | Ne, ca NEW, 
[W.] leting Sere fary ot the Treasu, F 
240) —PRreEASURY DEPARTMENT, COMPTROLLER’S OFFICE, 


dine ye a IS. 


Sir: On adjustment of the account of Mr. Robert Bo Kingsbury, bite! 
acting its collector ot the | clistriet ot Texas, there Ap pears it bosatsan “ot 
S241 4419.52 against him, of which, according to his statement, SOL5.2 
Is for moneys collected, and the residue, S2Z41,526.25, is the amount of fist 
turned over to Mi. Lane, the prrerse tit colleetor, \lr. Koinesburs rhrink 
under the CLPCLMstanees oft lis discharging the duties oft collector ine! 
those attending the suecession of Mer, Lane, he ought not to be held to th: 
rule heretofore adopted, in relation to withholding compensation dtie ai 
outgoing collector until the settlement and closing of his accounts as co! - 
lector of the revenue, 

As you are aware, the payment of compensation is thought net t 
authorized in Mr. Kingsburv’s case, and hence in stating his aeeonat on 


the form used for compensation and expenses, the sums allowed are on! 
those actually expended in the collection of the revenue, Which amour! ( 
EE Ee LER ee ERED ES ee Lees ss is icra pile nti ae a. . 6,769. 44 , 
Deduct balance due U.S. on reveune account of collections... 923, 27 


Leaves due Mr. Kingsbury.......... 


” 
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SA) he pleased to inform me whether it. ts probable he will ulti- 
mately be liable on the lists not collected by him, and whether, in 
vour opinion, it would be proper and just to withhold trom him the above 


Dbalanee or any partot it, 
\ ery Pers pen ttialls . 
m Ww. save 
Comptroll a 
lion. BB. AA. ROLLINS, 
(omer of Int. Leven 


(Cdyer, 


Preastry DrParntTM en, 
Orrick oF INTERNAL REVENUB, 
fF ene 24 ISG. 
Respecttally returned to Hlon, RoW. Pavler, Ist Comptroller, with the 
recommendation that S846.07 be pard to Mir. Kingsbury, and the 85,000 
be withheld until his revenue aeet ts settled, 
kK. A. ROLLINS, 


( ommissioner., 


(indorsed in the following words to wits) #3. Filded Aug. Sist, 


ISS). Sam. Hlopkins, clerk 


ee be al. Lotte r from DF ‘ Rollin a’ ODE IESSToner of Internal Revenue, 
to BR. W. Pavler, Comp roller, & dated Dee, 16, 1867, 


<4 Otliee of the Register ao. the Treasury Form -.] 
INI. II. b. | Transcript corlificate 


Treasury Derartwent, Reaistens OPrrrer, 
Washington, }). Sine Odelotn 4g ye PSS... 


Pursuant to seetion SS6. of the Revised Statutes of the United States, 
LW. DP. Piteomb, acting Register of the Treasury 1) partment, de hereby 
cortity that the annexed copy of letter filed with the accounts of Robert 
1}. Kingsbury, late colleetor beyte roai revenue aah distriet ‘Texas, Is an true 
COPA of the original on tile in this otltee. 

W. PD. Trroeome, 
| \l. I. | sleting Decpiste v's 

Be it remembered that W. P. Piteomb, esr, who certified the annexed 
transeript, is now, and was at the time of domg so, Aeting Register of the 
Treasury of the United States, and that fall faith and credit are due to 
his official attestations, 

In testimony whereot IT, Joha OC. New, Acting Seeretary of the Treasury 
of the United States, have hereunto subseribed my name and eaused to be 
allixed the seal of this Department, at the city of Washington, this second 
dav of October, in the vear of our Lord 1TS838v. 

Joun C. New, 

W.| Acting Seer tary of the Treasury. 
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944  Preastury DEPARTMENT, 
Orrick of INTERNAL REVENUE, 
Washington, December 16, 1867 


:@ 


i es Kingsbury assumed the duties of collector of the 2nd clistr i 
‘Texas, on the irl ( et., L865, and beige unable lo subseribe to the oath 
required by act of Congress, July 2d, 1862, retired therefrom on the 23d 
(et... 1866, during whieh time he ceolleeted and deposited to the eredit of 
the United States the sum of 8257.16.75, and had a balance of uneo lected 
taxes charged against him amounting to ST94556.14. This amouns is 
successor, Collector Lane, declines to receipt for, although repeated” wre: i 
todo so, From all the facts connected with the ease it appears thet Mr, 
Kingsbury lias uscd prrarpe r diliwenece in the discharge ot hits chit “~ Wi le 
acting as collector, and T theretore recommend that he be paid the amor 
found due on the adjustment of lis compensation necount, No. ' 
same being for expenses actually incurred ino administering the oiee «of 


| 
? ea 


collector. 
mr. A. ROLLINS, 


f AYTIVITTY OTT Tins 
Hon. R. W. TAYLER. 
f omptroller of the Treas “i. ia trhington, 1). Ti 


( kndorsed in the tollowine words, to wit :) lilefod Aue. olst, [say 
Sam. Hlopkins, elk. 


24 al. \ letter trom hk. \. Rollins. Commissioner of Internal ie y. L 
Rt. W. Pavlor, Comptroller, date December 18, 1867. 


46 Oftice of the Register of the Treasury. Porm 1.) 


IM. H. 1. Preastery Dererpartrvwent, Reaisrern’s Orrick, 
Washington, 1D). €.,. October 2. 188! 
Pursuant to section SS6 of the Revised Statutes of the Lomited Ste Os, 
1, WLP. Piteomb, Aeting Register of the Treasury Department, do hereby 
eertily that thre serene ved copy of letterand endorsements thereon tiled with 
» Kingsbury, late collector internal rev 


the aceounts of Robert. | : 
2nd distriet Pexa i trae copy of the original on file in this office 
W. OP. Trreown, 
Acting Reqisier 


Be if remen beret, that \\ - Titeomb., CSt]., \“\ he a" rtitied the ibe 7 | 
transeript, is now. and was at the time of doing so, Aeting Register of 
Treasury of the United States, and that full) faith and eredit: are diac to 
his oflieial attestations. 

lu testimony whereot, 1, Jno. CL. New, Aeting Seeretary of the Tras. 
urs ot the | nitedt States, have hereunto subseribed Thi Pike, ane il wd 
to be affixed the seal of this Department, at the city of Washington, | lis 
second dav of Oetober, in the vear of our Lord, 882. 

[SEAL | Jno. C. NEW, 

Acting Sere fary of th Treen - 


rW.] 
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247 TREASURY DEPARTMENT, 
Orrice oF INTERNAL REVENUE, 
Woshington, December 18, 1867, 

Sir: In reply to your letter dated to-day, inquiring if there is any 
probability that Mr. Kingsbury, late collector of the 2nd district of Texas, 
will be relieved by abatements of taxes not collected by him, and not 
turned over to his suecessor, | have to say there are claims in this office 
which have been allowed, amounting to 388,749.16, for which there will 
soon be issued an order of abatement. 

There was also claimed upon the same schedule 819,150.84, which was 
rejected, but if presented again accompanied with satisfactory evidence 
that the same should be abated, it will be allowed and the amount eredited 
to Mr. Kingsbury. 

Very respectfully, 
ke. A. Roinins, 
( Ommissioner. 

Hlon. RoW. Taytnor, 

f omptroll P 


i Endorsement j 


Of the SIX, 150.84 not vet allowed, one item, STSO.50, against lraneis 
Ytrina, which is claimed to be an illewal assessment, the collector was 
directed to suspend proceedings for its collection and the subject was re- 
ferred to the assessor, 

J. 4. KIMpann, 
(lerk Tat. Rev. Oflice. 

Dre, 18, 1867, 


248 COMPTROLLER S OFFICE, 
Dee. 18, 1867. 
This paper with the certificate of dilivence from the Commissioner will 
authorize the pRaVinenet of the eX pelises found dure Mr. I. 


hilded August 8lst, D885, 
Sau Hopkins, C's. 


249) The eourt also allowed the defendants on trial of the cause to 

introduce in evidence a witness, W. 4. Phillip, one of the defend- 
ants in the ease, and permitted the said Wy. Phillips to testify and say 
over the objection ot plaintiff tendered in Cyprenl eourt, 

That the principal defendant, R. 1B. Kingsbury, in this ease is insolvent, 
and a very poor man—too poor to come to this court—that he gets his 
support from his son; that about last of July, 1866, both he (W. J. 
Phillips) and R. B. Kingsbury were informed that thev, he as assessor 
and R. B. Kingsbury as collector of taxes of the 2d district of Texas, had 
het been contirmed, , 

That when a successor to R. B. Kingsbury did come and take charge 
oft the otticee he refused to receipt for the rolls of taxes Kingsbury had in 
his hands, but the rolls were in the ottice, and taxes collected thereon. 


es | 4 
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And the court having heard the above evidence from the defendauts, 
over the objections of the plaintiff in open court tendered, proceeded to 
render final judgment in favor of the defendants, and that they go he cee 
and e, &e., without day, & that the United States take nothing, We. dec. sum 
to all of which plaintiff in open court excepted & now tenders bil. of ex- 
ceptions, e., We, 

To certity whieh | do hereby attach my oficial signature the Tth lay 
of September, A. 1. 1885. 

kK. B. TURNER, 
f ulee, 


PHO Before signing T make the following a part of the bill tendered 
by plaintit?: 

The bond and ‘Preasury transeript above reterred to as offered tn. 
dence by plaintiff was not admitted without objection on part of def 
ants. The defendants, and especially the sureties on Kingsbury’s bend, 
made the following objections to the bond : 

I. Beeause it is not the bond of any officer known to the law, 

2. Beeause it is not the bond declared on in plaintiff's pleadings 

3. Because it is not admissible for the purpose of establishing auy jae 


— 


et mere 
, : 


bility aoalst the sureties, 

1. Because the exhibits hereto offered in evidence as a part thereat s) vow 
that the principal obligor, Kingsbury, was ineligible to hold any © hee 
under the Constitution and laws of the United States. 

To the transeript, 

Because the nature, character, substance, or purport of said statement 
not set forth in plaintifl’s petition, and said statements neither as an ox- 
hibet to said) petition nor otherwise constitutes, ino whole or in part, any 
eause of action against these defendants as sureties of said Kingsbury, vad 
for the further reason that in and by said * Exhibit A” these detencints 
as sureties and each of them are sought to be charged with and made lia- 
ble for tax-rolls and monies collected pon tax-rolls ot one lt. A. Doar , 
who by said * Exhibit A” is stvled and spoken of as the *suceessor ” in 
suid ofhee of collector of internal revenue, of the principal defend vat, 

Kingsbury. 
25] 2. Because said transeript is not admissible under the pleadings 
as evidence against defendants, 

3. Because the purported statements of account therein are eontiused 
and contradictory, and not such an account as defendants ean meet vid 
defend against. 

4. Beeause in the certificate in said transeript it purports to certify te 
the account from July 17, 1865, to October 23d, 1866, and vet the ae- 
count itself relates to transactions & items both before and after th: period 
mentioned, & so confuses these prior items & transactions with transae- 
tions & items covered by said period that defendants, as sureties, ean wot 
intelligibly meet and defend against same with respect to their liability as 
sureties, 

5, It contains items and matters not proper to be certified to in sue!) a 
transcript. 

With respect to the evidence of ef W. J. Phillips I qualified its ad- 
mission with the statement made at the time, that as there was no jury in 
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the case, I should hear the evidence for what it might be worth, and in 
rendering judgment only give it such weight and influence as it might 
legally be entitled to. 

[ further certify that the statements contained in the foregoing, which 
appear after my signature to pl'ff’s bill of exeeptions, recites traly what 
occurred on the trial of the cause. To certify all of which, I hereto 

252 set mv official signature this the 7th day of Sept., A. D. 1885. 

Kk. B. Turner, 

Judge. 
(Endorsed in the tollowing words, to wit:) No. 230, Brownsville. 
No. 1996, Austin. The United States vs. R. B. Kingsbury et al. 
ill of exception. Filed Sept. 8th, A. D. 1885. Sam Hopkins, clerk. 


253 In the honorable United States cireuit court, for the Sth = etreuit 
& western distriet of Texas, holding sessions in the city of 
Austin, Texas, at its August term, 1885. 


Uxrrep Sravres or A MERICA, ) 
ra. 
R. B. Kixasspury ETAL. } 


No. 230—1996. 


To the honorable Morrison R. Warre, 
(Ch ie pad ustioe of the Suprenv ( ourt of the United States of Ameriea: 


Now appears the United States by her attorney, and most respectfully 
says, that on the 3rd day of September, A. D. 1885, the honorable United 
States circuit, for the western district of Texas, sitting at Austin, in said 
district, in the above numbered and stvled cause, did render its tinal judg- 
ment that the plaintiff take nothing by ber suit and that defendant go 
hence without day, and further that there is manifest error and wrong in 
said aforesaid judgment, aforesaid to her great damage, and further she 
most humbly pravs for her writ of error to the said honorable United 
States circuit, and that the said aforesaid final judgment be reversed, set 
aside, and in all things annulled, and that defendants have notice hereof. 

A. J. Evans, 
U.S. Atty, Atty for PCF. 


(Endorsed in the following words, to wit:) No. 230—1996, The 
United States vs. R. B. Kingsbury et al. Petition for writ of error. 
Filed Sept. Sth, 1885. Sam Hopkins, clerk. 


254 In honorable United States cireuit court for 5th cireuit & western 
district of Texas, holding sessions in the city of Austin, at its 
August term, A. D. 1885. 
UNITED STATES ) 
re, -No. 230—996, 
R. B. Kixessury. J 
Now comes the plaintiff in the above cause and assigns error In said 
eause as follows, to wit: 7 
Ist. The court erred in not granting plaintiff her judgment upon her 
evidence of transcript of bond and Treasury transeript. 


152 UNITED STATES VS. KINGSBURY ET AL. 
2nd. The court erred in admitting evidence for defendants. See bil ef 
exceptions, 
*) . rs . . ia 7 . . | . 
rd. The court erred in granting defendants judgment. 
A. J. hv NS, 
CLS. AO y, AtOy for Per. 


2730—19965. The United! 


(Endorsed in the following words, to wit :) 
iled sept. “ti 


States vs. R.B. Kingsbury et al. Assignment of error. 
885. Sam Hopkins, clerk, 


255 Lnited States of America to Robert Bates Kingsbury or J. bb. 
Wells, jr. his att’y of record, Richard XN. Lane, and Soni 

Mussina, erecting : 

You are hereby cited and admonished to be and appear at a Suprens 
Court of the United States, to be holden at Washington on the second 
Monday of October next, pursusnt to a writ of error, filed in the elerk’- 
oftice of the cireuit court of the United States for the western district ) 
Texas, 5th circuit, sitting at Austin, wherein the United States is platute! 
and vou are defendants in error, to show cause, if any there be, why t 
judement in the said writ of error mentioned should not be correeted, anc 
speedy justice should not be done to the parties in that behalf. 

Witness the honorable Morrison It. Waite, (‘hiet-Justice of thir thie 
Supreme Court of the United States, this 10th day of Sept., in the ve: 
our Lord one thousand eight hundred and eighty-tive. 
kK. Bb. TURNER, 

CLS. Judy, 


? ‘ ° 
t ty ™ } 


Test, with seal of court, at Austin this lOth dav of Sept., A. D. | 
Sam LLOprKINs, 
f Vi / he 


26 (Iendorsed in the following words, to wit:) Original. tao Su- 

preme Court ef the United States. United States, pPth in’ err 
vs. Robert J. Kingsbury etal.. def’ts mn error, Oren’ lh Citation 
error, Issued Oth clay oft Sept., A. 1). ISS.) Sam. Hopkins, ele 
C'ame to hand this the Both day of September, A. D. TS85. at 6 o'eloe x 
}). 1. executed the ZSth day of September, A. am ISS-), delivering te 
Robert Bates Kingsbury in person a true copy of this writ, said copy be- 
ing delivered to said Kingsbury at Brownsville, Cameron County, State 
ot Texas, & west. dist. of Texas. oS. 1D. Jaekman, U.S. marshal western 
district of “Texas, by John M. Haynes, d’p’ty. 


* 


257 United States of America’ to Robert Bates Kingsbury, Win. -7. 
Phillips, Richard N. Lane, Simon Mussina, or A. J. Peeler, ois 

attornes of reeord, erecting : 
You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington on the sce nd 


Monday of October, next, pursuant to a writ of error filed in the clerk's 
othice of the cireuit court of the United-States for the western district ot 
Texas, 5th circuit, sitting at Austin, wherein the United States is pleiptitt 
and you are defendants in error, to show cause, if any there be, why the 


———— wy 


aR Na RES 


a 
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judgment in the said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Hon. Morrison R. Waite, Chiet-Justice of the Supreme 
Court of the United States, this 10th day of Sept., in the year of our 
Lord one thousand eight hundred and eighty-five. 

[SEAL | Kk. B. Turner, 

U.S. Judge. 


Test with seal of court, at Austin, this 10th day of Sept., A. D. 1885. 
SAM. Hopkins, 
Clerk. 


258 (Endorsed in the following words, to wit:) Original. In Sua- 
preme Court of the United States. United States, pf in error, vs. 
Robert B. Kingsbury et al., deft inerror, Citation inerror. Issued 10th 
day of Sept., A.D. 1885, Sam. Hopkins, clerk. Cameto hand, at Austin, 
Texas, this 14th day of Sept., 1885, and executed same day at same place, 
by delivery to the within-named A. J. Peeler, att'y of record for Simon 
Messina, defendant in error, in’ person a true copy of this writ. SD. 
Jackman, U.S. marshal W. D. Texas, by John H. Traynham, deputy. 


ATL United States of America to Robert Bates Kingsbury, Wim. J. 
Phillips, Richard N. Lane, and Simon Mussina, or his attorney of 
record, A. J Peeler, vreeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington on the seeond 
Monday of October next, pursuant to a writ of error filded in the clerk’s 
office of the circuit court of the United States for the western district of 
Texas, 5th ecireuit, sitting at Austin, wierein the United States is 
plaintiffand vou are defendants in error, to show cause, if any there be, 
why the judgment in said writ of error mentioned should not be corrected 
and speedy justice should pot be done to the parties in that behalf. 

Witness the Hon. Morrison R. Waite, Chief-Justice of the said Su- 
preme ‘ourt of the United States, this loth lav of Sept., in the vear of 
our Lord one thousand eight hundred and eighty-five. 

Kk. Bb. TURNER, 
US. Judge. 


Test with seal of court. at Austin, this 1Oth day of Sept., A 1). 1885. 
Saw. Hopkins, 


260 ( Endorsed in the following words,to wit:) Original. In the Sa- 

preme Court of the United States. United States, pliff in error, 
vs. Robert B. Kingsbury et al., defendants in error, (Orig’l.) Citation in 
error. Issued 10th day of Sept., A. D., 1885. Sam. Hopkins. Marshal's 
return. Came to band at Austin, Texas, this l4th day of September, 
1885, and executed same day, at same place, by delivering to the 
within named A. J. Peeler, att’vy of record for R. N. Lane, defendant in 
error, in person, a true copy of this writ. S. D. Jackman, U. 8. mar- 
shal/ W. 1). Texas, by John H. Traynham, deputy. 
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261 United States of America. To Robert Bates Kingsbury, VW. J. 
Phillips, Cha’s Worthington, Richard N. Lane, Samuel I’. Barr, 
and Simon Mussina, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States. to be holden at Washington on the second 
Monday of October next, pursuant to a writ of error filed in the clerk's 
office of the United States for the western district: of Texas, 5th cirenit, 
sitting at Austin, wherein the United States is plaintiff and you are le- 
fendants in error, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 

Witness the honorable Morrison R. Waite, Chief-Justice of the «aid 
Supreme Court of the United States, this 10th day of Sept., in the year 
of our Lord one thousand eight hundred and eighty-tive. 

Test with seal of court, at Austin, this 10th day of Sept., A.D. 1885. 

Sam. Hopkins 
( leek. 


(endorsed in the following words, to wit:) Original. In Suprem 
Court of the United States. United States, pl ir in error, vs. Reber 
B. Kingsbury et al., def’ts in error, Citation in error. — Is- 
262 sued LOth day of Sept., A.1). 1885. Sam. Hopkins, clerk. ( erm 
to hand at Austin, Texas, this 14th day of September, 1885, and 
executed same day at same place by delivering to the within named \. of. 
Peeler, att'y of record for Wim. J. Phillips, defendant in error, ti per- 
son, a true copy of this writ, S. D. Jackman, U.S. marshal Wo D. 
Texas, by John H. Traynham, deputy. 


2655 I, Sam. Hopkins, clerk of the cireuit court of the United States 
in and for the western district of Texas, at Austin, certify that 

the foregoing 262 written pages contain a full and true transeript of thi 
record and all the proceedings had as they appear of file and of reeord in 
this court in ease No, 230, entitled the United States rs. Robert ate: 
Kingsbury, et als. 

In witness whereof T have hereunto set my hand & seal ef court at 
Austin this Sth day of April, A.D. 1886.0 

[SEAL. | SAMUEL Hopkins, 

(Joy 


OG 4 UNITED STATES OF AMERICA. se: 


The President ot the lL nited States, to the honorable judges oft the ere iit 
eourt of the United States, 5th eireuit, in and for the western district 
of Texas, holding sessions at Austin, in said district, greeting : 


Because in the record and proceedings, as also in the rendition of the 
judgment of a plea which is in said cireuit court before vou, between 
United States, who is plaintiff, and Robert Bates Kingsbury, Wa. J. 
Phillips, Richard N. Lane, & Simon Mussina, who are defendants, No. 

on the docket of said cireuit court of the United States, sitting at 
Austin, in said district, a manifest error hath happened, to the great Cam- 
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age of the said United States, who is plaintiff in error herein, as by her 
complaint appears, 

We being willing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then under your seal, dis- 
tinctly and openly vou send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United States, 
together with this writ, so that you have the same at Washington on the 
second Monday of October next in said Supreme Court to be then and 
there held, that the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and eustoms of the United 
should be done. 

Witness the honorable Morrison R. Waite, Chief-Justice of the Supreme 
Court, the 8th day of September, in the year of our Lord one thousand 
eight hundred and eighty-five, and seal our said cireuit court at Austin, 
in the one hundred and tenth year of the Independence of the United 
States, 

[| SEAL. | Sam. Hopkins, 

(Verk of the Cirenit Court of the United Slates, 
West. List. of Teras, ut Austin, 
Allowed by E. B. Turner, 
U.S. Judge. 


(Indorsed:) In Supreme Court of the United States. The United 
States, ptf in error, vs. Robert B. Kingsbury et al. def?ts in error, 
Writ of error to Supreme Court of the United States. Issued 10th day 
of Sept., A. D. 1885.) Sam. Hopkins, clerk. 


(Indorsement on cover :) No. 28. The United States, plaintiff in er- 
ror vs. Robert Bates Kingsbury, William J. Phillips, Richard N. Lane, 
and Simon Mussina. W. Texas C. C. U.S. Filed November 3, 1886. 
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UNITED STATES VS. SAMUEL. TRADING AS SAMUEL & CO. | 


| UNITED STATES. 
Kastern District of Pennsylrania, sect . 


The President of the United States to the judges of the cireutt court of the 
United States, in and for the eastern distriet of Pennsylvania, greet- 

ine: | 
4 Because that in the record and proce ss ana alse in) the rendering of 
judgment in a suit before you, between The United States of America, 
plaint in error, and Edward Samuel, trading as Edward Samuel and 
Company, defendant in error, in a plea of trespass on the case, a mani- 
i fest error has intervened to the eredt dam: we of the said The United States 
of America, as in their complaint has been stated—-and as it is just and 
' proper that the error, if any there be, should be correeted in due manner, 
and that full and speedy justice should be done to the parties aforesaid in 
this behalf: You are hereby commanded that if judgment thereof be 
viven, then, under vour seal, vou do distinetly and openly send the reeord 
and process in the suit aforesaid. with all things conce rning them and this 
writ, so that vou have the same betore the honorable, the justices of the 
Su pre me Court of the United States, sitting at W ashington, 1). ¢ a OF the 
second Monday of October next, that, the re cord and process aforesaid be- 
ing inspected, they may cause to be done thereupon what of right ought 


SA cmt ty 


et 8 


to be done. 

Witness the honorabl Morrison Rt. Waite, (‘hief-.Justice of the Su- 
preme Court of the United States, at Philadelphia, this fourth day of De- 
cember, A.D. one thousand eight lundred and eighty-six, and in the one 
hundred and eleventh vear of the Independence of the said United States, 
Sameen Bewr., 

(7 rl: of (irenit Court U. s 


— i - ide 


| 2 Tue UNIrep STATES OF AMERICA, as? 
bo Kaware Srmuel, trading iis halward Samuel W Company, vreeting : 


You are hereby cited and admonished to be and appear at a Supreme 
( ‘ourt of the L nited Stites, to bv lrolelen ut \\ ashineton eon thi second 
Monday of Ob tober next, pursuant to a wi itoof error filed-in the clerk’s 
oflice of the etrenit court of the United States for the eastern district of 
Ponts Aine in the third erent, wherem thr lL nited States of Ame rica 


is plaintiffand vou are defendant in error, to show cause, if any there be, 


I 

why the judgment rendered against said plaintiff in error, as tn said writ 

a f of error mentioned, shall not be corrected and why speedy justice should 

not be done to the parties in th: * rr ha lf 

Witness mv hand this Z)-st « December, in the vear of our Lord 
L > —soone thousand eight hundred ber xbe six, 

| : Wa. Berier, Judge. 


3 [ aceept service of this writ for defendant in error, and direct 
thicit mv Ep Pec Panbee be entered “tor inn. 
JOHN SAMUEL, 
; 216 Sod Sf,, Philads Iphia. 
Dec. 23, 1886, 


4, — 
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j In the cireuit court of the United States in and for the eastern «>s- 
trict of Pennsylvania, in the third cireuit. 


THe UNirep STATES OF AMERICA, PLAINTIFF — ) 

in error, 

rs, ) 

EpWARD SAMUEL, TRADING 4s EDWARD SAMUEL | 
cnicl Company, 


UNITED STATES OF AMERICA, 
eastern Listrict of ie pnsylrantd, SN ? 

Pleas and proceedings before the honorable the judges of the cireuit 
court of the United States in and for the eastern district of Pennsvivaii 
in the third cireuit, of Oetober sessron, TS86. No. 3. 

[t is thus contained : 

Peat remembered that on the twenty-third day of July, in the vear of 
our Lord one thousand eight hundred and eighty-six, the United States of 

America, by its attorney, John WK. Valentine, esquire, comes into 
+) Court here and =tlCs forth theretrom a writ oft error to the district 
courtol the United States, eastern cistriet of Pennsy lvania, aga lint 
Kdward Samuel, trading as Edward Samuel and Company, whieh, with 


9 


the endorsement and return thereto, is in the words and figures followin 
to wil: 


«9% 


THe UNIrep STAtres oF AMERICA. 


, . , . . ; . 
heastern District Oo] Pennsulcania. ia 


To the judge of the distriet court of the United States tor the castern cis- 
trict of Pennsvivania, greeting : 


Because that. inthe record and process and tlso inthe rendering of judg- 
rie i) * ~uit before vou between the United States of America, plaint i 
and Edward Samuel, trading as Edward Samuel and Company, defendant, 
ina plea of trespass on the case, a manifest error has intervened tothe great 

damuave of the said United States of Ameriea as in its complaint bas 
6 been stated, and as itis just and proper that the error, if any there 

be. should be corrected in due manner and that fall and speedy jus- 
tice should be done to the party aforesaid in this behalf: 

You are hereby commanded that if judgment thereof be given, then, 
under vour seal, vou do distinetls and openly send the record and pr Por hs 
in the sutt aforesaid, with all things concerning them, and this writ, +o 
that Vou have the same hetore the honorable the judges ot the eres iit 
court of the United States, in and tor the castern distriet of Pennsviviaania, 
°in the third cireuit, sitting at Philadelphia, Pennsvivania, on the first 
Monday of October hneNxt (1 SS86), that, the reeord anil process aforesaid 
being inspected, they may cause what of right ought to be done. 

Witness the honorable Morrison R. Waite, Chief-Justice of the Su- 
preme Court of the United States, at Philadelphia, this 23rd day of uly, 
A. 1). T8886, and in the 111th vear of the [ndependence of the said United 
States. 

[SEAL. ] SAMUEL BELL, 

Clerk Cirewt Court, Us. 
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i (Endorsed :) The United States of America, plaintiffs in error, 
vs. Edward Samuel, trading, &c., detendants in error, Writ of 
error. Brought into clerk’s office, dist. et. U. States, Oct. 2, 1886, 


S THe UNirep STrates OF AMERICA, 
hast rie District of i nnsylrania, 88? 


To Edward Samuel, trading as Edward Samuel and Company, greeting : 


You are hereby cited and admonished to be and appear at a eireuit court 
of the United States, in and for the eastern district of Pennsylvania, in 
the third eirenit, to be holden at Philadelphia on the first Monday of 
October next (1886), pursuant to a writ of error filed in the clerk’s office 
of the distriet court of the United States tor the eastern district of Penn- 
<Vivania, wherein the United States of America is plaintiff in error and 
you are defendant in error, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned shall not be corrected and speedy 


justice should not be done to the prurties in that behalf. 


Griven under Hi hand this 23 day of July, A. D. 1886. 
Wa. Burier, Judge. 


4 (Endorsed :) [accept service of within writand request the clerk 

ofthe court to enter my appearance for d@ft. John Samuel, att’y 
for d’t't. Sep. 10, 1886. 3 Oet., sess. 1886. CLC. USS. E. D. of Pa. 
The United States of America, plaintiffs in errer, vs. Edward Samuel, trad- 
ing, &e. Citation. Brought into clerk's office dist. et. UL States, Oet. 2, 
ISS6. 


lt) In the district court of the United States for the eastern district of 
Pennsylvania, of May sessions, S80. No. 50. 


Pleas hy fore thee honorabhl thi j slepe Oo] said court, 
It is thas contained: 
Is THIS Contather. : 


Tue UNItep States OF AMERICA } 
re. 

EDWARD SAMUEL, TRADING As Ep- 
ward Samuel and Company, | 


Siummotls cause, 


Be it remembered that on the 4th day of June, A. D. 1880, upon pre- 
cipe filed by John K. Valentine, esq., attorney for the United States for 
the eastern district of Pennsvivania, a writ of summons case issued, which, 
with the marshal’s return thereto, is in the words and figures following, 


to wit: 


1] UNITED STATES. 
Lastern District of Pennsylvania, ss: 


The President of the United States to the marshal of the eastern district 
of Pennsylvania, greeting: 


We command you that you sammnton Kdward Samuel, trading as 
Edward Samuel and Company, late of vour district, if he may be found 
sade therein, so that he be and appear before the judge of the district 
[SEAL. ] court of the United States for the eastern district of Pennsvl- 
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vania, at a session of the same court to be holden at Philadelphia, on the 
first Monday of June inst., to answer to the United States of America 
of a plea of trespass on the case, &e. And have you then there this writ. 

Witness the honorable William Butler, judge of said court, at Phila- 
delphia, this fourth day of June, A.D. 1880, and in the one hundred and 
fourth year of the Independence of the United States. 

w. W. Crala, 
Pro Clerk oF District Court 


lv JuNE 5, 18s 
Served by giving a true and attested copy of the within writ t 
Edward Samuel. and making known the contents thereof to him. 
So answers 
JAMES N. KERNS, 
CS. Marshea/ 
Per C, McCormick, 
Lh pr ‘y 
13} And afterwards, la) Wit.on the  Gth day ivf January, A. 1). |s “| 
John WK. Valentine, esq., attornes as aforesaid, declared against the 
said Edward Samuel, trading as Kdward Samuel and Company, in his ple 
aforessid, in the words and figures following, to wit: 


In the district Court of the lL nited States for the enstern district ot Pe li- 
<vivanin. of Mav sess... ] SS. No. 30. 


[ NITED STATES 
ms, 


EpwaARp SAMUEL ET AL. } 
EASTERN Dust. oF PENNA.. ax: 


Kadward Samuel, trading as Edward Samuel and Company, defendant, 
late of the district aforesaid, was summoned to answer the United Starces 
of Amerten, plaintiths, of a ples ot tyre Spiiss On the ease, AC, 

Whereupon the said plaintitix, by Jolin NK. Valentine, esquire, their 

forney, complain for that, wheres. 
14 And also for that whereas the detendant on the tourth dav «ft 
November, in the vear ot our Lord one thousand eight hundred 
and seventy-nine, at the county aforesaid, was indebted to the plaintiff in 
tive thowssnel dollars lor woods, then sinned thi re ~old sini delivered by 
plaintitls to the defendant at his reqtlest, ) 

And also in the further sum of five thousand dollars tor woods hen 
and there bargained and sold by the plaintifis to the defendant at his rc- 
quest, | 

And also in the turther sum of tive thousand dollars for work then 
and there done and materials tor the same provided by the plaintiffs tor 
the defendant at his request, 

And also in the turther sum of five thousand dollars tor money then 
and there lent Ly the plaintiffs to the defendant at his request, 

And also in the further sum of five thousand dollars for money then 
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and there paid by the plaintiffs for the use of the defendant at his 
15 request, 

And also in the further sum of five thousand dollars for money 
then and there had and received by the defendant for the use of the plaint- 
iffs. 

And also in the further sum of five thousand dollars tor money found 
to be due from the detendant to the plaintiffs on an account then and there 
stated between them, 

And also in the further sum of five thousand dollars for interest then 
and there due and pavable for the forbearance by the plaintiffs at the de- 
fndants request, for moneys before then due and owing from the defend- 
ant to the plarntiths, 

And also inthe further sum of tive thousand dollars, like lawful money, 
then and there due to the said plaintitts ty the sid defendants for cus- 

toms duties upon a certain importation of serap-iron, to wit, one 
lt hundred and one tons seven hundred-weight of serap-iron, im- 

ported into the United States at the port of Boston, from the port 
of Wi | Plartl prowl, in thre steiner S&S. OS, Averill, sand elstoths dluties then 
and there amounting to the sum of sixteen hundred and thirty-seven dol- 
lars and ninety-four cents, ° 

And also in the further sum of five thousand dollars, like lawful money, 
thenand there dne tothe said plaintiffs trom the said defendants by reason 
of the failure of the said detendants to pay to the said plaintiffs the sum of 
sixteen hundred and thivty-seven dollars and ninety-four cents then and 
there lie DS the said defendant to the std plaintiffs for customs duties 
th pyon a cortain Importation cnt scrap-iron, fe wit, one hundred and one tons 
Seven hundred-werght cyt <erap-1ron, liported by said defendants into 
the L nited States at the prone of 1} ston, from the port of West Hartlepool, 

in the ste;nmer S. S. Ave rill. 
17 And the defendant afterwards, to wit, on the day and year last 

aforesaid, at the county aforesaid, In consideration of the several 
last-mentioned premises, respectively, then and there promised the plaint- 
it? tw pay thy ri the “sd =v ral last-mentionec Honeys, respectively, on 
request; vet the detendant hath disrevarded his promises, and hath not 
pric any of the siitd Prbeotar Vs, or cht part thereof, tw the damage of the 
plaintiff five theotmssane dollars. 

And thi refore thi \ bring uit, NOC, 

Joun K. VALENTINE, 
Attorney for the United States. 


And afterwards, to wit, on the loth dav of February, A. 1). 1881. the 
said defendant. Edward Samuel. trading as Edward Simuel and 
1s Company, by his attorney, John Samuel, esq., makes his plea in 
the words followmeg, to wit: 
Defendant pleads bend ASSUT pst, 
JouN SAMUEL, 


kor Def't. 


And afterwards, to wit, on the 25th day of February, A. D. 1886, it is 
ordered that a jury come and trv the issue joined in this case. 
And thereupon, on the same day, come the parties aforesaid, by their 
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attorneys aforesaid, and the jurors of the jury aforesaid, being called, lik 
Wise eome, to wit, 


l. John S. Davis, 7. Ellis Bachman, 

2. Philip Wright, S. Amandus Lutz, 

o red k James, 2%. Win. MM. iieobs, 

4. Chas. W. Higeins, lO. John EE. Weitzel, 

), Knews Finney, 11. Sam’l G. De Turk, 

6. Henry C. Travilla, I2. Abraham Sorner, 

19 who are duly impanelled, returned, chosen, trred, and sworn ot 


affirmed to speak the truth in the issue joined in this cause between 
the United States of America, plaintiff, and Edward Samuel, trading 
Fdward Samuel and Company, defendant. 

And afterwards, to wit, on the 26th dav of February, A.D. D886, 
jurors aforesaid, Lipon thei oaths canna aflirmations aforesaid, do SAV Lib! 
Upon the issue joined In this cause they tind for the defendant. 

And afterwaicds, to wit, on the 2nd day of Mareh, A. D. 1886, come. 
John K. Valentine. esq., attorney for the United States, and moves th 
court for a new trial, and assiens the following reasons ip <upport thereat 

|. That as the evidenee showed that there was no protest with 

20) ten days after the ascertainment and liquidation of the duty, (lie 

ascertainment and liquidation was final and conelusive as to. thie 
amount of the duty, and the jurv should) have been so instrueted, 

2. ‘That as the evidence showed that the asc rtalment and licguidati i 
were made on the J4th dav of December, Is7%, and that no protest ids 
made until the 7th day of January, 1880, this protest was not made within 
the time required ‘by law, and therefore the ascertainment and liquidat on 
were final and conclusive as to the amount of the duty, and the jury should 
have been so instructed, 

3. That the protest did not set forth, distinetly and specifically, the 

erounds of objection to the collector's decision as required by law, 
21 and that therefore the ascertainment and liquidation were final and 
conclusive, and the jury should have been so instrueted, 

1, That as no appeal was made in the ease the jury should have bec: 
Instructed that the ascertainment and liquidation were final and conclusiv: 
as to the amount of the duty. 

5. That the veratet was avainst the law, 

6. That the verdict was against the evidenee., 

And afterwards, to wit, on the 23rd and 24th davs of June, A.D. D886, 
the Calise Is lye ara by the court Lh pdon the “id motion of the L nited State . 
plaintiff, for a new trial and on the reasons in support thereof, and att 

argument thereon by the counsel for the respective parties, plaint- 
22 if and defendant, the new trial is refused, and the reasons are 
dismissed, 

And thereupon it ts considered and adjudged that the said plaintiffs, the 
United States of America, take nothing by their said writ, and that the 
said detendant, Edward Samuel, trading as Edward Samuel and Com- 
pany, do go thereot without day. 

And afterwards, to wit, on the 2nd day of October, A. D, 1886, a bill 
of exceptions, duly signed by the honorable the judge of the court here, 
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as also an assignment of errors, and a prayer for reversal of judgment 
being filed, are in the words and figures following, to wit: 


23 In the district court of the United States for the eastern district 
of Pennsvivania. Of May session, ISSO. No. 30. 


THe Unxirep STates oF AMERICA 


Ux, 
EDWARD SAMUEL, TRADING As Ep- | 
id Samuel and Company. | 


Be it remembered, that in the said term of May, A. D. 1880, came the 
said plaintitl Into the std court and Hupleaded the sad detendant in a 
certain plea of trespass on the ease, &e.; in which the said plaintiff de- 
clared (prout narr..) and the said defendant pleaded (prout pleas.) And 
thereupon issue was joined between them, 

And afterwards, to wit. ata sessionof said court, held at the distriet afore- 
said, betore the honorable William Butler, judge of the sail court, on 
Thursday, the twenty-fifth day of February, A. D. 1886, the aforesaid 
issue between the said parties came to be tried by it yury of the said dis- 
trict forthat purpose duly impanvelled (prout list of jurors ;) at which day 
came as well the said plaintiff as the said defendant, by their respeetive 
attorneys ; and the jurors of the jury empanvelled to try the said issue, 
being also called, came and were then and there in due manner chosen, and 
sworn or affirmed, to try the said issue; and upon the trial the counsel of 
the said plaintifl offered and read in evidence the deposition of witnesses 
taken on the 2nd and Srd days of December, 1885, at Boston, in the State 
of Massachusetts, before Henry L. Hallett, a commissioner of the cireuit 
court of the United States for the district of Massachusetts, as follows : 


24 District court of the United States for the eastern district of Penn- 
“vivanta. 


ik UNirep STATES | 

rr, 

EPWARD SAMUEL, TRADING AS EDWARD SAM- { 
uel & Co, 


UNITED STATES OF AMERICA, 
District of Massachusetts : 

Be it remembered that on the 2nd and 3rd days of December, A. D 
1885, at Boston, in said district, before me, Henry 1. Hallett, a commis- 
sioner in, of the ecrreuit court of the United States for the distriet of Mas- 
sachusetts, personally appeared Joseph HH. Barnes, William Monroe, 
George W. Whall, John M. Fiske, and George Keves, witnesses for the 
Lnited States in the above-entitled cause, and the said witnesses being first 

duly «worn to testify the whole truth relative to the issue, did 
25 vive the several depositions hereto annexed, which were by them 
read over and signed in my presence, 

| certify that these depositions hereto annexed were taken in pursuance 
of a notice, a copy of which is hereto annexed, served on John Samuel, 
esq., of counsel for the defendant. 
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- 


That the said Samu:! was present at the taking of said depositions on 
behalf ef the defendant, and that George P. Sanger, esq., attended as coun- 
sel for the U.S. 

I have retained the said deposition ino my possession tor the purpose 
forwarding the same to the court for which they were taken. 

I further certify that | am not of counsel and have neo interest im si 
suit. 

[n testimony whereof T have hereto set my hand and seal this Sth : 
of Decembe P. Me 1). ISS). 

[SEAL | Hexry L. HALLETT, 

U.S. Commiss’r, Mass. Dist, 


ae 


— 
* 


4) 1) position of Winriamw Munroe. tn answer to interrogator: 
propotneed by Geo, PL Sanger, esq., of counsel for the United 
States, Dee, 2. BB.) 


1. Int. What is vour name, age, and occupation, and residence ? 

Ans. Win. Manroe: ave. 39: Lam a custom-house broker, and res 
in Belmont: Tama member of the firm of Stone and Downer, and \; 
so ip TST, 

De ne Lic Vou ever see these pRtpers, * fexhibit a” anc “to exhibit | 
and, if so, when didi vou first see them? 

Ans. shoudl “il Wwe received ee boxhiabut A” (on) November +4 IS% } 
Pimade up Extibit BY? from * exhibit A on the same cas I wi 

read what IT wrote of © Exhibit BL” viz: * FE. Samuel & Co. S.™ 
21 Averill, Westhartlepool, Nov. 4,779. Lot of wrought serap tres 

101.7.0.0 tons. £428 10s, 4d. KE. Samuel & Co. W. Munroe, 
att'y.” This is all T wrote on the puiper, (on the back of the exhibii 
my oath, written cnn sored Ly me betore Deputy Collector Barnes, AY 
12, 1879. 

3. Tot. [no making this entry and oath vou were acting as the att'y of 
whom ” 

Ans. kk. Samuel & Co., the det (ts in this ease. 

bo Tnt. Died you ever see the paper before now shown vou and marked 


a 
“ 


“exhibit Cs” and. if so. when and under what circumstances ? 
\ns. TP should sav that T received it some time in Januarv, L880.) We 
received this to cancel a bond; it is necessary to have ‘the owner's oath on 
the entry; when [ presented “ Exhibit BB? it had not the owne 
28 oath thereon: | eave a bend signed EK. Samuel & Co... bv WY. 
Munroe, attv, to produce that oath. This paper, * Exhibit C,” is 
that oath, nal when it was cde livered at the custo m-louse the boevracl Wile 
eaneelled, Jan... ISSO, as appears by the stainp oon the taee of “ Exhibit 
gg 
(The Exhibits A, BL & Care offercd and put in evidence, to be attached 
to the depositions How taken, ) 
». Int. Do vou know where the Averill discharged this iron? 
Ans. Caswell whart, Charlestown district. 


¢ 


Wa. Munroe, 


- 


@ 
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29 Deposition of Josepu H. Barnes, in answer to interrogatories 


propounded by Crew, i. Sanyer, CSq., of counsel for the United 
States, (Dee, 2, 188,.) 


| [nt, What Is Vour hiithe, ave, ane ocecupation, and re sidence? 

Ans. Joseph TW. Barnes; Tam 52; 1 am deputy collector of customs 
for the port of Boston; reside in Boston. 

2. lint. blow long have vou been such deputy collector 4 

\us. Since Mareh, S74. 

3. Tat. Were vou on dutv in November and December, IS79? 

Ans. I was. 

1, Int. Please look at these pipers marked “* Exhibit A” and “Exhibit 
ge sand “tate what thes are, 

Ans. Eexhibit A isan invoice covering certain wrought serap tron 

30 as per tivelee, consigned to Messrs. E. Samuel & Co., Philadelphia, 

certified by the cousul of the U.S. at) London, England, on Oc- 

tober 2l<t. IS79. the consular invetece number being 1140. % Exhibit 

B” is an inward foreign entry, made by E. Samuel & Co., presented at the 

Boston custom-house November 12. 1879, by Wim. Munroe, att 'y for Kk. 

Samuel & o., ana CrVe ring an Importation by the steamer “Averill,” aur- 

rived Nov. 4th, IS79, said Importation heine entered as a lot of w rought 
serep iron; the manttest number on both papers is 2158, 

> Int. When did vou first see those papers, under what circumstances, 
and what was done” 

Ans. rom the record, caniel bet freon) rh recolleetion of eCourse, | first 
saw those papers November 12, 1879, at which time Sir, Win. Munroe, 

the atty for KE. Samuel & Co., presented them to me for the pur- 
31 pose of having the oath administered, and I] did) administer the 

oath to said: Munroe on that day, Now, 12, 1879, as appears by my 
eertifieate on Exhibit Bo My certificate on “Exhibit A” indieates that 
the woods therein deseribed were duly entered at the eustom house Nov. 
12, 187%. | 

ty. Int. What course do these papers take after thes leave vou? 

Ans. Ordinarily they go into the hands of an entry clerk, so called, 
Whe examines nel CORD PMAPEs the prety rs, observing whether the entry is 
made to conform with the invoice, noting upon each the rate of duty to 
Which these goods are supposed to be subject, and placing upon the papers, 
various marks and memorandums in the line of his duty. This is the 
ordinary eolrse ° bout sometimes they are examined by the clerk before 

coming te the dey its collector: either course is allowed, There is 
2 a memorandum on both exhibits, Ex.onwh'f, M.A. MM.” The 

initials, M.A. M. are the initials of Martin A. Munroe, and at 
that time entiryv clerk at the Boston custom-house . and the memorandums 
are to the best of my knowledge and belief in M. Munroe’s handwriting, 
and the memorandum means that the appraiser is to examine the goods 
on the whart, 

Cross-examination by JoHN SAMUEL, for def't: 

7. X Int. Besides the words, “ Ex. on wh’f, M. A. M..” on “ Exhibit 
A” are the words in blue ink “ Rate ch’g’d as per report,” and at the 
bottom of the exhibit in red ink the following: “ Boston, Nov. 18, 1879. 
Note change in rate. Estimated T. 67% ewt., new punchings, clippings, 


; 
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and bar ends, le per Ib; estimated 33/7 16/7, old serap tron 88 per 

3. ton.” Were both these memorandums on the exhibit when it firs! 
came into vour hands? 

Ans. | know perfectly well from the nature of the business they eould 

not have been there. They form no part of the original invoice. Th 

were made by custom-house officials. The words in blue ink, * Noticed 


1,” were also made by a custom-house official. 

8. X Int. On Exhibit BY? the inward foreign entry, was anv of 
writing or figures on its face in blue ink on it when first presented to vou, 
or afterwards made by custom-house offictals ? 


Ans. Apparently none of the writing or figures in blne ink were oy j 
when first presented to me, but sueh writings and figures were made 9! 
terwards by custom-house officials « such would be the usual course of | 


ecedare and To see nothing in the case to tndieate that the usual 
34 eourse Was not followed, 
» za Int. What do the red stamp on face of * lexhaibit i 
custom-house, Boston, paid Nov. 12, 1879, de,” mean’? 
Ans. li rest thaset the cashier cat the costom-house colleeted on 
date named in the stamp the estimated duties on the merehandise, 
lO, N dnt. That would mean, would it not, that that monev Wits mid 
after the weighing of the iron by the custom-house weigher, which resu ted 


— 


In the shortage of over eieht tons from. the original invoice as show! 
the blue figures on “ Exhibit B?” 
Ans. No. sir: it wonld not indieate that. 


ll. N dnt. Could that payment have been made before the welling 
of the tron by the custom: house wergher ‘ 
oe) Ans. Yes, sir: it could be. and ordinarily Is, 


~~ 
~ 
’ 


. 2 ee. 2 Vou sav that the custom is to reeeive the adh 
which are collected oon) roads In weight before tha woods are weighed 

Ans. Yes, sir; that is the custom. To may add that it ts the custo: 
receive the duties in the first instanee on the wellit iis named in the in- 
voice : sina later, that is to suv, after the woods have been weighed D i ait 
UL S. weigher, and the account with the importer is then adjusted on ch 


—_— 


basis of the weigher’s return. 

5. N Int. Is there nothing on © Exhibit B” whieh enables vou to sa 
whether the payment of Nov. 12 was made before or after the weigh: 
return’? 

Ans. There is that on * Exhibit B” which enables me te sas 

Ot) that the pRUVINEnE On Nov. 12 was made betore the woods % f 

werohed, or cit lest before the welgher's return had been a res! 

upon, Tn other words, the payment of Nov. 12, 1879, is ao payrient 

upon the weight of the iron, as stated ino the invoice, and is) known at 
the custom-house as the estimated duty on the invoice weight. 

lft. N Int. What does the red stamp on “ Exhibit B, examined Nov 
12,1879,” mean? 

Ans. lt Heiss threat the pRUper having passed the colleetor’s othee cul thie 
custom-house was on Noy. 12th, i879, examined and veritied at the maya! 
office in the Boston custoim-lhouse. 

Joseru EH. BARNE- 


a Ty 


Ca A Naa sll TEM, 
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37 Depositions of Grorce F. WHALL, in answer to inte rrogatories 
propounded by George P. Sanger, esq., of counsel for the United 

States (Dec. 2, 1885). 


1. Int. What is your name, age, occupation, and residence ? 
Ans. George F. Whall; age, 66; [am an inspector in the Boston eus- 
tom-house: reside in Needham, Mass. 
2. Int. Were vou in the Boston custom-house in 1879 & 780; and, if 
$0, in what capac itv? 
wus. Yes, sir: | was a U.S. weigher. 
Int. W wee or tot you welly d the cargo of the steamer * Averill,” 
that arrived in Boston some time in Nov., 1879” 
Ans. Yes, sir; FE did, and made report upon it. 
Int. Will vou look at the paper marked “ Exhibit D” and see what 


The paper is put in evidence. 
Os Ans. It is my return as wel: gher of what I weighed out of the 
“Averill; my return is dated Nov. 26, 1879. 

» Int. Did vou weigh any merchandise said to be consigned to E, 
Samuel & Co.; if vou did, what was the merchandise and what its 
weight? 

Ans. Yes, sir; [ did; it was serap-iron ; its weight was 95 tons 1 ewt. 
1 quarter and 26 Ibs, 

6. Tut. Did vou make all the figures on that return? 

Ans. I did not. 

7. Int. By whom were those figures made, or any of them * 

Ans. All the figures made in the same ink as my signature were made 

by my clerk ; those in blue and red ink were made by other parties, 
Ov S. Int. What did vou have to do in the making of that return, 

ancl \W leat do vou know about the correct ss of the fivures given by 
your clerk 

Ans. All the weigher’s returns have to be signed by the weighers; be- 
fore he signs his return there is a doek-book with all the figures and per- 
mits called for on the vessel, and that book is examined by my elerk, and 
then by myself; then it goes up into the surveyor’s department, where it 
is re-examined : then it rots Into the naval othee, re-examined there again, 
then returned to my desk, and if found correct the return ts made to cor- 
respond with the book. 

(Mr. Samuel, on behalf of the det’t, objects to the weigher’s return as 
evidence, as not be ing the best evidence of the facts therein contained, 
but being made up by a clerk from entries in a dock-book.) 

10) 0, Int. Who was your clerk at that time ? 
Ans. | don’t recollect. 

lO. Int. Were vou present at any of the time of the discharge of the 
scrap-iron from the “Averill” ? 

Ans. ] Was. 

Int. Whether it was all discharged on one day or on different days ? 

Ans. I don’t recollect. . 

12. Int. Whether this return, “* Exhibit D.” is your official return of 
the weighing of that vessel ? 

Ans. It is. 


; 


A AC ae 


12. ~—s UNITED STATES VS. SAMUEL, TRADING AS SAMUEL & CO, 


13. Int. Whether in weighing this serap-iron it comes all at onee fron 


the vessel? 
Ans. Tean’t say. [didn’t weigh it until it was all on the wharf. 
didn’t begin to weigh it until then, if mv memory serves me rigl 
4) l4. TInt. Did vou weigh any of it yourself personally ? 
Ans. No, sir. 


(‘ross-examination by JOH VN SAMUEL. lsq., for det’t : 


1S. X lit. Who did wereh it r 


Ans. It was weiehed on teams and carts by two or three of MY iissist- 


ants. 

16. N Int. Name them and give their residences, 

Ans. J. EL. Edwards, of Charlestown, he is now an assistant weig ver 
the custom-house. | think, but am not sure, that George TH. Wheel 


was one. He is now at work at the custom-house: [Pam not sure wl. 


the third Qe’ Wits, if | head Corie’, 
I7. X Int. When did vou commence weighing the iron; T mean tl 
date? 


4? Ans. That I eouldn’t SUV because we had to wait for cars apc 


tenis, 
18. X Int. Can vou say how long after the vessel ceased discharyi 
you commenced to weigh ? 
Ans. No, | ean not: but | think it was some time. 
19. A Int. Plow soon after vou ceased weighing was this genero| 
turn made up by vour clerk from the doek-book ’ 
Ans. | don't reeolleet, 
20. NX Int. Who made the entries in the doek-book ? 
Ans. The assistant weigher who weighed the cargo, one of the tw 
have mentioned, 
21. N Int. When this return is made in this wav. the man whe acti 
ally weighed made the entries in the dock-book. vour clerk 1 
4° the dock-book and from it made tty) the horures on this return, whic! 
vou then stoned, I< this correct ? 
Ans. Yes, sir; after the papers had gone through the hands T bay 
mentioned, 
22. X Tot. You were at Caswell’s whart and saw this <erap-iron 
Ans. Yes; a great many times, 
25. X Int. There were two invoices of serap-iron on the Averill, wo 
there theot. 
Ans. Yes, sir. 
24. XN Ent. Did vou sce all the serap-iron that was taken out of tb 
Averill before vour assistants began to weigh it? 


Ans, Theve was some of it that was covered up by pieces of board ane 
rubbish so that [T couldn't see it at all, and IT think there was some «to. 
on it. 

25. NX Int. Was all the iron that came out of the Averill, that 
14 Is to say, Bingham’s lot and Samuel's lot, lving together, or wer 
the two Invoices kept separate and apart on the wharf? 

Ans. I get my information from the inspector; he says this fot 1 
Bingham’s and that lot is Samuel's. There were three piles. 

26, X Int. You have said that vou saw the serap-iron which came out 
of the Averill lying on Caswell’s whart. Can not vou state whether thy: 


s 


, 
t 
: 
; 
: 
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separate invoices mentioned in your general return were separate on the 
whart ? 

Ans. I went by what the inspector told me; that was my authority to 
weigh. 

27. X Int. Who was the Inspector 

Ans. I don’t recollect. 

28. X Int. Was all the scrap-iron weighed on Caswell’s wharf? 

Ans. No, sir: it was not. 
15 20, N Int. Where was that which was not weighed on the wharf 
weighed ? 

Ans. I think the ear-load was weighed on the Fitehburg road. 

30. NX Int. Was there more than one ear-load which was not weighed 
on the wharf? 

Ans. I don’t think there was ; but [couldn't say for certain, for the other 
lot was weighed in cars. It’s a lone time for me to recolleet. 

$1. NX Int. Which serap-iron was first weighed, that of Bingham’s or 
that of Samuel ” 

\ns. | couldn't say. 

52. NX Lnt. Deseribe, as best vou can, the appearance of this serap-iron 
on the wharf. Was it strewn about or all in one place? 


Ans. It was in three places. There was the staging which was 
46 on the whart and went over the hatel of the vessel: then the tron 


was taken up out of the vessel, the small iron was put in tubs and 
then was wheeled on this staging inte a shed and dumped over on the side, 
then when they came across the large pieces they were thrown over on the 
opposite side of the stage; then on the forward or the after part of the 
steamer—lI can’t sav which wav it laid—there was another lot of iron that 
was d miped on another pear of the whart in the same wity. ‘There were 
two parts to Caswell’s wharf, with the dock and water between them ; the 
third pile was on the other part of the whart. 


(Deposition suspended,  Restuumed 3rd, *S5.) 


‘) ‘> 
be? 


X Int. Was all the tron which was taken from the steamer Averill, 
Bingham’s lot and Samuels lot, comprised in the three piles vou have 
mentioned in vour last answer? 
47 Ans. That was all I know anything about. 
34. NX Int. From which one of those three piles did you take 
Samuel's iron to be weighed ” 

Apes. rom thre pile aot) the other part ot thre dock, where there Wiis but 
one pile. 

35. N Int. All the tron which vou weighed for Samuel’s lot. 93 tons 
and over, came from that pile, didn't it ? 

Ans. That I couldn't sav; [T wasn’t present at the loading of all the 
iron on the ear or on the teams. In consequence of orders given me by 
the Inspector I don't begin te welgh until the Inspector points out the dif- 
ferent lots, suv, of Iron, to be welghed., This iron—I can't “ALY all, for 
some of it went overboard —was put on cars and teams, which the Gov’t 

had no contro] over, and was teamed off to be weighed, It was 
1s weighed by some of my assistants, or thev saw it weighed. 
36. X Int. Did the inspector point out to you the pile from 
which Samuel’s iron was to be taken ” 
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Ans. Yes, sir, he did; the single pile on the other side of the whiar’, 
37. X Int. How big a pile ; how high, how broad ? 
Ans. To the best of miyv recollection (to 8 feet high, parts of it 


couldn't sav how broad: some of the larger iron extended down the wharf 


some length. 

38. NX Int. How was that pile made tip); pretty much of large TuED, 
some small tron, or how? 

Ans. It was made up of small and large together ; the largest piece 
they tricd to keep separate as much as they could. 

39. XN Int. Was any of that iron taken there in tubs, as vou have ce- 
seribed the first piled on the stuging rs , 

Ans. Yes, sir. 
4) 1), \ lit, Was that irom in the condition. that vou have 
scribed when Mr. Neves, from the appraiser's office, saw i 

Ans. I couldnt sav; T saw Mr. WKeves over there several times 

fl. N Int. Did the 95 tons and over of Samuel's lot exhaust the whose 
of that pile or was some Jeft atter his was taken away ? 

Ans. When [ went over to look there was no iron left there. 

1. XN Tot. That is not an answer to my question, Please sav whether 
you know whether there was any iron left after Samuel's lot was taken 
from that pile, 

Ans. No; they were several davs in removing this ironand T went over 
several times, Onee they told me they had taken all and | found some 


a 


more threat Wills covered ity) with boards and rubbish. 
— - It. Dy Vou mean ich Say that the welchit oft th Witere 
AO) pile on the other part of the whart was 95 tons 1 ewt. 1 qr. 2h 
iba, ? 

Ans. | do: according to my return. 

Mt. N dnt. And that there was nothing in that pile but Samue.- 

Ans. | ean t answer that qt =tion, 

I>. NX Tut. You have said that vou vourself did not weigh this ‘ron ; 
how, then, deo Vou know tlasat these 25 Laotis | CW. | qr, WN AT Ibs, vis tire 
weight of the whole of that particular pile of iron? 

Ans. That was the weight that was returned by my assistant wes iers 
and those that had permission to give weights. 

16. XN Int. Where is that return ? 

Ans, This is it: “ Exhibit DL” 
47. XN Int. * Exiibit ID” shows that Samuel’s lot weighed 93 ton: 


ewt. | qr. 26 Ibs., but does not show that that was the weigh! of the 


1 Whole pile of the tren on the othe r side of the whart. Llow da Vou 
know t hasat that was the wereht oft that whole pile? 

Ans. By mv assistant weighers returns, less one & a half per cent, 
dirt. 

48. X Int. Where are those returns’ Produce them. 

Ans. [ suppose they are in the docek-book., 

4, \ [nt. Produee the docek-book. 

Ans. This Is it | witness produces il book |. 

50. N Int. Will vou point out in this book the entry or entries wl 
show that the 953 tons 1 ewt. | qr, "6 Ibs... Samuel's lot. was the whale of 
that pile on the other side of the wharf ? 


“” 


Ans. | Witness points to two pages in the book.) (Mr. Samuel requests 


fei lp Sy aie RDA ech OR ES OR AlN = EN ei. tee Mea apis 
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the commissioner to annex to this deposition, as Exhibit F, a copy of the 
two pages indicated by the witness, certified by the commissioner.) 

51 X Int. Were these goods weighed when they came out of the ves- 

s¢l—this iron ? 
2 Ans. No, sir. 
52. X Int. When and how was this iron weighed—I mean the 
pile we are talking about ? 

Ans. I am talking of Samuel’s iron, and nobody's else. One car-load 
was weighed on the seales of the Fitehburg R. R. The balance was 
weiched on Caswell’s whart, on teams. 

53. X Int. Then it was not until the time the iron was about to be re- 
moved trom the whart that it was weighed, is that so” 

Ans. lt Wills welghed when if Wils removed, 

D4. X TInt. On the earts of the parties who sent for it? 

Ans. Yes, sir. 

55. X TInt. Who weighed the car-load that was weighed on the seales of 
the Fitehbure R. Re? 

Ans. | dont recollect, 
53 D6. NX Int. Was it a custem-house official or an employe of the 
ee, 

Ans. It was an assistant welgher of the custom-house : that Is, he saw 
il welghed or Wwe iohed it. 

57. XN Int. Were vou present when that weighing was done? 
Ans. | was not, 
ds. NX Int. How do vou know that the assistant weigher either weighed 
saw that ear-load weighed ” 
Ans. Because | tolcl him touwe canned attend te it, 
59. AX Int. Ana that’s all vou know about that weighing”? 
Ans. No. sir: [T know that he weiehed it because he returned me the 
‘oss, tare, and net, 
60. N Int. And that is all vou know of the. weighing of the Fitehburg 
ear-load, is it? 
Ans. Yes, sir. 

54 61. N Int. You have stated in vour eross-examination that this 

iron was weighed by J. H. Edwards and, vou think, George H. 
Wheeler, and perhaps another whose name vou cannot recollect. On the 
hack of the weigher’s general return of cargo I find the words “ weighed 
by S.C. Wright ;” explain the diserepaney, 

Ans. On this steamer, tt seems, | had four assistant weighers. Sometimes 
one assistant weigher would commence to weigh some articles and, before 
he riot through, | would le oblived to poent (ol) several different assistant 
weighers, and on this steamer, it seems by the dock-book [which the wit- 
ness examines |, that S.C. Wright, J. H. Edwards, J. G. Wellington, and 
I think that | had another one, were at work on the steamer; but I can- 
not say that all or which of them attended to the weighing of the Sam- 
uel iron. Then I had also Mr. Nash, a sworn weigher, to give and make 

weights, by permission of the colleetor, 


or 


ae 


ir 
_ 


De Direct resumed by Mir. SANGER: 

62. Redirect. By whom was the iron hoisted from the vessel and 
placed upon the whart? 
Ans. By the stevedore’s men. 
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63. Redirect. At whose expense was this done? 

Ans. [I don’t know; it was done at the expense of the U.S. 

64. Redirect. Was it done under the supervision of any customs officer ; 
and, if so, by Whom? 

Ans. Yes, sir; by U.S. inspectors. 

65. Redirect. By whom and at whose expense was the iron loaded into 
the car and upon the carts ? 

Ans. I don’t know; but not at the expense of the U.S. 

66. Redirect. T notice on the dock-book, on the first page on the right- 

hand top marci, the letters wee 1). oo 7 W hat do they stand tor? 
Db Ans. Duty paid permit, 
GEO. F. WHALL. 


Deposition of Jonun M, isk, In answer to iInterrovatories propounded 
by Geo, P. Sanger, esq., of counsel for the United* States. (Dee. 2, 
ISS5.) 

res, occupation, and residence ? 

Ans. John M. Fiske; age, 50; Tam the comptroller’ prineipal clerk in 

Boston etistotm-lous : have ne i connected with the custom-lhouse sinee 


I. Int. What is vour name, a 


P8653: i TS7! ame SO) wres ~peetal le puty collector, the principal One: 
re ste in { ‘sp borredore , Mass, 

57 2. Tnt. Will vou look at * Exhibit A’ and * Exhibit B:” have 
Vou seen them beta nae 

Ans. | have: thew are original pipers of the chstom-lhouse covering 
an importation of serap-iron by steam-ship Averill from Westhartlepool, 
Mngland. The vessel arrived Nov. 4; entry Nov. 12, 1879. 

3. Tot. Was that entry liquidated ; and, if so, when? 

Ans. It was; Dee, 24, 1879. 

L. dat. What de vou mean by liquidated : 

Ans. When the amount of duties acerulug ont ire Importation has been 
ascertamed, Ih other words, in this cist wii MH the report of the Appraisers 
aii the IN Voce hisacl been riacdle and recerved al the eollector’s office, and the 
weight oft <crap-tron had been ascertained and returned Ly the weigher, 

then hor the fist time bisvel the eolleetor’s othice recerved the requisite 
os dation which to definitely compute the amount of duties due on 
the IApOrtet ion, 

>. Int. What was the dutv liquidated on this eatry ‘ 

Ans. The rite on which the duty - Wills finally liquidated (oT) the Imi por- 


; 


tation was, on 67 tons Tl ewt at one cent per pound, amounting to 
S1.589.64: on Ol tons 3 ewtoat the rate of SS a ton. amounting to SZ4AS 30; 
making in all, SPORT .04. 

G. tne. Had there been any duties pial | before on that entry 

Ans. Yes: the estimated duties amounting fo SSTOLSO, being at the 
rate of SS per ton on the invoice, and entered quantity, making balance 
due the Government, S827. 1-4. 

7. Int. What is meant by the estimated duty, and when is it deter- 


) 


mined? 
Ans. It is the amount of duties imposed on the entry of merchandise, 
based upon the description of ‘the same as set forth and deseribed 
a9 in the invoice and accompanying entry. 


’ 


8. Int. What is the object of so estimating the duty? 
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Ans. It is twofold: first to collect what is supposably due the U. S, as 
duties, and 2nd to enable the importer to get possession of his goods, with- 
out which payment he could not. 

9. Int. At what stage of the proceedings upon the invoice and entry is 
the estimated duty determined and paid ? 

Ans. After the entry has been presented by the importer, and he has 
made oath to the same, it is compared with the invoice by clerk in eharge, 
who classifies on the invoice as nearly as may be, based upon the deseription 
of he goods contained therein fixing the rate of duty ; another clerk having 

the entry and invoice before him computes on the face of the entry 
50) the amount of duties due, which, as above stated, is of necessity a 

mere estimate. The amount of duties so ascertained, after it has 
passed through the naval office for verification and check, is presented to 
the cashier's office where the duties are paid. The permit to deliver the 
goods follows after, 

10. Tot. In this particular importation what was the estimated duty ? 

Ans, S&1O.80, 

11. Jit. Do the appraisers act before or after the estimated duties are 
paid? 

(4 jected tw.) 

Ans. After. 

12. Int. Whether or not that is an invariable rule? 

Ans. So far as I know, ves. 

13. Int. Who was the appraiser in this case ? 
6] Ans. The invoice shows T. G. Rice—Thomas G. Rice. 
14 Int. Where is Mr. Rice now”? 

Ans. Contined to his home at Cambridge; he has been ill and absent 
trom the custom-house since August, I think. 

15. Int. Whether there has been a report by Mr. Rice on the invoice ? 

Ans. There ts. 

16. Int. Whether it is due form” 

Ans. There is no prescribed form for a report on an invoice as far as I 
am aware, In this instance the report appears to vive all the necessary 
data to rtiide the collector in the liquidation of the entry. 

17. Tut. Whether or not the entry was liquidated after and in aceord- 
ance with that report ? 

Ans. Yes; and in conjunetion with the weigher’s return. 
2 Is. Tnt. Please look at * Exhibit A,” that is the entry, and say 
in whose handwriting the figures in blue are. 

Ans. The handwriting of James Duncan, who up to within a very 
short period occupied the position of one of the liquidating clerks for 
nearly a quarter of a century, 

1%. Int. Whether on the paper now shown you and put in evidence, 
marked r exhibit gy Wills received at the custom-house : and if sO, when? 

Ans. It bears the mark of having been received Jan. 7, 1880, 

Cross-interrogatories by JouN SAMUEL, Esq., for deft : 

20. N Int. The Averill arrived on the 4th of November ; when did 
she begin to discharge r 

Ans. Lam unable to sav. 
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21. X Int. Could she discharge without a permit from the cus- 
tom-house? 
Ans. Not properly. 
22. X Int. The permit should be on file at the custom-house, should it 
not? 

Ans. It should be. 

23. XN dot. Will vou furnish the commissioner the date when the Averill 
commenced discharging ? 

Ans. I will. 

24. X Int. Do you know how long it took the Averill to discharge * 

Ans. No: [ know nothing about it. 

25. X Int. When goods are as vou have stated revalued for the ascer- 
tainment of the proper duties to be paid, is not that known as a reliquida- 
tion of the duties ”? 

Ans. Lam rot aware that 1 have spoken of a revaluation. 

26. X Int. You have spoken of estimated duties and what I 
64 shall call final duties; when what vou have ealled estimated duties 
are made and afterwards another valuation ts made, is not that see- 

ond ascertainment of duties known as a reliquidation of duties ? 

Ans. Not as Tam aware of. The work of liquidation can only begin 
aiter, as above stated, the collector has received the appraiser’s report on 
the invoice and the weigher’s return as to dutiable quantity ; if, after such 
liquidation has been made, supplemental reports for any cause have been 
made either by appraiser or weigher, as the case may be, or both, amend- 
ing their reports first made, then and in such cases it is found necessary to 
restate the account, which restatement constitutes a reliquidation, — This is 
sometimes found HECESSUPY , for errors sometimes ereep inte the returns 
originally made, sometimes in favor of the Government and some- 
times in faver of the importer ; but in either case a reliquidation 
is found necessary to exhibit the actual amount of duties to which 
the import was subject. 


- 
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27. N Int. Is it not the custom on the delivery to the importer of 


goods on which what vou have called the estimated daty has been paid to 
require him to give security to return the goods or pay an increased duty, 
if such should be hereafter found to be pavable? 

Ans. I should say that it was a condition precedent to the delivery. ©! 
merchandise, certainly in the case of merchandise Known as package good: 
to require a bond for the redelivery of all but the package known iv 
examination packages ; that is, packages ordered up to the appraiser’ 
stores for examination upon demand made by the eolleetor on the im 

porter within a fixed number of days after the reports have bee: 
66 made by the appraiser on the invoice. 
2s. AX Int. You have contined your reply to examination pack 
ages ; please answer my question as to all goods? 

Ans. My impression is that in case of merchandise imported in bu | 
the strict requirement of the law may not in all cases. be made. 

29. X Int. Do vou not know that the act of Congress prescribes suc! 
a bend to be given by the importer to return the goods or pay the adci- 
tional duty in case of reliquidation at a higher rate” 

Ans. | have not the statutes before me, but if my memory serves me 
rightly it provides that the importer may, if he so elects, give bond tot): 


ms 
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collector representing the Government for the redelivery to him 
67 of all packages which have been delivered to the importer on entry 

and payment of duties other than those which on entry had been 
designated by the collector and sent by him to the appraiser’s stores for ex- 
amination. [ understand this giving a bond to be a permissive right 
which the importer may exercise or not as he may desire, 

“O. XN Int. Was any bond demanded of the importer in this case to re- 
turn the yoods delivered to him or pay the higher duties, should such be 
Imposed 4 

Ans. lam unable to state without an examination whether a bond was 
given in this case or not, 

Sl. N Int. Will vou examine and see whether or not a bond was given 
in this case, and if so, produce it? 

Ans. I will. 
HS (l-urther examination of witness suspended to Dee. 3rd.) 
Witness on third of December in response to 23 X Int. says: 

I can not state of my own personal knowledge when the Averill first 
commenced to discharge her cargo. I understand, however, that it was 
on the 4th of November, 1879, about 3 o'clock, p.m. The inspector in 
charge was J. W. Lee; a permit was issued in due course prior thereto to 
continue discharging at night under the provisions, sec, 2871 & 72, of 
the Revised Statutes, 

And in answer tothe 31 X [nt. witness says: I have made the examina- 
tion requested, and here is the bond. 

(Witnesses produces a bound volume in which the bond is con- 

tained.) 
69 52. N Int. Will vou furnish to the Commissioner, to be an- 
nexed to vour deposition as “ Exhibit G,” a correct copy of this 
bond , 

Ans. I will. 

33. MN Int. Have vou any personal knowledge of the truth of the facts 
stated in red ink on “ Exhibit A,” and signed T. G. Riese? 

Ans. | have none. 

34. X Int. Have vou any personal knowledge of the truth of the facts 
and the correcthess of the welghts set forth in blue ink * Exhibit B? ” 

Ans. | have none. 

35. XN Int. State why, when the return of weights being dated Nov. 
26, 1879, and Mr. Rice’s note in red ink on “ Exhibit A” is dated Nov. 
I8th, 1879, the reliquidation in this ease, or, as you call it, liquidation, was 
not made until Dee, 24, 1879? 

Ans. There was but one liquidation of the entry, and that took 

70 place on the 24th of Deeember, 1879. The weighers’ general re- 

turn bears date Nov. 26,1879. Iam unable from my own knowl- 

edge to account for the apparent discrepancy in the dates of the returns of 
the weighers and that of the appraiser. 

(Answer objected to as not responsive.) 

There was no unusual delay, seems to me, in the liquidation of this 
entry. It was undoubtedly taken up by the liquidating clerk in its course 
or its turn. There may have been, as is not unusual in importations of 
merchandise in bulk, such as scrap-iron, where the duty is based upon the 
weight, for questions to arise as to the actual quantity of the merchandise 


EE 
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embraced in the invoice and entry that may have been landed from tie 


Importing vessel, 
36. X Int. Is that the best answer you can make to my questiot 


7] Ans. The importation took place six vears ago, and Tam unab « 
at this date to state che reason tor the alleged delay in the liquid: 


tion. 
I. M. Fiske. 


After the adjournment in the p.m. of Dee. 5. 1885. 


Mr. Samuel, Wn behalf of the ar t. objects to the reception of exhib: 
“A” and * hy they respectively hot bee evidence of the facts set tort 
on their tace. 


Deposition of GhorGe KEYES in answer to interrogatories propounds:| 


by Geo, P. Sanger, esq., of counsel for the United States, Dec. 3, 1885. 


, 


1 Int. What is your name, age, occupation, and residence * 
Ans. George Keyes; age 55; Tam in the appraiser's depar 
72 ment in the eustom-house, Boston : reside in Concord, Mass. 
2 Int. How long have you been connected with the appraise 
department z 
Ans. Six years last May ; since May, 1879. 
3 Int. Will you look at “ Exhibit A” and state whether or not) v 


made an examination as customs appraiser of the iron deseribed in saic 


> 


invoice ; and, if so, where you made it and when * 
Ans. | made an examination as examiner in the appraiser's d'p't of th 


scrap-iron described in“ Exhibit A” in’ November, 1879, at Caswell. 


whart, Boston. 
t Int. Where was the tron when you made the examination * 
Ans. | made an examination on three or four different. times 


» 


~. | 
- 


charged trom the vessel. 
5. Int. By whom was it discharged from the vessel? 
Ans. By the stevedores employed for that purpose, not by U.S. 0 
ficers, 
6. Int. When discharged trom the vessel where was the iron first put 
Ans. [t was partly placed on the whart and partly loaded) on the ear 


7. Int. When did you begin your examination of the iron as examine 


of the appraiser's department, if vou recollect ? 
Ans. | do het recollect, but from dates stamped on} “Exhibit A ” 
must have been between 12th and Tsth of November, 1879. 
S. Int. Why must it have been between those dates ” 


74 Ans. “ Exhibit A ” ta stamped as having been entered Nov. 12 
IS7%, The appraiser's report On the ron Is dated Nov. Ls, I8ct 


and the examination must have been between those dates, ° 
Y [nt. In whose handwriting, if you know, are the date and the repo: 
in red ink of the appraiser on * Exhibit A?” 
Ans. In my own. 
10. Int. Whether or not the date, Nov. 18, is correctly given” 
(Objected to.) 
Ans. I think it is. 


‘) on the wharf, on the cars and teams, and while it was being dis 


—" 
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11. Int. Whether or not the writing in red ink is the appraiser’s report 
on that invoice? 

Ans. It ts. 

12. Int. Who was the appraiser and does his name appear on the re- 
port ° 

Ans. Thomas G. Rice: his name is there. 
7 Io. Int. Are you acquainted with his signature? 
Ans. I am: it is. 

14. Int. Where is Mr. Rice now and what is his condition of health so 
far as you know? 

Ans. He is at his house in Cambridge and he is a verv sick man. 

15. Int. How long has he been sick and when was he last at the custom- 
house attending to business ? 

Ans. He has been sick nearly four months ; he was last at the custom- 
house (onl the —Oth oft August last, | think, 

lf. Int. W hit examination did vou make of this scrap-iron described 
mm’ Exhibit A?” 

Ans. Lexamined it first as it was being discharged trom the ves- 

76 sel. TL made a second examination of it upon the wharf and whilst 

it was being discharged from the vessel, | mide tl third exami- 

nation of it after it was discharged and while it was being loaded on to the 

teams and ears, and | made an examination of it in company with the 

appraiser, Mr. Rice himself, and | think an examination was made by 
mvself and another examiner of the appraiser's department together, 

17. Int. When vou made these examinations, of any of them, was vour 
attention particularly directed to the characterof the iron for any purpose ; 
and, if so, for what ” 

Ans. When I made the first examination I found the iron of such a 
character that I notified Mr. Rice, theappraiser, and requested him to make 
an examination of it with me. The character of the iron was such that the 

duty would be very largely increased above the amount at which 
“i ithad been entered, 
Is. Int. What was it that would so largely increase the duty 
on the iron over what Ht was entered”? 

Ans. [It was partially new iron instead of old scrap which had been in 
use and was fit only for remanutactry. , 

1%. Int. Whether or not your attention was particularly directed at the 
several eXaminations as to the amount of new Iron in the Importation t 

(4 jected tor.) 

Ans. On the first examination I supposed it was all new iron, on the 
subsequent examinations there was a doubt in regard to a portion of it, 

20. Int. Of what did what you call the new iren consist ? 

Ans. It consisted of boiler clippings, punchings, bar ends, pieces of 
beams, and other serap-iron, 
7s 21. Int. What do vou mean by bar ends and pieces of beams ? 

Ans. Bar ends and pieges of beams are pieces cut off from bars 


- 


and beams in the process of manufacture, 
22. Int. What was the greatest length of any piece of bar end or beam 
that vou recollect seeing In that importation ? 
Ans. To the best of miv recollection they varied from six inches to four 


feet in length. 
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23. Int. And what was the size of bar or beam ? 


Ans. That is a very difficult matter to recollect ; I should say the ba 


raried from one to three inches in diameter, square and round, and. the 


beams from three to eight or ten inches vertically.” They ave T-shaped. 
24, Int. Dic vou form an estimate of the proportion of the nes 
79) to the old in the importation ; and, if so, what was it? 


Ans. I did in consultation with the appraiser, Mr. Rice. It wes 


two-thirds of new tron and one-third old scrap in the whole importatio 


25. Int. Whether or not vou put that in writing; and, if so, where? 


‘ 


Ans. | did: in the report in rec, upon * exhibit A. 


26. Int. Whether or not vou saw Mr. Rice, the appraiser, sign) the 


report? 

Ans. I did hot, probably, 

27. Int. Whecher or not, shortly after the date of that) report, vor 
attention was called to the quantity of iron in the invoice and the propor 
tion of new and old therein: and, if so, when? 

Ans. I don’t remember that my attention was called after the date o 

that report. [do remember, now, that T made a statement in re. 
80 gard to this iron in a letter addressed to the appraiser about Jan. 

1880, and my attention must have been called to the report. t 
have written that letter. 

Cross-examination by Mr. SAMUEL, for def’t : 

28. X Int. What was vour business before you became an appraise: 
under the U.S. Gov't”? 

Ans. I was fifteen years in the hardware and metal business in Boston. 
I was sixteen years in the cotton and cotton manufacturing business in 
Boston. 

20. NX Int. Did the hardware business vou speak of deal in’ serap- 
iron? 

Ans. No, sir. 

30. X Int. State whether there was not on the Averill another invoice 
of serap-iron consigned to Bingham & Co., and if so, whether the exam- 

ination and the estimates of the quantity of the new iron that 
8] ~ you made referred to both of the invoices on board the Averill, 
or to the Samuel invoice alone. 

Ans. There was another lot of iron consigned to J.B. Bingham & Co, 
An examination and estimate of the quantity of new and old iron was made 
upon each Importation separately, 

31. NX Int. How were the two invoices loaded in the ship; in bulk or 
separately ? 

Ans. [cannot say from personal knowledge. 

32. X Int. You say vou sawthe tron discharged from the vessel ; whose 
iron did vou see discharged, Samuel’s or Bingham/’s, and when you saw i: 
discharged could vou tell whose it was ? 

Ans. [saw both lots in’ process of being discharged from the vessel, 

| could not tell whose lot it was during the process of discharge. 
82 55. Int. Were the invoices of Bingham and Samuel discharged 

separately or were their respective lots divided after they hac 
reached the whart? 

Ans. They were discharged separately. The officer of the steamer in 
formed me that they were stored sepa ‘ately on board the vessel. 
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(Mr. Samuel objects to the answer as irresponsive.) 

34. X Int. On what part ofthe wharf did you first see Samuel’s lot, and 
was it then apart and separate from the other iron ? 

Ans. I should say it was in a building,ashed, when I first saw it, and 
it was separate on every oceasion that | saw it. 

35. \ Int. How long atime did you spend in looking at Samuel’s lot 

of iron the first time you saw it ? 
Ans. I did not spend a very long time the first time [saw it be- 
83 cause T wanted the assistance of the appraiser on the matter. 

36. N Int. Describe the condition of Samuels’ iron when you first saw 
it. Was it ina heap or strewn about? And give as best you can about 
the dimensions of the heap. 

Ans. I have a very distinet recollection of one examination of that tron 
in which the iron was placed in heaps on the wharf and in the building 
and was being moved trom the heap by men employed to load it on the 
ears and teams. The heaps were large; I should savy five or six feet high 
and in rows 10 to 20 feet long. TI don’t know whether this was my first 
examination or not; probably it was not, 

37. N Int. How were the men carrving the iron to the cars or teams ; 
in their hands” 
S4 Ans. The larger pieces by hand, the smaller by shovel. 
$8. N Int. Were there pieces that required more than one per- 
son to carry 

Ans. There was. 

30. N Int. Would there have been any difficulty in shoveling the 
small pieces into the cart by themselves? 

Ans. There would ; they were so mixed with the larger pieces. 

WH). N Int. TP understand vou that only the smaller pieces were put on 
the shovel : Is that so” 

Ans. Yes, sir. 

41. XN Int. How long were vou in examining the second time you ex- 
amined the iron? 

Ans. It is impossible for me to recollect, or on the ord or 4th times. 

[| spent portions of six davs on the examination of that iron, 
85 but how long each time was it is impossible for me to say. 
12. XN Int. Did you weigh any part of the serap-iron which 
vou eall new ® 

Ans. I did not. 

3. N Int. Then your report in red ink, signed by Mr. Rice, on “ Ex- 
hibit A” was made from observation only? Is that so? 

Ans. Yes, sir. 

144. N Int. Did Mr. Rice have any of what you call the new iron 
weighed ” 

Ans. Not to nv knowledge. . 

5. N Int. In the red ink report on “ Exhibit A” you have estimated 
certain weights of new punchings, clippings, and bar ends; by new punch- 
ings do you not mean the planchet which comes out when the holes are 

punched in a boiler-plate for rivets ? 
S6 Ans. I do. 
16. X Int. And by clippings do you not mean the pieces of 
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plate which are cut off from plates used in construction of tanks and be 
ers, Ke. ? 
Ans. | do. 
X Int. Then the punchings and clipping were the refuse piece: 
plate which had been used after manufacture ? | 1 
Ans. No, sir; not after manufacture ; they were the refuse of pl: 
used in the manufacture of tanks, boilers, We. 
(GEORGE KEYE 


Mr. Samuel renews his objection to the introduction of * Exhibit- ° 
and 3.” | 
| Here follows diagram, p. 87. | 
RS No. 138 (No. 1). | 
‘ 
Math or declaration to hy made hay thie purchase PS Or OWNETS where miereoh 
lise hits heen actually purchased, | 
1. Frederick Pitts, of 23 Great st., Helens, ik. C., make oath and « pe 


clare that 1 am the owner of the goods, wares, or merchandise in the 
nexed invoice mentioned and deseribed : that the said inveotee is in all 
spects true; that it contains a true and full statement of the time w 


and the place where the woods, wares, and merchandise therein mention: ~- 
and which are subject to any ad valorem rate of duty or to any duty re: f 
ulated or directed by law to be estimated or based upon the value of 


square yard or ofany other specified quantity or parcel were purchased, ; 
the actual cost and quantity thereof, and of all charges thereon ; that 
discounts, bounties, or drawbacks are contained in said invoice but st 
as have been actually allowed thereon ; that the curreney in whi! 
84 sald invoice is made out is the curreaey whieh was actually pe 
ris to be paid, for said goods, wares, and merchandise; and t) 
no different invoice has been or will be furnished to any one. 1 furt). 
“declare that it is intended to make entry of the goods, wares, and mereh: 
dise mentioned in said invoice at the port of New York in the Unit 
States of America. 
’ 


Krep. Pirrs. ’ 
Sworn at No. 53 A Gld Bond street in the eitv of London. this 2 
day of ¢ ctober, Sad, before ie, 
J. NUNN, > 
A Commissioner to administer oaths in the 
Supreme (Court of Judicature in knaland, i 
OQ) No. 140. ’ P 


CONSULATE-GENERAL OF THE UNITED STATES OF AMERICA. LONDO? 


I, Joshua Nunn, deputy consul-general of the United States of Ameri: 
for Great Britain and [reland, at London, do hereby certify that on thi: 
21st day of October, A. D. 1879, the within invoice, numbered 1140, > 
which are mentioned and described certain old, heavy wrought serap-ire 
amounting, with the charges thereon, to the gross sum of £418 1s. 4d, wae 


‘ 

i 

ls 

’ 
°b 
q , 
je * 


UNITED STATES VS. SAMUEL, TRADING AS SAMUEL & CO. 25 


produved to me by Frederick Pitts in person, the owner of the goods, 
wares, and merchandise therein mentioned, who thereupon declared in 
writing, in my presence, that it was intended to make entry of said goods, 
wares, and merchandise at the port of New York, in the United States of 
America. I do further certify that Lam satisfied that the person making 

the declaration hereto annexed is the person he represents himself 
9] to be, and that the actual market value or wholesale prices of the 

goods, wares, and merchandise described in said invoice, in the 
principal markets of the country, and at the time of exportation, are cor- 
rect and true (or as set forth in the column of consular corrections of esti- 
mates), 

In testimony whereof LT have hereunto set my hand and affixed the seal 
of the consulate-general, at London, in triplicate, this day and year next 
above written, 

[SEAL | J. 

(Endorsed :) No. L140. red. Pitts & C'o., ship Averill. 
*'To Messis. Ik. Samuel & Co, Date, 21st October, 


Isat. 


NUNN, 


Shipp I's, 
Amount, £418 Is. 4d. 


Hlere follow diagrams, }}?. GP? to OH inclusive. | 


7 Kxutbir EK, 
(On margin:) Dietated. J. M. P. 10 Jan’y. 
ottice. Ree’d Jan’v 7. LSSO, (‘nstom-lhouse, Boston, 


(Stamp -) ( ‘olleetor’s 


KpWAkD SAMUELS & Co,, 
332 Walnut Sfreet, Philad 7 hae, January 6, LSS), 


rok Porn, 
Boston, VMass.: 

DEAR SYR > We last had the pole usure of addressing you on Decem. 15th, 
to which we since have your reply of Decem. 23d. We are now informed 
by Mess. Stone & Downer, the brokers chro’ whom we have done this busi- 
ness, that we have been assessed $827,);45 on the serap-iron imported p’r 
S.S. “Avernll.” 

We should be pleased to have you advise us upon what basis this liqui- 
dation was made; whether the man who made it is prepared to swear that 
the scrap which he liquidated as ours was not that of FE. P. Cutler & Co.,’s, 
No. 10 Oliver street, of vour CIty ° 

We are advised by Mess. Hondlette, Ellis & Co., to whom we have 
US sold this scrap-Iron, that the cargo Was mixed, and that it was im- 
possible to say what part of it came from Cutler’s and what part 

came from ourselves, they having bought both lots. 

We have written this evening to get their testimony as to what the 
quality of this iron was and its «shape, as it is quite impossible that it 
should) be anything other than serap, both in the intent and spirit of the 
law. 

We should also like an explanation of the reason why a cargo arriving 
on Nov. 4th, and discharged on or about that date, should not be liqui- 
date? until Dee, 24th or any advice given to our brokers that it was other 
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than scrap-iron ; because, had this been done, the iron should not have 
been removed, and we should have sent it back to England in bond. 

We do not propose to pay this duty without having the matter ther- 
oughly examined, as the ruling cannot be but unjust, as we shall be pre- 
pared to prove, , 

Yours, very truly, 
Kpw’p SAMUEL «& Co, 


| Here follows diagram, p. 99. ] 


LOO Bond of import ron delivery fo hii of package s not de signated jor 


eramination. 


Know all men by these presents that we, E. Samuel & Co., of the city 
and State of New York, as principal, and Cutler Downer, of Somerville, 
State of Massachusetts, as sureties, are held and firmly bound unto the 
United States of America in the sum of forty hundred dollars ; for the 
payment of which, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severaliy, by these pres- 
ects. 

Witness our hands and seals this twelfth day of November, one thou- 
sund eight hundred and seventy-nine. 

Whereas EK. Samuel & Co. have this day made entry of certain goods, 
wares, and merchandise imported in the Averill, from West Hartlepool ; 

and whereas the collector of customs at the port of Boston has desig 
10] nated the packages or quantities, as required by the laws of the 
United States, as follows: 


Kx. on wh’. 
Lot serap wrought-iron, 
SS1LO.80. 


out of the InVolee of said TOUS, Wilres, and merchandise, to be opened 
and examined according to law, and has caused the same to be sent for 
that purpose to the public stores ; and whereas the residue of said cools, 
wares, and merchandise, to be mentioned in the said entry has, at the re- 
quest of said importer, been delivered to them: 

Now, the condition ot the above obligation Is such, thiat if the said im- 
porter shall redeliver the residue of the said woods to the order of the 
collector, provided he shall require the same, at any time within ten days 
after the packages or quantities so as aforesaid sent to the public store or 

designated for appraisement shall have been appraised and_ re- 
102 ported to him; and also if, in the mean time, the said packages 

or quantities, all and every of them, so delivered as aforesaid, shall 
not be opened or changed except with the consent of the collector, given 
in writing, and then in the presence of one of the Inspectors of the cus- 
toms, then this obligation to be void ; otherwise to remain in full foree 
and virtue. 

[SEAL. | BE. Samven & Co., 

Wa. Moxrog, Af’ y,. 


Sealed and delivered in the presence of— 


= 


_ 
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CustoM-Howse, Boston, Mass., 
December 3, 1885. 


I hereby certify the foregoing to be a true copy of the original on file 
at this orfice. 
L. SALTONSTALL, 
Collector. 
(On the margin :) J. M. F. 


103 Orrick oF UNITED STATES ATTORNEY, 
KASTERN Districr oF PENNSYLVANIA, 
Philadelphia, Nov. 21, 1885. 
JOHN SAMUEL, Esq, 

Dear Str: You will please notice that in the case of the United States 
vs. Edward Samuel, trading as Edward Samuel & Co., No. 30, May 
sessions, 1880, U. S. district court, testimony of the following-named 
witnesses will be taken before Henry L. Hallett, exq., U.S. commissioner 
for the district of Massachusetts, at his office, 94 Government Building, 
Post-Oflice Square, Boston, Mass., on Wednesday the 2nd day of Decem- 
ber next, at 10 o'clock a.m., viz: John M. Fiske, Boston custom-house ; 

Joseph H. Barnes, deputy collector; Thomas J. Rice, appraiser ; 
104. Charles K. Pinkham, appraiser's office ; George Keves, formerly 

appraiser's office; George IF. Whall, formerly weigher, custom- 
house; James Duncan, formerly liquidating clerk; William Monroe, 
custom-house broker, who made entry for Samuel & Co. 

Very respectfully, 

Joun K. VALENTINE, 
LS. Attorney. 

; 
UNIrep STATES OF AMERICA, 

Kastern District of Pennsylvania, ax: 

David A. Henderson, being duly sworn, says that he served a notice, of 
which the above is a copy, by handing the same to John Samuel, esq., 
personally, at his office, No. 216 South Third street, in the city of Phila- 
delphia, on the 21st day of November, 1885, 

Davip A. HENDERSON, 


Sworn and subseribed betore me this 21st day of November, 1885. 
SAMUEL BELL, 
U.S. Commis’ r. 


1O5 Boston, Dee. 3, 1885. 
Received of N. P. Banks, esq., U.S. marshal for the district of 
Massachusetts, the sum set against our names respectively, for travel and 
attendance as witnesses on behalf ,of the United States before Henry L. 
Hallett, esq., U.S. commissioner, taking our depositions in the case of 
United States against E. Samuels, trading as E. Samuel and Co., pending 
in the district court of the United States for the eastern district of Penn- 
sylvania; one dollar and sixty cents of this sum was received by us each 
as travel and attendance for the first day, paid us in advance by the mar- 
shal when we were summoned. 


UNITED TRADING AS SAMUEL & CO, 


SAMUEL, 


STATES YS. 


omen of witnenens No. of days Pravel Amount 

— saps attendaice. miles. received. 
Oe Ee EE cb dnacvadcckocedcchancdsonehesan iia edkecene 2 3. 10 
SO: Ha OEE ecb cvcua: sesbegcnpenednesviens + ene oie 2 l 3.10 
RS bicda ehes cues —— “ee ane ee 2 | 3. 10 


106 L'nited States of America: 


The President of the United States of America to the marshal of 


{SEAL | our district of Massachusetts or either of his deputies, erecting : 
You are required to summon John M. Fiske, comptroller; Joseph H. 
Barnes, deputy collector; Charles kK. Pinkham, George Keves, appraiser's 
office ; Gerge F. Whall, formerly weigher; James Duncan, formerly liqui- 
dating clerk, custom-house, Boston; William Monroe, custom-house 
broker, if they may be found in your district, to appear betore Henry L. 
Hallett, esq., commissioner of our circuit court of the United States at his 
office in said Boston, within and for the district of Massachusetts on 
Wednesday the second day of December next, at ten o’clock in the forenoon 
of the same day, in their proper person, to testify and give evidence 
107 in behalf of the United States in the case of U. States vs. Kdward 
Samuel, trading as Kdward Samuel and Co., pending in the U.S. 
district court for the eastern district of Pennsvivania, and not to depart 
the said court without leave of the commissioner or district attorney first 
had and obtained, 

And warn the said witness that for default and non-appearance they 
will have to abide the pains and penalties of the law in that behalf made 
and provided, 

Hereof tail not and make due return of this writ, with vour doings 
thereon, unto our said court, as soon after the service thereot as may be. 

Witness the Hlonorable Morrison It. Waite, ‘ul Boston aforesaid, the 
thirtieth dav of November, in the vear of our Lord one thonsand eight 
hundred and eighty-five. 

ALEX. Hl. Trowsripger, 
Deputy (Terk. 
10s UNITED STATES OF AMERICA, 
Massachusetts District, ss: 
Bosvon, Nov. 30, 1885. 


Pursuant hereunto LT have this dav summoned the within named John 
M. Fiske, Joseph H. Barnes, Charles H. Pinkham, George Neves, Creorge 
IK. Whall, and William Monroe, to appear at the court as herein directed 
by giving in hand to eacn of them a true and attested copy of this receipt 
and paying to each of them one dollar and sixty cents for their attendance 
and travel. And on the same dav I summoned the within named James 
Dunean, by leaving at his last and usual place of abode in hand to his 
wife, Mrs. Sophia Duncan, 2 like copy, together with one dollar and sixty 
cents for his attendance and travel. 

N. P. Banks, 
U.S. Marshal. 
Fees: 
Ser. and copies.......... 
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109 (Endorsed:) 508, The United States vs. Edward Samuel, trad- 
ing as Edward Samuel & Co, Subpeena to witness, [Seal of 
marshal. | 


a 
110) Detendant objected to Exhibits A, B,and D being given in evi- 
dence, ben allse— 
|. There is no evidence that the liquidation of what is called “ new iron” 
re be made by the collector of the port of Boston. 
[1. Becau-e the said exhibits are not sufficient evidence of the quantity 
of said “ new iron.” 
[11]. Because there is no sufficient evidence of the quantities of said new 
iron, 
(Objections overruled and exhibits admitted.) 
The plaintu? then rested. 
Thereupon counsel for defendants moved the court, at this stage of the 
case, to Instruct the jury to find for the defendants. 
11] { Motion overruled : exception tor defendants. ) 


The defendants then ealled and examined the following witnesses : 

CHarctes W. MATTHEWs, sworn: 

Mr. VALENTINE, I object to the examination of this witness for the 
reason that the counsel for the defendants in his opening stated that there 
Was no protest within the time allowed by law. 

(Objection overruled, and exception.) 

(It is admitted that there was no protest.) 

By Mr. SamMven: 
QQ. What is vour business ? : 
A. I have been an iron broker for about thirty vears, and conducted 
business to a very large extent. 
112 Q. You have bought and sold many thousands of tons of iron ? 
A. Yes, sir. 

Q. Be good enough to say what are punchings and clippings ? 

(Objected to, unless it is shown that this witness saw the particular iron 
in question and knows about it.) 

The Courr. The witness may deseribe what are known in the trade by 
punchings and clippings. : 

A. The punchings are punchings of boiler-plate and tank-iron ; and 
the clippings are the clippings of plate in process of manufacture in the 
manufacture of tanks and. boilers. 

Q). When a punch comes down inte a plate of iron it euts a hole out of 
it, and the piece of iron whieh comes out of that hole is called a punching, 
Is it net” 

A. That is correct. 

Q). What is a clipping? 
113 A. That is the part eut off in shaving the plate properly, cutting 
It to Its proper size. 

(2. When plates are manufactured into boilers, or cut into size for the 
sides of vessels, or tanks, as I understand it, the punchings and clippings 
are what is left when the work is done; is that so? 

A. That is correct, 
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} 
Q. They are the refuse ?. 
A. Yes, sir; they are the refuse? 
Q. To what use can these punchings & clippings be put? i: | 
A. None, except to be remanutactured, - i] 
Q. (Samples shown witness.) What are these? | 
A. These are punchings. These are the pieces of iron which are pushe Pr 
out by the machine. | 


Q. (Samples shown witness.) What are these? 
A. These are clippings of boiler-plates. 
114 Q. In acargo of 95 tons and over of mixed iron lying on ¢ 
wharf in piles or heaps, and being carted off, or coming out at the 
side of a vessel, would it be possible to form a fairly accurate judgment 1 
estimate of the quantity of bar ends, and clippings, and punchings in such 
a cargo or not ? 

(¢ Ibjected tc, because the witness did not see the iron in question and 
does not know anything about it. 

Objection overruled. ) 

Q. Would it be possible for any person, out of a lot of iron of over 93 
tons discharged from a vessel and lving on a wharf in heaps of five or 
six feet high and twenty feet long,to form a fairly accurate julgment as 
to the amount of bar ends, boiler clippings, and punchings in such a lot ? 

A. I should sav not. 

Q. You say that after vour experience in dealing in this thing 
115 ~~ for many years” 

: A. Yes, sir. 

(). What are bar ends ? 

A. ‘The ends of bars that are in process of rolling. When the bars are 
a little longer thaw required, or when there is some defect in the tren, the 
ends are cut off and thrown into the waste pile. 


Cross-examined : 
By Mr. VALENTINE: 

Q. You said these punchings and clippings were what you eall botler- 
Iron. 

A. Boiler-plate or tank-iron; what we call, as a general thing, boiler- 
iron or plate-iron. 

Q. That is new ? 

A. At the time, oft COUPSe, 

Q. It ix new at the time these punchings and clippings and bar ends ts | 
are cut off ? 

A. Yes, sir; just made. 


116 By Mr. SAMUEL: 
QQ. That is to sav the plate was new ? an 
A. Yes, sir. Mag 

i 

Ropwin WusTark. sworn. | 
By Mr. SAMUEL: | f 
ial ‘ . e 
Q. What is vour business ? a T4 
A. Lam an iron broker, commission merchant, and dealer : [have been | 
in business about 18 vears. 


just estimate of the two descriptions of iron: 
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Q. How much experience have you had in dealing in serap-iron ? 

A. A very great deal; thousands of tons of it. 

Q. Describe chippings and punchings. 

A. Chippings are made from boiler-plate in their manufacture into 
boilers or in the manufacture of ship-plates. A portion of the plates is 
ent off to make a large plate fit anything it is required to fit, and the 

refuse is taken away, and that we call clippings. They come 
117 ~=— from tank-iron as well as boiler-iron. Punchings are made from 

boiler-plate and from tank-iron in the construction of various kind 
of work. 

(). (Samples shown witness.) What are these ? 

A. These are punchings trom boiler-plates. 

Q. (Samples shown witness.) What are these ? 

A. They are principally boiler-plate clippings, made by cutting off 
these parts of the iron which are not wanted in the manufacture of the 
boiler, 

Q). What are they useful for? 

A. Only tor the purpose of remanufacture. 

(). What are bar ends” 

A. Bar ends are refuse ends of a bar cut off at the mill because de- 
fective and not merchantable. 

Q). To what use can they be put ? 

A. Only to remanufacture. 
11s Q). Ina lot of over 43 tons of serap-iron piled on the wharf, 
coming from a vessel, as vou have heard me read to Mr. Matthews, 
is it possible to approximate or fair'y estimate the quantity of the bar ends 
and boiler clippings and punchings ? 
A. | would say not. 
By the Courr: 

Suppose you were to see it unloaded from the vessel ; see it in the heap ; 

see it weighed and carted away, would it then be practicable to form a 
; 3 

A. Noy: it would not, 

(). Under such circumstances could one form a_ reliable judgment 
Whether the iron was prineipally of one kind and not of the other ? 

A. He might form an estimate in his own mind whether there was a 

certain amount of boiler plate clippings. He might do that, but 
11% as to giving any reliable figures he could not do it. 
(). What do vou mean bv reliable figures” 

A. I should not think that he could come anywhere near an approxi- 
mation, 

Q. What do vou mean by near? Do you mean he could not come 
within a hundredweight ? 

A. Oh, my, no; he could not come within tons and tons. 


(‘ross-examined : 
By Mr. VALENTINE: 
(). Could he not form an estimate whether it was one-half old and one- 


half new, or three-fourths old and one-fourth new ? 
A. No, sir, he could not, and I will tell vou why from my stand- 
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point. If the serap-iron is composed of a great many articles, 


120 one old shaft might weigh as much as a big heap of punchings ani! 
clippings ; and old boile r-plate will we igh very heavy and so wil! 


various other kinds of serap-iron that 1s imported, as old rails, for in- 
stance, 
(). but if he saw it, could he not tell? 
This old shaft might be in the heap. 
Q. Could vou tell unless vou did see the heaps and knew? 
A. T would not buy a pile of scrap that way. T have declined to prr- 
chase piles of serap in that way, because | could not ealeulate them. 
i). Then pure thasers do forman estimate whether the tron is old or new 
In making a purchase ? 
A. Of course, we have no questions about old or new in making a pur- 
chase. 
Q. Why is it vou said that vou did) not purchase without forming a: 
estimate of the serap ? 
12] A. T just meant this, if T examined a pile of scrap with a view 
to buving it, it might come up in the purchaser’s mind that ther: 
Was certain serap-iron in the pile which was more valuable than the other 
(). [s not the new more valuable than the other ? 
A. Not necessarily. 
(). Is it not likely to be? 


A, No, <Ir: ood scrap-iron I~ il merchantable article : we do not tak: 


any particular consideration of what it Is composed, 
Q. What you mean by clippings and punchings and bar end ts fron 
new iron ? 
A. Yes, sir. 
By Mr. SAMUEL: 
(Q). Asa matter of fact, are not these punchings and clippings of les: 
value than other serap-iron ? 
The Courr. That is immaterial. 
122 Winntam G. Hoopes sworn. 
By Mr. SAMUEL: 
Q. What is vour business ? 
\. Tron broker: have been so! 
Q. Did vou have much experience in serap-iron ? 
A. I have. 
Q. State to the jury what are clippings and punchings and bar ends. 
The Court. T understand that is not controverted, 
Mr. VALENTINE. No, sit 
Q. Are they fit for any purposes, except to remanutacture * 
A. No, sir: that is all = purpose they can be used tor, 
Q). Ina lot of 93 tons of serap-iron, distributed as expl: ained in 
1233 mv questions to aa Witnesse , is it possible Lo app roximate or 
fairly estimate the quantity of bar ends and punchings and elip- 
pings? 
A. No, sir; [ should think it was impossible to make a near approx|- 
mation. 
No cross-examination, 
Mr. SAMUEL. I propose to show the same facts by the defendant. 


> vears, 


UNITED STATES VS. SAMUEL, TRADING AS SAMUEL & CO. 33 


The Courr. As to the facts not controverted, the jury will take them 
as they receive them from the witnesses ; but as to the questions whether an 
estimate ean be made, about which there is controversy, vou may eall the 
defendant. 

EpWARD SAMUEL sworn, 


By Mr. SAMUEL: 


124 (2. What is your business ? 
A. Tron merchant and dealer since 1866. 
2. You have had large experience with serap-iron * 
A. Very large; [T have bought and sold many thousands of tons, 
‘) De coal enough to state whether it would he possible to make a 
fairly approximate estimate of the quantity of punchings, clippings, and 


; 


(). 
= 9 


bar-iron in a pil. of serap-iron such as this was. 
A. In my judgment it would be utterly impossible. 


( ‘ross-examined ; 


By Mr. VALENTINE: 

Q. When vou purchase serap-iron, do you take into consideration the 
question whether it is composed of punchings, clippings, and bar-iron? 

A. We generally hope that there will he hohe in it. 

125 iv the Courr: 

Q). You sav vou generally hope that there is none in it. Do 
vou consider that) in determining whether you will make a purchase of 
serap-iron ? 

\. Hardly ; beeause serap-iron is supposed to be a multitadinous col- 
lection Of things, and the only specification we make in purchasing is) by 
classification, known as No. land No. 2. 

(). What is No. 1? 

A. No. | CONSIStS vf all crac - and pieces of Iron that are larger than 
a quarter of an ineh round or square. 

(). That is, it is rated according to size” 

A. Yes. sir: it is rated according to size, and not from the material of 
which it is made or the shape of it. 

By Mr. VALENTINE: 
126 Q). You sav vou hope that there is no punchings, clippings, or 
bar-iron in the lot. Do vou form an estimate on the subject ? 

A. None whatsoever. 

(). You do not take it into consideration at all? 

A. No: not if LT understaad vour question aright.  [f TL purchase a lot 
of serap-iron from aman | expect to get evervthing in it, and [-do not 
take into consideration the question whether it has one ton or five tons of 
punchings or one ton or five tons of clippings or in fact anything, except 
that it be wrought-iron. 


(). But vou do take inte consideration the question of size? 

A. Yes, sir; that was specified in the purchase. 

(2. But not the question whether it contains punchings or clippings? 
A. No; beeause they may be of any size? 


+ . .) 
v2 » 
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127 By Mr. Samver: 
Are punchings necessarily from new plates ? 

A. Not necessarily. 

Defendant rests. 

Evidence closed, and the plaintiff presented to the court certain point 
on which the following Instructions to the jurv were requested, to wit : 

First. That as no protest was made in this case the ascertainment am 
liquidation were final and conclusive as to the amount of duty and there. 
fore their verdict should be for the plaintiff, 

Second, That as no appeal was made in this case the ascertainment ani 
liquidation were final and conclusive and theretore their verdict should | 

for the plaintiff 
128 And the said court, *n answer to said) points, charged the jum 
as follows: 

“In the latter prart of the year IS79 the detencdant Imported a Cargo « 
iron and entered it at the port of Boston, paying thereupon the duty 
which it was subject as‘ serap-iron,’ on payment of which duty the iron w: 
delivered by the Government to the defendant. 

The Government officers subsequently ascertained and liquidated ti: 
duty upon the cargo, treating one-fourth as what is denominated in th 
statute ‘serap-iron, and the remaining three-fourths as another qualits 


of iron and subject toa higher rate of duty. It was therefore contended 
that this ascertainment and liquidation rendered the defendan 
129 liable to the Government tor the sum of SS27 J4.. and this «ui 


row 
Wil brouelht to recover that abnott. 


* Tt ois claimed ly the Grovernment that the ascertainment and liq ak ti 


tion of the duty on the cargo is final and conelusive: that there is ts 


question of taet involved in the Case, and that as matter of law the fact «! 
this ascertainment and liquidation having been shown, the Government i: 


entitled to a verdict.” 


™ | have heen requested to charge Vou in accordance with this posit Hyd, 


but I decline to give that instruction. It is unnecessary to state the view | 
entertain of the law in this respect, as the question has been deetded ly tive 
eireuit court of this district, and the decision is binding in the pres 
ease, T therefore instruct vou that the defendant is not bound | 5 
30) the liquidation and ascertainment of the Government authorities | 
the port of Boston.” 
And thereupon the counsel for the said plaintiff did then and there « 
cept to the aforesaid charge and opinion of the said court in answer to tu 


a" 


said points; and inasmuch as the said) charge and Opinion so excepted 
do not appear upon the record, the said counsel for the said plaintit? did th 
and there tender this bill of exceptions to the opinion of the said eout 
and requested the seal of the judge aforesaid should be put to the sane 
according to the form of the statuie in such case made and provide: 
And thereupon the aforesaid judge, at the request of the said counsel ti 
the plaintiff, did) put his seal to this bill of exceptions, pursuant te t! 
aforesaid statute in such case made and provided, this first day of Octo: 
A. ID. 1886. 


i 
et 
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sylvania. May sessions, 1880, No. 30. Bill of exceptions. The 


’ 
' 
, | 131 (Endorsed :) District court U. States, eastern district of Penn- 
i] United States of America. vs Edward Samuel, trading as Edward Samuel 
J. 
Pr 


& Co. Presented July 4 *S6. W. Lb. 


. 132 Tue UNITED STATES OF AMERICA, PLAINT- 
iffs in error. 


ts, rs. > 
EDWARD SAMUEL, TRADING AS EDWARD SAMUEL | 
& Company, defendants in error. J 


The plaintiff in error assign’ for error the following causes : 
Because the learned judge erred 
l. In holding, there having been no protest and no appeal, that the 
ascertainment and liquidation was not final and conclusive in the ease. 
2. In admitting evidence to show the dutiable value of the goods, to 
effect the ascertainment and liquidation, there having been no protest and 
appeal, 
133 And the plaintiff’ in error pray that the judgment entered in 
this case be reversed, annulled, and altogether held for nothing, 
and that they may be restored, Ke. 
Joun K. VALENTINE, 
t]. &. Attorney, for PlantifT in Error. 


134 UNITED STATES OF AMERICA, 
hkeastern Ldistrict of }. nnsulrania. RS: 


I. Charles S. Lineoln. clerk of the distriet court of the United States for 


the eastern district of Pennsylvania, do hereby certify that the annexed and 
foregoing is a true and faithful copy of the reeord and proceedings in the 
said court in a certain action of trespass on the case therein lately depend- 
ing wherein the United States of America is the plaintiff and Edward 
Samuel, trading as Edward Samuel and Company, is the defendant, as 

| full and entire as the same now remains of record in said court, 
4 [n testimony whereof [ have hereunto subscribed my name and affixed 


the seal of the said district court at Philadelphia, this fourth day of Oc- 
tober, A. 1D. 1886, and in the one hundred and eleventh year of the Inde- 
pendence of the said United States, 
[SEAL | W. W. Craia, 
Pro Clerk. 

135 And afterwards, to wit, on this 4th day of Oetober, A. D. 1886, 

this cause coming on for argument upon record of the district court, 
and having been argued by the respective counsel for plaintiff and defendant, 
after consideration by the court it is ordered, adjudged, and deereed that 
the judgment of the district court of the United States in favor of the de- 
fendant be, and the same is hereby, atlirmed. 


36 UNITED STATES OF AMERICA, 
Eastern District of Pennsylrania, xet 


, Samuel Bell, clerk of the cireuit court of the United States of 
erica for the eastern district of Pennsylvania, in the third cireuit, do 
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hereby certify the foregoing to be a true and faithful copy of the originai 
pleas and proceedings in the case of The United States of America, placnt- 
iff in error, vs. Edward Samuel, trading, &ec., defendant in error, No. : 
October session, 1886, on file and now remaining among the records : 
the said court in my office. 

In testimony whereof I have hereunto subseribed my name and affix 
the seal of the said court, at Philadelphia, this 12th day of May, in ti: 
year of our Lord one thousand eight hundred and eighty-seven and of 1) 
Independence of the United States the one hundred and eleventh. 

(SEAL. | SAMUEL BELL, 

Clerk of CL. 


(Indorsement on cover:) No. 586. The United States, plaintiff 
error, vs. Edward Samuel, trading as Edward Samuel & Company. 
Pennsylvania, C.C. U.S. Filed August 30, 1887. 
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Comprehensive plan submitted to the Council of the 
District of Columbia, June 20, 1871 

Estimated cost of proposed improvements . 

Letter of W. D. Cassin to A. R. Shepherd, June 1, 


Schedule of contracts 
D—Form of award 

Kk—Form of contract and bond 
k—Form of certificate . 


Judgment of general term 


Clerk’s certificate 


Original. 
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Declaration. Filed November 27,1880. R. J. Meigs, Clerk. 


Supreme Court of the District of Columbia. 


THe District oF COLUMBIA ) 
| 
rs . - 
Tr a At Law. No. 22457. 
lore WASHINGTON AND GEORGETOWN RAIL- : 49% 
ROAD COMPANY. J 


The plaintiff, a body corporate under the laws of Congress, sues 
the defendant, also incorporated by an act of Congress, for the sum 
of twenty thousand and forty-nine dollars and sixty-six cents 
($20,049.66). : 

The plaintiff says that by virtue of the act of Congress of Febru- 
ary 21, 1871, entitled “An act to provide a government for the Dis- 
trict of Columbia;” the act of June 20, 1574, entitled “An act for 
the government of the District of Columbia, and for other purposes,” 
and the act of June 11,1878, entitled “An act providing a permanent 
form of government for the District of Columbia,” it was made the 
duty of the plaintiff to take charge of and improve, as might be pre- 
scribed by law, all the avenues, streets, and alleys of the cities of 
Washington and Georgetown, in said District, for which said pur- 
pose the plaintiff was invested with ample powers and privileges, 

which said acts of Congress are to the court here shown. 
2 And the plaintiff further says that the defendant was in- 
corporated by the act of Congress of Mav 17th, 1862, which 
it accepted, — organized, and under w! ich it continues and exercises 
corporate powers, Which said act is to the court here shown. 

That by the provisions of its said charter it was authorized to con- 
struct a street railroad from Bridge street, at its intersection with 
High street, in the city of Georgetown, in said District, to the Navy 
Yard gate, at the termination of Eighth street east, in the city of 
Washington, in said District; also a lateral road running along the 
eastern front of the Capitol, from the southern to the northern gate, 
and thenee by “A” street to the depot of the Baltimore and Ohio 
railroad ; also a double single-track branch railway from Boundary 
street north and Seventh street west, and running down said Seventh 
street west to the Potomac river; also a railway from Boundary 
street north and Fourteenth street west, running down said Four- 
teenth street west to New York avenue, and thence by said New 
York avenue to Pennsylvania avenue, in said city of Washington, 
for which purpose it might enter upon certain streets and avenues 
of said cities, among which were the following: 

Bridge street, in the said city of Georgetown, and B street south, 
( street northeast, New Jersey avenue northwest, Seventh street 
west, and Fourteenth street west, in said city of Washington, and 
that afterwards it did enter upon, lay down, and construet its tracks 
along and upon said streets and avenues, crossing the intersecting 
streets and avenues, and still continues to retain and work its tracks 
along and upon said streets and avenues. 
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The fourth section of the charter of said company provides as 
follows: 

“That the said corporation hereby created shall be bound to op 

suid tracks, and for the space of two (2) feet beyond the o 
3 rail thereof, and also the space between the tracks, at all 

well paved and in good order, without expense to the Ui od : 
States or to the cities of Georgetown and Washington.” 

Which said provision remains in full foree, save as it has boo 
modified by subsequent legislation. 

That afterwards, in the due exercise of the powers conferred tion | 
the plaintiff, and pursuant to law, it ordered and directed that ssid | 
streets and avenues should be repaired and improved as fol oy 
amending the grades and laying down new and greatly 1 “(| 
pavements, to wit: 

On said Bridge street, wood pavement; on said B street sout). at 
its intersection with New Jersey avenue, wood pavement; on soid 
3 street south, between New Jersey avenue and First street st, 
asphalt pavement; on said C street northeast, wood pavement: on 
said New Jersey avenue north, wood pavement; on said: Seyveuth 
street north, wood pavement; on said Fourteenth street norti, cou- 
crete pavement; of which the defendant had notice. 

And thereupon it became and was the duty of said defect, | 
pursuant to said fourth section of its said charter, to conforny (ts | 
tracks to said grade and pave the entire space between two (2) |) es 
running parallel with its tracks two (2) feet from and outsid | 
exterior rails, upon and along each and all of said streets and i ve- 
nues so occupied by it in conformity with the plan preseribed oy 
the plaintiff, which said duty and obligation said railroad coi. vy 
neglected to do, and did not do; and thereupon the plaintiff, in. x- 
ecution of its orders and plans, and to complete the repairs il 
improvements of said’ streets and avenues, was obliged to anu id 
grade and pave said portions of said streets and avenues, whic) os 
aforesaid should have been graded and paved by said railroad © n- 
pany, to wit: 

On said Bridge street, nine hundred and eighty-eight and eo) \y- 

nine hundredths (988,5°,) square vards of wood pav 
4 at three dollars and fifty cents (85.50) per square « 
amounting to the sum of three thousand four hundr 
sixty-one dollars and eleven cents (S85 461.1 1), sad repair chiot 
provement of said street being complete and finished by the plat 
tiff, to wit, Deeember 5th, 1872. On said B street south, at its 
section with New Jersey avenue, seventy-one and eleven hunidr: 
(71,))\)) square vards of wood pavement, at three dollars an’ 
cents (85.00) per square vard, amounting to the sum of two hu: 
and forty-eight doliars and eighty-nine cents (8248.89), said 
and improvement of said street being complete and finished oy lu 
plaintiff, to wit, November 24th, 1873. On said B street sous, be 
tween New Jersey avenue and First street west, five hundrod ove 
twenty-five and sixty-three hundredths (525,53,) square varus of ¢ 
asphalt pavement, ai three dollars and twenty cents (83.20) pe: 
square yard, amounting to the sum of one thousand six hundred 
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and eighty-two dollars and two cents ($1,682.02), said repair and im- 
provement of said street being complete and finished by the plain- 
tiff, to wit, November 24th, 1875. On said C street northeast, eight 
hundred and twenty (S20) square yards of wood pavement, at three 
dollars and twenty cents ($3.20) per square yard, amounting to the 
sum of two thousand six hundred and twenty-four dollars ($2,624), 
sald repair and improvement of said street being complete and fin- 
ished by the plaintiff, to wit, December 10th, 1875. On said New 
Jersey avenue northwest, one hundred and eighty-eight and thirty- 
three hundredths (188,%3,) square yards of wood pavement, at three 
dollars and thirty cents ($5.50) per square yard, amounting to the 
sum of six hundred and twenty-one dollars and forty-nine cents 
(8621.49), said repair and improvement of said avenue being 
complete and finished by the plaintiff, to wit, December 10th, 
S75. On said Seventh street northwest, two thousand nine hun- 
dred and fifty-three and eighteen hundredths (2,955,'8)) square 

vards of wood pavement, at three dollars and thirty cents 
7 (85.50) per square yard, amounting to the sum of nine thou- 

sand seven hundred and forty-five dollars and forty-nine 
cents (89,745.49), said repair and improvement of said street 
being complete and finished by the plaintiff, to wit, on said Seventh 
street west, between B and D streets north, November 11th, 1872; 
on said Seventh street west, between ly and E streets north, October 
S0th, ISTS; on said Seventh street west, between FE and G streets 
north, November $d, IS73: on said Seventh street west, between G 
and M > streets north, October 50th, 1S75; on said Seventh street 
west, between M and @ streets north, January 6th, 1S74; on said 
Fourteenth street west, five hundre’ and _ fifty-five and fifty-five 
hundredths (ded) ) square vards of concrete pavement, at three 
dollars (85) per square vard, amounting to the sum of one thousand 
“ix hundred and. sixty-six dollars and sixty-six cents ($1,666.66), 
said repair and improvement of said street being complete and fin- 
ished by the plaintiff, to wit, January loth, 1874. 

And the plaintiff claims as due it, in all, the sum of twenty thou- 
sand and forty-nine dollars and sixty-six cents ($820,049.66), which 
said account for work and material bas been duly presented to the 
defendant and payment thereof refused; whereby an action has ac- 
erued to the plaintiff to maintain its said action against the defend- 
ant and recover said sum of twenty thousand and forty-nine dollars 
and sixty-six cents ($20,049.66), for which it asks Judgment. 

A. G. RIDDLE, 
Attorney for Plaintuf. 


The defendant is to plead hereto on or before the first special term 
of the court, occurring twenty days after service hereof; otherwise, 
judgment. 


A. G. RIDDLE, 
Attorney for Plaintiff. 
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6 Filed Dec. 1, 1880. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


THe Disrrict ov COLUMBIA 
is ’ — 
fa i ’ Bie ‘ 4 \t Law. No é hed. 
fae WASHINGTON AND GEORGETOWN _ ‘ 


ROAD COMPANY. 


The clerk will enter my appearance for the defendant. 
ENOCH TOU TIN. 


Pleas. Filed Dec. 1, 1880. Rk. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


THe Disrricr or COLUMBIA | 

i's. . we 

Tne WASHINGTON AND GEORGETOWN RAIL- At Law. No. sf t67. 
ROAD COMPANY. | 

And now comes the defendant and for plea says that it never \vas 
indebted to the plaintiff in manner and form as the plainti f lath 
declared against it. 

And for further plea the defendant says that all of the cause. of 
action in said declaration mentioned accrued more than three veurs 
before the commencement of said suit. 

ENOCH TOTTEN, 
For W.& G. R. Ro 


~J 


Filed March 24, oon. Md Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


The Distrier ov COLUMBIA ) 

is i , “oes 

- oo -At Law. No. 2212: 
Pie WASHINGTON AND GEORGETOWN RAIL- { 
ROAD COMPANY. J 


The plaintiff joins issue upon the defendant’s first plea. 
And to the second plea of defendant the plaintiff demurs, and 
says that the same is bad in substance. 
A. G. RIDDLE, 
Att'y for Plaintiff. 
Nore.—Among the matters of law to be argued in support of said 
demurrer is the following : 


That the nature of the case is such that the statute of limitations 
as plead does not apply. 
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(17 Min. C. C., p. 49.) 


SaturbDay, March 26, 1881. 
MacArthur, justice. 
Tue Disrricr or Corumetra, PI ff, 
is y - -_—— 
pa : i » At Law. No. 22457. 
Tne WasHINGTON AND Grorcetown R. R. | , 
Co., Def ’t. 


At the request of the parties, by their respective attorneys, the 
court orders this case to be heard on the plaintiff’s demurrer to the 
defendant’s plea of the statute of limitations in the general term in 
the first instance. 

8 (4 Min. G. T., p. 207.) 
Monpay, Jan’y 9, 1882. 

Chief Justice Cartter and Justices Hagner and James. 


Tue Disrricr of CoLuMBIA 


| US. At Law. No. 22457. 
THe WASHINGTON AND GEORGETOWN RAIL- [ Cal. 70. 
ROAD COMPANY. 


And now again come here the parties, by their attorneys, and 
thereupon, because it appears to the court here that the defendant’s 
second plea above pleaded is bad in substance, therefore it is COon- 
sidered that the plaintiff's demurrer thereto be, and the same is 
hereby, sustained: and the court tcmands the case to the special 
term for further proceedings therein. 


Amended D claration. Filed Jan. 27, 1885. R. J M Lys, Clerk. 
In the Supreme Court of the District of Columbia. 


Tue District or CoLUMBIA 
| 
is ' , — 
ae :' ee At Law. No. 22457. 
Pie WASHINGTON AND GEORGETOWN RAIL | 
ROAD COMPANY. 


The plaintiff, a body corporate under the laws of Congress, sues 
the defendant, also incorporated by an act of Congress, for the sum 
of fifty-six thousand four hundred and twenty-six dollars and thirty- 
eight cents ($56,426.55). : 

The plaintiff says that by virtue of the act of Congress of Feb- 
ruary 21st, 1871, entitled “An act to provide a government for the 
District of Columbia;” the act of Congress of June 20th, 1874, en- 
titled “ (An act for the government.of the District of Columbia, and 
for other purposes,” and the act of Congress of June 11th, 1878, 
entitled “An act providing a permanent form of government for 
the District of Columbia,” it was made the duty ofthe plaintiif to 
take charge of and improve, as might be prescribed by law, all the 
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avenues, streets, and alleys of the cities of Washington and Georg 


town, in said District, for which said purpose the plaintiff wa 


invested with ample powers and privileges, which said acts of Cu 
gress are to the court here shown. 
And the plaintiff further says that the defendant was inv 
a porated by the act of Congress of May 17th, 1562, which it ac- 
cepted, under which it organized, and under which it contit- 
ues to exercise corporate powers, 

That by the provisions of its said charter, by subsequent americ- 
ments thereof, and by due authority of law, it was authorized 
construct a street railroad from Bridge street, at its intersect: 
with High street, in the city of Georgetown, in said District, to th: 
Navy Yard gate, at the termination of Eighth street east, in 1! ¢ 
city of Washington, in said Distriet; also a lateral road running 
along the eastern front of the United States Capitol, from the sous. 
ern to the northern gate, and thenee by “A” street to the depot >! 
the Baltimore and Ohio railroad; also a double or single ‘rah 
branch railway from Boundary street north and Seventh s 
west, and running down said Seventh street west to the Potou 
River; also a railway from Boundary street north and Fourte: 
street west, running down said Fourteenth street west to \.1 
York avenue and thence by said New York avenue to (eon. 
sylvania avenue west, in said city of Washington, in said) Dist: 
for which purpose it might enter upon certain streets and ave: 
of said cities, among which were the following: 


| 


Bridge street, in the said city of Georgetown, and B street soul, 
(' street northwest, New Jersey avenue northwest, New York avo 3 


northwest, Pennsylvania avenue northwest, Seventh street 
Mighth street east, and Fourteenth street west, in said city of \\ 


ington, in said District, and that afterwards it did enter upon, wv 
down, and construct its tracks along and upon said. stree’ il 
avenues, crossing the intersecting streets and avenues, and stil oo1p- 
tinues to retain and work its tracks along and upon said streets «11 
avenues. 


That by the first section of the charter of said company 
“Provided, That the use and maintenance of said road sha)» 
“subject to the municipal regulations of the cities of Washing 

“and Georgetown, respectively, within their several corpn te 
10) “limits, and that whenever the Capitol grounds shall be «0- 
“larged then the said routes shall be made to con 
“ thereto.” 

The fourth section of the charter of said company provide: 
follows: “That the said corporation hereby created shall be b0 
“to keep said tracks, and for the space of two (2) feet bevon 
“outer rail thereof, and also the space between the tracks, a) | 
“times well paved and in good order without expense to the United 
“States or to the cities of Georgetown and Washington.” 

The fifth section of said charter is as follows: “ That nothing | 


“this act shall prevent the government at any time, at their option, 


“from altering the grade or otherwise improving Pennsylvani: 
“nue and such other avenues and streets as may be occupie: 


Ee . 
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“said roads, or the cities of Washington and Georgetown from so 
“ altering or improving such streets and avenues as may be under 
“their respective authority and control; and in such event it shall 
“be the duty of said company to change their said railroad so as to 
“conform to such altered grade and pavements.” 

The sixth section of said charter provides: “That this act may 
“at any time be altered, amended, or repealed by the Congress of 
“the United States.” 

Which said several provisions of the defendant’s charter, as herein 
set out, remain in full force, save as they have been modified by 
subsequent legislation. That afterwards, in the due exercise of the 
powers conferred upon the plaintiff and pursuant to law, it ordered 
and directed that said streets and avenues should be repaired and 
improved as follows, amending the grades and laying down new 
and greatly needed pavements, to wit: 

On said Bridge street, wood pavement; said B street south, at its 
intersection with New Jersey avenue, wood pavement; said B street 
south, between New Jersey avenue and First street west, asphalt 
pavement; said C street north, wood pavement; said New Jersey 

avenue north, wood pavement: said New York avenue north- 
1] west, concrete pavement; said Pennsylvania avenue north- 

west, from Fifteenth street west to Eighteenth street west, 
concrete pavement; said Pennsylvania avenue northwest, from 
Kighteenth street west to Rock creek, wood pavement; said Seventh 
street west, from B street north to Q street north, wood pavement ; 
said Seventh street west, from B street south to the Potomae river, 
wood pavement; said Eighth street east, wood pavement; said 
fourteenth street west, from F street north to New York avenue, 
concrete pavement; said Fourteenth street ‘west, from New York 
avenue to H street north, concrete pavement, and said Fourteenth 
street west, from H street north to Boundary street, wood pavement : 
of which the defendant had notice. 

And thereupon it became and was the duty of said defendant, 
pursuant to said provisions of its said charter, to conform its tracks 
to said grade, and pave the entire space between two (2) lines run- 
ning parallel with its tracks, two (2) feet from and outside of its ex- 
terior rails, upon and along each and all of said streets and avenues 
so occupied by it, in conformity with the plan preseribed by tne 
plaintifl, which said duty and obligation said railroad company 
neglected to do, and did not do; and thereupon the plaintiff, in ex- 
ecution of its orders and plans, and to complete the repairs and 
improvements of said streets and avenues, was obliged to and did 
grade and pave said portions of said streets and avenues, which, as 
aforesaid, should have been graded and paved by said railroad com- 
pany, to wit: 

On said Bridge street, in said city of Georgetown, in said District, 
nine hundred and eighty-eight and eighty-nine hundredths (988.89) 
square yards of wood pavement at three dollars and fifty cents ($5.50) 
per square yard, amounting to the sum of three thousand four hun- 
dred and sixty-one dollars and eleven cents ($3,461.11), said repair 
and improvement of said street being completed and finished by 
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the plaintiff, to wit, December 5th, 1872. And on said B stre« 
south, at its intersection with New Jersey avenue, sevent: 
12 one and eleven hundredths (71.11) square yards of woo 
pavement at three dollars and fifly cents ($5.50) per squar 
yard, amounting to the sum of two hundred and forty-eight dot!ar: 
and eighty-nine cents (8248.89), said repair and improvemen: 
said street being completed and finished by the plaintiff, to wit, No 
vember 24th, 1873. On said B street south, between New Jers 
avenue and First street west, five hundred and twenty-five anc 
sixty-three hundredths (525.63) square vards of asphalt pavetne: 
at three dollars and twenty cents ($3.20) per square yard, amor 
ing to the sum of one thousand six hundred and eighty-two de ls 
and two cents (31,652.02), said repair and improvement of said str 
being completed and finished by the plaintiff, to wit, November 2 4: 
1875. On said © street nortiwest, eight hundred and twenty (S20) 
square yards of wood pavement at three dollars and twenty ce: 
($3.20) per square yard, amounting to the sum of two thousand si [ 
hundred and twenty-four dollars (82,624), said repair and impros 
ment of said street being completed and finished by the plaintilf, 
wit. December 10th, 1875. On said New Jersey avenue west. | | 
tween B street and © street north, one hundred and eighty-cig! 
and thirty-three hundredths (188.55) square yards of wood p: 
ment at three dollars and thirty cents (85.50) per square va ¢ 
amounting to the sum of six hundred and twenty-one dollars « 
forty-nine cents (S621.49), said repair and improvement of said | 
enue being completed and finished by the plaintiff, to wit, Dece: 
ber 10th, IS75. On said New York avenue north, between lou 
teenth and Fifteenth streets west, two hundred and twentv-t 
(224) square vards of conerete pavement at three dollars and twe 
cents (85.20) per square yard, amounting to the sum of seven iio 
dred and sixteen dollars and eighty cents (8716.80) said repair a: 
improvement of said avenue being completed and finished by 
plaintiff, to wit, July 25, 1872. On said Pennsylvania =a» 
nue north, between Fifteenth street and Mighteenth s 
lo west, one thousand and eight (1,008) square yards of coner 
pavement at three dollars and twenty cents (83.20) per sq ait 
yard, amounting to the sum of three thousand two hundred «: 
twenty-five dollars and sixty cents ($5,225.60), said repair and 
provement of sail avenue being completed and finished by to» 
plaintiff, to wit, September TSth, 1872.) On said Pennsylvania a. 


@ 


nue north, between Eighteenth street west end Roek creek, ty 0 . 
thousand four hundred and twenty-six (2,426) square yards of wo 

pavement at three dollars and _ fifty cents (83.50) per square var |, 
amounting to the sum of eight thousand six hundred and se 

teen dollars (85,617), said repair and improvement of said ave: | 
being completed and tinished by the plaintitf, to wit, September Lc, b 
IS72. On said Seventh street west, from B street north to Q st j 


north, two thousand nine hundred and fifty-three and eight 
hundredths (2,903.18) square yards of wood pavement at three oo !- 
lars and thirty cents (85.50) per square vard, amounting to the suit 
of nine thousand seven hundred and forty-five dollars and for 
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nine cents ($9,745.49), said repair and improvement of said street 
being completed and finished by the plaintiff, to wit: On said Sev- 
enth street west, between B and D streets north, November 11th, 
1872; on said Seventh street west, between D and E streets north. 
October 30th, 1873; on said Seventh street west, between E and G 
streets north, November 3d, i873; on said Seventh street west, be- 
tween G and M streets north, October 30th, 1873; on said Seventh 
street west, between M and Q streets north, January 6th, 1874; on 
said Seventh street west, from B street south to the Potomac river, 
one thousand eight hundred and sixty (1,860) square yards of wood 
pavement at three dollars and eighty cents ($3.80) per square yard, 
amounting to the sum of seven thousand and sixty-eight dollars 
($7,068), said repair and improvement of said street being completed 
and finished by the plaintiff, to wit, January 30th, 1872. On 
14 said Eighth street east, from Pennsylvania avenue to M street 
south, eleve en hundred and fifty- five and fifty-five hundredths 
cents (83. 50) per ‘square Beer amounting to the sum of Some hoor 
sand and forty-four dollars and forty two cents ($4,044.42), said re- 
pair and improvement of said street being completed and finished by 
the plaintiff, to wit, January 9th, 1873. On said Fourteenth street west 
from F street north to H street north, wee hundred and ORy- tive and 
ro dollars ($3) per square vand, meaning to the sum of one 
thousand six huncered and sixty-six dollars and sixty-six cents 
($1,666.66), said repair and improvement of said street being com- 
pleted and finished by the plaintiff, to wit: On said Fourteenth 
street west, between F street and New York avenue north, December 
4th, 1873; on said Fourteenth west, between New York avenue and 
H street north, January 15th, 1874. On said Fourteenth street west 
between H street north and N street north, one thousand one hun- 
dred and nine (1,109) square yards of wood pavement at three dol- 
lars and seventy cents ($3.70) per square yard, amounting to the 
sum of four thousand one hundred and three dollars and thirty cents 
($4,103.30), said repair and improvement of said street being com. 
pleted and finished by the plaintiff, to wit, December 4th, 1872. 
On said Fourteenth street west, between N street north and Bound- 
ary street, in said city of Washington, two thousand and forty-eight 
(2,048) square yards of wood pavement at four dollars and twenty 
cents ($4.20) per square vard, amounting to the sum of eight thou- 
sand six hundred and one dollars and sixty cents ($8,601.60), said 
repair and improvement of said street being completed and finished 
by the plaintiff, to wit, December 1, 1872. 
Which said several sums were and are the just and reasonable 
costs of the said several items of paving as hereinbefore set forth, 
amounting in total to the sum of fifty-six thousand four hun- 
15 dred and twenty-six dollars and thirty-eight cents ($56,426.38), 
which said sum,in the form of an itemized account, was 
afterwards, to wit, on the — day of February, 1880, presented to the - 
defendant and payment thereof demanded, which was refused at the 
District aforesaid. 
2—194 
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Whereby and by the force and effect of the statutes afores: 
right of action accrued thereon to the plaintiff to maintain it: 


suit against thedefendant to recover said sum of fifty-six thousan: — 


hundred and twenty-six dollars and thirty-eight cents (856,42: 
with interest thereon from said — day of February, 1850, for \ 
it asks judgment. 

A. G. RIDDLE, 


Attorney for Plant’ 


The defendant is to plead hereto on or before the first specia! | 
of the court, occurring twenty (20) days after service hereof; 0 
wise judgment. 

A. G. RIDDLE, 
Attorney for Plain 


Pleas. Filed Nov. 2 11885. RR. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


The Disrricr or CoLUMBIA 
v8. . 
- . At Law. No. 22: 
rue WASHINGTON AND GEORGETOWN RaAIL- 
ROAD COMPANY. 


The defendant, for plea, says that by its charter there wa: 
posed upon it the duty to change the locality of its railroad » 
conform to changes which might be made in the grac 
16 otherwise in the’ streets and avenues; and, further, to 
the spaces embraced within two lines drawn two fee! 
the outer rails of its tracks and running parallel with said ra 
all times well paved and in good order without expens« 
Iinited States or the cities of Washington and Georgetown 
that the said duty was in force at the different times mention 
the declaration when the work was done, the cost whereof is 
to be chargeable to the defendant. 

And the defendant says that the measure of the said duty an 
manner of performing the same depended upon the law of the 
and not upon the discretion or direction of the plaintiff, and 
the said duty was owing and to be performed by the defendan 
not by the plaintiff, except only in case of default by the defer 
after due notice to perform the same. 

And the defendant says it performed and discharged said dut: 
changing, at its own expense, its railroad so as to make it co: 
to any and all changes in the grades or otherwise in said ave 
and streets, and by paving, and keeping at all times well »: 
and in good order, the entire space aforesaid, without expense t 
United States or the cities of Washington and Georgetown, or t« 
District of Columbia, the successor of said cities; but that, not 
standing such performance and discharge of the said duty, the 


.of Public Works, an agent of the plaintiff, constituted by the o: 


Congress of the 21st of February, 1871, entitled “An act to pr 
a government for the District of Columbia,” claimed, to wit, i: 
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month of June, 1871, and afterwards, that by virtue of the said act 
and the legislation of the plaintiff thereunder, it, the said Board, 
‘as invested with the power and authority to pave and repair the 
streets and avenues in the declaration mentioned in its discretion, 
and, independent of the duty imposed upon the defendant, to keep 
the space aforesaid at all times well paved and in good repair, and 
without regard to its rights and interests in the performance and 
discharge of such duty. 
17 And the defendant further says that the said claim was 
without authority of law and null and void, but that the said 
Board insisted thereon, and in execution thereof and without any notice 
from the plaintiff or the said board, or other agent of the plaintiff, 
to the defendant to perform and discharge its said duty, and in 
denial of the said duty of the defendant and its rights and interests 
in the performance and discharge of said duty, and notwithstanding 
the whole of the aforesaid space was well paved and in good order, 
made, in violation of law, divers contracts for the paving of the 
streets and avenues in the declaration mentioned, including as well 
the aforesaid spaces as the residue of the said streets and avenues; 
and that in pursuance of such contracts new pavements of unfit 
material and at exorbitant and unreasonable cost were laid. down, 
but that said new pavements were not laid down in any portion of 
the space aforesaid except the two feet thereof lying beyond the 
outer rails of the track of the defendant. 

And the defendant says that, at its own expense, it from time to 
time changed its railroad so as to make it conform to changes in 
the grades or other changes in said new pavements. 

And the defendant further says that the two feet of said space 
whereon the said new pavements were laid were, when said new 
pavements were laid, well paved and in good: order, but that the 
pavement then on said two feet of said space was dug up by the 
said Board and the new pavement substituted. 

And the defendant further says that no notice was given by the 
plaintiff or the said Board or other agent of the plaintiff to the de- 
fendant to lay down said new pavements on the said two feet of said 
space, nor was it claimed by the plaintiff or the said Board or other 
agent of the plaintiff that the defendant was in default in failing 
to lay down such new pavements, nor was any opportunity ever 
afforded the defendant to lay down the same, but on the contrary 

the duty of the defendant to lay down the same was denied, 
18 and the cost of the said work was charged in the same 

inanner as if the defendant bad not been charged with any 
duty in the premises, and remained so charged for many years, to 
wit, until the — day of , 18580. 

2. And for a further plea the defendant says that the plaintiff did 
not, in the due exercise of its powers and pursuant to law, order 
and direct that the said streets and-avenues should be repaired and 
improved as alleged. 

3. And for a further plea the defendant says that the plaintiff did 
not in fact order and direct that the said streets and avenues should 
be repaired and improved as alleged. 
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4. And for a further plea the defendant says it admits tha. pur- 
suant to its charter it was bound to change its railroad so as to riak 

it conform to changes in the grades of the said streets and ayo: ves. 
and the defendant says that when, in the work done by the pl: iotiff 
on the said streets and avenues, changes were made in the grules 
the defendant in all! instances promptly and faithfully diseho eyed 


its duty in the premises by changing its railroad so as to mie it 
conform to said changes in the grades, and that said change: ©” its 
railroad were made at its own expense and without expense «© the 
plaintiff. 


5. And for a further plea the defendant says that it was no! the 
duty of the defendant to pave the alleged space in conformity vith 
the plans prescribed by the plaintiff as alleged, but that it wos the 
duty of the defendant to keep at all times well paved and in :ood 
order the alleged space without expense to the United Staes or 
the cities of Georgetown and Washington, which duty the de ind- 
ant says it iaithfully performed and discharged. 

6. And fora further plea the defendant says that it nev: r re- 

19 ceived any notice to pave the alleged space in conformity vith 

the plans prescribed by the plaintiff as alleged, but that on 

the contrary the plaintiff claimed that it was its right and di:iy so 

to pave, and denied the right and duty of the defendant i: ‘he 
premises. 

7. And for a further plea the defendant says that the pli: atiff 
was not obliged to make, as alleged, the repairs and improve: “its, 
with the cost whereof it is sought in this action to charge th de- 
fendant, because of any default or neglect of duty by the defe lant 


to make the same, but that the same were voluntarily made }\ the 
plaintiff under a claim of its right to make the same and irre:;wct- 
ive of any duty of the defendant or its default or neglect therein. 

8. And for further plea the defendant says that the plaint:” lid 


not grade and pave as alleged, and that the alleged cost is ne just 
and reasonable, and that the plaintiff has not paid the alleged -ums 
of money wherewith it seeks to charge the defendant. 

%. And for further plea the defendant says that it did not oi cer- 
take and promise in manner and form as the plaintiff has « jove 
com plained. 

10. And for a further plea the defendant says that the plointiff 
ought not to have and maintain its action aforesaid agains! |. be- 
cause it says that the said action being for indemnity and reiin ii rse- 
ment for moneys expended by the plaintiff, and not for the del» 
ant’s failure and neglect to perform duties imposed upon it by law, 
the said defendant did not at any time within three vears nex! be- 
fore the commencement of this suit undertake or promise in rns ner 
and form as the plaintiff hath above complained against it, avn. this 

it is ready to verify. Wherefore it prays judgment, ec 


20 11. And fora further plea the defendant says that the » ain- 
tiff ought not to have and maintain its action aforesa | , be- 
cause it says that the said several supposed causes of action i» the 


said declaration mentioned being for indemnity and reimburs::ent 
for moneys expended by the plaintiff, and not for the defen it’s 
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failure and neglect to perform duties imposed upon it by law, the said 
several supposed causes of action did not, nor did either of them or 
any of them, accrue to the said plaintiff at any time within three 
years before the commencement of this suit in manner and form as 
the plaintiff hath above complained, and this it is ready to verify. 
Wherefore it prays judgment, «ce. 

12. And for a further plea the defendant says that the plaintiff 
ought not to have and maintain its action aforesaid against it, be- 
‘ause if says that it, the said defendant, did not at any time within 
three years next before the commencement of this suit undertake or 
promise in mannerand form as the said plaintiff hath above thereof 
complained against it, and this it is ready to verify. Wherefore it 
prays judgment, Xe. 

13. And for a further plea the defendant says that the plaintiff 
ought not to have and maintain its action aforesaid, because it says 
that the woul supposed causes of action in the said declaration 
mentioned did not, nor did either of them or any of them, accrue 
to the said plaintiff at any time within three vears before the com- 
mencement of this suit in manner and form as the plaintiff hath 
above complained, and this it is ready to verify. Wherefore it prays 
judgment, Ke. 

ENOCH TOTTEN, 
W. D. DAVIDGE, 
Att'ys for Def’t. 


21 Filed Nov. 26, 1883. R. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


Tue District or COLUMBIA 
vs. v ‘ = 
Me ; -At Law. No. 224! 
fue WASHINGTON AND GEORGETOWN RalIc- | No. 22407, 
ROAD COMPANY. 


The plaintiff joins issue upon each and every one of the defend- 
ant’s first 9 pleas in its behalf plead to the plaintiff’s amended dee- 
laration herein. 

And to the defendant’s ninth, tenth, eleventh, twelfth, and thir- 
teenth pleas to the plaintiff's amended declaration the plaintiff 
demurs, and says the same are bad in substance. 

A. G. RIDDLE, 
Att'y for Plaintiff. 


Nore.—Among the matters of law intended to be argued in sup- 
port of the above demurrer are the following: 

1. That the nature of the case is such that the statute of limita- 
tions as plead does not apply. ; 

2. That the sum to be recovered is a portion of the general reve- 
nues of the District, and the statute of limitations is not well plead. 


AE nem A ae 
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(19 Min. C. C., p. 109.) 


Tuurspay, M’ch 27, 7°54 
Justice Hagner presiding. 


THe District or CoLuMBIA 


Us, 


° \ gj 94" | ef, 

THe Wasnincton & GEORGETOWN pat Law. No. 22457, (al. 60. 
Rh. R. Co., Def’t. 

Now comes here as well the plaintiff, by its attor: \, Mr. 

22 Riddle, as the defendant, by its attorneys, Messrs. 'f\ien & 

Davidge, and thereupon this cause comes on to be hear: o pon 

the plaintiff’s demurrer to the defendant’s pleas of the sta ‘ite of 

limitation to plaintiff’s amended declaration, and, the same } ving 

been heard, it is considered that said demurrer be, and the s\ine is 


hereby, sustained. Whereupon comes a jury of good and | witul 
men of this District, to wit, James H. Mead, James L. Davi-, (0 orge 


/ 


W. Hager, Adam Gaddis, William Budd, William [. June, Jolin 


James, Frank W. Dowling, William H. Barrow, Ashton S. FE. \) hiite, 
Charles J. Gawler, and Washington Tilley, who, being duly sworn 


to try the issues above Joined, after hearing a part of the evid uce 
are respited until the meeting of the court to-morrow morniig 


wey ’ 


y 


(19 Min. C. C,, p. 121.) 


TUESDA Y, Aprii 5S, ida 
Justice Hagner presiding. 
Tue Districr or Cotumsta, PI't’ff, ) 
s ' , ' ~ 
sia : Os a At Law. No. 22457. Cal. 60 
lus Wasnincton & GEORGETOWN | , 
R. R. Co., Def’t. 


Now again come here the parties aforesaid, in manner afor: sa‘ 
and the same jury that was respited yesterday, who, after the eas« 
given them in charge, retire to their room to consider of their verd: 
with permission, if they agree during the adjournment of the ecu 
after reducing their verdict to writing, signing, sealing, and delive: 
ing the same to their foreman, to separate until the meeting of ¢! 
court to-morrow morning. 


23 (Min. 19 C. C., p. 123.) 


SATURDAY, April 12th, 1854 
Justice Hagner presiding. 


Tue District oF COLUMBIA, oe 
rs. At Law. No. 22457. 
Tur WASHINGTON AND GEORGETOWN [ Cal. 60. 
RAILROAD Company, Defendant. 


Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury that retired to their room on Tuesday last returs 
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into court and on their oath sav they find the issues aforesaid in 
favor of the plaintiff, and that the money payable to it by the de- 
fendant, by reason of the premises, is the sum of forty-one thou- 
sand and eighty dollars, besides costs. Therefore it is considered 
that the plaintiff recover against said defendant forty-one thousand 
and eighty dollars, as aforesaid, being the money payable by it to 
the plaintiff by reason of the premises, and $ for its costs of 
suit, and have execution thereof. 


Motion for New Trial. Filed April 16, 1884. R. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


Toe Districr or CoLuMBIA ) 
vs ‘ m 
+ * : ’ ye At { aw. N e 29 7. 
THE WaSHINGTON AND GEORGETOWN RaIL- : ° 457 
ROAD COMPANY. 


And now comes the said defendant and moves the court 
24 for a new trial, for the reason below stated, which motion is 
addressed to the justice of the court presiding at the trial of 

this cause and is made on his minutes, to wit: 
First. Because the evidence was insufficient to support or warrant 

the said verdict. 
Second. Because the damages assessed by the jury are excessive. 
This motion is based on a case to be settled in the usual manner. 
W. D. DAVIDGE, 
Attorney for Defendant. 


Motion for New Trial on Exceptions. Filed April 16,1884. R. J. 
Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 
THe District or CoLUuMBIA ) 
vs 7 P 
ry , i ‘ P At “a Ww. N . 2. 57 
rHE WASHINGTON AND GEORGETOWN RAIL- da ” bo7. 
ROAD COMPANY. 


And now comes the said defendant and moves the court for a new 
trial on the exceptions reserved and taken at the trial, the bills of 
exceptions to be prepared and certified. 

W. D. DAVIDGE, 
Att'y for Def't. 


25 Stipulation. Filed July 17, 1884. R. J. Meigs, Clerk. 
District oF COLUMBIA 
vs. » No. 22457. 
WASHINGTON AND GEORGETOWN R. R. Company. 


It is agreed in the above-entitled cause that the statement of evi- 
dence and bills of exception may be prepared and signed nune pro 
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tunc after the adjournment, and that for that purpose the term mui 
yes IR er or the pending motion for a new trial continued. 
uly 17, 1884. 


W. D. DAVIDGE, 
Att'y for Def’. 
RIDDLE, For Dist. 


26 (M. 19, p. 533.) 
In the Supreme Court of the District of Columbia, Holding a Speci: | 
Term or Circuit Court. 
SatuRDAY, May 9th, 1335 
Session resumed pursuant to adjournment, Hagner, justice, pie 
siding. 
THe Distrricr or Corumsria, PI’ff, 
vs, 
THE WASHINGTON AND GEORGETOWN RAIL- 
ROAD Co., Def’t. 


(At Law. No. 22457. 


Now again comes here the defendant, by its said attorney, iid 
tenders to the court here its bill of exceptions to the rulings of 4 e 
court on the trial of this case, and prays that they may be «uy 
signed, sealed, and made a part of the record now for then, woch 
is done accordingly. 


27 Filed April 25, 1884. 


In the Supreme Court of the District of Columbia the 28 diy of 


April, 1854. 
Tue District or Cotumsta, Plaintiff, 
Us | , _ 4 ote 
’ y d ‘ At Law. Ne, af A Dé, 
THe WASHINGTON AND GEORGETOWN RalIL- | : ' 
ROAD Company, Defendant. 


The defendant having appealed to the general terra fro: the 
judgment pronounced herein on the twelfth of April, 18S), he 
circuit court, and Henry Hurt, surety for said appeal, for tiicin-c! ves 
and each of them, their and each of their heirs and persons! | ¢) re- 


sentatives, appearing and submitting to the jurisdiction of th: said 
general term, hereby undertakes to abide by, perform, and yp: its 
judgment, which they agree may be pronounced against al! of | |ieny. 
WASHINGTON & GEO. T. R. ROO) 
Per H. HURT, 2't, Appellant. [SEAT | 


H. HURT, Surety. 


Approved April 25, ’S4. 


A. B. HAG Eh, 


Asso. ./ vis 


ei 
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8 Bill of Exceptions. Filed May 9, 1885, now for then. R. J. 
Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


Tue District or CoLUMBIA 

is 7 ~_ 
. ” < -At Law. No. 22457. 
Tue WASHINGTON AND GEORGETOWN sa, edn 


ROAD COMPANY. 


At the trial of this cause the plaintiff, a municipal corporation 
duly created by law, to maintain the issues on its part joined, gave 
in evidence the charter of the defendant, being an act of the Con- 
gress of the United States entitled “An act to incorporate the Wash- 
ington and Georgetown Railroad Company,” approved May 17, 1862, 
a copy of which act is hereunto annexed, marked “ Exhibit A,” and 
made part of this bill of exceptions; and read in evidence from the 
said act sections one, four, five, and six, as follows: 


“ Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That Eliab King- 
man, Franklin Tenney, J. J. Coombs, Sayles J. Bowen, Charles H. 
Upton, Henry Addison, Hallett Kilbourne, and their associates and 
assigns, be, and they are hereby, created a body corporate under the 
name of the ‘Washington and Georgetown Railroad Company,’ 
with authority to construct and lay down a double-track railway, 
with the necessary switches and turnouts, in the cities of Georgetown 
and Washington, in the District of Columbia, through and along 
the following avenues and streets: Commencing on Bridge street, at 
the intersection with High street, or at such point on said Bridge 
street east thereof, in the city of Georgetown, as may be designated 
hereafter by the corporate authorities thereof; along said Bridge street 
to its intersection with the street running to the tubular bridge over 
Rock creek to Pennsylvania avenue, in the city of Washington ; 
along said avenue to Fifteenth street west; along said street south 

to said avenue; along said avenue to the foot of the Capitol 
29 grounds; thence around the southern boundary of the Capitol 

grounds, and along their southern boundary easterly to Penn- 
sylvania avenue; along said, Pennsylvania avenue to Eighth street 
ast, or Garrison street, and along said street south to the Navy 
Yard gate; with a lateral road running along the eastern front of 
the Capitol from the southern to the northern gate, and thence by ‘A’ 
street to the depot of the Baltimore and Obio railroad, and thence 
from said depot through First street west to Pennsylvania avenue, 
so as to intersect with said main road; also a double or single track 
branch railway, commencing at Boundary street north and running 
down Seventh street west to Pennsylvania avenue and to the 
Potomac; also a railway commencing at Boundary street and run- 
ning down Fourteenth street west and New York avenue to Penn- 
sylvania avenue to a point of intersection with said first-mentioned 
railway; with the right to run public carriages thereon drawn by 
J—194 
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horse power, receiving therefor a rate of fare not exceeding five cents 


a passenger for any distance between the termini of either of the saiv 


main railway, or between the termini of either of said branch rai!- 


ways, or between either terminus of said main railway and the 
terminus of either of said branch railways: Provided, That the us 
and maintenance of said road shall be subject to the municipa! 


regulations of the cities of Washington and Georgetown, respectively, 


within their severai corporate limits ; and that whenever the Capito! 
grounds shall be enlarged, then the said routes shall be made t 
conform thereto. 

“Sec. 4. And be it further enacted, That the said corporatio: 


hereby created shall be bound to keep said tracks, and for the space 


of two feet beyond the outer rail thereof, and also the space between 
the tracks, at all times well paved and in good order, without ex. 
pense to the United States or to the cities of Georgetown and Wasi: 
Ington. 

“Sere. 6. And be it further enacted, That nothing in this aet sha: 
prevent the Government, at any time at their option, from altering 
the grade or otherwise improving Pennsylvania avenue and such: 
other avenues and streets as m: iv be oceupied by said roads, or tlic 
cities of Washington and Georgetown from so altering or improviti. 
such streets and avenues as may be under their respective authority 
and control, and in such event it shall be the duty of said compan) 
to change their said railroad, so as to conforn: to such altered grac: 

and pavements. 
30 “Sec. 6. And be it further enacted, That this act may 4 
any time be altered, amended, or repealed by the Congre: 
the United States.” 

On behalf of the defendant it was admitted that the said chart 
was duly accepted shortly after its passage, and that under and i: 
pursuance of it the defendant constructed its railroad in the certai: 
avenues and streets, as alleged in the declaration. 

It was agreed that all acts of Congress relating to the defends 
should be considered as in evidence. 

The plaintiff then gave in evidence an. act of the District of | 
lumbia entitled “ An act making appropriations for Improve men! 
and repairs in the District of ( ‘olumbi: a, and providing for the pa: 
ment thereof,” approved July 10, 1871; and, also, the plan of 
provements referred to in the said act, together with the lett 
the members of the Board of Public Works, dated June 20, ? S7 
and the letter of William D. Cassin, dated June 1, 1871. whieh a 
plan, and letters are hereunto annexed, marked “ Exhibit B. » 
made part hereof. 

The plaintiff then read from the minutes of the Board of Puli 
Works, a body created by the act of Congress entitled, “ An sect t 
provide a government for the District of Columbia,” ap proved heb 
ruary 21, 1871, certain entries te ‘nding to prove that the said Jbos 
of Public W orks, at divers times awarded to divers parties contr: 
for improving, grading, and laying down new pavements in cert: | 
avenues and streets in the cities of Washington and Georgetow ; . 
which the railroad of the defendant had been constructed and 


— oe 


i a 
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then in operation, and that, in pursuance of such awards, contracts to 
lay new pavements were afterwards prepared and executed, and that 
under the said awards and contracts new pavements were laid as fol- 
lows: In Georgetown, on Bridge street, from Market street to 
31 Rock Creek ; and in the city of Washington as follows: On B 
street south, at its intersection with New Jersey avenue; on C 
street north ; on New Jersey avenue, between B and Cstreets north ; on 
New York avenue, between 14th and 15th streets; on Pennsylvania 
avenue, between 15th and JSth streets west ; on Pennsylvania avenue, 
from {8th street west to Rock Creek: on 7th street west, from B 
street north to () street north; on Sth street east, from Pennsylvania 
avenue to M street south, or the Navy Yard gate; on I4th street 
west, from New York avenue to H street north, being the first, 
second, fourth, fifth, sixth, seventh, eighth, ninth, eleventh, and 
part of the twelfth items of work in the declaration alleged to have 
been done by the plaintiff. 
The plaintiff then read in evidence two ordinances of the corpora- 
tion of Washington, the predecessor of the plaintiff, approved June 
10, 1870, and May 2, 1871, which ordinances are as follows: 


“An act to pave Seventh street southwest, from B street to Water 
street southwest. 


“ Be it enacted by the board of aldermen and board of common 
council of the city of Washington, That the mayor be, and he is 
hereby, authorized and requested to cause the carriage-way of Seventh 
street southwest, from B to Water street southwest, to be paved with 
a wood pavement. 

“Sec. 2. Be it further enacted, That the work be executed in the 
manner and under the superintendence provided by law; and, to 
defray the expenses of said improvement, a special tax, equal to the 
cost thereof, is hereby imposed and levied on all lots or parts of lots 
bordering on the line of the improvement; said tax to be assessed 
and collected in conformity with existing law: Provided, That the 
expense of paving at intersection of streets shall not be assessed on 
the owners of private property, but shall be paid out of the ward 
funds. 

“Approved June 10, 1870.” 


32 “An act to pave Fourteenth street west, from H street north 
to the Boundary. 


“Be it enacted by the board of aldermen and board of common 
council of the citv of Washington, That the mayor be, and he is 
hereby, authorized to cause Fourteenth street west to be paved from 
H street north to the Boundary. 

“Sec. 2. And be it further enacted, That the kind of pavement 
to be put down shall first be determined by a commission, composed 
of the following gentlemen: Hon. Matthew G. Emery, mayor; Gen- 
eral John S. Crocker, John KF. Cook, George Burgess, Robert H. 
Booker, ©. H. Holden, president of the board of common council, 
and R. C. Louis, chairman of the committee on improvements of 
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the board of common council: Provided, That said work sha! not 
be commenced before the spring of 1871. 

“Sec. 3. And be it further enacted, That to carry out the pr ovis- 
ions of this act a committee of seven be directed to see tha’ the 
work be properly executed, composed of the presidents of jjioth 
boards, the chairman of committee of improvements of both be irds, 
the mayor, and two citizens of the second ward, on the line of | sur- 
teenth street, to be appointed by the mayor. 

“Sec. 4. And be it further enacted, That to defray the exp ses 
of said improvements a special tax equal to the cost there f be 
assessed on all lots or parts of lots along the line of said im) «ve- 
ment, to be assessed and collected according to the provisions © law. 

“Sree. 5. And be it further enacted, That all intersections si)..1) be 
paid for out of the second ward fund; also for the paving in front of 
public alleys and in front of all churches and school proper ro- 
vided, That the work be done by contract and given to the | \est 
responsible bidder. 

“Approved May 2, 1871.” 


The plaintiff then gave evidence tending to prove that wid: » and 
in pursuance of the said ordinances contracts had been duly ‘iade 
by the said corporation of Washington for laying new peve ents 
on Seventh street west, from [street south to the Potomae rive and 
on Fourteenth street west, from HH street north to the bounc ivy of 

the city, and that when the said corporation ceased ( >xist 


33 and the new government created by the said act ap) coved 
february 21, 1871, went into operation the pavemen : au- 
thorized by the said ordinances had been partially laid, bu that 


the work of laying the said pavements under the said cont‘ac + was 
continued and completed under the new government. 

The said pavements constitute the tenth, thirteenth,and four centh 
items of work alleged by the declaration to have been done —’ the 
plaintiff. 

The third item alleged in the declaration was abandoned 1) the 
trial by the plaintiff. 

All the aforesaid awards and the said contracts, as we! LO8e 
made by the plaintiff as the two made by its predecessor. t! » (or- 
poration of Washington, called for and required the laving  { new 


pavements from curb to curb in the avenues and streets t> « im- 
proved, without any reference to the railroad of the defen: it or 
any duty on the part of the defendant in relation to the saic >dave- 


ments or any of them. 

The dates of the said awards and contracts and the ¢ 1 tract 
prices for the respective pavements aforesaid were as set { rth in 
the tabular statement hereunto annexed, marked “ Exhibit ¢ .'’ and 
made part hereof. 

The said awards and contracts were severally given in ey idence 
against the several objections of the defendant, made as t!\: said 
awards and contracts were offered, and severally overruled, «1! the 
defendant from time to time excepted. 


A copy of the said awards, in substance, and a copy of t . said 


“_ 


a 
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contracts made by the plaintiff are hereunto annexed, marked “ Ex- 
hibit D” and “ Exhibit E,” and made part hereof. 

The plaintiff further gave evidence tending to prove that the 
pavements laid as aforesaid were of the materials and were finished 
at the times alleged, respectively, in the declaration, and that all 
the said pavements, as laid, extended only from the curb of the street 

to the exterior rails of the railroad of the defendant, and did 
o4 not embrace the space between the said exterior rails; that 

when, in the execution of the said contracts, a change of the 
said :ailroad became necessary, whether by reason of the alteration 
of the grade of the avenues and streets or otherwise, such change 
was promptly made from time to time by the defendant at its own 
expense, and that the only work done by the plaintiff along the line 
of the defendant’s railroad for which recovery is sought in this action 
was the pavement of two feet outside of the exterior rail on each 
side, for the cost whereof only a recovery was sought in this action. 

The plaintiff then called as a witness William O. Roome, and by 
him gave evidence tending to prove that he was and is in the em- 
ploy of the plaintiff, and chief of the special assessment division, 
having in charge collection of special assessments for Improvements 
levied by the plaintiff; that after the passage of the act of Congress 
approved June 19, 1878, and on or about July 19, 1878, the Com- 
missioners of the District of Columbia directed the general revision 
of the assessments, and that said revision was continued under the 
act of June 27, 1879, and that in making said revision the witness 
at first acted as assistant, but afterwards had charge of and completed 
the revision; that in revising the assessments the witness was guided 
and governed by the vouchers and papers of the plaintiff; that before 
the revision there was no charge nor any assessment against the de- 
fendant on account of pavements laid in avenues and streets trav- 
ersed by its railroad, except in the six instanees hereinafter men- 
tioned, in which instances it was assessed on account of its railroad, 
as an owner of property abutting upon the street, to the extent of 
the two feet on each side beyond the exterior rails of its railroad ; 
that, except in these instances, by the original assessments, includ- 
ing those made under the contracts above mentioned with the Cor- 
poration of Washington, as they stood before revision, one-third 

of the cost of such pavements was assessed against the lots 
39 fronting upon the avenue or street, being one-sixth on each 

side, and the other two-thirds were assessed to the plaintiff; 
that by the revision the cost of two feet of the said pavements be- 
yond the exterior rails was taken off the said lots and the plaintiff, 
and was assessed against the defendant; that drawback certificates 
were issued to the owners of the said lots, as required by the said 
acts; that in relieving the said lots and the plaintiff, and assessing 
the defendant, there was not a mere transfer of part of the original 
charges against the abutting lots and the plaintiff to the defendant, 
but that the elements which entered into such charges were carefully 
revised, and, where erroneous, corrected, and that the different areas 
of square yards thus assessed against the defendant are those set out 
in the declaration in the items of work alleged to have been done 
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by the plaintiff, except the third item, and that the prices as: :-se 


for the said areas are also those set out in the declaration, wii 
said exception; that in respect of the six instances where assess: 
were originally made against the defendant the same were as {fo 
Seventh street west, from B street south to the river: Fourt: 
street west, from H to N streets north; New York avenue, be 
Fifteenth and Fourteenth streets west; Pennsylvania avenu 
tween Fifteenth and Kighteenth streets west; and from Eight 
street west to Rock Creek; Fourteenth street west, from N 
north to the Boundary; and Eighth street east, from Penns 
avenue to M street south, being the tenth, thirteenth, sixth, 
eighth, fourteenth, and eleventh items of work in the Rela: 
alleged to have been done by the plaintiff; that in these inst 
the defendant was assessed and certificates of indebtedness 
made out as follows: 


7th street west. from B street south to river: 
’ 


1,860 sq. yds at $3.80 per sq. yd.---.------ $7,068 00 
Certificate of indebtedness No. 3378, made out August 15, 

a NN chink iene sicsinsthien ean hes vain esienadiiaciiibiiaiaraaaac i S71 
36 l4th street west, from H to N streets north : 

1,109 sq. yds. at $5.70 per sq. yd.---- S4.103 Sf 

Certificate of indebtedness No. 3579, made out rent 

ae sialic sti tesaaimaides aul sic seas ascaiaiiiaiaiaaiaa ai $4.10 

New York avenue, between J5th and 14th streets west : 

224 eq. yds. at $3.20 per sq. vd..--.-....... $716 SO 


Certificate of indebtedness No. 5580, made out Sept. 2, 

Be NN iaicteli aedhcnaosabinin inioniareiatniihveny sammie tal diame 

Pennsylvania avenue from 15th to 18th streets west, and 
18th street west to Rock creek : 


3 


fi 


7 


. 


2.462 sq. yds. at $3.50 per sq. yd.------- _.- $8,617 00 
1,008 sq. yds. at $5.20 per sq. yd cia EEN 


$11,842 60 
Certificate of indebtedness No. 5381, made out Sept. 26, 


SN seins iveivenceten atnsnseciebansecn:en-sisipapeepiadelieaadatiiaaiadiadaihibiatoatea $11.54 
14th street west, from N street north to the Boundary : 

2,048 sq. yds. at $4.20 per sq. yd.....-.-.--.. SS 601 60 
Certificate of indebtedness No. 3382, made out Mareh 23, 

I I ics cisussihens eleieimaiee in sinh eei cnianen natant dl ec aiaai ainda. $77 

Sth street east, from Pennsylvania avenue to M street sout) 
1,155,555 Sq. vds. at $3.50 per sq. vd (eee $4,044 42 
Certificate of indebtedness No. 3383, made out April 164, 

ci crck cect: cies heparan en henna aaaieaicea eae a 


That all the foregoing certificates of indebtedness bore inter 
ten per cent. and were Issued as liens against the railroad of cet 
ant, and that the same, made out as aforesaid, were, on or 2 


eae cote 
’ 


ihe} 


na EDP 
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the 15th of August, 1873, sold for value to the First National Bank 
of New York, and the defendant notified of such sale, and are still 
outstanding, never having been repurchased or redeemed by the plain- 

tiff; that no other assessments were made against the defend- 
37 ant, and that the paper hereunto annexed, marked “ Exhibit 

I,’ and made part hereof, is a true copy of the certificates 
of indebtedness made out as aforesaid, except that the blanks were 
filled up and that the said certificates were not on their face in favor 
of any party, but merely certified an alleged indebtedness of the de- 
fendent on account of the respective improvements, and were issued 
against the railroad of defendant. 

The plaintiff then read and gave in evidence the said act of Con- 
gress approved June 19, 1878, entitled “An act to provide for a re- 
vision and correction of assessments for special improvements in the 
District of Columbia, and for other purposes.” 

And also read and gave in evidence the said act approved June 
27, 1879, entitled “An act fixing the rate of interest upon arrearages 
of general taxes and assessments for special improvements now due 
to the District of Columbia, and for a revision of assessments for 
special improvements, and for other purposes.” 

The plaintiff further gave evidence tending to prove that the 
different sums of money alleged by the declaration to have been 
paid by the plaintiff for and on account of the two feet of the re- 
spective pavements beyond the exterior rails of the defendant’s rail- 
road were, in fact, paid by the plaintiff at divers times in money 
and the securities of the plaintiff, by being included in the pay- 
ments to the several contractors for the pavements laid in the said 
avenues and streets, and that the amounts so paid were the just and 
reasonable costs of the said two feet of the respective pavements, ex- 
cept the third item; that copies of the assessments In the six in- 
stances aforesaid were left at the office of the defendant at or about 
the times when the said assessments were made against the said 
railroad of defendant; and that after the aforesaid revision, which 
included as well the pavements for which certificates of assessment 

had been made out in the six instances aforesaid as the other 
38 pavements, demand of payment was made of the defendant 

at or about the time and in the manner alleged in the decla- 
ration. 

The plaintiff then read in evidence the following entry in the 
journal of the Board of Public Works under date of September 26, 
Is71: 


The following order of the Board was referred to the attorney for 
the Board for an opinion: “Ordered, That hereafter all passenger 
horse-railroad companies in the District of Columbia be required to 
pave the inside of and between their tracks with the same pavement 
as the remainder of the street, or with rectangular blocks of granite 
or hard sandstone. The use of cobble-stones under any cireum- 
stances is prohibited.” 


When the foregoing entry was offered the defendant objected to 
its admissibility on the ground of irrelevancy, but the court over- 
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ruled the objection and allowed the said entry to be real % eyi- 
dence, and the defendant excepted. 
The plaintiff then offered in evidence the following entries 1 the 


journal of the Board of Public Works, under date of October {) | =71, 
and August 21, 1872—that is to say: 
“OCTOBER ), | 


The attorney for the board submitted the following report: 
WasHINGTon, D. C., October 7, 1° 7: 
GENTLEMEN: I am of the opinion that the Washington end 
Georgetown and Metropolitan companies can be required f" 1 pave 


the tracks of their roads !n whatever reasonable modes ai! with 
whatever proper materials you may desire. They are not 4 ove, 


but subject to, your official control in these respects. I donot «cm 
it necessary at present to present the considerations on whicii (his 
opinion is based. The subject is one in relation to which ther. 1s 


ground for different views, but I have endeavored to form a eo: 
conclusion, and I think I have done so. 
Very respectfully, 
(Signed) WM. A. COOK, 
Attorney Board of Publie Work; 


39 “ Auacust 21, 1872 
“Mr. Riker et al., representing the W. & G. R. R. Co., called un 
the Board in relation to the track on Pennsylvania avenue east, 1)! 
were informed that the Board would not consent to have the trac 
remain in the center of the street as at present, but would isi 
upon its being removed to either side of the park from First | 
Eighth street east. The Board said that, so far as they were con 
cerned, they were inclined to assess the property of the railroad corn 
pany in the same manner as that of private individuals were unde 

the law, if it could — done.” 


And the plaintiff further read and offered in evidence, from t)ie 
minutes of said Board, entry under date of September 14, 1871, 
showing the establishment by said Board of Public Works of certa:: 
rates or charges to be paid by said Board, known as “ Board rates,’ 
for all work done by them for the said board, including the characte 
of work sued for in this action, which said rates were establishe«! 
after due advertisement, by said Board, and the submission of pre 
swore to wit, by a number of contractors, to do the work called fo: 

y said advertisement, including the kind of work done by thie 
plaintiff and sued for in this action. 

And to the admissibility of each of the said offered entries the ce- 
fendant objected on the ground of irrelevaney; but the court sever 
ally overruled the objections, and allowed e: ach of said entries to be 
read to the jury, and the defendants severally excepted. 

The plaintiff then severally offered in evidence the followin 
copies of letters from the letter books of the Board. of Public Works, 
having first shown that due notice to produce the originals hai 
been given to the defendant, and that it had failed to produce, and 
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that it was the practice of the Board of Public Works to take and 
keep copies in the said letter books of all letters mailed or otherwise 
sent. ‘To the introduction of the said copies the defendant severally 
excepted on the ground of irrelevancy, as the said copies were 
40) offered ; which objections were overruled, and the defendant 
severally excepted ; and the said copies of letters were read 
in evidence to the jury, and are as follows: 


APRIL 9, 1872. 


S. 5. Riker, Esq., president W. & G. R. R. Company, Washington, 
D. C. 


Sir: The Board are now paving the carriage-way and east side of 
Centre market, from canal bridge to Pennsylvania avenue, with 
treated wood. It is noticed that you are paving between and in 
the railroad tracks with cobble-stones. 

The Board intend to have the whole carriage-way paved alike, 


and have so directed the contractor. : 
You will please desist from laying any more cobble-stone. 
Very respectfully, ALEX. R. SHEPHERD, 


Vice-President. 


May 20, 1872. 


S. S. Riker, Esq., president W. & G. R. R. Company, Washington, 

D.C. 

Sir: Mr. L. S. Filbert bas been directed to remove the cobble- 
stones from between the tracks of the railroad on New York avenue, 
between 14th and 15th streets, and at the intersection of New York 
avenue and 14th street, and to pave the same with the Scharfe pave- 
ment, the same as the rest of the street. . | 

You will confer a favor by affording him all the facilities in your 
power for the speedy completion of the work. 

Very respectfully, ALEX. R. SHEPHERD, 
: Vice-President. 


Jury 19, 1872. 
S.S. Riker, Esq., president W. & G. R. R. Company, Washington, 
D.C. 
Sir: Your track around the circle at 23d street and Pennsylvania 
avenue is below the grade. 
Please have it raised to grade at once, in order that the pav- 
ing of the avenue may not be delayed. I hope you will 
4] do this work to-morrow. It is important that the work on 
the avenue should not be stopped. 
Yours respectfully, 
JAMES A. MAGRUDER, 
7. B. P.W. 


4—194 
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| AvuGust 2, 18722. 
| Sylvanus S. Riker, Esq., president Washington & Georgetown 1. | 
| Co. 


Sir: Your letter of the third instant, complaining of the actio. 
of Chief Engineer Phillips in causing the space between your track : 
on Pennsylvania avenue east to be paved with wood, has been r - 
ceived, and in reply I will state that the order under which he 
acting emanated from the Board of Public Works, and he is mere! ’ 
arrying out their instructions in causing the paving of the trac ¢ 
to be of the same material as the remainder of the avenue. J): 
law of Congress creating this board provided that we should inak : 
all rules and regulations necessary for keeping in repair the stre« 
and avenues of the District. We regard this as a very esserti: | 
step towards keeping this important avenue in a guod state of r 
pair, and are convinced that no street can be kept in a proper sta: 
of repair if a cobble-stone pavement is permitted to remain i i: 
centre, disiiguring and injuring the appearance of the whole stre« 
and rendering a proper degree of cleanliness utterly impossib! 
The Board propose that, as the people of this District are incurrin » 
| a great expense in putting its main streets and avenues in a goo | 

condition, that all corporations shall at least comply with the san: 
| regulation that the citizens do; and I think that you, upon reli: 
tion, wil! acknowledge that this is but right and just. 


Very respectfully, ALEX. R. SHEPHERD, 


Vice-Presidesit. 


a 


Avoust 14, 1872. 
S. S. Riker, Esq., president Wash. & Geo’town R. R. Co. 

Sir: The contractor for grading and paving Pennsylvania ayen 

vast has called this morning and informed us that he is « 


42 layed in his work by your not moving your tracks. \W || | 
you please inform us at once your determination in ti | 
matter ? 
Yours respectfully, JAMES A. MAGRUDER. 


Treasurer Board of Public Works 


beer 


S. S. Riker, Esq., president W. & G. R. R. Co., Washington, }). ¢ | ' 


Sik: I wrote you yesterday in relation to your track on Penn. | 
vania avenue east, and wished to know your determination at 0) ( 
In our conversation to-day I gave you the views of this Board. | 
| must again ask that you give your decision at once. This trif! ng 
| does not amount to anything, and if you do not let us know by 
| morrow at 10 o'clock a. m. I shall give orders to the contractor {01 
| improving the above-named avenue to proceed with the gradin 
| Yours respectfully, JAMES A. MAGRUDER 
| Treasurer Board of Public Wor! : 


me 
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Avaust 22, 1872. 
S. S. Riker, Esq., president W. & G. R. R. Co. 


Sir: Your communication of this date is at hand. Please put 
down your track at once, as far as torn up, as the contractors are 
clamorous and claim damages for time lost. Attend to this at once 
and confer with your counsel afterwards. 


By order of the Board: 
CHARLES S. JOHNSON, 
Ass't Secretary. 


Apri 14, 1873. 
S. 8. Riker, Esq., president W. & G. R. R. Co., Washington, D. C. 
Sir: The Board of Public Works desire to have the streets 
43 and avenues of Washington and Georgetown 1n as good con- 
dition as is possible. Allow me, therefore, to call your atten- 
tion most respectfully to the provision of the act of Congress incor- 
porating the Washington & Georgetown R. R. Company which 
required it to keep its track and two feet beyond the onter rails 
thereof well paved and in good order. From an inspection of the 
tracks of the roads it appears that in many places the space between 
the rails, as well as outside of them, is not in the condition contem- 
plated by the law. Will you please have the defects promptly cor- 
rected ? 
Very respectfully, ALEX. R. SHEPHERD, 
Vice- President. 


Aveust 30, 1873. 
S. S. Riker, Esq., president W. & G. R. R. Co., Washington, D. C. 
Sir: As it is necessary to lower the yas-mains at the intersection 
of First street east and Pennsylvania avenue, you will please make 
such arrangements as may be necessary, either by the construction 
of a bridge or otherwise, as will not interfere with the progress of 
the work. 
By order of the Board: 
CHARLES 8. JOHNSON, 
Assistant Secretary. 


SEPTEMBER 20, 1873. 
S. S. Riker, Esq., president W. & G. R. R. Co., Washington, D. C., 
Str: I am directed by the Board to notify you to hurry up the 
work on your road in south B street, in order that the paving of said 
street may not be delayed. 
Very respectfully, CHARLES 8. JOHNSON, 
Secretary. 


-< 


SEPTEMBER 23, 1875. 

S. 8S. Riker, Esq., president Washington & Georgetown R. R. Co. 
Sir: lam directed by the Board to notify you that you must 
44 make preparations for the removal of your railroad tracks 
on Pennsylvania avenue, between First and Second streets 
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east, at once. One side of the railway is already graded, an! ‘| 
contractor will immediately commence upon the grading of the “> 
mainder, and prompt action upo» your part is especially desire: . 


Very respectfully, CHARLES 8S. JOHNSON, 
Secre'ary 
OcTOBER 28, L875 \ 
S.S. Riker, Esq., president W. & G. R. R. Co., Washington, 1). « | 


Sir: You are respectfully requested to remove at once the track 
at the intersection of B street north and Delaware avenue, that. ¢ 
contractor may finish the concrete pavement at that point bet 1¢ 
the winter sets in. 

By order of the Board: 

CHARLES 8S. JOHNSON, Seere!ovr, 


NOVEMBER 15, 187¢ 

5.5. Riker, Esq., president W. & G. R. R. Co., Washington, 1D. ‘ 
Sir: Lam directed by the Board to inform you that the [* «st 
National Bank of the City of New York, as the holder of cervific..« 
of assessment No. 5378 against the bed or track of the Washing: on 
& Georgetown R. R. Company, and embracing part of the roady 1 
of 7th street west, between the Potomac river and B street nor. | 

issued Angust 15, 1872, for $7,068 ; certificate No. 3379 against s: | 

company, on and embracing part of the roadway of 14th street wi «t 
between [1 and N streets north, issued August 25, 1872, for $4,105. 0 
certificate No. 3380 against said company, on and embracing y ir 
of the roadway of New York avenue, between 9th and 15th stro et 
northwest, issued September 2, 1872, I think it is for $716.8); © er 
tificate No. 5381 against said company, on and embracing pur! > 
the roadway of Pennsylvania avenue, between 15th street west : 1 ¢ 
Rock ereek, issued September 26, 1872, for $11,842.60, has rec ues oc 
asale of the property against which such certificates have bio 


-~ 


45 issued, and to say that the board has accordingly adopte: : | 
resolution authorizing the advertisement and sale after |) 


20th instant, unless the amount due is paid on or before that d 
It is hoped that the amount will be adjusted without requiring |) 


board to advertise the property for sale. : 
Very respectfully, CHARLES 8S. JOHNSON 

Secretar. : 

NovemBer 20, 187. 


S. 5. Riker, Esg., president W. & G. R. R. Co., Washington, [. ( 
Sin: You are hereby requested to lower the tracks on 7th st 
between M and {) streets northwest, so that the paving can he 
at once. 
By order of the Board: 


CHARLES 8S. JOHNSON, Seeretur 
May 20, 187 
S. S. Riker, Esq., president W. & G. R. R. Co., Washington, |). « . 
Sir: I am directed by the Board to notify you that orders } iy. 


+-- 
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been issued to grade 7th street northwest, from New York avenue 
to I street, and to request that you will cause the tracks of your rail- 
road to be changed to conform with the new grade. 
Very respectfully, CHARLES 8. JOHNSON, 
Asst Secretary. 


DerceMBER 15, 1875. 
S. S. Riker, Esq., president W. & G. R. R. Co., Washington, D. C. 


Sir: I am directed to call your attention to the bad condition of 
the wooden pavement on Bridge street, Georgetown, at the terminus 
of the railroad, caused by the watering of the company’s horses at 
that point. It is the desire of the Board that you will cause the 
same to be repaired. 

Very respectfully, CHARLES 8. JOHNSON, 
Secretary. 


AG June 25, 1873. 
S.58. Riker, Esq., President W.& G. R. R. Co., Washington, D.C. 

Sir: The exigencies of the case require the suspension of travel 
on 7th street, from E to G streets northwest, until the grading of 
that street, now going on, shall be completed. There is great danger 
of accident whereby the lives of your passengers may be sacrificed, 
and the work can be done in one-half of the time if the travel of 
your cars is checked. 

You will please order the suspension forthwith, as after the de- 
livery of this communication the responsibility for accidents will 
rest with you. 

Very respectfully, 
ALEX. R. SHEPHERD. 


NoveMBER 8, 1872. 
Henry Hurt, Esq., Secretary of the W. & G. R. R. Co., No. 202 New 

Jersey avenue, Washington, D. ©. 

Sir: Referring to your letter of the 7th instant, permission is 
hereby granted the Washington & Georgetown R. R. Company to 
take up so much of the wooden pavement on Pa. avenue as may be 
necessary for them to make connection with their main line at the 
foot of Capitol, provided the same is done under the supervision of 
W. F. Wallace, inspector, and that the wooden pavement is laid 
by Lewis Clephane, the original contractor, in a good, substantial, 
manner, at the expense of said railroad company. 

By order of the Board: 

CHARLES 8. JOHNSON, 
Ass’t Secretary. 


DeceMBeER 18, 1871. 

S. S. Riker, Esq., President W. & G. R. R. Co., Washington, D. C. 
Dear Str: Mr. Filbert, the bearer, has the contract for laving a 
wood pavement in front of the market building on Seventh street, 
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i between Pennsylvania avenue and B street north. Your track 


at once, and let the good work go on. 
Truly yours, 
A. R. SHEPHERD, |". ! 


47 DECEMBER 15, |‘ 
S. 5. Riker, Esq., President W. & G. R. R. Co., Washington, 1). 


Sir: I am instructed by the Board of Public Works to rec 
you to have the railroad tracks on Seventh street south raised ti |! 


going on upon said street. 
Very respectfully, 
CHARLES S. JOHNSOS 


Asst Seervtn 


AvuGust 29, |’ 
joard of Pablie Works. 

GENTLEMEN: The enclosed bills of the Washington & tie org 
town R. R. Co. having been returned to this office with the coo. 
that a certificate be given as to the same being correct, at: 
knowing anything as to the items that go to make the asses-11 1 | 
the bills are respectfully referred to the Board for their acti 

(Signed) GEORGE W. BEALI.. 
Sup't of Assess) 


JUNE 18, 1% 
Washington & Georgetown R. R. Co. 

GENTLEMEN: You will at once lower your track on Eightli s re 
to the proper grade. The work of improving the street 
standstill, awaiting your action. 

Respectfully yours, 
(Signed) R. C. PHILLIPS 
Chief kng i | 


| 


JuLty 8ru, Ls 
Washington & Georgetown R. R. Co. 
vania avenue, from [irst street east to Sixth street east, into 1: 
roadway as soon as possible, in order that the work may be 
pleted at once. 
Respectfully yours, 


i (Signed) R. ©. PHILLIPS 
i Chief Engin 
48 January 5, 18 


LE Aen NN A ll tate 


S.S. Riker, Esq., president W. & G. R. R.Co., Washington, 


between the tracks of yaur road on Fourteenth street, betwe 
and New York avenue and H streets northwest, and clean u 


i have to be raised to conform to grade of street. Please have it «on 


established grade, so as to facilitate the work of improvement 10. 


{ 
\ 


GENTLEMEN: You will please remove your tracks on /’en sy: 


\ 


Sir: i am directed by the Board to request that you wil ive 


¥ 
: 


anne anemone” CW 


-~ 
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rubbish left on the part of Pennsylvania avenue east of the Capitol 
at once. 
Very respectfully, 
CHARLES 8S. JOHNSON, Secretary. 


The plaintiff then called as a witness the superintendent of the 
defendant, and by him gave evidence tending to prove that he was 
such superintendent during the years 1871, 1872, 1873, and 1874, 
and that when the pavements mentioned in the declaration were 
laid along the line of the railroad of the defendant in the streets 
and avenues mentioned in the declaration he knew of the laying of 
such pavements, and that the cars of the defendant, in charge of 
its conductors and drivers, were running along and over the said 
streets and avenues before and during the progress of said work, 
and that the grade of defendant’s railroad was from time to time by 
it changed and altered, as occasion required, during the progress of 
said work, so as to conform to the grade established by the plaiutiff, 
and the space between the exterior rail sof the defendant's railroad 
was, when the grade was changed, paved by it while the plaintiff 
was improving the streets and avenues mentioned jn the declara- 
tion. 

And thereupon the plaintiff rested its case. 

The defendant then moved the court to instruct the jury that the 
plaintiff was not entitled to recover; which motion was overruled 
by the court, and the defendant excepted. 

And thereupon the defendant gave evidence tending to 
49 prove that at and before the times when the said pavements, 
for the cost whereof in part this action is brought, were re- 
spectively ordered and directed to be laid as aforesaid the whole 
space within the exterior rails of the defendant’s railroad and for 
iwo feet beyond each side of said rails, being the space mentioned 
ii section four of the charter, was, in fact, well paved and in good 
order and condition, and that the said space had been paved by the 
defendant at its expense when it constructed its railroad, and up to 
the time of the laying by the plaintiff of the pavement in respect 
of which recovery is sought in this action had been kept, at its 
expense, In good order and condition. 

And the defendant further, against the timely objection of the 
plaintiff, offered and gave evidence tending to show that the Board 
of Public Works, in the construction of the powers delegated to it 
hy law, claimed and insisted, as was known to the defendant, that 
the power and duty was devolved exclusively on it of paving the 
avenues and streets from curb to curb, including the space within 
the exterior rails of the defendant’s railroad and for two feet outside 
of said exterior rails, and in making the aforesaid awards and con- 
tracts, and in the execution of the work thereunder, acted in pursu- 
ance of such claim; and hence did not make any request of or 
demand upon the defendant to do, the work, whereof the costs are 
claimed in the declaration, other than as hereinbefore appears from 
the evidence given by the plaintiff. 

And on cross-examination of A. B. Mullett, a witness called on 
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behalf of the defendant, he testified that he was a practical ¢ngi- | 
neer and a member of the board of Public Works at the time o te 
doing of work sued for in this action, and that it was impracti «> ¢ 
to divide the work of paving the spaces included between the ¢o 1 
crete lines of the streets and avenues mentioned in the declar ticn 
and the outer rails of defendant’s tracks in said streets and ayeuus 

so as to enable the plaintiff to do the said work up % te 


50 imaginary line, two feet outside of and exterior to the de <n |- 
ant’s said tracks, and to enable the defendant to do the work of 
paving the space between said imaginary lines and defendanit’s sad 
outer rails. 
And on cross-examination of Lewis Clephane, a witness ell (on 
behalf of the defendant, he testified that in the year 187), |e, as 
contractor, was paving Pennsylvania avenue, in the city ©! \\ ash- 
ington, D.C., from First to Fifteenth streets northwest, with we oden 
pavement, under a contract with the United States of Ameries and 
was also employed by the defendant, and paid by it, at tie scme | 
time, to pave the space along two feet outside of the outer rei) of tle 
defendant’s track with the same kind of pavement with wiicl he : 
was paving the rest of said avenue under contract with the U sited 
States as aforesaid, and that the said claim on the part «f the 
Board as to the space between the exterior rails of the defendants 
railroad was enjoined by the supreme court of the District { (o- | 
lumbia, at the suit of the defendant, by writ of injunction, bu. con- 
tinued to be enforced and executed as to the two feet-beyon the 
said exterior rails, in respect of which such injunction was not 
asked for by defendant. 
The defendant further gave evidence tending to show ti.t it 
never received any request or demand on the part of the oi iit, 
nor had any opportunity afforded to do the said work, or in par’ 
thereof, otherwise than may appear as aforesaid; that the prices 
paid by the plaintiff for the said work were grossly excessive ond 
exorbitant, being in some instances more than fifty per cent. i ox- 
cess of the reasonable price; that the said contracts were ay orcded | 
without public advertisement or other notice; that the prices ii the 
said contracts were generally fixed according to a seale of prices os- 
tablished by the said Board upon bids and proposals for sach 
o1 work received by said Board in response to public acy ortise- 
ment therefor soon after it entered upon its official dat) and 
before any contracts were made, but that the Board deviate: trora 
time to time from such seale, and that the same was esta! |isjed ‘ 
after advertisement in a single paper only, published in the «ity of 
Washington, calling for the rates at which bidders wou!d \av the 
different pavements, but not giving or proposing to give th > work 
to such bidders; and that the said rates were extravagant! |igh 
because of the low credit of the plaintiff and the uncertainty )° pay- 
ment; and that the pavements proposed to be laid by the ‘board 
when it so advertised were such as had never before, or or\y in two 
or three instances, been laid in the District of Columbia. 
The defendant further, and against the timely objection of the 
plaintiff, gave evidence tending to prove that the pavements, \v :creof | 
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the costs in part are claimed in the declaration, were wholly unsuit- 
able for the purpose, and that such as were of wood soon rotted 
away, and that in a short time it became necessary to replace all the 
said pavements, or most of them, with others. 

And thereupon the defendant rested its case. 

After the evidence was closed, the defendant moved the court for 
leave to reinstate the pleas of limitations which upon demurrer had 
been overruled ; but the said motion was overruled, and the defend- 
ant excepted. 

And thereupon the plaintiff severally prayed the court to grant 
ach of the following instructions: 

1. The defendant is bound by its act of incorporation, as set out 
in the declaration, to change the grade of its road and to conform 

its tracks to such changed grade, and also to lay new pave- 
52 ments within the prescribed spaces whenever the plaintiff, 

in its diseretion, sees fit to make changes in the streets and 
avenues mentioned in the declaration in which the defendant’s 
tracks lie, rendering such work necessary and proper to be done on 
the part of the defendant. The obligation in this respect imposed 
by its act of incorporation upon the defendant is well defined and 
set forth in terms which are part of the act granting its franchises, 
and, whenever occasion for meeting that obligation arises, the 
terms of its act of incorporation of themselves make it incumbent 
upon the defendant to discharge such obligation. 

2. By the provisions of its act of incorporation the defendant was 
bound, whenever occasion arose, to pave the prescribed spaces in 
the streets and avenues mentioned in the declaration, and such 
obligation was independent of any formal application or notifi- 
cation so to du on the part of the plaintiff or its predecessors in 
authority. 

3. In order to entitle the plaintiff to recover in this action it is not 
necessary that it must appear from the evidence that before doing 
the work in respect of which the action is brought the plaintiff or 
its predecessors gave the defendant formal notice and made formal 
demand upon it to do the work. It is sufficient, in that respect, if 
it appear from the evidence that by proper regulation, order, or di- 
rection the improvement of the streets and avenues mentioned in 
the declaration was authorized, entered upon, and carried into effect 
by the proper authorities. Upon such authorization and entry 
upon such improvement, and knowledge by the defendant thereof, 
it was the duty of the defendant, without further notice or demand, 
to pave the prescribed spaces in accordance with the plans and re- 
quirements of the appropriate authorities; and on failure so to do 
those authorities might do the work and have recourse over against 
the defendant for the reasonable costs and expenses incurred by 

them in properly doing the same. 
53 4. Even though, in order to render it liable in this action, 
the defendant were entitled to notice itself to do the work, 
before the doing of the work by the plaintiff or its predecessors, the 
authorization and entry upon the work by the plaintiff or its prede- 
cessors, as above assumed, correspondence and conference between 
5—194 
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the plaintiff or its predecessors and the defendant on tlic s | :ject, 
actual knowledge by the defendant of the contemplated ‘vork, 
adaptation of its tracks to the change of grade necessary for th. vor, 
and the paving by the defendant of the space between its tracks 


before or pending the work, would constitute such notice to |! © ce- 
fendant in the premises. 


5. The jury must find for the plaintiff, if at all,at the rates s:own 
by the evidence actually to have been paid by the plainti) or its 
predecessors for the work described in the declaration, vm! «5 the 
jury find from the evidence that such rates were, under al! |e cir- 


cumstances, unreasonable, and the burden of proving unrens tiavle- 
ness in such rates is upon the defendant. 


6. What were reasonable costs and expenses ineurre|) j° the 
plaintiff for doing the work described in the declaration 11st be 
determined from all the cireumstances of the case. It was ict in- 
cumbent upon the plaintiff or its predecessors to do the wor) | its 
or their own officers and employees; but the plaintiff, or its prede- 
cessors, properly might procure the work to be done by e 1 tract, 
and the reasonable charges of those doing the work under su.) con- 
tract with the plaintiff, or its predecessors, may be recovered (i tuis 
action. 

7. The plaintiff is not restricted in this action to recover merely 
of what it would have cost the defendant to do the designate work. 
The plaintiff is entitled to recover the reasonable expense (> i', or 
its predecessors, of doing the work, due regard being had to «1 the 

circumstances of the case, including the character, sit (ition, 
5-4 instrumentalities, and advantages, or want of advaut pes, of 
the plaintiff, or its predecessors, in that behalf. 

8. If the jury find from the evidence that at or about the | ne of 
doing the work described in the declaration the defendant, by ag:ee- 
ment, paid at a certain rate for similar work done in a manner oid by 
means and instrumentalities similar to those shown by the ov: \o1ce 
to have been employed by the plaintiff, or its predecessors, i: tlie 
premises, the Jury must consider such rate so paid by the deion init 
not unreasonable. 

9. If the defendant, neglecting and failing to pave the preser bed 
spaces, as required by its act of incorporation, stood by and wit! ort 
protest or other objection permitted the plaintiff, or its predeccs: r 
to do the work deseribed in the declaration, the Jefenida i 


estopped to complain that it was not notified or called upon (> co 
the work in question before it was done by the plaintiff or its » 
decessors. 

10. The jury is at liberty in their verdict to allow interest fr» 
the time of demand by the plaintiff, as shown in the evidence, (1p. 
the sum they may find was the reasonable value of the sever) 
items of work enumerated in the declaration. 

And thereupon the defendant severally prayed the court to grai | 
‘ach of the following instructions : 

First. The duty imposed upon the defendant by its charter wa: 
to change the locality of its railroad so as to conform to chan: : 
which might be made in the grades or otherwise in the streets in | 
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avenues; and, further, to keep the space embraced within two lines 
drawn two feet from the outer rails of its tracks and runnin 
parallel with the said tracks at all times well paved and in — 
order, without expense to the United States or the cities of Wash- 

ington and Georgetown. The measure of the said duty in 
5D relation to keeping the said space at all times well paved 

and in good erder, and the manner of performing the same, 
depended upon the law of the land, and not upon the discretion or 
judgment of the plaintiff, and the said duty was owing and to be 
performed by the defendant; and if from the whole evidence the 
jury shall find that the defendant did change the locality of its 
railroad as required, and did keep the space above mentioned at all 
times well paved and in good order, and that, notwithstanding the 
fact that the said space was so kept at all times well paved and in 
good order, the plaintiff did the work within the said two feet, for 
the cost whereof this action is brought, then the plaintiff is not en- 
titled to recover. 

Second. If the jury shall find from the whole evidence that be- 
fore and at the time the work was done, the cost whereof is sought 
to be recovered in this action, the space of two feet beyond the outer 
rails of the track of the plaintiff was well paved and in good order, 
and that the said work, the cost whereof is sought to be recovered 
in this action, was done by the plaintiff exclusively within said two 
feet, then the plaintiff is not entitled to recover in this action. 

Third. If from the whole evidence aforesaid the jury shall find 
that the pavements, for the cost of two feet whereof this action is 
brought, were entirely new, then the plaintiffis not entitled to recover, 
as the duty of the defendant did not extend beyond repairs. 

Fourth. Under the true construction of the charter of the defend- 
ant the duty to keep at all times well paved and in good order the 
space between the outer rails, and for two feet beyond, did not re- 
quire the defendant to lay down new pavements, but was confined 
to keeping at all times well paved and in good order such pave- 
ments as were or might be laid in said space bv competent author- 

ity. 
56 Fifth. If the jury shall find from the evidence that, at the 

time the plaintiff began the various pieces of work charged 
for in this cause, the tracks of the defendant and the space of two 
feet beyond the outer rails thereof, and also the space between the 
tracks, were well paved and in good order, the defendant was bound 
by law to change said railroad, from time to time, so as to conform 
to the grade and pavement made by the plaintiff, and to do nothing 
more, except thereafter to keep the said parts and portions of the 
streets well paved and in good order. 

Sixth. Any right on the part of the plaintiff to discharge the 
duty of keeping well paved and in good order the space between the 
outer rails and two feet beyond depended upon the default of the 
defendant to discharge such duty. The performance of such duty 
belonged primarily to the defendant, and the burthen of proof is 
upon the plaintiff to show default on the part of the defendant. 

Seventh. The court is requested to instruct the jury that the act 


ee 
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of the Legislative Assembly of the 10th of August, 1871, etit (d, 
etc., and given in evidence, did not impose the duty upon thie: e- 
fendant to do the work for which recovery is sought, nor did 1 iy 
other law impose such duty, nor any facts in evidence, if found oy 
the jury, could involve such duty. 

Kighth. The passage of the act of the Legislative Assembly g \ en 
in evidence, and the adoption of the comprehensive plan tlicscin 
referred to, did not make it the duty of the defendant to cdo he 
work for which a recovery is sought in this action. 

Ninth. The orders or awards of the Board of Public Works av". ra- 
ing contracts for doing the work, for part of which a recove; is 
sought, did not make it the duty of the defendant to Jo «ch 


work. 
57 Tenth. Nor did the passage of the act of the Legis! tive 
Assembly mentioned in the eighth prayer, and the ordi: 3 or 


awards mentioned in the ninth prayer, even if known to tii de- 
fendant, and followed by knowledge that contracts had been !: ade 
by the Board of Public Works for the pavements, the cost for: por- 
tion whereof is sought to be recovered in this action, and tlial saic 
contracts were in course of execution by the performances © the 
work therein provided for, make it the duty of the defend: nt! |» co 
the work, unless the defendant had knowledge or reason ty b: ieve 
that the plaintiff acted not under a claim of right on its part, uta 
claim based on notice and refusal or neglect. 

Kleventh. Even if the duty of the defendant, in respect of | eep- 
ing well paved and in good order the space between the outer rails 
of its tracks, and for two feet beyond, was not to be gover: ec 1 its 
exercise by the law of the land, but by the discretion of tie: ain- 
tiff, so that the defendant was bound, not only to keep the said pace 
well paved and in good order, but so to keep the same as presi ibed 
by the plaintiff, still the right to do the work in the mann: pre- 
scribed by the plaintiff belonged to the defendant, and ). w+ not 
competent for the plaintiff to do the said work except upon | otice 
to the defendant and its refusal or neglect to do the samo; oadif 
the said work, or any part thereof, whereof the cost is souglit | this 
action, was not done after such notice to the defendant nud s re- 
fusal or neglect, then for the cost of such work, or part there: , the 
plaintiff is not entitled to recover. 

Twelfth. The plaintiff could not in law become the credito: fthe 
defendant in respect of any work, the doing whereof was |) law 
devolved upon the defendant, without notice to the defendan: o do 
the same, followed by refusal or neglect; and the jury are iusi: icted 
that, unless they find from the evidence that such notice wa: siven 
and followed by refusal or neglect, the plaintiff is not enti: ed to 


recover. 
08 Thirteenth. The plaintiff could not in law beco: ¢ the 
creditor of the defendant in respect of any work, tli joing 
whereof was by law devolved upon the defendant, without a! : rding 


a reasonable opportunity to the defendant to do such wor: and 
the jury are instructed that, unless they find from the evic en: » that 
such opportunity was afforded, the plaintiff is not entitled to 1 -over. 
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Fourteenth. If from the evidence the jurv shall find that the 
plaintiff or the Board of Public Works, in the interpretation of the 
powers granted to them by law, claimed the right to pave the streets 
and avenues from curb to curb, and denied that to the defendant 
belonged the duty and correlative right to pave the space between 
the outer rails of its tracks, and for two feet beyond, and that under 
and in pursuance of such interpretation the work, for the cost 
whereof this action is brought, or any part of such work, was done 
without notice to the defendant, or any refusal or failure on its part 
in pursuance of such notice, and without any opportunity being 
afforded to the defendant to do said work, then the said interpreta- 
tion was erroneous, and no right of action acerued to recover from 
the defendant money expended for work done as aforesaid, notwith- 
standing the failure to give such notice or afford such opportunity 
Was owing to mistake of law. 

Fifteenth. The two ordinances of the corporation of Washington 
given in evidence expressly impose the cost of the work on 14th 
street west, between H street north and N street north, and between 
the latter street and Boundary, and on 7th street west, between B 
street south and the Potomac river, for part of the cost of which 
work this action is brought, upon the owners of property abutting 
upon the said streets; and if the jury shall find that under and in 
pursuance of the said ordinances contracts were made for the said 

work in behalf of the said corporation, and the said work, or 
59 any part thereof, was done under said contracts, and no part 

of the cost thereof charged against the defendant, but the 
whole cost or the portion thereof not paid by the plaintiff was as- 
sessed to the said owners of property, as aforesaid, then the said 
assessment was ratified by law, and especially by the acts of the 
19th of June, 1878, and the 27th of .Jnne, 1879, and the provisions 
of said laws whereby remissions to the said owners of property were 
allowed did not authorize the remissions, or any part thereof, to be 
charged against the defendant, and this action cannot be maintained 
for the said remissions, or any part thereof, nor for the part of the 
said work, if any, which the said corporation might have notified 
the defendant to do, but the cost whereof, whether owing to the 
pavement being a new pavement, or error of law, it imposed upon 
the said owners. 

Sixteenth. The acts of June 19, 1878, and June 27, 1879, author- 
izing the revision of assessments and the issue of drawback certifi- 
cates at the instance of the parties mentioned in the said acts, rati- 
fied and confirmed the assessments as made, subject only to the 
relief which was provided for by the said acts in behalf of the said 
parties. The said acts did not authorize any revision except at the 
instance and for the benefit of the said parties, nor the imposition 
upon the defendant of any amounts remitted, and for which draw- 
back certificates issued, nor did the said acts give any right of action 
against the defendant which would not have existed had they simply 
ratified and confirmed the assessments as made. 

Seventeenth. If from the evidence the jury shall find that certain 
items of charge alleged in the declaration were assessed by the 
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plaintiff against the defendant, and that the certificates of in: 
ness given in evidence were issued by the plaintiff against |. 
road of the defendant, and were sold for value by the pla 

the First National Bank of New York at or abou) 1: 
60 mentioned by the witness Roome, and that the said 

cates, amounting in the aggregate to $34,202.80, are s' 
standing, then for the said items of charge the plaintiff is not « 
to recover in this action. 

Kighteenth. The plaintiff was not legally entitled to do t/i: 
the cost whereof is sought to be recovered in this action, jr: 
but only in the event of default on the part of the defen las: 
as there is no evidence to show that such default was com 1: 
to the plaintiff, and that thereupon the plaintiff ordered or | 
the said work to be done in consequence of such default, +1) 
cannot be maintained, and the jury must find for the defor: 

Nineteenth. The plaintiff is not entitled to recover in |): 
except for money paid, laid out, and expended by it in cos 
of the default of the defendant. 

Twentieth. The plaintiff did not sueceed to the interest 
cities of Washington and Georgetown in the performance «| | 
imposed upon the defendant to keep at all times well paver 
good order the space between the outer rails of its tracks 
two feet beyond ; and hence the plaintiff cannot recover. 

Twenty-first. If it be assumed that the plaintiff succee 
interests of the cities of Washington and Georgetown in this p 
ance of the duty imposed upon the defendant by its charter 
at all times well paved and in good order the space beiw 
outer rails of its tracks and for two feet beyond, still the gove 
created by the act of the 21st of February, 1871, was one of : 
authority. It had the right to construe the charter duty of : 
fendant and the interest of the plaintiff therein, and the | eg 

of the plaintiff fails to show that it regarded the ie: 
61 ments authorized to be laid as within such duty, or |! 

did so regard such new pavements, it took any steys | 
the performance of such duty, or to enable the plaintiff or it: 
to do the same by putting in default the defendant. 

And thereupon the court severally rejected each of the | 
offered by the plaintiff, except the sixth and tenth, and sever: 
jected each of the prayers offered by the defendant; and ‘li 
the court, of its own motion, instructed the jury as follows : 

First. The jury is instructed that if they find from the «: 
that the municipal authorities ordered and directed that tlc 
and avenues named in the declaration and along and ove: 
the tracks of the defendant’s railroad are laid should be vr 
and improved by laying down new pavements of wood, asphii' 
concrete, as set forth in the declaration, and that said aut! 
thereupon entered upon the performance of the said work; snc 
further find that the defendant company had notice or kno 
that the municipal authorities had so ordered and directed «1 
entered upon the performance of said work, it thereupon becai 
duty of the defendant company, without delay, to conform its | 
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te the grade of the new work, and to pave its tracks and the space 
between the same, and also to pave the space of two feet on each 
side of its outer rails, to conform to the plan and character of the 
cap wees then being laid in said streets and avenues, respectively, 
»y the municipal authorities; and if the jury shall further find that 
the defendant company neglected to pave the space of two feet on 
each side of its outer rails, and that the municipal authorities there- 
upon paved the said space of two feet on the streets and avenues, 
as described in the declaration, and paid the cost of paving the 

same, then the plaintiff is entitled to recover in this action 
62 against the defendant such sum as the jury shall believe was 

the reasonable cost of performing the said work at the time 
it was done. 

Second. The jury is instructed that in determining whether the 
defendant company had notice or knowledge that the municipal 
authorities had directed and ordered that new pavements should be 
laid on the said streets and avenues, and had entered upon the 
performance of the said work, they are authorized to consider the 
testimony to the effect that the defendant changed the grades of its 
track so as to conform to the grades of the new pavement; that its 
cars were running along the side streets and avenues while the work 
was progressing ; and that the defendant obtained an injunction to 
prevent the paving of the spaces between its tracks, while the rest 
of the streets and avenues were being paved—with the other testi- 
mony in the case. 

Third. The municipal authorities were under no obligation to 
notify the defendant company that it was expected to pave the 
space of two feet outside of its outer rails, or to demand that the 
defendant should perform the said work. 

As soon as the defendant had notice or knowledge that the 
municipal authorities had ordered and directed new pavements to 
be laid in said streets and avenues, and that they were commencing 
the work, it forthwith became the duty of the defendant to offer itself 
ready to do said paving, and to proceed to do the same, in such 
manner as to conform to the altered grade and character of the new 
pavements then being laid by the municipal authorities; and in the 
absence of such offer, and upon the neglect of the company to com- 
mence the work, it became the duty of the plaintiff to perform the 
same at the reasonable cost of the defendant. 

Fourth. In determining the sum to be allowed for the paving of 

the space of two feet along the outer rails of the defendant’s 
63 track, the jury should take into consideration all the cireum- 

stances disclosed by the testimony tending to show what 
would have been reasonable rates for such work at the time it was 
performed, and, among others, the testimony as to the rates for such 
work actually paid about that time by employers, including the de- 
fendant and the plaintiff. And if the jury shall believe from all the 
evidence that the rates charged against the plaintiff for this work, 
and actually paid for it, were reasonable under the circumstances, 
then the plaintiff is entitled to a recovery for the sums so paid, and 
the defendant is entitled to a deduction from such sums, if the jury 
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shall find said charges were not reasonable, to the extent o! what 
they may find excessive. 

Fifth. Notwithstanding the jury may find that the pay« ents 
selected by the municipal authorities and charged for in t] is : :tion 
were unwisely selected and soon perished or became unservic ible, 
the plaintiff will still be entitled to recover for what the sid vork 
was reasonably worth at the time it was performed. 

And thereupon to the several rulings of the ceart in gro iting 
each of the sixth and tenth prayers offered by the plainti'!, 1d to 
the several rulings of the court in rejecting each of the pray: 3 of- 
fered by the defendant, and to the several instructions given > ° the 
court of its own motion, the defendant severally excepte: 

And thereupon the defendant, after the ruling of the cour! ipon 
the prayers submitted in behalf of the plaintiff and defe) lant, 
prayed the court to qualify the instructions given by the cou t by 
adding thereto that if the jury shall find that the Board of | ible 
Works asserted the exclusive right to do the whole paving fro) curb 
to curb, and would not have allowed the defendant to do the work 
which, as alleged, devolved cn the defendant, and that the cefe dant 


had knowledge or notice of the same, then it was not inev: bent 
upon the defendant to offer to do the said work. 

64 Which prayer the court refused to grant, and to sii re- 
fusal the defendant excepted. 

And thereupon, before the jury retired, the defendant pray: | the 
court to sign and seal this bill of exceptions, and that the same 
should have the same force and etfect as if the several rulings || -rein 
excepted to had been incorporated in separate bills of exc. tion, 
which is allowed; and this bill is aceordingly, before the j\iiy re- 


tired, signed and sealed this eighth day of April, A. D. ls4 
Now for then, May %, 1885. 
A. B. HAGNER. © s541.] 
Exurtpirs To Birt or Exceptions. 
Mexuipir A, 
Charter. Filed May 9, 1885. R. J. Meigs, Clerk 


Disrricr oF COLUMBIA 
is = ae 
a -At Law. No. 22457. 
WASHINGTON AND GEORGETOWN RAILROAD 
COMPANY. 
An act to incorporate the Washington and Georgetown [i road 
Company. 


Be it enacted by the Senate and House of Representatives +! thie 
United States of America in Congress assembled, That Eiiai) sing- 
man, Franklin Tenney, J. J. Coombs, Sayles J. Bowen, Charles H. 


Upton, Henry Addison, Hallet Kilbourn, and their associa':. and 
assigns, be, and they are hereby, created a body corp rate, 
65 under the name of the Washington and Georgetow) Ii. lroad 


Company, with authority to construct and lay cown a 
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double-track railway, with the necessary switches and turnouts, in 
the cities of Georgetown and Washington, in the District of Colum- 
bia, through and along the following avenues and streets: Com- 
mencing on Bridge street, at the intersection with High street, or at 
such point on said Bridge street east thereof, in the city of George- 
town, as may be designated hereafter by the corporate authorities 
thereof; along said Bridge street to its intersection with the street 
running to the tubular bridge over Rock creek to Pennsylvania 
avenue, in the citv of Washington; along said avenue to Fifteenth 
street west; along said street south to said avenue; along said ave- 
nue to the fvot of the Capitol grounds; thence around the southern 
boundary of the Capitol grounds, and along their southern boundary 
easterly to Pennsylvania avenue; along said Pennsylvania avenue 
to Eighth street east, or Garrison street, and along said street south 
to the Navy Yard gate, with a lateral road running along the east- 
ern front of the Capitol from the southern to the northern gate, and 
thence by “A” street to the depot of the Baltimore and Ohio rail- 
road, and thence from said depot through First street west to Penn- 
sylvania avenue, so as to intersect with said main road; also a 
double or single track branch railway, commencing at Boundary 
street north and running down Seventh street west to Pennsylvania 
avenue and to the Potomac; also a railway commencing at Bound- 
arv street and running down Fourteenth street west and New York 
avenue to Pennsylvania avenue, to a point of intersection with said 
first-mentioned railway, with the right to run public carriages 
thereon drawn by horse-power, receiving therefor a rate of fare not 
exceeding five cents a passenger for any distance between the ter- 
mini of either of the said main railway, or between the termini of 
either of said branch railways, or between either terminus of said 
main railway and the terminus of either of said branch railways: 
Provided, That the use and maintenance of said road shall be sub- 
ject to the municipal regulations of the cities of Washington and 
Georgetown, respectively, within their several corporate limits; and 
that whenever the Capitol grounds shall be enlarged, then the said 
routes shall be made to conform thereto. 

Sec. 2. And be it further enacted, That said roads shall be deemed 

real estate, and they, together with other real property and 
66 the pérsonal property of said body corporate, shall be liable 

to taxation as other real estate and personal property in the 
cities aforesaid, except as hereinafter provided. 

Sec. 3. And be it further enacted, That the said railway shall be 
laid in the centre of the avenues and streets, as near as may be with- 
out interfering with or passing over the water or gas pipes, in the 
most approved manner adapted for street railways, with rails of the 
most approved patterns, to be determined by the Secretary of the 
Interior, laid upon an even surface with the pavement of the streets ; 
and the space between the two tracks shall not be less than four 
feet nor more than six feet, and the carriages shall not be less than 
six feet in width, the gauge to correspond with that of the Baltimore 
and Ohio railroad. 

Sec. 4. And be it further enacted, That the said corporation, hereby 
6—194 
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created, shall be bound to keep said tracks, and for the spac 
feet beyond the outer rail thereof, and also the space betw eon the 
tracks, at all times well paved and in good order, without ox) cise te 
the United States or to the cities of Georgetown and Was) iit voon 
Sec. 5. And be it further enacted, That nothing in this ¢-t shall 
prevent the Government, at any time, at their option, from. ering 
the grade or otherwise improving Pennsylvania avenue, anc such 
other avenues and sireets as may be occupied by said roads, or the 
cities of Washington and Georgetown from so altering or improving 
such streets and avenues as may be under their respective al jior ty 
and control, and in such event it shall be the duty of said @ cipany 
to change their said railroad so as to conform to such altcre:) grade 
and pavements. 
Sec. 6. And be it further enacted, That this act may at a \ time 
be altered, amended, or repealed by the Congress of the Un tev States. 
Sec. 7. And be it further enacted, That nothing in this act shall 
be so construed as to authorize said body corporate to issue a. note, 
token, device, scrip, or other evidence of debt to be used as a ci “veney. 
Sec. 8. And be it further enacted, That the capital stock of said 
company shall be not less than three nor more than five |undred 
thousand dollars, and that the stock shall be divided ints sis res of 
fifty dollars each, and shall be deemed personal property, tr: sfera- 
ble in such manner as the by-laws of said company may divo«t 
Sec. 9. And be it further enacted, That the said conipany 
67 shall place first-class cars on said railways, with all (2 tmod- 
ern improvements for the convenience and comfort of pas- 
sengers, and shall run cars thereon during the day as often uo» every 
five minutes, except as to Seventh and Fourteenth streets, vid on 
these once in fifteen minutes each way, and until twelve o'clock at 
night as often as every half-hour, and throughout day anid 1: ;:hit as 
much oftener as public convenience may require. 
Sec. 10. And be it further enacted, That said company ¢1).:]| pro- 
cure such passenger-rooms, ticket offices, stables, aud depots at such 


points as the business of the railroad and the convenience ©” the 
public may require; and the said company is hereby autlio: “ed to 
lay such rails through transverse or other streets as may bo jeces- 
sary for the exclusive purpose of connecting the said stages and 
depots with the main tracks, and the said company is here ov vuthor- 
ized to purchase or lease such lands or buildings as may )) \ieces- 
sary for the passenger-rooms, ticket oftices, stables, and dewwot- ilove - 
mentioned. 
Sec. 11. And be it further eriacted, That all articles of viii oe that 
may be inadvertently left in any of the cars or other vehicle. of the 
said company shall be taken to their principal depot and oniored in 
a book of record of unclaimed goods, which book shali be (jen to 
the inspection of the public at all reasonable hours of busin« -: 
Sec. 12. And be it further enacted, That said corporatio shall, 
on demand of the President of the United States, Secretary «> War, 
or Secretary of the Navy, cause to be transported over sal. : way 


any freight cars laden with freight for the use of the United “tates 
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The officers causing such service to be done shall pay a reasonable 
compensation therefor. 

Sec. 13. And be it further enacted, That within five days after 
the passage of this act the corporators named in the first section, or 
majority of them, or if any refuse or neglect to act, then a majority 
of the remainder, shall cause books of subscription to the capital 
stock of said company to be opened and kept open, in some conven- 
ient and accessible place in the city of Washington, from nine o’clock 
in the forenoon till five o’clock in the afternoon, for a period to be 
fixed by said corporators, not less than two days; and said corpo- 

rators shall give public notice, by'advertisement in the daily 
68 papers published in the city of Washington, of the time when 

and the place where said books shall be opened, and sub- 
scribers upon said books to the capital stock of the company shall 
be held to be stockholders: Provided, That every subscriber shall 
pay at the time of subscribing twenty-five per centum of the amount 
by him subscribed to the treasurer appointed by the corporators, or 
his subscription shall be null and void. If at the end of two days 
a larger amount than the capital stock of said company shall have 
been subscribed, the books shall be closed, and the said corporators 
named in the first section shall forthwith proceed to apportion said 
eapital stock among the subscribers pro rata,and make public proc- 
lamation of the number of shares allotted to each, which shall be 
done and completed on the same day that the books are closed: 
Provided, further, That nothing shall be received in payment of the 
twenty-five per centum at the time of subseribing except money or 
checks or certificates of deposit endorsed “good” by the president or 
cashier of some good solvent bank or banks. And when the books 
of subscription to the capital stock of said company shall be closed 
the corporators named in the first section, or a majority of them, 
and in case any of them refuse or neglect to act, then a majority of 
the remainder, shall, within twenty days thereafter, call the first 
meeting of the stockholders of said company, to meet within ten days 
thereafter, for the choice of directors, of which publie notice shall be 
given for five days in two public newspapers, published daily in 
the citv of Washington, or by written personal notice to each stock- 
holder by the clerk of the corporation; and in all meetings of the 
stockholders each share shall entitle the holder to one vote, to be 
given in person or by proxy. 

Sec. 14. And be it further enacted, That the government and 
direction of the affairs of the company shall be vested in the board 
of directors, seven in number, who shall be stockholders, and who 
shall hold their office for one year and till others are duly elected 
and qualified to take their places as directors; and the said directors 
(a majority of whom, the president being one, shall be a quorum) 
shall elect one of their number to be president of the board, who 
shall also be president of the company; and they shall also choose 
a treasurer, who shall give bonds with surety to said company, in 
such sum as the said directors may-require, for the faithful discharge 

of his trust. In case of a vacancy in the board of directors 
69 — by the death, resignation, or otherwise, of any director, the 
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vacancy occasioned thereby shall be filled by the rern: 
directors. 

Sec. 15. And be it further enacted, That the directors sha}! (\,.-ve 
full power to make and prescribe such by-laws, rules, and rev ila- 
tions as they shall deem needful and proper touching the this) csi- 
tion and management of the stock, property, estate, and elfec:s of 
the company, not contrary to the charter or to the laws o the 
United States and the ordinances of the cities of Washington sud 
Georgetown. ! 

Sec. 16. And be it further enacted, That there shall be an aniital 
meeting of the stockholders for the choice of directors, to be 10) lon 
at such time and place, under such conditions, and upon such »o- 
tice as the said company in their by-laws may prescribe; acl said 
directors shall annually make a report in writing of their doing- to 
the stockholders and to Congress. 

Sec. 17. And be it further enacted, That the mayor, coumcn 
council, and the several officers of the corporations of the c:tic. of 
Georgetown and Washington, and the said corporations are jie by 
prohibited from doing any act or thing to hinder, delay, or olist: ict 
the construction or operation of said railroad, as herein authori). 

Sec. 18. And be it further enacted, That the said company 3). 1! 
have at all times the free and uninterrupted use of their roadw:\ : 
and if any person or persons shall wilfully and unnecessari \ | |)- 
struct or impede the passage on or over said railway, or any yp vt 
thereof, or shall injure or destroy the cars, depot stations, or eiy 
property belonging to said railway company, the person or pers: os 
so offending shall forfeit and pay, for every such offence, the san. «f 
five dollars to said company, and shall remain liable, in addition {> 
said penalty, for any loss or damage occasioned by his, her, or i}: ir 
act, as aforesaid ; but no suit shall be brought unless comme «| 
within sixty days after such offence shall have been committe: 

Sec. 19. And be it further enacted, That unless said corporat 
shall make and complete their said railways between the (.)) >! 
and Georgetown within sixty working days from and after the co» 
pany shall have been organized, and from the Capitol to the \; 
Yard within sixty days thereafter, and on said Seventh strec, ; 
from said Boundary street, on Fourteenth street, to the point o! .: 

tersection as aforesaid, within six months from the appro. 4! 
70 of this act, then this act shall be null and void and no rig! ' 
whatsoever shall be acquired under it. | 

Sec, 20. And be it further enacted, That all acts and parts of : 
heretofore passed which are inconsistent with any of the provisi 
of this act are, for the purposes of this act, hereby repealed, so 
as the same are Inconsistent herewith. 

Approved May 17, 1862. 

Stats. Lar., 12, ch. 73, p. 388. 
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District oF COLUMBIA ) 
vs. | At Law. No. 22457. 
WASHINGTON & GEORGETOWN R. R. Co. J 


An act making appropriations for improvements and repairs in the 
District of Columbia, and providing for the payment thereof. 
Approved July 10, 1871. Comprehensive plan. Letter of W. D. 
Cassin to Hon. A. R. Shepherd, June 1, 1871. 


An act making appropriations for improvements and repairs in the 
District of Columbia, and providing for the payment thereof. 
Approved July 10, 1871. 


Be it enacted by the Legislative Assembly of the District of Co- 
lumbia, That the sum of four millions of dollars is hereby appro- 
priated, until the expiration of the first fiscal quarter after the ad- 
journment of the next regular session of the Legislative Assembly, 
for the improvements and repairs of the streets, avenues, alleys, and 
roads in the District of Columbia, and for the construction and 
repairs of sewers, bridges, and other public works therein, to be 
used and expended according to the provisions of the act of Con- 
gress of the United States, entitled “An act to provide a govern- 
ment for the District of Columbia,” approved February twenty-one, 
eighteen hundred and seventy-one, and as fully as may be prac- 
ticable and consistent with the public interest, in conformity with 

the plan of improvement submitted to said Legislature by 
71 the Board of Public Works of said District, in its commun}- 

cation bearing date June twenty, eighteen hundred and sev- 
enty-one. 

Sec. 2. And be it further enacted, That in no case shall the said 
board enter into a contract for any work or improvement the cost 
of which shall exceed the amount estimated therefor in its aforesaid 
plan, less twenty per centum of said estimates; and that no member 
of the council or house of delegates, or person holding any office of 
trust or profit under the District of Columbia, shall be pecuniarily 
interested, either directly or indirectly, in any such contract, and 
no payment shall be made on account of any contract in which any 
such person shall be so interested. 

Sec. 3. And be it further enacted, That the appropriation hereby 
made shall be disbursed upon warrants of said board upon the 
treasurer of the aforesaid district, and in no other manner; and no 
warrant shall be drawn for any improvement or work, or under any 
contract therefor, unless the. work done and accepted shall be at 
least ten per centum in excess of such warrant, except in case of 
final settlement. 

Sec. 4. And be it further enacted, That the aforesaid four millions 
of dollars shall be paid out of the general improvement fund herein 
provided for, and - charged against the cities of Washington and 
Georgetown and the county of Washington in the proportion of 


the improvements which shall be made therein, and thai : 


taxes, in accordance with section thirty-seven of the orgi.n 


shall be levied in sections, wards, or districtsof Washington, © 


town, and the county of Washington, to pay the cost of the par 
local improvements which may be made therein, accord) ig 
plan of the Board of Public Works aforesaid. 

Sec. 5. And be it further enacted, 
Public Works to commence and proceed immediately, aoc 


the expiration of the first fiscal quarter after the adjournment « { 
next regular session of the Legislative Assembly, with the im 


ments and work hereinbefore mentioned, as hereinbefore pr 
the Governor is authorized and empowered, in behalf of the ] 
of Columbia to issue, or cause to be issued, registered or : 
bonds, designated on their faces “permanent improveme: | | 
to an amount not exceeding four millions of dollars, one mi 

one-half of which may be sold during the year one |! 
72 eight hundred and seventy-one, and two millions a1 

half during the period ensuing between the first da\ 
ary, one thousand eight hundred and seventy-two, and the 
tion of the first fiscal quarter after the adjournment of ‘| 
regular session of the Legislative Assembly as before said, i!) 
nations of fifty, one hundred, five hundred, and one thowsa 
lars; the said bonds to be payable within twenty years ‘r 
date of their issue, and to bear interest, payable semi-an!iu: 
the rate of seven per centum per annum; 
payment of the interest and the redemption as herein j): 


en 
aw — — — + 


the faith of the government of the District of Columbia 13 |: 


pledged. 

Sec. 6. And be it further enacted, That the bends issue: | 
suance of this act shall be signed by the Governor, coun cr 
by the secretary of the District, and tested by the seal of +h 
trict, and shall also be countersigned by the ‘comptroller ; 
comptroller shall charge to said board the proceeds of the be 
issued, and shall keep a record of all bonds issued under th 
the date of issue, and their amount: and all sales thereo! | 
made by the Governor, and the proceeds of such sales sha! 
posited in the treasury of the District, and be drawn out i: 
provided ; and neither the said comptroller nor any other »!f 
whom the custody of said bonds may be intrusted shall 
one or more thereof, or permit any one or more of them tx 
of his possession, except for the purpose and in accordaiice 
the provisions of this act: Provided, That no greater quanti! y : 
bonds shall be signed or prepared for issue than is require | { 
purposes of this act: And provided further, That the officer » 


gustody such bonds are placed shall give such security or 


safe keeping as may be required by the Governor, and ‘ie 
make full report from time to time to the Legislative As: 


showing the amount of sales and the proceeds thereof, as w: 


the amount of interest that shall have accrued or have beer 
on account thereof. 


Sec. 7. And be it further enacted, That in order to provic 
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the payment of the interest and the gradual redemption of the 
wet herein authorized, a sum sufficient therefor shall be annually 
levied and collected upon the assessed value of property, respect- 
ively, in the cities of Washington and Georgetown and the count 
of Washington in the pupae of the improvements which 
73 shall be made therein; which sum shall be applied exclu- 
sively to the payment of the interest and the redemption of 
said bonds in the respective proportions as above prescribed. 

Sec. 8. And be it further enacted, That any officer of this gov- 
ernment, or any fiduciary agent or employé thereof, who shall ap- 
propriate or apply, or in any manner consent, aid, or assist in appro- 
priating and applying, by the drawing, signing, or payment of any 
check, warrant, or otherwise, any portion of any money provided 
for the redemption of the bonds aforesaid, or for the payment of the 
interest thereon, or who shall direct or use any money belonging to 
the improvement fund for any other purpose than those for which 
the fund was created, shall be deemed to be guilty of a misdemeanor, 
and on conviction thereof before a court of competent jurisdiction 
shall be subject to a penalty of not less than five bundred dollars 
nor more than one thousand dollars, and imprisonment for a term 
of not less than three nor more than twelve months. 

Sec. 9. And be it further enacted, That in view of the erhergency 
arising from the necessity for the improvement and repair of the 
streets, avenues, alleys, sewers, roads, and bridges in the District of 
Columbia, this act shall take effect immediately upun its passage. 

Approved July 10, 1871. 


“ Comprehensive Plan.” 


To the Council of the District of Columbia: 


In compliance with a resolution adopted by your honorable body 
on the 16th instant, the Board of Public Works has the honor to 
transmit a statement of the improvements which it recommends 
and the estimated cost thereof, and to submit, for your consideration, 
a bill providing the necessary means for the execution of the work. 

The statement, it will be seen, contemplates permanent improve- 
ments in every portion of the District of Columbia, and comprises 
almost every street and avenue in the cities of Washington and 

Georgetown, as well as all the roads in the county. It pro- 
74 vides for the improvement of the streets in the central part 

of Washington, by lessening the width of the carriage-ways 
and paving and sewering them, and also embraces the building of 
a main sewer from Eighth street northwest to Rock creek, the sew- 
erage of the valley of the Tiber, and the paving and macadamizing 
of a large number of &treets in the less thickly populated sections 
of the city. It is estimated that four million three hundred and 
fifty-eight thousand five hundred and ninety-eight dollars ($4,358,- 
598) will be the proportion of the expense to be borne by the treas- 
ury of the District in making these improvements, and as, in the 
opinion of the Board, that amount will be sufficient to complete 
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them, the necessity of annual appropriations, so far as th« 
tion of these works is maueneel will be obviated by the | 
the bill herein respectfully recommended. 

Were it required that this seemingly large amount shou), 


within a single year, grave apprehensions might justly a» 


the ability of the people to meet so heavy a burden. It is, 
proposed in the bill that the money shall be raised by « 


tending over a period of twenty years, and it will be found ¢> 


careful provision both for the payment of the interest an: 
tinguishment of the debt. It is believed by the Board th. 


the bill become a law and proper measures be taken to pro! 


credit there will be no difficulty in disposing, at a satisfac 
of the bonds which it is proposed to issue. 


- 


C34 


iss 


The aggregate of the accompanying statement may at firs | 


extravagant, but it should be remembered that in Washingt 


the city’s proportion of the work done upon the streets div 
past two years reached nearly a million and a half of doll 


dispel any suspicion of extravagance in its views or aims, tl) 


need only invite a comparison of the work accomplishe 
that time, at so heavy an outlay, with the comprehensive 


improvements which it proposes to inaugurate and complet: 


the limit of the estimates. 

[tis perhaps proper to explain, in this connection, that t! 
mates are based upon the average rates paid for similar } 
ments by the city of Washington, less twenty per cent. ded 


view of the plan proposed by the Board to pay cash for «: 


that may be done under its direction: It was, tc 


a 


75 extent, customary, under the old system, to comm: 


complete an improvement in advance of any arra: 
for the payment of the cost. Contractors were compelled to 


this fact, and also that, as the corporation was rarely in 
meet its obligations, the assessments, when made, would | 


more than eighty cents on the dollar. ‘To meet this con: 
affairs they generally added to their estimates twenty per « 
Another objectionable practice which, in some instances, 


prior to the organization of a government for the District : 


of excessive measurements In computing the amount of wor 


This will be prevented by the est iblishment, In advance: , 


exact quantities of each kind of work to be executed; a 
when a contract is entered into, the entire amount to be 


be specifically determined. No increase can thereafter be al’ 


by the terms of the organic act even the Legislative Ass 


prohibited, after a contract has been made, from granting or a 


izing “extra allowance” or “compensation ” to the contrac 


Heretofore no improvement mnade could be considered » 
nency ; and in numerous instances property assessed for wo: | 


it was supposed would accomplish the object desired has, 


time, been reassessed to remedy some real or fancied defer 


plans first executed. The system adopted by the Board 


plates that a street having once been improv ed, the property|: 
will not be required to meet another assessment for that pea ti 
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|} 
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object, and that the only expense thereafter will be for ordinary 
repairs that may, from time to time, become necessary. 

It will be seen, upon examination, that the statement embraces a 
thorough system of improvements, which may require years for 
completion. The Board is of the opinion that the interests of the 
District imperatively require that the necessary appropriations 
should at once be granted, in order that operations may be com- 
menced without delay. Contracts for material can then be so regu- 
lated as to thwart monopolies and improper combinations, and the 
projected improvements may be prosecuted in such connection, the 
one with the other, as to accomplish the largest results for the least 
outlay. 

Under the municipal governments heretofore existing 
6 about three hundred thousand dollars were yearly collected 
and expended as ward and county funds for casual repairs 
and local improvements, and, in addition, a large amount was col- 
lected and applied from the general fund. The plan of the Board 
contemplates the completion of a grand system of improvements, 
without one dollar of increased tax upon’ the property-holders of 
the District. Indeed, the amount of taxation necessary to pay the 
interest upon the proposed bonded debt, and to provide a sinking 
fund for the extinguishment of the principal, will not cost annually 
the sum heretofore expended as ward and county funds for mere 
casual repairs, and which, as thus applied, was virtually thrown 
away. 

Regarding the effect of this plan upon the general taxes of the 
District, the Board respectfully submits that to. pay the interest on 
$4,558,598 in bonds will require in currency $500,101.86. Add the 
estimated premium on gold for the next one or two years, at ten 
per cent., and the amount required to pay the interest will be $335,- 
611.86. An addition of three per cent. on the principal in currency 
(which will be more than sufficient to retire the gold bonds) gives 
$466,368 as the amount which will have to be raised by taxation to 
meet yearly the interest and principal of the proposed loan. Of 
course, with each yeur the debt will decrease, and in a brief period 
the rate of taxation will be much less than that stated. 

The Board is satisfied, upon careful consideration, that, as a rule, 
the value of property in the District will not warrant the general 
introduction of wood or other expensive pavements, and that, if at 
all used, they should be confined to a few of the principal avenues 
of communication. [t is believed that road-beds of stone, more 
durable and equally free from dust and mud, can be constructed at 
less cost than has usually been paid for the most ordinary kind of 
stone pavements. 

The Board begs to state, in cone Jusion, that a thorough inve stiga- 
tion of the subject convinces it that sound policy demands the im- 
mediate inauguration of a comprehensive and stable system of 
improvements, and that if its recommendations should be adopted 
by the Legislative Assembly property will be enhanced in value to 
an extent that will more than meet the expenses to be in- 
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77 curred, the seat of the National Government be rer« cred 

attractive to the people, and the proportionate rate of (a < Jon 
be largely reduced, as compared with that which has her t ifore g 
prevailed. 


Washington, D. C., June 20, 1871. 
H. D. COOKE. ~~ 
JAMES A. MAGR(L 1D - 
ALEX. R. SHEPH IVE] 
A. B. MULLET. 
S. P. BROWN. 
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companying plans, recommended hy the Board of Publie Works, District of Columbia. 
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H street north, between Eighteenth and 
Twenty-first streets west. 

H street north, from Fourth stre et west to the 
in ctinidinsndnieeaubatnineall etes 

H street north, between 
Twenty-seventh streets west. 
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H street south, between Seve nth and Tenth 
Streets WESL......ccccve os cxessooesonenes 
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I street north, be twe en Th we nti . oth and we nty- 
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I street north, bet.ecen Twenty-first and 
Twenty seventh streets west...............6.. ° 
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be tween Virginia | avenue and 
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I street south, between Four and-a-half street 
west and New Jersey AVONUG........0...ccccervcesceees 
K street north, between Fourth ind Twelfth 
streets west seein snbedeneddmeebeeneannetnd ecenhesbenaes 
K street north, ‘between Seyenteenth street 
west and New Hampshire avenue 
K sireet north, between Cirele and Rock creek 
bridwe — 
K street north, 
Tiber... po sili 
K street s¢ = between Ninth and 


from Seve enth street 


west t 


Kleventh 


west tery sabe snceiiiiel 
I, street north, between Fourth 
streets west...... ches ssenecnneiene 
lL, street north, between Fifteenth and 'wenty- 
fourth streets west..... a eens ae 
I. street north, between Twentieth and wr 
NT : 
L street north, between K ourth street west ance d 
i ale il a cll 
IL, street south, be tween “Ninth and Eleventh 
S{IfTe@etS CASl.....e. : . ececesece 
I, street south, hetween New Jersey avenue 
and South Carolina avente 
For construction of sewers to drain G, Hy I, 
and K streets south, between Third street 
west and James creek... ; 
M street north, between Fiftee sath atre et “went 
and Roek creek sine eilinncisestinsian aimee tails 
For paving and sewering M street north, 
between New York avenue and Vermont 
avenue. .... 
M street south, 
atreets east. 
M street south, 
streets west ‘a pusessoneoto 
N street north, hetween F ‘ourth and iF ifteenth 
RRR ETERS PR rts paren enn RPRENODR ORT Po gS 
N street north, be tween “Rhode Island avenue 
and Twenty-tifth street west........ ........ 
N street north, between Fifteenth street west 
and Rock creek... 
N street south, be twee: n Ninth street east and 
Eleventh street east, grading, graveling, 
brick paveme oe ilies 
() street north, between Tenth sireet west and 
Vermont avenue, and New Hampshire ave- 
nue and Twentyv-second street west........... .... 
O street north, between Fifteenth street wert 
and Seventeenth street west, for repairing, 
extending, improving, &c 
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P street north, between Ninth street west and 
Twenty-second street west.. 


P street north, between Ninth stre et we ~st and 


Twenty-second street West ..........6..006 
Paving and sewering alley~ in squares “446, 447, 
448, between Mand P streets north and Sixth 
and Seventh streets west sis icin. Sele 
Q) street north, between Tenth and Twenty- 
second streets west..............000 


() street north, between Seventh and Four. 


teenth streets a 
R street north, between Vv ermont ave nue and 
IT cccnisnte> eccnevvnintinneses 
K street north, between FE ourte venth stre e te e ast 
and Eastern Boundary 


R street north, between Seve nth stre e ot e ast and 


I 
S street north, from Boundary street to Bound. 
BTY BETOCE ...ccccce -ccccesseccecssccccececes 
T street north, from Seventeenth street we st to 
Nineteenth street west........ 


T street north, from Seventh street west to 


Fourteenth street west... suinienitinti 

T street north, from Kighth street east and 
Fast Boundary... , 

U street north, from Boundar’ ‘ ‘wtre e ot to Bound 
ary street... 90000 cnccee -eoceneonocesceecs secceces 

V street north, from Vermont avenue to 
Bound: ry. 


W street no th, from B oundary street to Bound 


OI BEFORE. -cccoccccccncccceccscsoscsess seed - 
Boundary street, from Ninth street west to 
Twenty-second street west, for grading and 
macadamizing from VP street bridge to Bla- 


ee nesaiiaiiiineliiiidia icles = 


Continuation of sewe . in © street north, he- 
tween Second street east and New Jersey 
avenue; slong said avenue to FE street south, 
and along EF street south to the canal... .... 

Main sewer, commencing at Boundary street 
and Eighth street west, running along Fighth 
street west to T street north: along T street 
north to New Hampshire avenue; southwest- 
erly along New Hampshire avenue to Fight 
eenth street west: thence along Eighteenth 
street west to Massachusetts avenue: thence 
south with said avenue to Sixteenth street 
west: thence along Sixteenth westto L street 
thence along IL, street to near Twenty second 
street west: thence in a direct line along the 
course of the Slash Run to Roek Creek 

Main sewe., sixth ward: commencing at Ninth. 
street east and South Carolina avenue, run 
ning along said avenue to Eighth street 
south; thence along said street to EF street 
south; thenee along said street to Seventh 
street east: thence along said street to M 
street south; and west along M street to the 
river. 

Cc onstructing sewer of similar ‘dimensions from 
Pennsylvania avenue along the Tiber Valley 
to Gales’s, with lateral branch to old St. Pat- 
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I iii cicada nudinian eubinie’ 
First street east, between B ‘street ‘south and 
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Third street west, between G and N streets 
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Feet bard ye 

Third street east, between FE street north t 
the Boundary sininediinn , : ‘sini nednes 26,000) B3000) Soe oT 0% 

Fourth street west, between lL) and N street 
north .... m ' alee ~inmr Shimmy ., sicleininiah inieasialiiias wo be 
Fourth street east, between M and N street» 

a ee en Lee re - 

Fourth «treet east. between Fast Capito! and BF 
streets south... aa el lim 2100 14), 3 

Fourth street east, between FE «treet north and 
Sey INT «icon, cnniemainention , ZH tM) OM Oe Se 

Fourth street east, between I and “ streets 
north neon , Sinn: Hbeb0s 080806 ctesed bender cedees | seecotensl weniens 

Fourth street east, between M street south and 
fseorgia avenue, setting curbstone, repairing 
footwalks, &e sien 

Fourth street east, between Marviand avenue 
and H street north, setting curbstones, re 
pairing footwalks, te : P , 

Fifth street west, between (| and M streets» 
north “ ' pecocece Bet SA ccccccccess| soccece | -cscee 

Fifth street east, between K and M streets south... ........ ....... . 

Fifth street east, between East Capitol and F 
streets north died: ae Liew) 2100 Baw 2am 

Four and-a-half street west, from Canal t 
Arsena accansentenseenn , , imoenens penneel <dambenncect oednenselcbbane 

Sixth street west, from Canal to N street soutl 1m ‘en 

Sixth street east, from KB street south to the 
river... ecneninaies ws mesene senate - a poe — ; 

Sixth street east, between Gand [streets south, ' _ 
grading, graveling, brick pavements, gutters, | 
isis ipinsiasitbiniinnmiieeauiiaingl , sant aaienin senneanelindiaihtiialeadine oe 

Sixth street east, between Kast Capitol and | 

‘ streets south - ; ;, [4.1m ! lin — (uw 2 

Sixth street east, between Eb street north and 
the Boundary icilaa seiiailiaionis RP hr ke iwi Poe 0 fap, 

Seventh street we-t, between M street north 
and the Boundary ; 

Seventh street west, between [L street north 
and the Boundary i cic ‘ aie 

Seventh street west, from B street south to the 
FUUVOE checocesecesceccences - bd be 

Seventh street e st, between H street north and 
Boundary, which ineludes sidewalks, gravel- 
ing, &c., to Deaf and Dumb asylum saeniies 

Kighth street west, between Pennsvivania ave 
nue and N street north............. TE I iit eet a, Gene me stan 

Kighth street west, between B street south and | 
the river SN Pr ae ee eee 2400) SO ee 6, 

Ninth street west, from the river tothe Bound i 
ary, all portions not already sewered | ote 

Ninth street west, from VPennsvivania avenue 
to N street north eo sdiiieemeamatiaiinn 

Ninth street east, between M and N streets 
south, grading, graveling, brick pavetnent, | 
de , ; - : = 

Ninth street east, between Fast Capitol and | 
atreets southy.......... sauen ms ianitemis i 4008) 2 olee) bom Ri 7 

Tenth street west, between Canal and N street | ~ 
I ait i ita ala alll - . 7 Ma fC Sram Paice wes eee 7 fi ‘i 

Tenth street west, between N street north and | 
| 5 en i aii oe Meo Poa un is 

Tenth street east. between I street south and 
N street south, brick pavement, graveling, | 
TD. ssnneccocsessenenses penidnehnee pedebobenebebeeneecel senceeectescens ° 

Tenth street east, between Fast Capitol and EF 
I , ie sikieiie wee 14ume Ble TS 8, a 

Kleventh street west, between Canal and N 

atreets north. seeeeeeeccees pecsocee « roescecoes | Oi aw bible Ace 

Eleventh street we xt, between KH street south : 

ae PEN Ae ee, NN, me saisinia, Meine titted, — , 

. Eleventh street west, between E street north 
and Boundary penne iene 
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Kleventh street east, brick pavement from 
street to Navy-vard bridge 
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d A street north to E street south. oc West side, 
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Eleventh street east, between East Capitol and 


' 

ey TE cscicsanccciinnnasteiinenennbens tesseseceeses| cosecse |esecesees} 14,000) $2,100) 13,000) $3: 
Twelfth street west, between (anal and E | 

etreets north piseiiibainsesadenesineee ennnens 4,100) S455 seeeoonsoesl -eoneees iil eee 
Twelfth street we st, between KB street south 

TE II. scetntnieh iii iadiaiiiaeaiamaadiiaiananaieae aces lame sewene- Henecemeen — ee : 
‘Twelfth street we at. be ‘twee n N stree t ‘north | 

eee ove iinninelicinininialiadiis ; = evcecces| ses 
Twelfth street east, grading, grave ling, brick 

pavement, gutters, &c., from EF street south | | | 

LT TE PO ONO (NEO a ioe pusecipoastenedinen 
Thirteenth street west, between Canal and N | | 

I I as einen | O20 4.615 | en Ser oe 
Thirteenth stre-t west, between N stre et north 

and Bounds ary. ‘ Tee ee Aaa MO ne Seem N sia ia tiinitaintaed - 
Thirteenth street ‘east, brick pavement, &e., | ' 

hetween E street south and Pennsylvania | | 

avenue; same between I street and Virginia | 

avenue, with grading and graveling between | 

E street and Virginia avenue...................0++ seniailimaesiinl ponuens a eee 
Thirteenth sireet east, between Fast ( ‘apitol 

BADE Fe CETOOED DOTS cecccnscccccccsencsoncsses :cocescvcccesbd coccees ceeeeee| 14,000 2.100, 25,0007) 6, 
Thirteen-and a half street west, between Canal | | } 

street and Pennsvivania aventie ..... ............. RULE ne SC: arene ee 
Fourteenth street west, between Rhode Island 

avenue and [) street north Tn Ae — eccssecs] coccesce! cogeease. feos 
Fourteenth street east, grading, gr raveling, i 

brick pavement, both. side ., between E and | 

EEE RS ee a oT On Ce aT eR ES ET SOLENT: Ne | fet 
Fourteenth street west, be twee n nH street north | 

and Boundary.......... pechendas a a a ra See I aici 
Fifteenth street west, between Canal and N | 

wheat MOTOR CO ivecoccceccsscoccs ‘ ALO 59%) 4,475 - - ees Es 
Fifteenth street west, between N street north 

and Boundary....... soceccces secguees socees seonseee S siseiiinineliiiitiialatitaiia occes 
Fifteenth street east, between North c arolina 

avenue and Renataat ER MR Sime 16,200 2450) 15,000) 4, 
Sixteenth street west, between K street and 

ES LO ae Te Ne Seem meme = 
Seventeenth street west, between Massac hu- | 

setts avenue and Boundary phapnentinonsnnenill endeedin peccsees looccccseses coe secces eae 
Seventeenth street west, between ‘L street north | 

FE ncnccintad-citanntecuinamata NO CT SSR 30,000 S850) 39.0000 49, 
Kighteenth street west. hetween # street and 

Massachusetts avenue and s street and 

GET. cvccesccensecsesninss tp snonsunemestupeenandlennses . 30,000 4.500) 30.000) 7, 
Kighteenth street west, be tween K street and 

CRMAI .. -cccccee- -0000 peecsoeasapeesoueeuenesenece -cooncence coocceons lencceeets 16,000) 2 Swe oD. 
Nineteenth street west, between ¢ onnecticut 

avenue and Boundary and Land L streets tia porew ie ers aa aelecy 
Nineteenth street west, between K street and 

2 EEN Ee ne aN Ne STE WANS ERE a Za000 4) ee, 
Twentieth street west, between I street and 

New Hampshire avenne and Boundary.......... mune, Sine! Sere 
Twentieth street west, between K street and 

RR er ee eT Ne SM! hn nsy 22.000 3.900 LO008 2. 
Twenty first stre e t west, ‘be ‘twee en T) street ‘north 

and Boundary.. eseseeansebenel resco eresece ss gensee: | oseceess 
Twenty first stre et ‘west, betwee © nh K stre et and 

EO ATE NTS PRR eames: WT 22,000 S500) B00 2. 
Twenty- second ‘street west, hetween K and © ! 

i | 
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0 cents 
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Gradin 
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per ct 


} 
East Capitol street, between First street east | 
EE BO cinrceniinninanpininenesinnestgeiagnenss jsesesere:|seeeeeeee| 16,000) $8,400 19,000 S475 
New York avenue, between Fourth and Fif- | 
I 8 160) $4,080)... ...000 [seeeenees ecccesee| soosece | 4, I! 6) 
New York avenue, between Seventeenth and 
‘Twenty first streets west....... nanan: Aoneisninanonnnnians | 28,00) §,2 ory honees 2K vs| 
New York avenue, between Twenty- first “and 
Twenty third streets west.................ccceeceeseeses secccolccescecce| BOON BORE 18,000) 1x aoe) 
Massachusetts avenue, between Fourth and | 
Saree OUNININNIIRIAS TIIIIINUT sass ccnsineeenieigesiaiinnemnedin | 8,790) 4305)... ...000.. ecenevedbonnons Te 
Massachusetts avenue, between Fourteenth | | 
and Twenty second streets west.......... sJococccses| coccnnsedles eosennned, encnetedhosocensentoanesenee| —~0>4 coe] 
Massachusetts averne, between North ¢ ‘apitol | 
and Nineteenth streets east... rescore see eocces |osoeeeson| coscesees “132,000 19,800) T8000) T8006) 
Vermont avenue, between K and N streets | | ; \ 
SUITED sentcecnnconscensinnessenesnbessansemenbenss -opes sccbrcegees 2,840) 1 wl. scccese| cocecence|scososscs! seveese-| “4 Aa ok ' 
Vermont avenue, be twee n K street tand Bound. | % 
i ccndneninecccncnenncenncconsnesnce cnsanemmecencnsosces petencccene | eccccces| 2. o0es feooeeecee| ove af 
Vermont avenue, between N street and Bound: € 
IT hari ari ssiineada sensi anecintindiisieiidinmnains deine neieiauuninal or ee «| 4,500) 6.750) 15,000 3,750 
Rhode Island avenue, between Tenth and | 
Kighteenth streets west pocncccecoccescesces coonee “peseee seeeees [sees = om oocee oe ee} eee sees | 
Rhode Island avenue, between Seventh and | 
Fourteenth streets west.. | 2,080) 1,490) 31,000) 4,650) 10,400) 2,600 3, 90H 
New Hampshire avenue, between Pe -nnsylvania | ! 
avenue and Eighteenth street and T street | 
north and Boundary. snciuiiiniiitneaiiiaibianiialinds: wi seentneh-conntniiatinieneliansanasiid niiinailainne on | ’ 
New Hampshire avenue, between river and _ 
ET RE SR GR TE EES AS i eae Fae cere! 39,000) 5,850, 90,000) 22,500 _ dal > 
Connecticut avenue, between E ightee nth and | | | 
EE CONOOED WB cc nncensccsnnmennsneteniniien sanenn | -cpegnensieopécoutont consnenseies . 
Pennsylvania avenue, between Fifteenth street | | 
and Aqueduet bridge.......... po] cconceace| -encncsee| eoenpseesesioces pesciieenenne solessonsene ool 
Pennsylvania avenue, b etween T hirtee nth and 
Kighteenth streets east.......... snanqnepeconenesccsennefooconcenetonsoncnes Se ee pee : | 
Pennsylvania avenue, between First and 
kK ighth PAPO ED CG ccdepenccsncneses: enntinnscsnssssnoeanes J coceccntallcccoccesd] <encnentes-|coonseneahenncosneahoonorasen| « | 
Virginia avenue, from Seventh street to Roek | 
nn ict ciaasinaia lenin ih ianiieciaenseeinen ni inidiintieniaiaiiiaeahiiaiaiii | cccccce:|oceccccee| 46,900 035 94,000 23.500 , 
Virginia avenue, from Thir i street east to ) 
EEE GAO OT Ee cccancurscscanciesensccceneees anne a, Spe | ident occcece cece eeccsces| coecocse 
Virginia avenue, betwe en Sixth and Sey renth, | 
Kighth and Ninth, Tenthand Eleventh streets 
TA ANS, ME — | 54,000) 8,100) .......06! -eeeesees | 
New Jerse Vv avenue, from New York avenue to 
the Houndarv........... : th ical alli hia ii Sa a TEL ' 
Georgia avenue, brick pavement between ave- | 
ee ictindndddccsessnnticionsscbiussabiaidtbiaiinsdniniiaiiiniwsinnatesal unis sini ili atte ETRE Eade no ASRS LJ 
Georgia avenue, brick pavement hetwe en Tiel Scenes ee (ee A PORE sole 
Georgia avenue, from M south to Nineteenth 
street east...... peccces -cocceenecvecsees ceccereececcccss seeslcceeeeees| TestM TO 800) O SOO) 21a 
Marviand avenue, between First street east | | | | 
and East Boundary peoneee cenateconansepeonenccsonetonens oe ee | 102,000 15,300) 37,000, 21,750 
North Carolina avenue, hetwee nm New Jersey 
SED GE TOS TRG sicerecccccectneecnsesennin secseee |. ceeeees| 61,280) 9,192) 93,000) 13,950)... aol 
South Carolina avenue, from Second to Fif. | | 
teenth streets east, tetteeeeceeeeneces | oeeeees ceeeesees! TROON! 10,800, 98,000) 24,5000)... | 


Delaware avenue, from b street north to Bound- 
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street south... 


from B street south to }? 
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12,000, 130000) 


12,000, 84,000 


Improvements and repairs in Isth distriet....... 0] -oenceeee| secseccce] seosecccess|sosees cee] cocccccee| « 
I COO GI cncecnisnnadtnansomenitiiianinesenie Rist oe Coenen See eee 
Relaying stone pavement of Seventh street | 
west, from L street north to Boundary........... On TN TN ee 
Paving and sewering alleys in squares 446, 447, | 
and I iii alll ate $000000600000000 000900 2000000001 cog 008000l coo eenens sentns cheenenin cecceses|> 
Watermain on F stre et, ‘from Eleventh to | | 
Thirteenth streets west, and on Thirteenth | | 
street, from S to E streets north.... | cnnelisieieiaienndsiiiinnimiaaiall asiiitaiias 
Water-main on Eleventh street west, from P to 
Or I iii teats ponnnhaiat oot ie vanecndill weitintitiniaanpbiendlcnminens 
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72,854 
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6,525 
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Water-main on Vermont avenue, from T to W 
streets north, and Tenth street west, from T 
BD Te OPED ic ecenecssentasenns evincenentinnsensnsnncecclenetenses cocnasesl consenescsloccccerse| -enennseelocscesee me 
Water-main on Sixteenth street west, from L 
street north to Boundary. Re NEE SEN me poccencell cenetede eoleccessess nesnenenkeipeune- 
Alleys in square § 27: ’ bo, 337, , 809, and 36, cocel coececs coe) soeceeses!| + eeeceesoce) co ecccceeles eccccee seco. 
Paving alleys and abating nuisances in various | | 
I  cccnte scnode rstnns creme cnceneentiensntnsnen 90 000] seccecses| see eecses] scocecces o] -eeccece es so neenel 
Gas-pipe on Sixteenth street west, from L | | 
BETDSS WATER Ob TOOGIREG « ccccce cnnccsccceccscoscesceces fesccosceclonsoncaetes sentbnmibanes peocclesncsiatitiesesene |. « we © 
Fire-piugs on Sixteenth street west, from L ' 
oun BOrths tO BOUNGALY ....cccscessveccccees ileal seacaneel sbensumenecosevendenesemechsinsnneeins o oan 
Pianting trees...... a Te SER Keene nh FINS NemR "Nee jo ee a epee 
} 
GEORGETOWN. | | ; 


Carrying out the improvements, such as grad- 
ing, sewering, curbing, ete., Certain streets, 
as specified in a letter to board of Hon. W.D 
Cassin, dated June 1, IS71, (see letter at- 

| 


RG ainnidedtinenn uiptiieameonnenenecsenbeiuanes _— eee | contin pandnaneesl scouesees seuinedenele enone 
Paving, grading, e te., Br idge, Montgomery, 
Green, Congress, W ashington, High streets, 
ete eeeeee eee eee eee eet eee eee eee Ree Cee Oe eee eee eee ee eee ee ee eee eee eee eeeree ee ee eee eee eee ee ‘ee eeeeee ee ee eeee ee eee . 


ee a agg 


| 
UNIONTOWN. | | 


Jackson street, grading and gravelling.. soahebeeeaialenaiinni pidsiniidielionebeias Cs Oe .| aa > 
EMRE GAME as comsssmanie enamel dala aoa likened. ..... : | 
Stanton avenue ..... . pashpcnennd esntanecones seinne ooconchecneseetin oeecee: Leeececseces! coccscees| soeeeess ccesces 

| | 


COUNTY. 


| | 
Grading Asylum Hill and improving road.... ..... .....+.. seanane- locsesenesee cosnccose| coounscns seses 
Two culverts on the Anacostia road.,., PO mene reneueienstininnuaiien snoenen isininlimnaliasee tines 
Repairs of roads east of Eastern brane ae peiidiiinnadiebeenentis pomenenes| -cocecees 
Opening Sixteenth street west, from Boundary 
street to Piney branch..... recocl -edeneses teoootion ol sepeneseced ccocessss}abeneenanl <enenins 
Repairs of Bladensburg turnpike et eam Reigate GEL: Cowes: Sanat seneusndiintiocun 
Improving Seventh street road. oalcanntinasiltninnaaiies | angnbtiinelenebecnebaneiiin lake eto: + 
Bridge across Piney branch and Seventh street 
road.. B sith ddineilidcbahatiininl buena a Se Spe 
Repair, gt rading, and extending ‘Woodby PORE cukscossase locoesmeelcseses seaheweee 
Bridge at Pierce's Mill, and opening road from | 
SEES 60 CF WOOF SOOO BOATTH OF GEG TORS se.ec.es] cccccnnsel pvecenseclecacncsnese] 6vsesecss|sovescesel aseccacs ey 
Repairs of roads west of Rock creek .......... 0.0...) cescscses|ceeeeees socceveced cosccscenooocossoeton poneees imei ‘ 
Repairs between Rock creek and Eastern 
IIIT ss seen ioe isin tit cienleescmmianis ininila miei niviietiiincstebinerl tiniaiineniaetmeasaiisheies Mansiaetiniai dinate mints Matai se: Gee in 


Stone abutment for bi idge « on Military road at 
I I ae aati sein achat aadinlaiiins selininny Teinntloniii biasing dinauiet sdbeeneilinnwadiine 
Repairs of road leading trom Georgetown to 


Chain Bridge: also of road leading to Drovy- 
ers’ Rest, and of other roads not herein men 
FED sctinkccctinedacrutiantcnbtinsuiniinbbiebiteeiddsaiabenennimbaniaudl aisle . on een Os spanenee pececsoe| -eonenee 
TOUT snus seuntenntnnnnnbindsbenedidine cactebeiededambeieaiee Tt SE SA SANIT 
Deduct 20 per cent. of amount of estimates saved by the adoption of the cash system by 2 4 
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Ws. Forsyrn, 


Total. 
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93 *The following is the letter referred to under tlhe | oid of 
“ Georgetown :” . 
JUNE | l. 

A. R. Shepherd, Esq. 

Dear Sin: In response to yours of 25th May, instant, © oc: eave 
to call the attention of the Board of Public Works to th cou. ition 
of First, Second, Third, Fourth, Fifth, and Sixth streets in (:corge- : 
town, D.C. The corporation of Georgetown, some twelve jionths : \/ 
since, undertook to improve Fifth and Sixth streets, avin icr ex- 
‘avating the one and filling the other have left both inan wi) ished , 
condition. I consider it necessary that the work on saic tivo + reets L 
should be completed by proper grading, curbing, and gutter ‘irst, . 
Second, Third, and Fourth streets are greatly in need ) prove- j 
ments and repairs. In winter, at some points, the carrig;e \ \\s are 
almost impassable, and the sidewalks and gutters need iit): ‘ion at 
once, not only as an improvement, but as a sanitary sure, 
Market, I*rederick, and Fayette streets, crossing the abov., ive, in 
many places, both as to the carriage-ways and sidewalk-, grouily in \ 
need of improvements and repairs. While not designating | ic par- | 
ticular points in the above streets which, in my judgin) ©, need 
improvements, preferring to leave that to the better jac: acnt of ii 
the Board of Public Works, | would especially eall the ra iention ms 
(the same having been called to my own) to the sidewalks «1c ecar- | 
riage-ways on Frederick street, between First and Secon. = rots, the | 
east side of Market Space, between Second and Third sto ts, and 
Fourth street, between High and Fayette streets; also t {1 condi- | 
tion of the various sewers throughout my district, especi) » those , 
of First street. I deem their improvement as a matter cf) ccssity, 
not only as an improvement, but as a sanitary measur. sum- 
mer it often occurs that the smell arising from them fo ‘cs ocrsons 
to take other directions. It has been suggested that fis con be . 2 
remedied by placing in each, on the street, proper trays, | arch- ! 
ing the sewers approaching the street. I would add ti.) o ‘cr the 
receipt of your letter I requested a number of my co: st is In ‘: 
various portions of my district to make suggestions as ‘> ‘ceded ; 
improvements, but as yet have heard from but few. Shou they 
do so hereafter, I shall take pleasure in calling the attentio. of the \ 
Board of Public Works to such improvements as they »14. —. zgest, 4! 
or such as may come to my own knowledge. \ 

Very respectfully, W.D. CA\SSIN. = 
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WASHINGTON 


THE DISTRICT OF COLUMBIA. 


Filed May 9, 1885. R. 


Tue District or CoLuMBIA 


Us. 


AND (;EORGETOWN 
ROAD COMPANY. 


Schedule Showing— 


Date of award 


September 14, 1871 
July 23, 1872 
No vember 8. 18,2 
Se pte “ober &, TS73 
September 8, 1875 
Se ‘pte imber 8, 1875 
Se ‘pte ember 14. Is7l 
September 14, 1871 
November 23, 1871 
May 10, I872 
December 1, 1871 
August U6, 1872 
June 30, 1875 
July D, 1865 . 
July 25, 1875 
July 20, 1873 
September 12, 1865 
No award found; 
poration contract 
December 26, 1871 
February 26, 1842 
October a Isi2 
October 23. 1872 
July 2, 1875 
December 1, 1875 
August 12, 1871 


old ec 


Old corporation contract 


August 14, 1871 
July 25, 1872 
April 24, [S872 

Not in declaration. 


Exuipir D. 


DISTRICT OF 


UX, 
WASHINGTON & GEORGETOWN RAILROAD Co, 


f'- 


Filed May 9, 


(‘OLUMBIA 


Form of 


Date of contract. 


September 18, 1871 
July 23, 1872 
Amendment 
Septem ber &, 1875 
July 16, 1873 
July 16, 1873 
September Is, 
September 1s, 
Extension ne 
September 18, 1871 
December 1, 1871 
April 30, 1872 
June 50, 1873 
Amendment 

July &, 1873 
August 1, 1873 
Amendment 
March 50, 1871. 


Is7] 
Is7l 


Directed repair. 
.¢ ‘ 
October 25, 1872 
July &, 1873 
December 1, 1873 


August 14, 1871. 


August 14, 1871 
Extension 


April 24, 1872 


LSS). 


Award. 


— 


RAIL- | 


Meigs, Clerk 


At Law. 


Contract price. 


$5.20 per sq. yd. 
No price stated. 


$3.20 per sq. yd. 
30 sé 

$50 sé 

S00 ‘ 

3.20 se 

30 

3.50) ‘ 

3.40 ‘ 

S00 sé 


No price stated. 

$3.50 per sq. yd. 
5.00 os 

No price stated. 

$3 1) per sq. vd. 


350 ‘ 
4 ws sé 
ee sé 


No price stated. 
sO ‘") per sq. vd. 
For repairing. 


R. J. Meigs, Clerk. 


At Law. 


(Journal “A” of Board of Publie Works, 1875, p. 402.) 


Boarp or Purntic Works, District or CoLuMBIA, 
WASHINGTON, July 23, 1878. 


Joard met at the usual hour. 
The chief engineer was directed to 
740 with Albert Gleason so as to include the paving with Miller 


© 


* amend contract 


No. 22457 


No, 22457. 
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wooden pavement treated the carriage-ways of Seventh strect, 9. een 
E and G streets N. W., and of F street, between 5th and }\!i -!reets 
N. W., work to be done in first-class condition and compleie \\thin 


twelve (12) working days. »* * * 


On motion, the Board adjourned. 
CHAS. S. JOHNSOS, 


Ass't Seerelory. 


Exuipit FE. Filed May 9, 1885. R. J. Meigs, Ck. 


The Distrricr or CoLuMBIA ) 
ws, At Law. f y yd 17. 
WasHINGTON & GrorGETowN R. LR. Co. ( 


Form of Contract. No. 511. 


This contract, made and concluded thi: twelfhi day of 

96 September, in the vear one thousand eigh. hurd «and 

seventy-two, by and between Henry D. Cooke, Alexi us er R. 

Shepherd, James A. Magruder, A. B. Mullett, and 8. P. vow, con- 

stituting and composing the Board of Public Works of t):e |) striet 

of Columbia, of the first part, and John O. Evans, of Wis ii ton, 
}. C., of the second part, witnesseth : 

First. That the said party of the second part has agreed, aid by 
these presents doth agree, with the said party of the first port for 
the consideration hereinafter mentioned and contained, and ander 
the penalty expressed in a bond bearing even date with (2s: pres- 
ents and hereunto annexed, to furnish, at his own proper toot and 
expense, all the necessary materials and labor, and ina soo frm, 
and substantial manner to lay and put down the pavemin | nown 
as and called the Stow wooden pavement, or the pavemien | nown 
as and called the Miller wood pavement, or the pavemen) ki wa as 
and called the Ballard wooden pavement on the earriig?\vay of 
Seventh street west, between B street north and B strc’ south; 
* * * also to lay and put down the said Stow paveu ci t. or the 


said Miller pavement, or the said Ballard pavement on t! co oo cr age- 
way of East Capitol street, between Ist street and Line ol) -qiace, 
* * * and the wooden blocks of said Stow, Ballard, a1 d Miller 
pavements to be burnettized in accordance with certai i 3) ) .¢ fica- 
tions and according to certain patents named in said cor tri 

Second. It is further agreed that the said party of tle iost part 
shall appoint from time to time such persons or person a iiay be 
by said party deemed proper to inspect the material to be u:nished 
and the work to be done under this contract, and that si¢ i persons 
or person shall have any and all opportunity and privile; ¢- which 
may be necessary to enable them to faithfully make the ii. ection 
aforesaid. 


Third. It is further agreed that the work under this cont -t shal) 
be commenced on or before the 17th day of September, | 8. 

Fourth. It is further agreed that the said party of tho inst part 
may, on notice to the parties of the second part, suspend ver: ander 
this contract, but if not suspended it shall be comp! ted within 
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thirty days from the date fixed for its commencenfent, and that the 
- ? . . —— 
said work shall not be sublet without the consent, in writing, 
97 of the said party of the first part, and that any subletting or 
assignment without such consent shall work a forfeiture of 
this contract. 

Fifth. It is further agreed that if, at any time, the party of the 
first part shall be of opinion that the said work, or any part thereof, 
is unnecessarily delayed, or that the said contractor is wilfully vio- 
lating any of the conditions or covenants of this contract, or is ex- 
ecuting the same in bad faith, all of the work may be discontinued 
under this contract, or any part thereof; and the said party of the 
first part shall thereupon have the power to place such and so many 
persons as may be deemed advisable, by contract or otherwise, to 
work at and complete the work herein described, or any part thereof, 
and to use such materials as may be found upon the line of said 
work, or to precure other materials for the completion of the same, 
and to charge the expense of said labor and materials to the party 
of the second part; and the expense so charged shall be deducted 
and paid by the party of the first part out of such moneys as may 
be then due, or may at any time thereafter grow due, to the said 
party of the second part, under and by virtue of this agreement or 
any part thereof; and in case such expense is less than the sum 
which would have been payable under this contract if the same had 
been completed, the party of the second part shall be entitled to re- 
ceive the difference, and in case such expense shall exceed the last 
said sum the amount of such excess shall be paid to the party of 
the first part by the party of the second part. 

Sixth. It is further agreed that ali loss or damage arising out of 
the nature of the work to be done under this agreement, or from 
any unforeseen obstructions or difficulties which may be encountered 
in the prosecution of the same, or from the action of the elements, 
or from incumbrances to individuals, property, or otherwise, on the 
line of the work or adjacent thereto, shall be sustained by the said 
contractor. 

Seventh. It is further agreed that the said party of the second 
part shall punctually pay the workmen who shall be empleyed by 
him on work under this contract in cash current and not in what 
is denominated store pay or orders; and that he will, from time to 
time, and as often as may be required by said party of the first part, 
furnish to said party satisfactory evidence that all persons who have 
done work or furnished materials have been paid, as herein required ; 

and if such evidence is not furnished such sum or sums as 
98 may be necessary for such payment or claims shall be re- 

tained by said party of the first part until the said claims 
shall be fully satisfied. 

Kighth. And it is further agreed that partial payments shall be 
made by the duly authorized financial agent of the said party of the 
first part on the monthly estimates of the chief engineer of the Board 
of Public Works aforesaid, and that whenever the said chief engi- 
neer aforesaid shall certify in writing that the party of the second 
part completely performed this contract on his part, and shall sub- 
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mit with said certificate his estimate of the amoun. ¢1 the party 


of the second part, then, within thirty days, as herei: af cr provided, 
the said party of the second part shall be entitled to recive the full 
amount due under this contract, deducting therefrou «|| previous 


partial payments which may have been made as fier i) after men- 
tioned. 

And it is further expressly agreed that no mone «!i:ll become 
due and payable under this contract except upon t :¢ ci rtificate of 
said engineer, as hereinbefore provided; and the sad party of the 
second part further agrees that he shall not be enti\'e | o demand 
or receive payment for any portion of the aforesaid wor) cxeept in 
the manner set forth in this agreement; and when ca: aud all of 
the stipulations hereinbefore mentioned are compli: h. and the 
engineer shall have given his certificate to that effec’... | 1.2) settle- 
ment shall be made in writing between the parties ai the whole 
amount found due the party of the second part under (is contract 
shall be paid to him, excepting such sum or sums as na) >e retained 
under any provision of this contract: Provided, Thit jrorial pay- 
ments may be made under the direction of the Board o |) rwise than 


upon the estimates of the engineer, as provided ai oie, if, in the 
opinion of the Board, the vigorous prosecution of t)e work will be 


promoted thereby. 
Ninth. It is further agreed that if at any time duvii ¢ the period 


of three vears from the completion of the work to >. © one under 
this contract any part or parts thereof shall become dicctive trom 
imperfect or improper material or construction, and 1) {36 opinion 
of the said party of the first part, require repair, th» «6d party of 
the second part will, on being notified thereof, imiicdiitely com- 
mence and complete the same to the satisfaction of ‘(i jarty ef the 

first part; and in ease of a failure or negl ci of the said 
99 party of the second part so to do, the same 3s): | be dene 

under the directions and orders of the party «/ first part, 


at the cost and expense of the party of the second pir . 
Tenth. It is farther agreed that the said party of tie sccond part 


shall receive the following prices as full compensatio) (or furnish 
ing all the materials and labor which may be requirce:| 1: tlie prose- 


cution of the whole of the work to be done under ‘1: ; greement, 
and in all respects completing the same, to wit: 


For the Stow wooden pavement, burnettized as a oresaid, per 
square yard, $3.50, to include two feet of grading. 

For the Miller wooden pavement, burnettized as ao csaid, per 
square yard, $3.50, to include two feet of grading. 

For the Ballard wooden pavement, burnettized as a 0 cseid, per 


square yard, $3.50, to include two feet of grading. 
a * * * 7” * « 


Which said sums or prices the said parties of the ir( part shall 


pay to the said parties of the second part, as herein pro. ied 


Eleventh. It is further agreed that the measureic: (s shall be 
made by the engineer of the said party of the first par! or his as- 


sistants. 
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Twelfth. And the said party, constituting and composing the 
Board of Public Works in and for the District of Columbia afore- 
said, agree with the said party of the second part to perform all the 
stipulations of this contract obligatory in it, and to pay, or cause to 
be paid, to the said party of the second part, or to his heirs, execu- 
tors, or administrators, in lawful money of the United States, the 
amount which may be found from time to time due him, according 
to the contract. 

Thirteenth. It is further agreed that this contract shall be subject 
to any and all provisions of an act entitled “An act to providea 
government for the District of Columbia,’ approved February 21, 
1871, so far as the same shall or may be in any respect applicable 
to said contract, and also to any law of the District of Columbia 
pertinent thereto, or to any part thereof, as fully as if the same 
were particularly set forth herein. 

In witness whereof the parties to these presents have 
100 hereunto set their hands and seals the day and year first 
above written. 
H. D. COOKE, TL. 8. 
ALEX. R. SHEPHERD, _ [x.s. 
rey A. MAGRUDER, [t1.s 
B. MULLETT, PL. § 
Board of Public W orks of the District of ( biumbée. 
JOHN O. EVANS, Contractor. 


te 


Signed and sealed in presence of— 
CHAS. W. KREBS. 
WM. TINDALL. 


Know all men by these presents that John O. Evans, D. 8S. Evans, 
and Lewis Clephane, of the District of Columbia, are held firmly 
bound unto Henry D. Cooke, Alexander R. Shepherd, James A. 
Magruder, Alfred B. Mullett, and Samuel P. Brown, constituting 
and composing the Board of Public Works of the District of Co- 
lumbia, in the sum of forty thousand dollars, lawful money of the 
United States of America, to be paid to said Henry D. Cook, Alex- 
ander R. Shepherd, Alfred B. Mullett, Samuel P. Brown, and James 
A. Magruder, constituting and composing the Board of Public 
Works, of the District of Columbia, or to the certain attorney, suc- 
cessor. or assigns thereof; for which payment, well and truly made, 
we and each of us du bind ourselves and each of our heirs, executors, 
and administrators, jointly and severally, firmly by these presents. 

Sealed with our seals. Dated this 12th day of September, A. D. 
one thousand eight hundred and seventy-two. 

Whereas the above-bounden John O. Evans, by an instrument in 
writing, under his hand and seal; bearing even date with these 
»resents, has contracted with Henry D. Cooke, Alexander R. Shep- 
herd, James A. Magruder, Alfred B. Mullett, and Samuel P. Brown, 
constituting and composing the Board of P ublic Works of the Dis- 
trict of Columbia, to lay and put down the Stow, Miller, or Ballard 
pavement on the carriage-way * * * on Seventh street, between 
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B street north and B street south; also to lay and a (i 
Stow, Miller, or Ballard wooden pavement on the carr’ 
Kast Capitol street, between First street and Lincoln squar 
as fully described in foregoing contract, and on th. c 1 
and for the considerations in the aforesaid con tr: 
tioned and contained or referred to therein : 

Now, therefore, the condition of the above obligation 3 51 
if the said John O. Evans shall well and truly and 1 
ficient, and workmanlike manner execute the work mon| 
said contract, and complete the same in accordance: 
stipulations thereof, and in each and every respect f\ ||) 
with the provisions and requirements therein contain: 


obligation to be void; otherwise to remain in full foree at 
JOHN O. EVANS. 


D. S. EVANS. 
LEWIS CLEPHAN! 


nature— 


101 


Witness to L. 
WM. EI. 
Signed and sealed in presence of— 
CHAS. W. KREBS. 
WM. E. NOTT. 


Clephane’s sig 
NOTT. 


Exnisit F. Filed May 9, 1885. R. J. Meigs, 


District OF COLUMBIA ) 


Us -At Law 
WASHINGTON & GEORGETOWN RAILROAD Co. f 
Form of Certificate. 
Disrricr or CoLUMBIA, 
Board of Public Works. , 
Be it known that the Board of Public Works o ¢ 
of Columbia, having assessed upon lot number ---~ 
number , In the city of Washington, in sai [): 
sum of for its proportionate amount of tho co 
provements upon street , issue this certifi 
debtedness against said property for said sum, witl 
the rate of ten per centum per annum from ‘th f 
until paid. Said assessment and this certificat: ¢ 
lien upon said property. 

This certificate is issued in aceordance with «.n 
Congress of the United States, entitled “An act te 
government for the District of Columbia,” appro ve ! 
2Ist, 1871; and an act of the Legislative Assem}! yo: 
trict of Columbia, entitled “An act prescribing 1! : 
assessments for special improvements and provid): 
collection thereof,” approved August 10th, 187); 
act of said Legislative Assembly, entitled “ An act on 
of an act entitled ‘An act preseribing the mode « { 
and providing for the collection thereof, approved Av 
1871,” approved August 25d, 1871. 


$—. 


Certificate of Indebtedness. 
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Given under our hands, in the city of Washington, D. C., this 
— day of , eighteen hundred and seventy ——. 


’ 


’ 


. : ’ 


Board of Publie Works, District of Columbia. 


’ 
D> Endorsed across the face: B. P. W. 
103 In the Supreme Court of the District of Columbia, Holding 
: a General Term. 
‘ Monpay, June 15, 1885. 
; , : , 
f Session resumed pursuant to adjournment. 
Present: Justices Cox, James, and Merrick. 
District OF COLUMBIA ) 
8. >At Law. No. 22457. 
|, Wasnineton & Grorcrrown R. R. Co. J 
ia and 


District OF COLUMBIA 
US, At Law. No. 22458. 
METROPOLITAN RAILROAD Co. 


These causes having been consolidated, or rather heard together, 
and having been argued by counsel and submitted to this court, it 
is now here considered by this court that the judgment of the special 
term be, and it is hereby, affirmed with costs, to be taxed by the 


clerk. 


104 Filed June 24, 1885. 


In the Supreme Court of the District of Columbia, the 24th day of 
' | June, 1885, 


THe District or CoLuMBIA 
v8. N 9) deed 
- ° ‘ ys 0. 29ADT. 
Tue WASHINGTON AND GEORGETOWN RAILROAD ari, 
PANY. 


ra , 


In error. 


Know all men by these presents that we, The Washington and 
Georgetown Railroad Company, principal, and W. W. Corcoran and 
Leonard Whitney, sureties, are bound unto the above-named Dis- 
trict of Columbia in the sum of sixty thousand dollars ($60,000.00), 
to be paid to the said District of Columbia, its succ-ors and assigns ; 
to which payment, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, firmly by these presents. 


10—194 
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Sealed with our seals and dated this 24 day of June, 15° 
Whereas the above-named The Washington and (oo clown 
tailroad Company has prosecuted — to the Supreme Cour «! the 
United States to reverse the judgment rendered in the abo. suit 
by the said supreme court of the District of Columbia : 

Now, therefore, the condition of this obligation is ‘lhi ! the 
above-named The W ashington and George town Railroad Co MLL 
shall prosecute its said writ of error to effect and answ.r lam- 
ages and costs if it shall fail to make good its plea, then ‘hs | liga. 
tion to be void; otherwise the same shall be and remain 1 fall 
force and virtue. 


THE WASHINGTON & GEORG colo N 
R. R. CoO., 
By HENRY HORT, [SEA . | 
President. 
W. W. CORCORAN. SEAL.| 
LEONARD WILTTNEY. SEAL .| 


Sealed and delivered in presence of— 
ARTHUR T. BRICE, 
As to Mr. Corcoran. 
JAMES HH. KING, 
As to Leonard Whitney. 


The above bond is approved, as a supersedeas bond, th: 
of June, 1885. 
W. S. 


105 Filed June 24, 1885. i. J. Meigs, clerk. 
UNITED STATES OF AMERICA, 88: 


The President of the United States to the chief justice : jus- 
tices of the supreme court of the District of Columbia, Gir ing: 


Because in the record and proceedings, as also in the rend: on of 
a judgment in a plea which is in the said court before yo eel 
the District of Columbia, plaintiff, and the Washington aiid t) -orge- 
town Railroad Company, defendant, a manifest error hath !iej) ened, 
to the great damage of the said railroad company as |)y om: 
plaint appears, and it being fit that the error, if any hath tio} «ned, 
head be duly corrected, and full and speedy justice di) the 
parties aforesaid in this behalf, therefore you are hev« om- 
manded, if judgment be therein given, under your sea! ietly 
and openly, to send the record and proceedings aforesai|, wt). all 
things concerning the same, to the Supreme Court of «|» ‘ited 
States, together with this writ, so that you have the same a: \\ ash- 
ington on the second Monday of October next, in the sa) -eme 
Court to be then and there held, that, the record and jorec. «lings 
aforesaid being inspected, the said Supreme Court may eo. ¢ fur- 
ther to be done therein to correct that error what of rieh 
cording to the law and custom of the United States shou ic 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 25th day of June, in the year of our Lord 1885, 
and of the Independence of the United States the 109th. 

[Seal Supreme Court of the District of Columbia, ] 
R. J. MEIGS, Clerk. 
District or CotumBtia, 7o wit: 


To the District of Columbia: 

You are hereby cited and admonished to be and appear ata Su- 
preme Court af the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the District of 

Columbia, wherein the Washington and Georgetown Railroad 
ieauees is plaintiff and you are defendant, to show cause, if any 
there be, why the judgment in the said writ of error mentioned 
should not be corrected, so that speedy justice be done the parties 
in that behalf. 

Witness W.S. Cox, justice of the said supreme court of the Dis- 
trict of Columbia. 

WALTER 8. COX. 


Due service of the above citation admitted — 25- of June, 1885. 
A. G. RIDDLE, 
Alt’y ion Pre Dist. of Col. 


[| Endorsed :] Law 22457. The District of Columbia vs. The Wash. 
& Georgetown Railroad Company. Writ of error and citation. 
Filed Jun- 24,1885. R. J. Meigs, elerk. 


106 CLERK'S OFFICE, 
SupREME Court oF THE District or CoLuMBIA. 

[, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings and printings attached to this certificate are true copies of 
originals on file and of record in said office, and that said originals 
together constitute the record of the proceedings of said court in 
this cause. 

Witness my hand and the seal of said court this 6th day of 
November, 1885. 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, 
Assistant Clerk. 


Endorsed on cover: Dist. of Columbia supreme court. No. 194. 
The Washington & Georgetown Railroad Company, plaintiff in 
error, vs. The District of Columbia. Filed November 7, 1885. 
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IN THE 
Supreme Court of the Cited States. 


OCTCBER TERM, 1888. 


THE WASHINGTON AND GEORGETOWN  RAIL- 
ROAD COMPANY 


THE DISTRICT OF COLUMBIA 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA 


BRIEF FOR THE DEFENDANT 


Alto big?’ in . District Ol (‘olummbia 
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IN THE 


Supreme Court of the Cnited States. 


OCTOBER TERM, 1888. 


No. 19 4. 


THE WASHINGTON AND GEORGETOWN RAIL- 
ROAD COMPANY 


is. vat 


THE DISTRICT OF COLUMBIA. 


IN ERROR TO THE SUPREME COURT °F THE DISTRICT OF 
COLUMBIA 


BRIEF FOR THE DEFENDANT. 
A. G. Rippie, Attorney for District of Columbia. 


THE CASE 


Case 24, The Metropolitan Railroad Company vs. The 
District of Coluinbia, already argued and submitted, in- 
volves all the questions under the same issues as are pre- 
sented in this record. In the presentation of this case I beg 
to rely upon my brief submitted in that, supplementing so 
much of it as sustains my demutrer to the railroad com- 
pany’s pleas of the Statute of Limitations; and, if the judg- 
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ment is reversed on this issue, I hope to be perm ttod 
reply in the court below special matter, which, [ tr: st wil 
be found sufficient. 

The Statute of Limitations is not well plead, becat se ~ 


| 


Hirst. The suit is upon a statute—two statutes. 


The railroad company, a creature of Congress, was :\u |\>r- ns 
ized to occupy certain streets and was required to pove aud 
keep them in repair. The District, another creature of (.1- . 
gress, was armed with power and means to improve anc 
pair the same streets. A government, and thus artic aod , 
provided, it was its duty to improve and care for licse | 
streets. 


ed 


The company neglected to perform its duty, and thi 
trict, as all governments are, was compelled to do it f 
company—to pave and repair the streets. 

The statutes provided no remedy for the District ig iivst 


jee 
hee 
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the company and henee this suit. It is a suit upor | 


statutes. It may be called in assumpsit, in case, 


They are the habiliments—the old clothes of the iw A 
plea is not to either of them, but to the body, the thing they | 
drape. 


The obligation to be enforced is purely Statutory. Iii 
privity of the parties entirely statutory, with no col sro! 
convention. I[f you eall it a contract that is the result oo a . 


purely statutory relation of each party to the subjeet-:n: tt 


[t does not do to Say that the acceptance of the chit 
was an implied parol promise to perform its obligation: 
individuals, as in the case cited by the company from | 
92 U.S., and that our suit is on this implied assy rn 9sit 
We are not suing the individual stockholders, but th: com 
pany, the corporation, on its charter; and whatever niay 
the individual act of each member, when by his acce | 
he passes within the charter, his individuality is lost. Py. 
many become one; the natural person, with all the rest, a 
moulded into an artificial person, clothed with and possess 
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of corporate powers, and when we compel it to perform its 
obligations we enforce its own statute against it, and by 
virtue of our own statutory rights and powers. 

The case of Carrol vs. Green, above referred to, is in no 
feature identical with this, nor can this case be brought 
within Its governing spirit. 

Carrol was a stockholder in the Exchange Bank, which 
had the individual-hability clause in its charter; the bank 
failed, and this was a suit to enforce that clause. The South 
Carolina statute of limitations was plead and sustained. 
The Court, by Mr. Justice Swayne, held that the suit was 
not on the statute, which was matter of inducement. The 
Supreme Court said this,and it must bethelaw. It broadens 
our idea of inducement, and carries the distinction between 
suits at common law and suits on statutes quite to an invisible 
pornt, 

We may pursue a stockholder outside the statute which 
created his relation and liability to the thing to be enforced 
against him and treat that as descriptive, as delining. Does 
it not follow that when we sue, not a stockholder as an in- 
dividual, but the corporation, not on its note or bond or on 
any of its authorized common law undertakings, but to 
enforce a duty created by its charter itself, our suit, no mat- 
ter by what name we call it, rnust be on the statute”? The 
statute is not mere inducement then. 

In the stockholder case cited, the charter was but one of 
many equally important things to be set forth—the pro- 
visions of the charter, organization of the bank, creation of 
the debt, failure and bankruptey of the bank, and stock- 
holdership of the party to be charged; and the charter 
might well fall in as part of the preamble, like the allega- 
tion of the office in a suit for rescue or eloigning goods, and, 
of course, traversable. 

The conditions of the case show that after the cause of 
action accrucd against the stockholders—-the failure of the 
bank—they were not pursued till the statute became a de- 


fense, which even the debtor bank could have mad 
the court would have been almost remiss if it did not 
way to relieve them. 

The company argues that we are not enforeing its ¢). 1 
we have merely sued to recover money because it dil 
perform its duty. 

Every man who takes upon himself a legal obligato. 
impliedly by the same instrument undertakes to pay. 1! 
does not perform, and the law is content with either 
when he is compelled to pay he has satisfied the law 
do enforee the charter as one enforces .a building cot 
not performed. 


SECOND. THE PARTY SUING BELOW. 


a. Assume that areal municipal corporation was pur 
this Company. the District of Columbia, ander the : 
February 21, 1871, with the broad and ample powers 
conferred, and remembering that the question, Cai 
Statute of Limitation be plead toa corporation created b: 


gress? is one of first impression in this Court, it is subn 
that on broad and general principles the holding mu. 


that such a plea is bad. 


b. Itis to be keptin mind that by the act of Jan 
1874, the municipality became a statutory fiction—a 
name—in which the officers of the United States are e: 
ing its claim to moneys belonging exclusively to its reve 

The District is an integral part of the United States. 
inhabitants are citizens of the United States alone. ‘I! 
are no citizens of the District—can be none. They are u 
the exclusive government of Congress and the Pres 
with no intervening power. Congress taxes them; the 
ceeds are a part of the general revenues of the United *: 
and disbursed under appropriation acts of Congress, an: t 
accounts are kept as‘are all the fiscal transactions of 
General Government and by the same ofticers. 


o 


The United States is here in this fictitious name, prose- 
cuting this case for its own benefit, and I submit cannot be 
barred by this Maryland statute of limitations. 


Tutrp. THE BURDEN IMPOSED ON THE COMPANY BY ITS 
CHARTER WHICH WE NOW SEEK TO ENFORCE IS A TAX. 


The maintenance of the streets in the two cities, as well 
as the roads outside, are a public charge mainly. 

Quite early much the larger part of the cost was charged 
upon private property adjoining a given street and enforced 
as were other taxes. This method of maintaining streets, 
somewhat modified, remained in vigorous force until the act 
of June 11, 1878. 

The sole tax upon the railroad company for its large priv- 
ileges was this burden cast upon it of improving and sus- 
taining the portion of the streets occupied by its tracks, as 
its charter provides—that and a liability to a license tax upon 
its cars. 

This burden of contributing to the maintenance of the 
streets, which might be much or little, is a tax, and is directly 
within all the recognized definitions of the word. 

Unfortunately the charter itself did not provide any means 
for its enforcement, nor did any other law until the act of 
June 11, 1878, and that was not retroactive. That provides 
for charging this cost on the railroad property, and a sale, 
where the District, as in this case, performed the work. So 
also the act of July 5, 1870, for paving Pennsylvania avenue 
had the same provision—-unequivocal declarations of the 
nature of the burden—it was and is a tax, a character never 
to be lost sight of in dealing with it. 

Unfortunately the rulers of the District who performed 
the labor chargeable to the railroad companies, did not stop 
to very clearly ascertain the legal relations of the parties to 
each other, in this thing of a several and yet common duty 
toward the streets occupied by the company. As shown the 
company conformed to grade and paved between its tracks. 
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began by assessing the company as an abutting land-ow: 


(it then charged a third of the whole cost to the abutt: 


powers 
— 


land-owners), and thus the matter stood till the re: 
under the acts of June 19, 1878, and June 27, 1879. 


The matter was then for the first time brought t» » 
attention, when I directed the whole cost for the outsid: four 


feet to be withdrawn, revised to the true costs, charg: 


and demanded of the company.* My predecessors a: vs 


the District that it had no claim on the Companies fo 
money it had thus expended for them severally. 


The District always regarded the charter duty to repa: 


as purely a tax, though for a long time no attempt \s 
made to enforce it, for reasons referred to in the note. 

[ain sure you cannot plead the statute of James | 
of the recovery of a tax, however sought to be enforce: 

We were obliged to resort to this suit on these ststut 
My declaration leaves them in theirnaked force. I ¢a!! 
suit by no name. I count on no promise to pay. [| | 
none of the worn and soiled garbs of the law. I bri 
nothing here but the bare case to enforce a statuto-y t 
under the laws creating the parties. 


— 


etmaby wins 


~— 


A. G. Rippie, 
Attorney, District of Colui bit 


* The act of June 20, 1874 (18 Statutes, 116) treats the claim 
District for its expenditure for the railroad companies as a debt, a } 
or four yeurs later the Senate called for a report of it. The House ee: in 
(District of Columbia) called the presidents of the companies b 
where they agreed to make up cases of the facts and submit then | 
supreme court of the District. In this the statute of limitations w 
waived. Unforvuinately the committee relied upon the parole assur ine 
the railroad companies’ officers, and after months of ineffectual «tf: vt 
secure the statement of facts | commenced the suits, and was mist, ; 
expected to be, with the pleas demurred to. A. ix. } 


The District paving only the four exterior feet. The D si: 
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Si | 
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